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The  Appellate  Court  to  which  it  is 
8ub<mlinate  may  sanction  the  prose- 
cution of  an  ofience  against  a  Court 
of  first  instance,  even  if  the  ofience 
is ...  352 

AcctinoB« 

(1)  Lands  annexed  to  a  jote  by  gradual 

■  within  the  meaning  of  Section 
4  Regulation  XI  of  1825,  are  held 
by  the  jotedar  on  the  same  prin- 
ciple as  be  holds  the  parent  estate    87 

(2)  A  raowrussee  jotedar  having  a  right 

of  occupancy  has  a  right  to  lands 
accreting  to  his  jote       ...  •••  149 

See  Ownerehip  (1) 

Act  VIU  of  4835. 

See  Sale  (I)  {9) 

Act  n  OF  1855. 

Sec^n  24  does  not  warrant  a  vakeers 
exclusion,  from    the  witness  box, 
though  it  may  excuse  his  answer- 
1  tug  questions  relating  to  communi- 

cations between  him  and  his  client  340 

Act  in  OF  1857. 

Section  14.  See  Right  of  Suit  (4) 
Act  XXXV  of  1858. 

A  Court  cannot  under  —  make  over 
charge  of  the  property  and  person 
of  an  alleged  lunatic  to  a  guardian 
until  it  has  adjudged  him  to  be  of 
unsound  mind  ancji  incapable  of 
managing  his  afiairs  ...  259 

Act  XL  of  1858. 

Section    3.     See  Jurisdiction  (30) 
Section    7.     See  Manager  (1 ) 
Section  21.     See  Appeal  (10) 
Section  26.     See  Majorify  (1) 
See  Certificate  (S) 
See  Civil  Court  {\) 
See  Juriedietion  (41) 

Act  Vm  OF  1859. 

(I)  For  legal  possession  under  Section 
224,  it  is  essential  that  all  the  re- 
quirements of  the  Section  be  car- 
ried out  .7. 

^)  The  terms  of  Section  359  should  be 
complied  with  by  Appellate  Courts 
where  the  fiicts  of  a  case  are  com- 
plicated 
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Act  Vm  OP  1859— (Coa/inued) 

(3)  The  great  object  of  the  Procedure 

Code  in  fixing  a  day  for  the  hear- 
ing of  a  case,  is  that  the  parties 
may  be  confronted  together.  The 
Court  commits  no  error  in  refusing 
to  send  subsequently  for  documents 
not  produced  at  the  proper  time, 
if  not  satisfied:  that  they  are  neces- 
sary. ...  ...  ...  ...  150 

(4)  A  plaintiff,  starts  his  case  sufficiently, 

ifi  seeking  under  Section  246 
to  set  aside  an  attachment  and 
sale,  he  shows  that  a  deed  of  sale 
has  been  executed  in  his  favor  by 
the  judgment-debtors  and  that  con- 
sideration-money has  passed  and 
possesssion  been  given.  The  onus 
IS  in  the  defendant  if  he  alleges  a 
collusive  sale   •..  •••  ...  155 

(5)  Where  a    judgment-debtor    objects 

under  Section  24^«  tliat  as  the  orl- 
gipal  decree  was  passed  against  her 
mother,  the  property  being  inhe- 
rited by  her  from  her  father  can- 
not be  sold  in  execution,  Held 
that  defendant  so  inteirening 
should  be  beld  to  be  a .  thifd  party, 
and  a  dooisian  under  that  Sec- 
tion is  not  ■mMilsble  to  the  Judge  163 

(6)  Held  (Mitterv«L,  dubkante)   that  a 

suit  claiming  property  by  a  title  on 
inheritance  IS' barred  by  Sections 
2  and  7  where  plaintifiTs  claim  on 
a  title  derived  by  gifl  has  already 
been  adjudicated  •••  ...  168 

(7)  A  vakeel  may  b^  a  **  duly  authorized 

agent"  within  the  meaning  of  Sec- 
tion 30.1  ...  ...  ...  198 

(8)  A  judgment-debtor  refusing  to  place  at 

the  Court*s  disposal  whatever  pro- 
perty he  has,  though  it  be  a  stipend 
or  annuity,  cannot  ask  for  his  dis- 
charge under  Section  273  ...  205 

(9)  Wbere  a  party  alleging  that  property 

attached  in  execution  was  not  hers, 
and  that  she  had  had  no  notice  of 
either  suit  or  decree  makes  an  ap- 
plication for  a  re-bearing  under 
Section  119  after  the  time  allowed, 
she  is  entitled  to  a  re-hearing  if  her 
plea  is  made  out  ...  ...  210 

(10)  A  case  should  not  be  thrown  out  by 

the  Lower  Appellate  on  a  tech- 
nical objection  such  as  that   the 


Digitized  by 


Google 


INDEX   (civil   rulings). 


Page. 
Act  Vni  OF  IBS9— (Continued.) 

plaint  bad  not  been  filed  by  a  re- 
cognized agent  witbin  tbe  meaning 
of  Section  17,  wben  tbe  merits  of 
tbe  case  are  not  affected  ...  245 

(11)  Tbe  order  dismissing   on  default  an 

intervener's  application  under  Sec- 
tion 246,  CJode  of  Civil  Procedure, 
is  of  eaual  force  witb  a  finding  on 
tbe  merits  afler  investigation       ...  311 

(12)  No  appeal  lies  from  an  order  on  an 

application  under  Section  246,  Code 
of  Civil  Procedure,  wbicb  can  only 
be  contested  by  a  regular  suit  ...  339 
(IS)^Tbe  object  of  Section  73  is  to  pre- 
vent needless  litigation,  and  there 
are  cases,  sucb  as  making  plaintiff's 
co-parceners  defendants,  wben  a 
Judge  sbould  exercise  tbe  discre- 
tion given  him  by  that  Section, 
even  if  plaintiff  omits  to  ask  him 
to  do  so  ...  •..  ...  432 

(14)  A  decree-bolder  may  under  Section 

210  follow  bis  deceased  judgment- 
debtor's  property  in  the  hands  of 
the  parties  in  possession,  notwitb- 
stAnding  a  certificate  under  Act 
XXVII  of  1869  has  been  obtained 
by  a  third  party  ...  •••475 

(15)  The  true  interpretation  of  Section 

355  given  ...  ...  507 

(16)  Where  a   decree  makes    a    party 

liable  who  is  not  liable,  the  error 
affects  the  merits  within  the  mean- 
ing of  Section  350  ...  534 
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Section  2. 
Section  5. 
Section  7. 
Section  10. 
Section  60. 
Section  73. 


Section  97. 
Section  108. 
Sections  HI 
Section  119. 
Sections  119 
Sections  138 

Section  141. 
Section  159. 
Section  170. 
Section  180. 
Section  189. 
Section  197. 
Sections  201 
Section  204. 

Sections  205, 
Section  206. 
Section  207. 
Section  208. 
Section  209. 
Section  224. 


See  Arbitration  Award  (I) 
See  Res  adjudicata  (2) 
See  Jurisdiction  (23) 
See  Res  adjudicata  (4) 
See  Mesne  profits  (9) 
See  Notice  (I) 
See  Corporate   Body  (2) 
Intervention   (1) 
Third  Party  (i) 

See  Pleadings  (1) 

See  Sale  (1) 

&  139.    See  Issues  (1) 

See  Ex'parte  (2) 
•  and  376.    See  Review  (3) 

and  355.    See  Careers 

Book    (1) 

See  Issues  (2) 

See  Procedure  (3) 

See  Procedure  (7) 

See  Evidence  (11) 

See  Costs  {\)  Decree  (4) 

See  Mesne  I^ofits  (3) 

&  212.  See  Maintenance  (2) 

See    Bond  (1)    Execution 

237.     See  Decree  {I) 

See  Execution  (2) 

See  Joint  Decree  (1) 

See  Assignee  (1)  Set-off (l) 

See  Set'Oj  (2) 

See  Limitation  (13) 
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Act  VIII  OP  \B59— (Continued,) 

Section  230.     See  Possession   (2) 

dure  (4) 
Sections  230    and  231.    See  Jurisdiction 

(25) 
Section  243.     See  Act  XX  of  1866    (2) 
Execution  (IS)  Lien  (2) 
Section  246.    See  Cause  of  Action  (4) 
Onus  Probandi  (7) 
Section  251.     See  Sale  (10) 
Section  273.    See  Insolvency  (1) 
Section  287.     See  Decree  (9) 
Section  339.     See  Liability  (4) 
Section  347.    See  Appeal  (2) 
Section  348.     See  Appeal  (6J  Cross- Ap- 
peal (  n  Objections  ( I ) 
Section  350.     See  Special  Appeal  (5) 
Section  354.     See  Procedure  (5)  (10) 
Sections  354-357.    See  Procedure  (9) 
Section  359.    See  Appellate  Court  (2) 
Section  362.    See  Jurisdiction  (42) 

Act  X  OF  1859. 

(1)  Tbe  doctrine  laid  down  by  a  Division 

Bench  at  paee  147  of  the  special 
number  of  the  Weekly  Reporter, 
called  in  question.  ...  58 

(2)  A  complaint  or  proceeding  under  Sec- 

tion 145,  is  not  a  suit  within  the 
meaninfi:  of  Section  23  Clause  7, 
and  is  not  appealable  to  the  Zillah 
Judge  under  Section  160  ...   136 

(3)  Tbe  j^rovision  of  Act  X  of  1859  re* 

(j^uiring  every  agreement  as  to  divi- 
sion or  distribution  of  rent  to  be 
in  writing,  applies  only  to  division 
or  distribution  made  afler  tbe  Act 
came  into  operation  •..321 

(4)  Under  Section  105,  a  Court  has  power 

only  to  seize  and  sell  what  at  the 
time  is  tbe  property  of  tbe  judg- 
ment-debtor.  The  purchaser  at 
the  sale  in  execution  of  a  decree 
against  persons  who  at  tbe  time 
ceased  to  have  any  interest  in  tbe 
property,  takes  nothing  ^. 

(5)  To  maintain  a  suit  under  Section  148, 

plaintiff*  must  prove  that  defend i»nt 
m  making  the  distress  is  a  mere 
trespasser  without  any  reasonable 
foundation  for  the  claim  set  up 

(6)  A  rule  calling  on   a  iudgment-debtor 

to  show  cause  why  a  Collector's 
order  in  appeal,  reversing  a  Deputy 
Collector's  order  in  execution,  sbould 
not  be  set  aside,  was  discbarced  with 
costs,  because,  apart  from  tne  Col- 
lector's having  no  jurisdiction,  the 
Deputy  Collector's  order  was  a 
violation  oi  Section  92  ...  551 

Section    4.    See  Enhancement  (4)  (5)  * 

Section    6.    See  Right  of  Occupaimy  (2) 

Section  13.    See  Rent- suit  {"i) 

Section  17,    Clause    1.     See     Enhassce* 
ment(d) 

Section  19.    See  Notice  (8) 
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Section  23  Clause  I.     See  Resumption  (1) 
Section  23,  Clauses  4  and    5.     See  Juris- 
diction (15) 
Section  23.     See  Jurisdiction  (35) 
Section  24.    See  Jurisdiction  (26) 
Section  27.     See   Partition  (2)   Registra- 

tion{2)  Tenure  (1) 
Section    32.    See  Limitation  (17) 
Section    77.    See  High  Court  (3) 
Se<^on  104.     See  Irregularity  [\) 
Section  108.    See  Rent-suit  (7) 

Act  XI  OF  1859. 

A  aale  under  —  can  only  be  for 
arrears  of  Government  revenue  ; 
otherwise  the  sale  is  void,  and  the 
title  ffiven  by  the  sale  certificate 
defective  ...HI 

Sections  11  and  12.    See  Jurisdiction 

(13) 
Section  33.     See  Sale  (5) 
Section  37.     See  Purchaser  (1)  (2) 
Act  XIV  OF  1859. 

In  cases  under  Section  15  the  Court 
maj  ^ve  costs  either  under  Section 
1  of  the  rules  passed  by  the  High 
Court  under  Act  XX  of  1865,  or 
according  to  Section  8  of  those 
rules  •••  26^ 

CUuse  13,  Section  I.      See     Limita' 

tion  (14) 
Clause  16,  Section  1.    See  Right  of 
Korship  (1) 
Section  14.     See  Limitation  (7) 
Sec  tion  1 5.     See  Ejectm  ent  {}) 
Limitation  f2) 
Section  20.     See  Execution  (1 1 ) 
Proceedings  (2) 
1ctXXVUof1860. 

Secibn  5.    See  Jurisdiction  (12) 
Act  XXIU  of  1861. 

Section  7  does  not  apply  to  a  case 
where  a  decree-holder  applies  for 
execution  a  few  days  before  the 
expiry  of  the  term  of  3  years,  and 
neglects  to  pay  tuUubana  though 
allowed  5  days  to  do  so  ...  473 

Sect  ion    8.    See  Bond  (1 )  Insolvency  ( 1 ) 
Section  10.     See  Execution  (18) 
Section  11.     See  Execution  (7) 
Section  15.     See  Maintenance  (2), 
Section  23.     See  Damages  (2) 
Section  27.     See  Bond  (2)  Jurisdiction 

(31)  TitU  (3) 
Section  35.     See  Appeal  (8)  Limita* 
tion  (16) 
Act  XXV  OF  1861. 

Where  a  Mag^trate  proceeding  under 
Chapter  aX  removes  a  bridge,  a 
suit  will  not  lie  for  a  naked  de- 
claration of  right,  without  any  con- 
sequential  reuef,  against  parties 
only  interested  in  having  put  the 
Magistrate  in  motion  ...  293 

See  Certificate  (5) 
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Act  VI  (B.C.)  of  1862. 

An  applicant  undef  Sectitm   10   must 
be  the  proprietor  of  the  estate  and 
not  a  snare-holder  only  in  the  pro- 
prietory body  ...  522 
Section   10.     See  Jurisdiction    (22) 
See  Measurement  (3) 
Section  20.    See  Collector  (I) 
See  Deposit  (1) 
See  Measurement  (1) 

Act  XVI  op  1864. 

Section  14  only  contemplates  cases  in 
which  no  fixed  or  definite  value  is 
stated  in  the  deed  creating  the  in- 
terest ...  ...  ...  331 

Sections  13  and  16.  '  See  Registration  (3) 

Act  Vm  (B.  C.)  op  1865. 

Where  a  tenure  is  sold  — -,  the  pur- 
chase cannot  be  set  aside  unless  the 
decree  and  sale  are  shewn  to  have 
been  fraudulent,  and  the  purchaser 
to  have  been  a  ht^rty  to,  or  to  have 
had  notice  of,  the  fi-and  ...  36  S 

Section    4.    See  Renf  Suit  (8) 

Section  13.    See  JMsdiction  (1) 

See  InCufnSranee  (2)  (3) 

Are  iScrfc  (5)  (7) 

See  Shareholder  (I) 

Act  XI  OP  1865. 

Where  an  appHcatioQ  being  made  to 
«  Small  (kuse  Ck>urt  Judge  to  set 
aside  an  ex^pikrie  decree,  the  appli- 
cant, not  being  summoned  in  due 
form,  is  not  present  on  the  da^  fixed 
for  his  examination,  his  application 
should  not  be  rejected  in  his  ab- 
sence, and  the  Judge  is  bound  to 
hear  *li  second  applicatioo  under 
Section  21  ...  402 

Secfion  6.  See  Damages  (2) 

Special  Appeal  (2) 

Section  11.  See  New  Trial  (2) 

Act  I  OF  ise6. 

Section  2.  See  Ferry  (\) 

Act  XX  op  1866. 

(1)  Sections  52  to  54  contemplate  money 

bonds  only.  A  bond  for  delivery 
of  paddy  without  specification  of 
money  value,  cannot  be  summarily 
enforced  under  Section  53  ..  369 

(2)  Section  55  applies  to  a  case  where  the 

Lower    Appellate  Ck)urt   passes  a 
decree  on  a  specially  registered  bond : 
and  the  High  Court  may  make  an 
order  under  Section  243,  Code  of 
Civil  Procedure,  appointing  a  re- 
ceiver   or    giving    the   judgment- 
debtor  opportunity  to  pay  off  the 
decree  by  mortgage  of  the  estate  ...  477 
Section  16.  See  Mookktear  (1) 
Section  17.  See  Registration  (4)  (8) 
Section  66,  Clause  3.  See  Evidence  (10) 
Section  84.  See  Registration  (5) 
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Act  XXVI  OF  1867. 

See  Court  Fee*'  Act  {\) 

Act  XVI  op  1868. 

See  Jurisdiction  (A)  (43) 

AcTVni  (B.  0.)  OF  1869* 

See  Jufiediction  (20) 
See  Notice  (8) 

Act  XVIII  OF  1869. 

Allows  the  Civil  Court  to  receive  the 
proper  stamp  not  only  in  cases  of 
insufficiency,  but  also  where  docu- 
ments have  not  been  stamped  at 
all  ...  116 

Act  ni  OF  1870. 

Sections  2  and  5.  See  Trkinsfer  (1) 
Act  Vll  OF  1870. 

See  Stamp  (I J 
Act  VI  OF  1871. 

Sections  26  and  27.  See  Jurisdiction  (48) 
Admission. 

(1)  An  *—  in  a    verified  petition  by  an 

intervener  in  an  Act  X  smt,  and 
repeated  in  a  verified  plaint  filed 
by  him  in  a  regular  suit,  is  binding 
in  a  subseijuent  suit  on  the  party 
who  made  it     ...  ...  ...  437 

(2)  A  plaintiff  abandoning  his  own  case 

and  falling  back  on  the  — «  of  the 
defendant   must   take   those— —s 
as  they  stand  in  tkdr  entirety       ..   451 
See  Evidence  (10) 
Adoptioiv. 

(1)  The  ceremonies  on  occasion  of^— -  in 

the  superior  classes  are  not  necessary 

in by  a  sudra.    The  mere  giving 

and  taking  is  sufficient  where  the 
adopted  son  is  a  member  of  the 
family  ...  800 

(2)  An IS  not  invalidated  by  the  mere 

fact  of  the  adoptive  fiither  being 
a  minor  if  he  has  attained  years  of 
discretion.    Such  —  is  not  at- 
tended by  any  civil  disability       •••  548 
See  Hindoo  Law  (6) 
Aoknt. 

(1)  Authority   to  an  —  to  purchase 

does  not  imply  authority  to  sell ; 
and  a  principals  not    questioning 

his 's  right  to  sell  is  no  proof 

of  his  consent  to  the  exercise  of 
such  right  ...  317 

(2)  An  ^— *8  right  of  suit,  if  not  ques- 

tioned in  the  initial  stage  of  a  suit, 
cannot  be  raised  in  special  appeal...  392 

See  Act  VIII  of  1859  (16) 

See  Corporate  Body  (1) 

See  Evidence  (5) 

AgB£BM£KT. 

An  ekrar  given  to  a  lender  by  a 
borrower  of  money,  agreeing  to 
execute  a  conveyance  of  certain 
landed  property,  is  an  ^— -  the  re- 
gistration of  which  is  optional,  and 
may  be  given  in  evidence  in  a  suit 
fax    0p?cific  performance  •.«  35i 


Alienation. 

See  Hindoo  Law  (3) 
See  Hindoo  Widow  (2) 

Amulnamah 

The  proprietors  of  a  certain  holding 
having  refused  Government  terms 
of  settlement,  a  farming  settlement 
was  made    with   defendant     who 

undertook    to    confirm    all  s 

granted  by  the  zemindars.  Plain- 
tiff was  a  ryot  without  a  right  of 
occupancy  but  had  got  an  — -,  and 
he  sued  for  a  pott  ah  at  rate  fixed 
in  the  — : 

Held  that  the  — *  formed  the  basis  of 
a  special  contract  between  the  par- 
ties, and  took  their  case  out  of^the 
purview  of  Sections  5  and  8  of  the 
Kent  Law ;  and  by  its  terms  defend- 
ant was  bound  to  give  plaintiff  a 
pottah  on  fair  and  equitable  rates  ...  420 

Analogous  Cases. 

Whei*e  both  the  partiea  and  subject- 
matter  are  different,  a  Judge  should 
not,  without  the  consent  of  the 
parties,  allow  his  judgment  in  one 
case  to  govern  his  decision  in  an- 
other ...  342 

Ancestral  Pbopebtt. 

See  Hindoo   Widow  (1) 
See  Partition  (\) 

Appeal, 

(1)  Where  defendants*  interests  were   not 

identical,  and  the  different  causes 
involved  were  separately  tried,  it  was 
held  that  an  ^^  by  the  defendants 
firom  the  decision  in  one  of  the  suits 
valued  at  Es.  149  did  not  lie  to  the 
High  Court  ...     81 

(2)  Where  application  is  made  for  the  re- 

admission  of  an  —  under  Section 
347  Act  Vin  1859,  the  Judge  is 
bound  to  consider  the  reasons  for 
re-admission  ,*«     80 

(3)  The  purchaser  of  plaintiff's  rights  after 

a  suit  has  been  dismissed  cannot 
-^^  against  the  order  of  dismissal 
without  joining  the  original  plain- 
tiffs as  appellants  ...    106 

(4)  Where  phimtiff*s    interest  has   been 

transfered  with  his  assent  and  the 
written  defence  is  afterwards  put 
in  without  demur,  the  oricrinal 
plaintiff*  need  not  be  associated 
with  the  transferree  in  an  appeal  by 
the  latter  ...  121 

(5)  The  High  Court's  calling  up   an  — --- - 

ftom  the  Court  below  and  trying  it 
as  a  regular  — ,  does  not  entitle 
the  parties  to  —  directly  to  the 
High  Court  in  execution  proceed- 
ings ...    164 

(6)  In  a  suit  to  establish  a  title  to  a  share 

of  an  estate,  where  no  question  of  the 
share  to  be  awarded  is  raised  before 


Digitized  by 


Google 


INDEX  (OITIL  SI7UKa6> 


ippua*— f  Continued.) 


Page. 


the  Lower  Appellate  Court  by  the 
defendant  under  Section  348  Code 
of  CSvH  Procedure,  that  Court 
cannot  interfere  with  the  decision...  227 
f7)  A  Jud^  is  bound  to  ffo  into  all 
matters  .rdsed  before  him  in  an 
— ,  even  if  appellatit  appears  to 
have  niade  a  false  statement  and 
seeks  to  palm  ofi  a  spurious  docu- 
ment ...  243 

(8)  Where  four  suits  for  arrears  of  rent, 

no  question  of  title  being  involved, 
were  decided  by  the  Deputy  Col- 
lector, and  it  was  found   in   special 

' '  that  the  Judge  had  no  iuris- 

diction  and  that  the  time  for  -^— 
had  kpsed,  the  High  Court  allowed 
the  appellant  30  days  to  — — r  to 
the  Collector  ...  426 

(9)  The  purchaser  of  a  right  of •  can 

oiuy  obtain  a  status  by  making 
the  party  wl^o  had  the  right  origi- 
nally a  party  to  the  ^-^  • .  485 

(10)  The  order  of  a  Judge  under  Section 

21  Act  XL  of  1858  is  appealable 
under  Section  28,  whether  it  with- 
draws a  certificate  or  not  ...  493 

(11)  Where  a  MoonsiiTacts  without  juris- 

diction, the  question  may  be  the 

subject  of  an to  the  AppeUate 

Court  of  the  district  ...55% 

See  Act  Vlll  of  1859  (10)  (12) 

SeeActXof\%5^{2) 

See  CoMolidaHon  (\) 

See  Execution  (21) 

See  Ex'parte  Judgment  (1) 

See  Intervention  ( 1 ) , 

See  LimitaHon  (12)  (16) 

See  Stamp  (4) 

ArFKZXATI  COUBT. 

(1)  lo  a  case  involving  issues    of  facjfc, 

where  the — r— agrees  with  the  con- 
clusions of  the  Court  below,  it  is 
not  obliged  to  state  in  detful  the 
reasons  in  which  it  concurs.  ...    54 

(2)  Section  359,  Code  of  Civil  Procedure, 

requires  an •  to  set  down  dis- 
tinctly the  point  or  points  for  deci- 
sion, and  to  record  the  reasons  of 
its  decisions  on  each  point.  ...  130 

(3)  —7  s  ought  not  to  interfere  with  the 

riesiilt  of  a  local  inquiry,  except 
upon  very  clearly  defined  and  sum- 
cient  grounds  •••  423 

See  Jurisdiction  (29) 

Arpi.iCAl'ioit. 

An  —  for  the  sale  of  a  tenure, 
where  the  risht  of  sale  is  specially 
reserved  with  a  view  to  the  realiza- 
tion of  rent,  is  quite  distinct  from  a 
suit  ...  560 

See  Limitation  (16) 
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Abbitratior  Awab:d;  ^ 

(1)  An  —  not  made  on  a  reference  by 

all  the  parties  to  the  suit  cannot  be 
converted  hito  a  final  decree  under 
Chapter  VI,  Act  VIII  of  1859, 
though  it  i^  evidence  against  any 
party  a<;reeing  to  the  reference     ...  427 

(2)  A  Moonsiff  cannot  etite'rtain   an  ap- 

plication and  pass  an  orde^  on  the 
enforcement  of  an  — «  relating  to 
the  determination  of  rent  •••  556 

Abbitbatob. 

(1)  An has  full  power  to  retract  his 

resignation  of^  office  before  it  is 
accepted  ...    37 

(2)  A  plaiDtifi*s  revocation  of  his  consent 

to  arbitration  does  not  puf,  an  end 

to  the s*  power  '  ...  331 

See  Jurisdiction  (18) 

Abbeabs  of  Rint. 
(1)  Where  — —become  due,  a  zemindar 
is  not  bound  to- look  beyond  his 
books  for  the  party  liable,  except 
when  he  has  recognized  other  per- 
sons as  his  tenants  ...  264 

Where  neither  Hmdoo  widow  nor 
reversioner  chooses  to  pav  the  — — 
fallen  due,  the  tenure,  if  sold  for 
auch  — -,  passes  to  the  purchaser    ib. 

See  Enhancement  (3) 

See  Incumbrance  (I) 

See  Jurisdiction  (40) 

See  Regulation  Vlll  of  n\^  (1) 
Abbbabs  OF  Revenue. 

See  Purchaser  (1) 

Assbssmekt.  ' ' 

See  Lakheraj  (3) 
Assignee. 

A  party  to  a  suit  may  enforce  any 
decree  he  may  get,  as  a  matter  of 
right ;  but  an  —  of  such  decree 
can  only  do  so  afler ,  obtaining  the 
Coiirt*s  pennission  .,.  283 

See  Eight  of  SuU  (5) 

Assignment. 

Where  the  rents  of  lands  admittedly 
in  possession  of  D  are  recover- 
able under  an .—  from  the  regis- 
tered tenant  C,  the  suit  should  pro- 
ceed against  both  ...  ..•107 

Attachment. 

(1)  Where  landed  property  is  attacked  in 

execution  of  a  decree,  the  party 
attaching  is  bound  by  a  lease  ob- 
tained for  it  prior  to  bis  —         ...     75 

(2)  The  judgment  of  one  judgment-cre- 

ditor who  has  secured  <-— —  must 
be  satisfied  before  the  proceeds  can 
be  available  in  satisfaction  of  a  later 
—  by  another  creditor  ...  158 

(3)  The  mere  fact  of  — •  does  not  des- 

troy judgment-debtor*8  right  in 
the  property  ...    i6. 
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(4)  Tlie  striking  off  of  the  execution  case 
does  not  do  away  with  an  ^— 
once  made,  unless  the is  ex- 
pressly abandoned  ...  222 

See  Conveyance  (2) 

See  Decree  (1) 

See  Execution  (10) 

See  Insolvent  (1) 

See  Judgment-debtor  (2) 

See  Jurisdiction  (19) 

A  UCTIOK-  PURCHASER. 

See  Right  of  Suit  (7) 


Balancb. 

See  Partnership  (1) 

Benambe. 

(1)  In purchase  in  India,   the  crite- 

rion of  beneficial  ownership  is  the 
source  from  which  the  purchase- 
money  is  derired  ..     12 

(2)  Registration  of  a  deed  does  not  affect 

tne  question  of  &onay?(f6«,  nor  is  a 
conveyance  hcndjide  because  there 
is  proof  of  its  execution  and  the 
statement  of  witnesses  unacquainted 
with  the  clrcxmistances ;  but  the  cir- 
cumstances and  probabilities  are  to 
be  carefully  weighed  ...    15 

(3)  The  purchase  of  property  from  a  wife 

as  ostensible  owner,  where  the  hus- 
band consents  to  the  sale  and  the 
transaction  is  bona  fide  on  part  of 
purchaser,  is  good,  even  if  toe  pro- 
perty is  the  husband^s  ...     19 

See  Creditor  (1) 

See  Sale  (8) 

Bbsbficial  Ownership. 
See  Benamee  (1) 

Bona  Fides. 

(1)  Where  the  first  Court  found  decree- 

holder*s  proceedings  bond  fide  and 
the  Lower  Court  found  otherwise, 
the  High  Court  held  itself  bound 
to  restore  the  first  Court's  judgment  162 

(2)  Honesty  and must  be  presumed 

in  all  cases  in  the  absence  of  evi- 
dence to  the  contrary,  as  well  in  ap- 
plications for  execution  as  where  a 
party's  conduct  has  to  be  dealt  with 
by  a  Court  of  Justice  ...  '203 

(3)  Where  a  conveyance  is  effected  un  ler 

a  fraudulent  arrangement  whereby 

nothing  is  sold, on  the  part  of 

the  purchaser  cannot  make  a  title 
in  his  vendor  ...  308 

See  Benamee  (2)  (3) 

See  Execution  (1)  (5)  (6)  (8)  (14) 

See  SaU  (8) 

Bond. 

(1)  A taken  by  the  Court  as  security 

under   Section  8  Act  XXIII  of 


BonD^C  Continued.  J 

1861,  cannot  be  enforced  under 
Section  204  Act  Vni  of  1869     ...    21 

(2)  Where  the  original  suit  was  for  money 

on  a ,  the  fact  of  its   having 

been  decided  on  a  solehnamah  by 
which  the  creditor  obtained  land  in 
lieu  of  money,  does  not  change  the 
nature  of  the  suit  with  reference  to 
Section  27  Act  XXUI  of  1861    ...     65 

(3)  Where  a stipulates   that  if  the 

time  fixed  for  re-payment  of  the 
money  borrowed  was  exceeded,  the 
should  be  enforced  as  a  regis- 
tered deed :  held  that  the  rate  of 
interest  is  not  a  question  of  discre- 
tion, but  must  be  paid  at  the  rate 
stipulated  ,„  39$ 

See  Act  XX  0/ 1866  (1) 

See  Cause  0/  Action  (5) 

See  Declaratory  Suit  (3) 

See  Interest  (2) 

See  Minor  (1) 

See  Registration  (4) 

See  Special  Appeal  (7) 

See  Sure'ty  (3) 

BOUNDART. 

To  ascertain  the  extent  of  land  actu- 
ally leased,  the  boundaries  men- 
tioned in  the  lease  should  be  looked 
to,  and  not  the  estimated  area      ...  394 

See  Evidence  (15) 

See  Lessee {\) 

See  Possession  (6) 
Breach  of  Contract. 

(1)  Where    P    after  depositing    earnest 

money  for  the  purchase  of  land 
from  D  does  not  complete  the  pur- 
chase, he  is  bound  to  show  that  he 
has  an  equitable  right  to  have  back 
the  earnest  money,  and  that  if  it 
had  not  been  deposited  D  might 
have  sued  for  damages  ..     4] 

(2)  Where  defendants  having    sold  their 

zemindary,  the  Commissioner  of 
Be  venue  ordered  that  certain  churs 
which  had  been  reserved,  and 
which  having  been  in  possession  of 
Government  were  under  temporaiy 
settlement  with  defendants,  should 
be  settled  with  the  purchasers: 
HELD  that  the  defendants  should 
call  in  question  the  Commissioner's 
decision ;  and  that  the  admission 
of  their  liability  to  re-pay  the 
premium  received  from  plaintiffs  on 
granting  a  lease  of  the  churs  put- 
ting an  end  to  claim  for  damages 

for ,  constitutes  a  firesh  cause 

of  action  ...  298 

(3)  On  a of  sale,  the  vendor  can  re- 

coyer  the   difierence  between  the 
price  contracted  for,   and  that  at 
which  the  goods  might  at  the  time 
of  the  breach  have  been  sold       ...  392 
See  Damages  (9) 
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BVIIATHG. 

(1)  A  landlord  may  restrdn  a  ryot  from 

erecting  a  brick-bon?e  on  land  let 
for  cultivation ;  but  if  he  allows  it, 
he  cannot  afterwards  say  that  the 
tenant  has  done  wrong.  Should 
the  tenancy  determine,  the  landlord 
would  be  owner  of  the  soil,  the  te- 
nant of  the  house  ^  ^        •••  S60 

(2)  A  person  cannot  remove  additions  he 

has  made  to  a ,  but  he   may 

have  compensation  for  present  value 
or  for  expenses  incurred  •••  363 

(S>  Where  the  principal  subject  of  ocxsu- 

patton  is  a  — —  or s,  the  rent 

cannot  be  truly  described  as  "  the 
rent  of  kod  either  kherajee  or 
lakherajee"  ...  463 

See  Jurudiction  (36) 

See  Rent  (2) 

BUTWAYBAK. 

(1)  Where  in  a  — •,  parties  restrict  their 
rights  by  the  condition  that  one  of 
their  number  is  to  have  full  use  of 
the  water  in  a  reservoir,  the  others 
cannot  set  up  an  embankment  to 
diminish  Uie  now  of  water  into  it ... 

(2;  A  suit  to  set  aside  a  mokurruree  lease 
granted  by  a  co-sharer,  is  prema- 
ture if  brought  before  the  comple- 
tion of  a in  course  of  being 

efiected 

(3)  Parties  holding  separate  portions  of  an 

estate  accoming  to  private  arrange- 
ment previously  made  cannot  apply 
to  a  Collector  for  a 

(4)  A  Collector's proceedings  do  not 

preclude  the  enforcement  of  Civil 
rights  under  Section  I  Act  VIII  of 
1859 

(5)  If  a  plaintiff  can  establish  his  title  to 

a  larger  share  than  that  recorded  in 
his  name  after  a  — ,  and  is  not 
barred  by  lapse  of  time,  he  should 
not  be  denied  a  declaration  of  his 
right  to  a  larger  share  than  that 
recorded  in  his  name  merely  becaufe 
he   might  have  been  ousted  under 

colour  of  the proceeding      ...  471 

See  Jurisdiction  (21)  (37) 

Btragee.  \ 

See  Hindoo  Law  (2) 

C 

Cause  or  Aerioii. 

(1)  A  plaintiff  cannot  change  the  character 

of  his  pleading  and  obtain  a  decree 
011  a  — *  not  originally  contem- 
plated ...  211 

(2)  Where  an  embankment  keeping    in 

surface  water  situated  on  defend- 
ant's land,  is  demolished,  the  demo- 
lition can  only  be  a  — —  where  it 


94 


106 


165 


291 
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not  only  infringes  a  definite  right, 
but  <$ause8  actuu  damage  •••250 

(3)  The  ftict  of  defendant's  having  obtain- 

ed a  decree  under 'Act  X  of  1859 
on  the  ground  of  being  proprietor 
and  plaintiff  only  a  ryot,  gives  the 
latter  a  distinct  — —  to  show  that 
he  is  the  real  proprietor  ...  254 

(4)  Where  the  success  of  a  party  in  sum- 

mary proceedings,  under  Section 
246,  Code  of  Civil  Procedure,  is 
grounded  on  his  being  in  possession 
as  of  his  own  ri^hf,  that  is  a  suffi- 
cient— ...  346 

(5)  Where  plaintiff,  having  put  his  name 

to  a  money-bond,  pays  a  debt  for 
which  as  between  him  and  defend- 
ant the  latter  alone  ia  liable,  his 
— —  is  as  a  surety,  and  arises 
when  he  pays  the  money  ...  413 

(6)  If  the  — *^  IS  the  taking  of  money, 

it  arises  at  the  place  where  the 
money  is  taken  •••  500 

See  Breach  of  Contract  (2) 

See  Declaratory  Sitit  (1) 

See  Lakherajdan  (2) 

See  Limitation  (1)  (13) 

See  ReiU'Suit  (4) 

See  Might  of  Worship  (1) 
Caveat  Emptob. 

The  purchaser  of  property  in  litiga- 
tion while  the  litigation  is  actuiuly 
going  on,  is  affected  in  the  same 
manner  as  if  he  had  notice  of  the 
dispute  •••  372 

SeeSaUQl) 

Cazeb's  Book. 

A « is  not  an  official  record  under 

Section  355,  Code  of  Civil  Proce- 
dure. Before  inspection  under  Sec- 
tion 138,  the  Court  must  see  whe- 
ther a  document  is  a  public  record  1 73 

Certificate. 

(1)  Where  a  will  set  up  by  objectors  is 
not  sufficiently  proved,  the  Court  is 
justified  in  looking  on  the  natural 
heir  as  entitled  to  a  —  of  admi- 
nistration ...    73 

(2)  Where  a  compromise  bein^  effected 
among  the  members  of  a  joint  Hin- 
doo family,  tho  several  parties  take 
separate  shares  of  the  family  pro- 
perty, on  the  death  of  one  of  the 
members  the  others  are^  not  enti- 
tled to  a  ——  of  administration, 
which  mav  be  given  to  the  adopted 
son  with  the  consent  of  the  widow ...  1 35 

(S)  A under  Act  XL    of    1858    is 

,  rightly  given  to  the  guardian  of  an 
adopted  minor  whe^e  there  is  no 
doubt  of  the  fact  of  adoption :  an 
objector  on  the  ground  of  illegal 
adoption  not  claiming  to  be  guar- 
dian has  no  locus  stand^  .,.  166 
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(4)  A  Hindoo  widow  holding  a  certificate 
.       under  Act  XXVII  or  1860  to  col- 

^  lect  debts  due  to  her  son,  and 
applying  for  authorit)^  to  negotiate 
certain  Government  Promissory 
Notes,  the  interest  of  which  the  son 
had  been  permitted  to  draw,  but 
which  stood  in  the  name  of  her  late 
husband,  is  bound  to  shew  how  she 
got  possession  of  them  ...  267 

(5)  Where  a  Magistrate,  on  a  represen- 

tation from  H  who  alleged  niuiself 
to  be  a  cousin  of  the  deceased,  re- 
fused to  deliver  the  latter^s  property 
to  his  widow  who  held  a  — ^ 
under  Act  XXVII  of  1860,  and  she 
having  had  her  appeal  to  the  Ses- 
•'  sions  Judge  dismissed,'  moved  the 
High  Court  under  Section  404,  Cri- 
minal Procedure  Code :  Held  that 
the  High  Court  had  no  jurisdiction 
to  deal  wiUi  the  matter  under  the 
Section  referred  to ...  302 

(6)  But  it  was  also  held  that  the  property 

may  be  delivered  to  the  widow  on 
her  furnishing  security  for  the  pur- 
pose of  indemnifying  H  ...    ift. 

See  Appeal  (10) 

See  Jurisdiotiqn  (\^) 

See  Nephew  (1) 

See  Procedure  (2)  (14) 
Chabtbb  Act. 

The  High  Court  may  Under  the  pow- 
ers conferred  on  them  by  the  — 
compel  a  Moonsiff  to  attach  pro- 
perty in  execution,  which  he  is 
bound  to  attach  ...  246 

Section   15.    See  High  Court  ^2)  (3) 
Jurisdiction  (11)  (32) 
Civil  Ameen. 

A 's  taking  part  in  the  erection  of 

figurrandee,  the  right  to  erect  which 
has  been  decreed  to  plaintiff,  is  not 
an  act  of  the  Court  ...271 

Civil  Court. 

The to  which  the  change  of  mi- 

ilors  and  their  property  is  entrusted 
by  Act  XL  of  1858,  is  the  Court  of 
the  Judge  of  the  district  ...  271 

See  Act  XVIII of  186$  (1) 

See  Jurisdiction  (9) 
Collsctob. 

The  's  jurisdiction  obtama  where 

no  Subrdivisional  Officer  exbts,  the 
terms  of  Section  20  Act  VI  of 
1862  being  inapplicable  where  there 
are  no  presiding  officers  ...  498 

See  Jurisdiction  (27) 

Compensation. 

See  Building  (2) 

Confirmation. 

See  Onus  Probandi  (9) 


Page, 
Consolidation. 

A  Court  acts  sensibly  in  treating  as 
one,  two  suits  for  enhancement  of 
rent^by  a  purchaser  of  two  different 
portions  of  the  same  tenure;  and 
these  can  be  no  objection  to  one 
appeal  being  filed  ...  895 

Construction. 

The  phrases  «  attesting  a  document" 
and  "  proving  a  document"  seve- 
rally defined  and  distinguished    ...  51 1 
Cohtbact. 

(1 )  Where  parties  have  entered  into  a 

written  ■  for  the  purchase  of 
property,  the  Court  should  see 
whether  a  binding  sale  was  intended 
although  the  purchase-money  was 
not  paid  ,,.    44 

(2)  In  a  juit  upon  a for  sal&,  in  which 

it  was  agreed  that  if  defendant  did 
not  execute  a  conveyance  the  — - 
would  itself  operate  as  such.  Held 
that  the  —  was  in  ftict  a  convey- 
ance under  which  plaintiff'can  hold 
under  subsequent  purchasers        ...  289 

(8)  Where  a for  sale,   though  in  fiict 

a  conveyance,  is  unregistered,  a 
purchsser  having  a  registered  con- 
veyance must  prevail  ...     t'J. 

(4)  Where   on  the  completion  of  a 

with  Government  oy  one  of  certain 
contractors,  a  sum  of  money  kept  in 
hand  by  the  Government  is  paid  to 
him  and  he  grants  a  joint  receipt. 
Held  that  a  co-contractor  may 
recover  from  him  his  share  of  the 
.  amount  ...  518 

See  Jurisdiction  (39) 

See  Maintenance  (3) 

See  Purchase- Money  (1) 

CONTBIBUTIOI^. 

Whfere  plaintiff  had,  as  defendant  in  a 
former   suit,   failed  to  prove  excess 

{layment  under  the  authority  of  a 
etter  of  assignment,  his  suit  to 
recover  on  this  ground  should  be 
dismissed  ^,,    52 

See  Jurisdiction  (5) 

COHYETANCS.    " 

(1)  It  is  not  illegal  for  a  judgment-debtor 

to  dispose  of  all  his  property  before 
attachment,  provided  the  transac- 
tion is  an  actual  ^-^^^  and  not 
merely  nominal  ...  155 

(2)  A  deed  of  sale  conveying  attached 

property  is  not  made  valid  by  the 
release  of  the  property  ...  222 

See  Contract  (2)  (3) 

See  Minor  (2) 

Corporate  Bodt. 

(1)  Where    a is    sued    through   an 

agent,  the  suit  is  brought  in  a  wrong 
^®™  ...  434 
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Page. 

(2)  Wlicrc   ai is    sued     throo^h    an 

.  a«t^nt   instead   of  in  its  corporate 
capacity,    a  Court  \n   justi6ed    in 

refusing  to  make  such a  party 

in  the  suit  under  Section  73  Act 
Vinofl859  ...  534 

S<-eAct  VHIoflB69{\e) 

Costs. 

(1)  Specification  of without  allotmont 

of  responsibility  is  not  a  sufficient  . 

compliance  with  Section  189  Act 
Vm.  1859  4  1 

^)  Where  the  decrees  of  the  Sudder 
Court  and  Privy  Council  make  no 
provision  for  interest  on  — ,  the 
lower  Court  cannot  in  execution 
allow  it  ■  ...  335 

(3)  Where  the  party's  admissions  and  con- 

duct induced  thf»  supposition  of  his 
liability  for  a  claim,  the  Court  re- 
filled   him   his althoujjh    the 

suit  against  him  founded  on  such 
claim  was  dismi-sed  ...  348. 

(4)  Where   the  Privy  Council  specifies  a   ^^ 

sum  as   the of  an   appeal   to 

•  itself,  this  sum  does  not  include 
the of  translation,  &c.,  incur- 
red in  the  High  Court  ...  85fi 

(5)  An   omission  to    award  —  —  is  not  a 

clerical  error,  but  must  he  rectified 
by  way  of  review  within  the  pre- 
scribed time  ...  414 

(6)  The     principle    of   the    Full    Bench 

Bulini?  at  paje  109  of  VI  Weekly 
Reporter  (Miscellaneous  Rulings) 

is   applicable   to   interest    on 

not  awarded  by  the  decree,  and 
must  be  applied  to  all  decrees 
passed  either  btjfore  or  after  the 
ilate  of  that  judgment  ...  415 

(7)  Phiintift  if  entitled  to  some  part  of  his 

claun,  should  not  be  deprived  of 
the  benefit  of  the  decree  by   an 

order  as  to making  him  liable 

to  defendant  for  mure  than  he 
would  himself  recover  ...  465 

S^e  Act  XIV  of  1859  (1) 

See  Mesne  Profits  (4) 

See  Proceedingg  (1) 

C4»irBT  Fbes'  Act. 

(1)  Stamp  duty  upon  an  appeal  filed  after 

the came  into  operation,  can 

be  levied  according  to  the  provi- 
sions of  that  Act  ...  272 

(2)  Under    the ,    trust    property 

descendincr  on  the  death  of  the 
trustee  is  liable  to  the  ad  valorem 
stamp  dutv  prescribed  by  Schedule 
I,  Number  11,  to  that  Act  ...  456 

(3)  No  stamp  duty  is  payable  under  the 

— -r-  on  probate  granted  to  a  second 
executor  to  whom  leave  was  reserv- 


Page. 
CouBT  Fees'  kcz^C  Continued.) 

ed  to  take  out  probate  when  the 
first  probate  was  granted  ...   496 

(4)  Section  16  refers  to  cases  where  a 
party  losing  substantially  a  portion 
of  his  claim,  is  precluded  from  re- 
asserting it  before  the  Appellate 
Court  without  paying  the  proper 
stamp  fee     •  ...  511 

See  Stamp  (4) 

Court  of  Wawos. 

See  Pottah  (1) 
See  Records  ( 1 ) 

Creditor. 

The of  a  deceased  proprietor  is 

not  prevented,  in  the  wny  in  which 
deceased  would  "have  been  were  he 
alive,  from  questioning  nets  done 
by  the  said  proprietors  benamee- 
dar  ...  333 

Criminal  Procedure  Code. 

A  judicial  officer  actinsr  too  hastily 
against  parties  whose  conduct 
8e«'ms  TO  obstruct  the  course  of 
justice,  is  not  presumed  to  have 
acted  vexatiously  in  the  sense  of 
Section  270,  but  in  good  faith       ...  506 

Chapter  XI.     See  Jurisdiction  (29) 

Cross- Appeal. 

(1)  Where  plaintiff  gets  a  decree  in  a  suit 

to  recover  possession  against  A 
claiming  as  proprietor,  but  not 
against  a  co-defendant  claiming  as 

a  ryot,    he    cannot    take   a 

agamst  the  latter  ...     26 

(2)  A  plaintiff  obtaining  a  decree  which  is 

appealed  against,  is  not  bound  to 

bring  a be<»au8e  the  Court  of 

fimt  instance  does  not  accept  a 
portion  of  the  evidence;  but  the 
Appellate  Court  must  examine 
sucQ  portion  ...  136 

Custom. 

(1)  The of  a  family   on    particular 

points  may  be  learnt  from  the  de- 
claration of  successive  heads  of  the 
family  on  solemn  occasions  ...  375 

(2)  For  the  establishment  of  a  family  — ^ 

of  descent,  there  must  be  either  a 
positive  tradition  that  the ex- 
ists, or  a  long  series  of  instances  of 
anomalous  inheritance  from  which 
the  koolachar  may  be  inferred      ...     ih, 

(3)  The  — ^  of  one   district  cannot    be 

inferred  from  its  existence  in  an- 
other until  some  geographical  or 
political  connection  is  shewn  to 
exist  between  the  two  ...     ih. 

See  Hoondee  (2) 

See  Succession  (1) 
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Damages. 

(1)  A  false  charge  leading  to  a  party*s 

being  obligc^d  to  furnish  bail  causes 
a  loss  of  reputation  for  which  an 
award  of  rupees  20  as  — -«  is  not 
unreasonable  ...  ...     85 

(2)  A  suit  for  - —  not  exceeding  rupees 

500  for  injury  to  reputation  and 
loss  in  business  comes  under  Sec- 
tion 6  Act  XI  of  1865,  and  is  not 
open  to  special  appeal    ...  ...  179 

(3)  In  a  contract  where  the  intention  was 

that  plaintiff  should  from  time  to 
time  ^ive  defendant  notice  of  the 
articles  of  wood- work  wanted,  — - 
for  breach  of  contract  can  only  be 
sued  for  to  the  extent  of  the  wood 
not  supplied  according  to  order   ..,  217 

See  Breach  of  Contract  (1)  (2) 

See  Cause  of  Action  (2) 

See  Mesne  Profits  (5) 

See  Onus  Probandi  (5) 

See  Right  of  Suit  (4) 

Drclabatort  Suit. 

(1)  In  a  suit  for  establishment  of  lakheraj 

title  to,  and  confirmation  of,  posses- 
sion in  land  purchased  in  execution 
by  plaintiff*  who  sued  for  a  kuboo- 
lent,  Held  that  there  being  no  in- 
yasion  of  plaintiff's  title,  there  was 
no  cause  of  action  ...  •»•     28  i 

(2)  A  plaintiff  suing  for  a  declaration  that 

defendant's  pottah  is  false,  must 
make  out  a  primd  facie  case  before 
the  onus  can  be  thrown  on  defend- 
ant to  prove  the  genuineness  of  his 
pottah  ...  ...  ...  117 

(3)  A  suit  to  obtain  a  declaration  that  a 

mortgage-bond  was  falsely  alleged 
to  have  been  registered  by  plaint- 
iff* and  was  invalid  as  being  a  for- 
gery, the  registration  having  been 
obtained  by    false  personation,  is 
not  merely  a ,  but  a  suit  for  sub- 
stantial relief  ...  ...  421 

See  Reversioner  (3) 

Drcree. 

(1)  A  —  comes  under   the  description 

of  "  other  property"  in  Section 
205  Act  Vm.  1859,  and  is  liable  to 
attachment  and  sale.  For  such 
attachment  Section  237  is  most  ap- 
propriate ...  ...     34 

(2)  A for  enhancement  of  rent  can 

have  no  retrospective  effect         ...  119 

(3)  A  person  to  whom  the  ordering  part 

of  a  —  gives  nothing  cannot  be 
treated  as  having  acquired  any 
right,  merely  because  there  has 
been  a  mistake  in  the  heading  of 
the ...  ...  ...  126 

(4)  A   copy  of  the    judgment  with   the 

schedule  of  costs  appended,  does  not 
constitute  a  proper  —  as  requir- 
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Page. 
Degree  ^f'  Continued.) 

ed  under  Section  189,  Code  of  Civil 
Procedure.       ..  ...  ...  326 

(5)  The  purchaser  of  an  er -parte  

stTongly  tainted  with  fraud  can- 
not be  allowed  to  profit  by  it      ...  340 

(6)  A is  not  satisfied  by  the  taking 

of  a  kistbundee  executed  by  the 
judgment-debtor,  and  the hol- 
der's  remedy  under  the ctm- 

tinues  although  he  agrees,  as  long 
as  he  receives  the  instalments,  not 
to  execute  the  decree    ...  ...  459 

(7)  An  application  to  execute  a  soleh- 

namah  filed  after  remand,  in  ap- 
peal, of  a  suit  which  has  been  de- 
creed, is  not  a  proceeding  taken  on 

the  basis  of  the and  cannot 

keep  the alive  ...  514 

(8)  Where  a of  the  Sudder  Court  is 

in  general  terms,  though  the  judg- 
ment indicates  a  diff*erent  intention, 

the should  not  be  used  to  ob- 

^in  execution  for  the  whole  of  the 
claim,  but  restricted  to  what  the 
Court  manifestly  intended  to  grant  530 

A directing  payment  by  instal- 
ments should  be  executed  to  the 
extent  of  the  instalments  falling 
due  within  three  years  before  the 
application  for  execution  ...  547 

See  Assignee  (1) 

See  Costs  (7) 

See  Execution  (9)  (12)  (16)  (23) 

See  Partnership  (1) 

See  Possession  (4) 

Default. 

Where  an  appellant  is  refiised  po8t#> 
ponement  and  his  appeal  is  dismiss- 
ed in  his  absence,  the  case  is  one 
of ...  ...  ...  145 

See  Act  VnioflS59  (11) 

See  Act  XI  of  1865  (1) 

Defendant. 

Where  a summoned  as  a  witness 

does  not  appear,  the  Court  must 
adjudicate  on  tbe  sufficiency  of  his 
excuse  ...  .«.  ...  269 

Deposit. 

A  party  is  not  entitled  to  benefit  from 

a .  under  Act   VI  (B.   C.)  of 

1862,  if  it  was  paid  in  without  a 
tender  to  and  refusal  by  the  oppo* 
site  party         ...  ...  ...       4 

Dispossession. 

See  Limitation  (10) 

Distraint. 

See  Act  X  of  1859  (5) 
See  Jurisdiction  (  35) 


DiVOBCE. 

See  Mahomedan  Law  (3) 
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DOCCMBWT. 

(1)  Tbe  mles  reffulating  the  conduct  of 

cases  in  Afofussil  Courts,  do  not  ne- 
cessitate the  proving  of s  which 

•re  not  disputed  ...  ...       8 

(2)  0  not  evidence  between  the  parties 
should  not  be  admitted  ...  490 

(3)  It  should   be  distinctlj  noted  that  an 

admissible  —  coming  under  the 
class  requiring  proof,   is   admitted 
on  the  record  subject  to  proof     ...     ib 
See  Evidence  (12) 

Dra-rmiBBDAB. 

The  status  of  a  — ^  does  not  depend 
on  registration    or   the  consent  of 
the  zemindar  ...  ...  ...  125 

SeeRenH}) 

E 

EASBIRlfT. 

A  person  claiming  right  of  ——  oyer 
another's  property  is  bound  to 
prove  continuous  enjoyment  not 
merely  by  (presumption  but  as 
of  right  ...  401 

LnCTMBliT. 

In  a  suit  to  recover  possession  where 
plain ti£&  have  been  ousted  by  de- 
fendants who  have  no  title,  the 
latter  cannot  set  up  the  claim  of  a 
third  party ;  and  plaintiffs*  right  is 
not  afiected  by  the  limitation  uuder 
Sectien  15  ActXIVof  1859  ...  278 
(2)  A  superior  holder  dispossessing  a  ryot 
is  liable  not  merely  for  the  profit  he 
makes  by  letting  out  the  land,  but 
to  make  good  the  ryot's  loss  ...  428 

See  Jurisdiction  (17) 

See  NoHce  (7) 

See  Right  of  Occupancy  (3) 

See  Sale  (7) 

Embarshsnt. 

See  Onus  Prohandi  (14) 

Endowment. 

Where  property  is  endowed  by  the 
proprietor  and  as  such  devolves  to 
his  widow  as  trustee,  it  cannot  be 
sold  in  satisfaction  of  a  claim  against 
him 

Ekhancbment. 

(1)  In  a  suit  for on  the  ground    that 

defendant  holds  lands  in  excess  of 
what  he  pays  rent  for,  plaintiff 
must  show  that  they  are  included 
in  defendant's  tenure  and  that  he 
pays  rent  for  a  smaller  area 

(2)  In  a  suit  for where  plaintiff  es- 

tablishes the  ground  of  his  claim, 
and  defendant's  plea  under  Section 
4  Act  X  of  1859  is  not  made  out, 
the  rules  of  proportion  laid  out  in 
l^ull    Bendi  Ruling  in   the  case  of 


75 


91 
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Enhancsmbmt— f  Continued,) 

Thakooranee  Dassee  must  be  ap- 
plied ...  ..  ...  109 

(3)  A  Judge  finding  plaintiff  not  entitled 

to  a  decree  for  arrears  of  rent  at 
an  enhanced  rate,  has  no  right  to 
declare  defendant's  tenure  liable 
to prospectively      ...  ...  148  • 

(4)  The  rent  of  a  tenure  protected  fi*om 

—  under  Section  4  Act  X  of 
1859  cannot  be  increased  on  the 
ground  of  excess  land  ...   157 

(5)  Where  defendant's  tenure  began  from 

a  date  later  than  the  permanent 
settlement,  he  is  not  entitled  to  tbe 
presumption  under  Section  4  Act  X 
of  1 859,  even  if  he  proves  unifurm 
rate  of  payment  for  20  years        ...  193 

(6)  In  a  suit  for  a  kubooleut  at  enhanced 

rates  said  to  be  those  prevailing  in 
adjacent  villages,  the  evidence  of 
seven  occupant  ryots  of  the  neigh- 
bourhood, though  not  a  majority, 
makes  a  case  which  defendant  is 
bound  to  rebut  ..•  ...  240 

(7)  A  suit  for  a  kubooleut  at  a  given  rent, 

where  the  rate  claimed  is  above 
what  is  eouitable,  is  a  suit  for  «-— 
to  which  Full  Bench  Ruling^  at  p. 
14,  Weekly  Reporter,  Vol  X.  ap- 
plies ...  ...  ...  289 

(8)  Where  a  plaintiff,  even  after  measure- 

ment, claims  rent  for  a  much  larger 
excess  of  land  than  exists,  the 
lower  Court  is  right  in  refusing  to 
help  him  to  recover  rent  on  a  sm^dl 
excess  found  in  defendant's  pos- 
session ...  ...  ...  366 

(9)  A  notice  of on  the  ground  that 

the  ryot  is  paying  at  a  lower  rate 
than  that  paid  by  equal  ryots  shows 

that IS  sought  under  Clause  1 

Section  17  Act  X  of  1859  ...  391 

(10)  In  a  suit  for  arrears  of  rent  at  an  en- 

hanced rate,  where  defendants  plead 
protection  under  a  mokurruree  pot- 
tah  of  old  date,  eince  lost,  Hbld  that 
their  inability  to  prove  the  pottaii 
should  not  prevent  their  being 
allowed  to  prove  uniform  pay- 
ment ...  ...  ...  393 

(^11)  A  putneedar  in  a  mehal  under  tem- 
porary settlement,  who  grants  a 
pottah  reciting  that  no  increase  of 
jumma  shall  ever  be  demanded, 
cannot,  when  his  own  rent  is  rais»ed 
by  the  zemindar  on  obtaining  a 
penuanent  settlement,  raise  his 
lessee's  rent     ...  ...  ...  493 

(12)  A  putneedar   suing  for  on  the 

ground  of  his  own  rent  being  rais- 
ed, is  not  entitled   to  a  decree  for 

of  excess  land  in  defendant's 

possession,  or  to  treat  him  as  a 
trespasser  in  respect  of  such  ex- 
cess ...  ...  ...     ib. 
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Fage. 
Y.  MT  A  N  c  EM  ENT — (  Continued. ) 

(13)  Where  there  is  no  right  of  occu- 
pancy, a  landlord's  notice  of 

is  valid  if  it  specifies  the  rent  for 
the  ensuing  year  and  the  ground  of 

such ,  the    only   limit    to    his 

power  of after  notice    being 

the  fairness  and  reasonableness  of 
the  rent  ...  ...  ...  5iO 

See  Decree  (2) 

See  Intermediate    Tenure  (2) 

See  Kubooleut  (1) 

See  Notice  (6) 

Estoppel. 

Only  matters  decided  between  the 
parties  by  the  decree  in  the  suit, 
should  be  treated  as  binding 
apninst  them  in  subsequent  litiga- 
tion :  no  part  of  the  reasoning  on 
the  findings  of  fact  is  binding  fur- 
ther than  for  the  purposes  of  the 
particular  decision  ...  527 

Se<!  Res  Adjudicata  (2)  (3) 

See  Title  (2) 

Evidence. 

(1)  In  a  boundary  dispute,  a  survey-map, 

if  not  conclusive .  is  important 

and  should  be  considered  ...       3 

(2)  The   Judge    of  an    Appellate  Court 

should   allow   the  parties   or  their 

.     pleaders  to  submit  the at   the 

hearing  in  open  Court,  with  every 
comment  and  argument  they  think 
necessary  ...  ..  ...     54 

(n)  The  copy  of  a  copy   of  a  document 

is when  it  comes  from  a  public 

office,  and  the  original  is  shewn  to 
have  been  lost  ...  ...   102 

(4)  A  statement  by  a   pleader  on  behalf 

of  his  client  afler  full  considera- 
tion and  consultation,  is  admissible 
as against  that  client  in  an- 
other caj^e  in  which  he  is  a  party  ...   1,^5 

(5)  The of  a  defendant's   agent  in 

the  absence  of  defendant's  own  de- 
position, is  legal  —    ...  ...  l.>7 

(f))  A  map  is  not  admissible  as unless 

it  is  stamped   ...  ...  „.  no 

(7)  Where  an  urpunnamah  is  proved   but 

cannot  be  found,  the  Court  may 
accept  as  secondary the  au- 
thenticated copy  of  an  authenticat- 
ed copy            ...             ...  .,,  228 

(8)  Though    no   right  or  title  can  be  de- 

cided adversely  to  defendant  on  the 
basis  of  a  solehnamah  to  which  he 
was  not  a  party,  it  would  yet  be 
• — —  that  by  an  order  passed  on  it 
plaintiff  was  put  in  possession  2G1 

(9)  A  Collectorate  peon's   return  of  ser- 

vice of  notice  is  not  lejral  ...  270 

(10)  An  admission  before  a  Registrar  of 

the  receipt  of  purchase-money  at- 
tested by  his  endorsement,  is  not 
conclusive   ;    but  the    party 


Evidence—  (  Continued.) 

seeking    to  get  out 
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clear 
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make 
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of  its  effect, 
his  case  by  very 


280 


(11)  Where  the  order  for  a  local  inves 
tigation  under  Section  180,  Code  of 
Civil  Procedure,  is  not  objected  to 
by  the  opposite  party  at  the  time, 
the  Commissioner's  report  and  the 
depositions  may  be  viewed  as ■  291 

( 12)  A  Court  is  bound  to   receive  as 

autheuticared  documents  named  in 
the  plaint  and  filed  on  the  day  for 
fixing  issues,  even  though  through 
inadvertence  of  the  amlah  they 
were  not  made  part   of  the   record  323 

(13)  When   there   is  a  conflict  between  a 

Judge's  n»emoranda  of and 

the  recorded  depositions  of  wit- 
nesses, the  Court  must  be  guided 
by  the  latter   ...  ...  ...  375 

t      (14)  In  a  /possessory   suit   plaintiff's   ina- 

I  bility   to   substantiate    an    alleged 

I  pottah,  is  no  rearion  why  he  should 

not  be  permitted  to  fall  back  upon 

I  other ...  ..  ...  399 

(15)  Where   in   a   suit  for  possession  of 
I  land   contained  in   a   Government 

resumed  mehal,  defendant  applies 
for  a  comparison  with  the  maps 
and  chittahs  made  in  a  boundary 
dispute  between  the  zemindar  and 
Government,  to  show  that  the  land 
belonged   to    the  jungle  mehal,  he 

proffers    the   very    best  ' ,  and 

the  Subordidate  Judge  should   en- 
tertain the  application    ...  ...  444 

See  Af^eement  (1) 

See  Arbitration  Award  {\) 

See  Enhancement  (6) 

See  Measurement  (2) 

See  Plaint  (\) 

See  Pleadings  (\) 

See  Procedure  (15) 

See  Registration  ( 1 ) 

See  Special  Appeal  (9) 

Excess  Land. 

See  Enhancement  (7)  (8) 
See  Rent  Suit  (6) 

Excess  Patment. 

See  Execution  (7) 

Execution. 

(1)  If  a  person  is  to  be  concluded  by  the 

contenti(m  that  his  application  to 
execute  is  not  bond  fide,  he  should 
be  allowed  to  explain  all  his  acta  ...       5 

(2)  Payments  out  of  Court  may  be  certi- 

fied to  the  Court  and  proved  by 
the  decree-holder  to  avoid  the  law 
of  limitation,  notwithstanding  Sec- 
tion 206  Act  Vlll.  1859  ..     66 

(3)  A  widow  claiming  to   be   a  trustee  of 

property  endowed  by  her  husband, 
is  not  bound  by  a  decision  adverse 


Digitized  by 


Google 


IXDKX    (civil    rulings). 


XIU 


Ex  ECCTION—  C  Continued.) 


Page. 


to  a  claim  set  up  by  her  hushand^s 
grand-father  in  respect  of  that  pro- 
perty, if  she  was  not  a  party  to  the 
titi^tion  ...  ...  ...     75 

(4)  A  Lower  Appellate  Jud^se   decreeinf( 

a  suit  in  satisfaction  of  a  decree- 
h<»l(ler*s  claim  from  the  proceeds  of 
a  house,  should  himself  determine 
and  adjudge  the  value  of  the  house, 

and  not  refer  that  duty  to  the 

department      ...  ...  ...   1 '24 

(5)  The   omission  of  a   decree-holder  to 

carry  on proceeding  pending 

an  application  for  r*'- hearing,  is  no 
evidence  of  want  of  bonafideit     ...    127 

(6)  Buving  in  good  faith  at  a  sale  in 

does  not  m»ke  it  immaterial  to  in- 
quire into  the  vendor's  title  ...   131 

(7>  Sums  pHid   in in  excess  of  what 

was  due  under  the  decree,  can  only 
be  recovered  by  application  to  the 
Court  which  executed  the  decree  ...   160 

(8)  When  a  decree-holder  pays  into  Court 

money  for  issue  of  notices  of  at- 
tachment and  sale,  his  intention  is 
supposed  to  be  hondjide  ...   162 

(9)  A  party  obtaining  a  decree  to  recover 

a  mortgage  debt  by  sale  of  two 
morto^aged  premises,  may  proceed 
against  both  or  either    ...  170 

(10)  The  prospective  attachment  and  sale 

of  a  judgment-debtor's  right  to 
mainterance  allowed  by  a  decree 
cannot  be  ordered ;  but  in  view  of 
an  instalment  becoming  due,  the 
Court  may  make  an  order  for  non- 
payment ...  ...  ...  188 

(11)  The  proceedings  of  a  decree-holder 

to  get  full  relief,  on  being  referred 
to  a  civil  suit,  keep  the  decree 
alive  ...  ...  ...  207 

(12)  Where  a  decree  requires   the  judg- 

ment-debtor to  render  accounts,  he 
can  only  account  for  monies  come 
into  his  hands,  and  it  is  open  to  the 
decree-holder  to  show  that  this  has 
not  been  done  ...  .    260 

(13)  Where  it  would  take  20  years  to  pay 

off  the  debts  from  the  profits  of  the 
attached  property  of  the  judgment- 
debtor,  a  Court  executing  the  de- 
cree is  right  in  not  appointing  a 
manager,  fiut  a  manager  may  be 
appointed  if  by  sale,  mortgage,  &c., 
of  portions  under  Section  243  Act 
VIIL  1859,  the  debt  can  be  clear- 
ed off  in  six  months      ...  ...  3J2 

(14)  Paying  tuUubana    and    taking    out 

process  evince  a  sufBcient  bond  fide 
mteniion  of  obtaining  the  fruits  of 
a  decree  ...  ...  ...  356 

(15)  Where   a  purchaser    in claims 

more  than  the  share  of  the  person 
whose  rights  and  interests  he  has 
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purchased,  his  suit  should  be  de- 
creed to  the  extent  to  which  these 
rights  and  interests  are  found  to 
exist  ...  ...  ...  303 

(16)  As   between   judgment-debtors  and 

decree-holder,  the  purchase  of  a 
decree  by  one  of  the  debtors  oper- 
ates as  a  satisfaction  of  the  decree, 
which  cannot  therefore  be  legally 
executed  ...  „.  ...  372 

(17)  An  application  for  partial though 

irregular  and  ineffectual,  must,  if 
maile  bond  fide  under  a  mis-appre- 
hension of  law,  be  regarded  as  a 
proceeding  keeping  the  decree 
alive  ...  ...  ...  449 

(18)  A    Privy    Council    decree   ordering 

possession  with  mesne  profits  but 
without  interest,  does  not  interfere 
with  the  power  of  the  Judge  who 
executes  it  to  award  interest  on 
the  aggregate  sura  adjudged  and 
costs  from  date  of  decree  to  date 
of  payment      ...  ...  ...  469 

(19)  A  mortgagee  taking  out  a  money  de- 

cree may  follow  the  property  on 
which  he  has  a  lien  into  the  hands 
first  of  one  purchaser  and  then  of 
another  ...  ...  ...  435 

(20)  The  deposit  of    tuUubana    without 

indication  of  the  mode  in  which 
— —  is  to  be  obtained,  is  not  a 
bond  fide  proceeding  keeping  the 
decree  alive     ...  ...  ,„  530 

(21)  Under  Section  204,  Civil  Procedure 

Code,  the  decree  of  the  Appellate 
Court  may  be  executed  against  the 
surety  who  has  rendered  himself 
liable  for  the  performance  of  the 
decree,  and  the  Recorder's  order 
dismissing  a  case  against  such  a 
surety  is  open  to  appeal  ...  538 

(22)  There  is  no  procedure  under  Act 

\iii  of  1859   according   to   which 

may  be  taken  out  of  a  kistee- 

bundee  incorporated  into  a  decree 
without  a  previous  regular  suit    ...  542 

(23)  Where  an   appeal   is    inadvertently 

decreed  against  four  share-holdei*8 
instead  of  five,  the  Court  executing 
it  errs  in  recovering  the  entire 
amount  out  of  the  shares  of  the 
'our  ...  ...  ...  545 

See  Act  V 111  of  1859  (14) 

See  Act  X  of  1859  (1)  (4) 

See  Bona  Fidee  (2) 

Ste  Civil  Ameen  (1) 

See  Decree  (6)  (8)  (9) 

See  Execution  (3) 

See  Interest  (I) 

See  Joint- Decree  (1 )  (3) 

See  Jurisdiction  (43) 

See  Lien  (2) 

See  Limitation  (4)  (6) 
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Execution— (^  Continued.) 

See  Mesne  Profits  (I)  (2)  (7)  (8) 
See  Pre-emption  (7) 
See  Saie  (4)  (10) 

Ex-PABTE. 

An  order  setting  aside  an  —judg- 
ment is  final  where  defendant  shews 
sufficient  cause  for  not  appearing, 
and  applies  within  30  days  after  the 
attempt  to  execute  process.  An  ap- 
peal will  lie  if  the  order  is  made 
without  jurisdiction,  or  the  applica- 
tion is  admitted  after  the  prescribed 
,time  ...  175 

(•2)  It  is  not  just  to  restore  an  — '-  decree 
which  two  Courts  on  subsequent 
trial  on  the  merits,  find  should  not 
be  renewed  ;  and  the  Moonsiff's 
order  admitting  the  case  to  a  re- 
hearing is  not  open  to  appeal        ...  815 

(3)  It  may  be  competent  to  a  Small  Cause 

Court  Judge,  on  hearing  one  of 
the  defendants,  to  set  aside  an 
ex'parte  decree  as  to  all,  if  justice 
requires  it  ...  371 

(4)  In  dealing  wixh  a  suit ,  the  Court 

must  see  that  plaintiff's  case  is 
/?rim4/aoi>  proved;  the  mere  ab- 
sence of  the  defendant  not  justify- 
ing the  presumption,  that  plaintiff's 
case  is  true  ...  503 

(5)  Where  a  case  was  decided notwith- 

standing repeated  applications  for 
time  to  enable  defendant's  wit- 
nesses living  in  distant  and  differ- 
ent districts  to  be  present,  the 
High  Court  remanded  the  case  for 
re-trial  ,„     ih^ 

See  Procedure  (12) 


Fbrrt. 

A  suit  to  re-open  a included  in 

an  estate  obtained  from  the  Gov- 
ernment, was  held  not  to  be  main- 
tainable, the  ghat  where  plaintiff 
desired  it  to  be  rc-opened  being 
within   two  miles  of  where  a  public 

—  was  established  ...   132 

FlNDIirQ. 

See  Possession  (5) 

FORECLOSUBB. 

Omission  to  give  notice  to  the  mort- 
gagor or  his  representative,  is 
sufficient  to  vitiate  the  whole  of 
the  — ^  proceedings  ...  263 

Foreign  Judgments. 

The  rule  laid  down  in  a  case   where 

are  sought  to  be   executed    in 

our  Courts  ...  500 

Foreign  Terbitory. 

See  Notice  (1) 


Fraud. 


Page. 


In  a  suit  by  a  son  of  one  of  two 
members  of  a  family  who  sold 
property,  to  pay  off  a  debt  jointly 
contracted,  for  his  own  or  his  own 
and  his  father's  share,  if  it  is  alleged 
that  the  father  is  connected  with 
the  instituti(m  of  the  suit  with  a 
view   to   defraud   creditor,  an   im- 

Cortant  issue  is  raised  which  should 
e  tried  and  decided  ...  436 

See  Act  VIll  (  B.  C.)  o/ 1865(1) 
See  Bona  Fides  (3) 
See  Decree  (5) 
See  Locus  Penitentia  (1) 
See  Onus  Probandi  (13) 
See  Plea  (3) 

G 

Ghatwal. 

A  —  cannot  grant  a  lease  in  perpe- 
tuity ...     38 
Grounds  of  Appeal. 

Where  one  of  the  —  in  the  written 
memorandum  is  not  alluded  to  in 
the  hearing,  the  Court  is  not  at 
fault  if  no  decision  is  passed  upon 
it.  If  the  Court  fails  to  decide  such 
point  after  attention  is  called  to  it, 
a  review  of  judgment  should  be 
asked  for  ,.,  295 

Guabdian. 

A  widow  defending  a  suit  as  —  of 
her  minor  son  cannot  be  made  lia- 
ble in  her  own  person  as  well  as  re- 
presenting her  husband's  heirs      ...   1  92 

H 
Hbabing. 

See  Act  VIII  of  \  859  (3) 
Heib. 

See  Certificate  (1) 

See  Hindoo  Law  (5) 

See  Inheritance  (3) 
High  Coubt. 

(1)  Where  the  decision  of  a  Lower  Court 

follows  a  view  of  the  law  taken  by 
the  — — ,  and  that  view  is  set  asids 
by  a  ruling  of  Her  Majesty  in 
Council,  the  judgment -creditor  has 
a  right  to  a  re-trial  ...    l  43 

(2)  The  — —  cannot  interfere  under  Sec- 

tion 15  of  the  Charter  Act  where 
the  lower  Court  has  not  acted 
without  jurisdiction,  or  where  there 
is  a  remedy  by  a  regular  suit        ...   1  70 

(3)  The 's  interference  under  Section 

5  of  the  Charter  Act  is  warranted 
where  a  Collector  refuses  to  notice 
an  intervenor's  claim,  an^  therefore 
is  held  to  have  refused  to  try  the 
case  ...   418 

See  Appeal  (5) 

See  Special  Appeal  (6) 
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Hi?iDOo  Law. 

(1)  Under  the  Mitakshara  a  nephew  suc- 

ceeds, not  as  th3  heir  of  nis  father, 
but  as  direct  heir  of  his  uncle       •••     70 

(2)  A  Hindoo  becomingr  a  byraojee   does 

not  divest  himself  of  all  title  in  his 
family  estate  which  on  his  death 
devolves  on  his  heirs,  and  not  on 
his  mistress  though  she  performed 
his  funeral  rites  ...   197 

(3)  A  shebait  may  alienate  a  reasonable 

portion  of  the  property,  where  the 
necessities  of  the  management  re- 
quire it  ...  228 

(4)  If  a  sister's  son  is  alive  at  the  death  of 

his  uncle's  last  preceding  female 
heir  who  succeeded  to  the  property, 
he  takes  the  succession  . . .  433 

(o)  Amoncjst  sapindas,  the  nearest  sapinda 

excludes  those  more  remote         ...  482 
(6)  A  childless  Hindoo  is  bound  to  adopt 
a  son,  if  at  all  anxious  for  his  own 
salvation :  and  what  is  required  to 
be  done  is  not  optional  but  impera- 
tive '       ...  548 
See  Adoption  fi) 
See  Hindoo  Widow  (4) 
See  Joint  Hindoo  Family  (6) 
See  Possession  (7) 

HiJiDoo  Widow. 

(1)  Where  a    husband    leaves  property, 

moveable  and  immoveable,  to  be 
enjoyed  by  his for  her  life- 
time, and  afler  her  death  to 
become  the  absolute  property  of 
his  adopted  son,  she  may  invest 
money  in  the  purchase  of  immove- 
able property  for  the  maintenance 
of  her  daughter  and  grand-daughter    63 

(2)  A enjoying  the  immoveable  pro- 

perty of  her  deceased  husband 
cannot  alienate  the  immoveable  pro- 
perty or  any  property  she  has  pur- 
chased out  of  the  profits  of  such 
estate  ...     ih. 

(3)  A ^'s  maintenance  is  a  charge  upon 

the  family  estate  in  whosesoever 
hands  the  estate  may  fall  •••  263 

(4)  DiMler  the a  grandson  is  not  en- 

titled to  maintenance  ...  4^8 

See  Arrears  of  Rent  (2) 
See  Inheritance  (3) 
See  Sale  (9) 

Uoo:«DEE. 

(1)  The   non-acceptance    of   a  duplicate 

where  the  original  has  already 

been  accepted,  does  not  give  plain- 
tiff any  cause  of  action,  and  consi- 
deration has  not  failed  ...  501 

(2)  Where  a  duplicate  —  provides  that 

it  shall  not  be  accepted  if  the 
ori«rinal  has  been  accepted,  no  cus- 
tom can  override  the  terms  of  the 
contract,  or  be  sustained  in  a  Court 
of  Justice  *  ...     ih. 


Page. 


Ijabadab. 

See  Zemindar  (1) 

Ijmaleb. 

The   word expresses     joint-tenancy 

even  where  commensality  is  not 
implied  ...     93 

Incumbrance. 

(1)  Where  a  tenure  whose  lease  does  not 

reserve  a  right  of  sale  for  arrears  of 
rent  is  sold  for  arrears,    it   is  sold 

subject  to 8,  and  the  purchaser 

is  bound  by  a  decree  of  foreclosure 
passed  against  the  former  holder  ...  -237 

(2)  If  a  tenure  is  sold  without  the  consent 

of  the  zemindar,  the  purchaser  can 
only  be  treated  as  holding  a  rent- 
free  tenure  subject  to  that  of  the 
original  tenant,  and  such  rent  free 
tenure  can  be  avoided  by  the  pur- 
chaser when  the  tenure  itself  is  sold 
under  Act  Vlll  (B.  C.)  of  1865    ...  360 

(3)  A  house  built  on  a   tenure  cannot  be 

considered  an within  the  mean- 
ing of  Section  16  Act  VUl  (B.  C.) 
of  1865  ...     *7;. 

See  Purchaser  (1) 

Inheritance. 
(1)  An  heir  does  not  lose  his  rights  as 
such  because  he  cannot  prove 
a  will  under  which  he  claimed  a 
larger  share  in  a  former  litigation 
in  which  no  question  of  inheritance 
was  raised  ...  251 

(2>  Where  the  impartibility  of  a  Raj  has 
its  origin  in  the  Raj  itself,  tlie  na- 
ture of  the  Raj  would  not  exclude 

from any   persons    of    either 

sex,  if  without  physical  or  intellec- 
tual infirmity  ...  375 
(3)  To  determine  who  is  the  heir  to  a  de- 
ceased Hindoo  who  left  a  widow  as 
his  heir,  it  must  be  seen  who  was 
the  nearest  sapinda  alive  at  the 
time  of  the  death  of  the  widow  ...  442 
See  Custom  (2) 

Insolvency. 

The  provisions  of  the  Civil  Procedure 
Code  in  respect  of are  applica- 
ble to  decrees  of  Small  Cause  Courts 
in  the  Mofussil  ...  571 

See  Insolvent. 


Insolvent. 

The    vesting  of  an *s    property     in 

the  OflScial  Assignee  is  liable  to  be 
divested  by  a  sale  in  pursuance  of 
an  attachment  subsisting  at  the 
time  of  the  investing  order  ...  257 

See  Insolvency. 
See  Security  ( 1 ) 

Instalm  ewt-Bond. 

See  Decree  (6) 
See  Execution  (22) 
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Instalmbwtp. 

See  Decree  (9) 

Int'irbst. 

( I ) is    rightly    awarded    on    excess 

payment   und«T  a  decree   executed 
durincr  the  pendency  of  a  special 
appeal,  which  decree  was  modified        • 
and   the  amount    reduced    in  the 
special  appeal  ...     74 

(2)  When  there  is  no  express  understand- 
ing that  a  certain  exorbitant  rate  of 

8tip\i^ated   for  in  a  bond  is  to 

continue  after  the  time  fixed  for  re- 
payment, the  Court  need  not  nssume 
that  the  parties  are  bnund  to  that 
rate  by  contract  after  such  period...  284 

See  Bond(S) 

See  Costs  (2)  (6) 

See  Mesne  Profits  (9) 

Intrrmrdiatb  Tewuee. 

(1)  Intermediate  holders    setting    up    as 

mokurur^edars  are  not  debarred 
from  pleading  limitation  against 
their  landlord  ..,  232 

(2)  Where  a  notice  of  enhancement  in 

connection  with  an states  that 

the  talookdar  can  collect  so  much 
rent  from  the  ryots,  the  talookdar 
may  support  his  claim  to  protection 
on  the  ground  that  he  cannot  obtain 
the  rent  claimed  from  him  ..    S35 

See  Limitation  (11) 

See  Mortgagor  (1) 

See  Notice  (^) 

See  Transfer  (S) 

Interruption. 

See  User  (2) 

Intervention. 

The  fact  of  a  defendant  in  the  fir^t 
instance  allowing;  the  Jintervenor 
alone  to  appeal,  does  not  debar  liim, 
when  the  case  is  re-opened  by  re-  . 
mand,  from  appealing  in  his  own 
person  ...  572 

See  Procedure  (16) 

Invalid  Lakhrraj. 

See  Limiiaiion  (15) 

Irregularity. 

If  fraud  is  absent,  want  of  clearness  in 
specifying  the  arrears  and  costs  for 
which  a  sale  is  made,  in  the  mode 
of  publishing  the  notice,  is  not  an 
—  vitiating  the  sale  ,.  279 

See  Jurisdiction  (6) 

ISSUBS. 

(1 ) are  to  be  fixed  under  Section  138, 

Cede  of  Civil  Procedure.  Where 
defendant    does    not    appear,    the 

Court  is  not  bound  to  fix  any , 

but  should  proceed  tinder  Section 

1 1 1  to  hear  the  ca«se  ex-parte        ...  1 45 

(2)  Where  a  Court  shortly  before  decision 
records  a  proceeding  declaring  its 


U3JJE8^(Continued.)  ^ 

intention  to  frame  'additional  — — 
and  reserves  the  actual  framing  for 
the  time  of  giving  judnrment,  its 
procedure  is  not  warranted  bv  Sec- 
tion 141  of  the  Civil  Procedure 
^ode  ,,^   151 

(3)  Matters  in  dispute  should  be  ascertain-     . 
ed  from  the  hearing  of  the  suit  as 
well  as  from  the  plaint  and  answer ; 
and    it  is    not  necessary  that  a  de- 
cision come  to  upon fixed   in 

the  lower  Court  should  be  set 
aside  on  account  of  indistinctness 
in  the  form  of  the  plaint  ...  286 

See  Fraud  (}) 
See  Parties  (2) 


ToiNDRR  OP  Causes. 

Where  a  number  of  cases  are  institu- 
ted agaia«^t  the  same  defendant  re- 
lating to  the  same  matter,  and  plain- 
tiff applies  to  have  them  all  tried 
separately  on  its  merits  ...   no 

See  Right  of  Suit  (3) 

Joint-dbcrbb 

(1)  One  of  several  holders  of  the  same  de- 

cree wishing  to  take  out  execution, 
should  apply  under  Section  207 
Act  Vin.  1859  to  execute  the  whole 
decree :  the  Court  may  admit  the 
application,  passing  orders  to  pro- 
tect the  interests  of  the  other  de- 
cree-holders ...  1J9 

(2)  In  a  suit  against  heirs  inheritinjj  equal- 

ly, a may  be  passed  without  de- 
termining the  liability  of  each      ...   192 

(3)  Where  a for  contribution   passed 

against  a  Hindoo  widow  and  the  re- 
versioner, is  executed  against  the 
latter  as  sole  surviving  judgment- 
debtor,  by  the  sale  of  his  rights  and 
interests  in  the  property,  the  joint 
prof)erty  is  held  to  have  passed, 
though  the  sale-certificate  omits  the 
word  "  property'*  ...  329 

See  Specific  Liability  (1) 


Joint  Hindoo  Family. 

(1)  Where  a  partition  is  made  to  determine 

the  share  of  one  member,  and  the 
other  members  continue  to  live  and 
mess  together,  these  others  must  be 
presumed  to  have  re-united  ...  200 

(2)  The  fact  of  plaintiffs  and  judgment- 

debtor  being  members  of  a does 

not  create  the  presumption  that 
certain  property  sold  in  execution  is 
joint  ;  and  plaintiffs  having  once 
alleged  separation  the  onus  is  on 
them  to  prove  that  it  was  held 
jointly  ...  238 
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(8)  Where  part  of  the  family  property  is 
joint  and  the  members  live  in  com- 
mensality,  there  is  warrantable  pre- 
sumption that  the  family  is  joint  . .    304 

(4)  The  wives  and  mothers  of  a are  aa 

much  members  of  the  family  as 
their  husbands  and  sons  ;  and  where 
property  is  purchased  in  the  name 
of  a  female  member  during  the  life 
of  her  minor  son,  the  presumption 
of  joint  acquisition  is  not  rebutted 
by  the  fact  of  her  nnme  being  en- 
tered in  the  Collector's  books       ...  357 

(5)  The  special  rule  of  Hindoo  Law  un- 

der which  a  re-united  parcener  takes 
the  heritage  to  the  exclusion  of  a 
separate  claimant  of  an  equal  de- 
gree, applies  only  where  the  co- 
parceners re- united  through  afiec- 
tion  and  live  in  the  same  house  with 
entire  community  of  interest        ...  442 

(6)  The   presumption    of    Hindoo    Law 

agidost  the  claim  of  a  member  of 
a  fiunily  to  the  exclusive  right  to  a 
house  which  he  has  built  arises  only 
in  the  case  of  a  -^—  «  446 

(7)  The  manager  of  certain  joint  property 

cannot  found  any  right  to  sell  a 

part  of  it  on  the 

plaintifi*8  consent, 

presnmptioii  may 

chasers  "  ...  467 

See  Certificate  (2) 
See  Partition  (3) 

JnoMEirr. 

See  Decree  (8) 

JcX»]fKirr-DBBTOR. 

(1)  The  silence  of  a on  a  previous  oc- 

casion is  no  bar  to  his  being  heard 
when  he  objects  alleging  material 
irr^ularit^,  provided  the  allegation 
is  nuule  witbm  the  30  days  allowed 
by  law  ...     95 

(2)  There  is  no  law  authorizing  the  High 

Court  to  interfere  for  the  relief  of 
a  necessitous  - — whose  salary  has 
been  attached  in  execution  of  a  de- 
cree of  a  Small  Cause  Court         ...  534 
See  Liability  (2) 

JumXEDICTIOV. 

(1)  In  respect  of  an  appeal  to  the  Collec- 

tor as  a  condition  precedent  to  a 
suit  in  the  Civil  Court  under  Sec- 
tion 13  Act  VIII  (B.  C.)   of  1865     17 

(2)  In  a   suit  on    the  ground   of  illegal 

ejectment  where  defendant  is  uie 
ijardar  entitled  to  the  rents  ...     18 

(>)  Of  •  Civil  Court  to  try  the  genuine- 
ness of  a  kubodleut  found  by  the 
Revenue  Court  to  be  a  genuine 
document  ...     32 

(4)  Of  a  Judge  in  respect  to  ordering  the 
triml  by  a  Subordinate  Judge  of 
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proceedings  in  execution  of  a  de- 
cree, which  are  part  of  the  original 
civil  suit  tried  by  himself  •••     48 

(5)  In  a  suit  to  recover  money  alleged  to 

have  been  paid  in  excess  of  plain - 
tifTs  share  of  rent  on  account  of 
his  co-tenant  ...     52 

(6)  Where  in  an    execution -sale   under 

Act  X,  there  has  been  irregularity 
brought  about  by  the  contrivance 
of  the  decree -holder  •••     58 

(7)  Where  a  Judge  finds  that  an  applica- 

tion for  execution  is  within  time  and 
there  is  no  appeal  from  his   finding    67 

(8)  As  respects  the  re-arrest  of  a  judg- 

ment-debtor without  any  petition 
or  motion  of  the  decree-holder    •••     68 

(9)  Of  Civil  Courts  in  respect    to  the 

vested  rights  of  parties  ...     80 

(10)  Where  detendant  having  been  plain- 

tifiTs  servant  in  charge  of  his  shop, 
on  the  understanding  that  he  was 
to  have  a  small  share  of  the  profits 
in  lieu  of  fixed  wages,  is  sued  for 
recovery  of  the  balance  afler  deduc- 
tion of  such  remuneration  ...     89 

(11)  Of  the  High  Court  under  Section  15 

of  the  Charter  Act  where  mere    - 
errors  of  law  are  committed  by  a 
Lower  Appellate  Court  in  cases  in 
which  the  High  Court  has  no  ap- 
pellate    ...     90 

(12)  Of  a  Zillah  Judge  in  respect  of  the 

release  of  money  tsken  as  security 
by  an  order  of  the  High  Court  from 
Ihe  holder  of  a  certificate  under 
ActXXVnofl860  ...  108 

(13)  Where  it  is  sought  to  be  shown  that 

no  separation  of  shares  ought  to  be 
granted  by  a  Collector  when  the 
lands  are  neld  ijmalee  by  all  the 
sharers,  and  there  has  never  been 
any  apportionment  •••  112 

(14)  Of  a  Civil  Court  to  set  aside   the 

proceeding  of  a  Collector  in  execu- 
tion of  a  decree  of  his  own  Court...  119 

(15)  In  an  appeal  in  a  suit  under  Clause  4 

Section  23  Act  X  of  1859,  where 
plaintiff  sues  for  ejectment  Under 
Clause  5  of  the  same  Section        ...  155 

(16)  Of  a  Court  of  Small  Causes   in  res- 

pect of  incidental  questions  of  title  166 

(17)  In  a  suit  for  possession   with  mesne 

profits  on  the  allegation  that  defend- 
ant notwithstanding  the  determi- 
nation of  his  tenancy,  holds  on  as  a 
trespasser  ...  171 

(18)  In  respect  of -the  decision  of  arbitrisi- 

tors  in  a  matter  not  in  difference 
between  the  parties,  nor  referred  to 
them  ...  172 

(19)  Where  a  rival  decree-holder  shows 

that  an  attachment  should  not  have 
issued,  as  the  decree  under  which 
it  issued  is  barred  by  lapse  of  time  219 
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(20)  Of  a  Moonsiffin  a  rent-suit  instituted 

in  his  Court  before  Act  VIII  (B.C.) 
of  1869,  and  decided  by   him  after 

the of  the  Revenue    Courts 

ceased  to  exist  ,..  242 

(21)  In  a  suit  the  real  object  of  which  is  to 

obtain  a  division  of  the  lands  of  an 
estate  paying  revenue  to  Govern- 
ment ...    t&. 

(22)  In  respect  of  the  assessment  or  ascer- 

tainment of  rents  of  land  which  has 
hitherto  paid  none,  by  a  Collector 
proceeding  to  measure  it  under 
Section  10  Act  VI  (B.  C.)  of  1862  243 

(23)  In  a  suit  to  have  certain  lands  de- 

clared liable  for  the  satbfaction  of 
an  instalment-bond  ...  277 

(24)  Of  a  Small  Cause  Court,  in  a  suit  on 

a  mortgage  bond,  in  r^;ard  to  a 
decree  on  default  of  payment,  for 
the  sale  of  the  immoveable  property 
pledged  ;  and  of  the  Civil  Court,  in 
regard  to  allowing  the  sale  in 
execution  ...  311 

(25)  Where  an  application  under  Section 

230,  Code  of  Civil  Procedure,  has 
been  registered  as  a  suit  ...  327 

(26)  In  a  suit  by  a  zemindar  under  Sec- 

tion 24  Act  X  of  1859,  where  the 
terms  of  the  kubooleut  given  by 
defendant  when  appoint^  superin- 
tendent, require  time  to  make  the 
zemindar*s  principal  cutcherry  his 
place  of  business  ...  343 

(27)  Where  property  is  seized  and  retain- 

ed by  a  Collector  in  his  capacity  of 
Receiver  ...  347 

(28)  Ofa  Recorder  in  pronouncing  against 

the  validity  of  a  will,  where  errors 
of  procedure  have  been  committed 
in  the  trial  ...  351 

(29)  In  respect  to  prosecution  where  an 

offence  is  committed  against  a 
Court  of  first  instance  ...  352 

(30)  Under  Section  3  Act  XL  of  1858,  of 

a  Small  Cause  Court  constituted 
under  Act  XI  of  1865  ...  369 

(31)  In  a  suit  for  the  recovery  of  a  sum 

below  Rs.  500  alleged  to  be  impro- 
perly taken  away  from  the  Collec- 
tor, who  held  it  in  deposit  on  ac- 
count of  certain  lands  taken  for 
public  purposes  ...  397 

(32)  In    suit  to   recover  a  sum  below 

Ks.  500,  at  a  station  where  there  is 
a  Small  Cause  Court  ...     ib. 

(33)  In  a  suit  for  a  sum  below  Rs.  500 

where  some  of  the  defendants  are 
living  within  the  ^- —  of  a  Small 
Cause  Court  .,,     (b, 

(34)  An  incidental  finding  by  a  Revenue 

Court  as  to  the  genuineness  of  a 
pottab,  is  no  bar  to  the  — —  ofa 
Civil  Court  to  try  the  Question  on  a 
distinct  issue  in  a  regular  suit      •••  415 
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(35)  In  a  suit  by  a  rvot  for  the  recovery 
of  the  value  of  his  property  illegally 
distrained  as  the  property  of  another 
«70t  ...  451 

(3C)  In  a  suit  by  a  zemindar  against  a 
putneedar  or  ijaradar  for  rent,  when 
there  are  houses  on  the  land  de- 
mised ...  463 

(37)  Under  the  Butwarrah  law  in  respect 

of  disputed  questions  of  right  and 
title  in  shares  ;  and  in  respect 
of  suits  for  declaration  of  plaintifi*s 
right  to  a  lar|^r  share  tnan  that 
recorded  in  his  name  afler  a  but- 
warrah in  the  paper  of  partition  ...  471 

(38)  In  respect  of  the  division  of  land  and 

jumma  ...    tb. 

(39)  In  a  suit  to  recover  from  a  co-con- 

tractor money  which  he  had  receiv- 
ed on  the  completion  of  the  con- 
tract, and  which  had  been  held 
back  to  meet  the  contingency  of 
expenses  in  case  of  failure  ...  513 

(40)  In  a  suit  by  a  lessor  for  arrears  of 

rent  where  the  principal  matter  de- 
mised under  ihe  lease  is  land,  and 
indigo  factories  are  merely  the 
adjuncts  ...  520 

(41)  Ofa  Civil  Court  where  a  mana|rer  is 

appointed  imder  Act  XL  of  1858  529 

(42)  In  respect  to  a  suit  against  priests  for 

a  certain  share  of  their  esrnings  ...  531 

(43)  A  District  Judge  (cannot  transfer  a 

case  of  execution  of  decree  passed 
by  his  own  Court,  to  the  file  of  the 
Subordinate  Judge  for  disposal    ...  574 

See  Abetment  (I) 

See  Act  Vinof\S59(5) 

See  Act  XX  of  ISee  (2) 

See  Appeal  {I )(S)(U) 

See  Arbitration  Award  (2) 

See  Butwarrah  (4) 

See  Charter  Act  {I) 

See  Collector  (1) 

See  Ex'parte  (I)  (3) 

See  Foreign  Judgments  (1) 

See  Lien  (1) 

See  Moveable  Property  (1) 

See  Procedure  (9)  (12) 

See  Res  Adjudicata  (5) 


Khas  Possession. 

See  Transfer  (2) 

KUBOOLBTTT. 

Where  a  suit  for  a  —  at  an  enhanc- 
ed rent  is  decreed  without  any  term 

being  fixed  by  the  Court,   the . 

executed  is  inoperative  beyond  the 
year  of  demand  ...  42 

See  Registration  (1) 


Digitized  by 


Google 


INDEX  (CIVIL  BULINGS). 


UX 


Pc^e. 


Ladiu  of  Position. 

Where  a  Mahomedan  lady  residing 
within  a  town  where  the  Court 
holds  its  sitting,  is  willing  to  admit 
the  Court  to  an  interview  at  her 
own  residence,  the  Judge  should 
not  insist  on  her  personal  appear- 
ance in  Court  ...  129 


(1)  a  decree  declaring  the  zemindar*s  risht 

to  assess  rent  on  lands  held  under 
—grants  made  since  Jst  December 
1790,  establishes,  as  between  him 
and  the  person  in  possession,  the 
relation  of  landlord  and  tenant     ... 

(2)  Unless  the  holder  of   a    resamption 

decree  takes  steps  under  Regulation 
XIX  of  1793  to  have  the  revenue 
fixed,  and  the  defendant  consents 
to  pay  the  revenue  required  of  him, 
he  nas  no  locus  standi  ••• 
(3)Ib  determining  the  mode  of  assessing 
resumed land,  it  must  be  ascer- 
tained whether  the  existence  of  the 
—  prior  to  1790  has  been  decided 
by  the  decree  for  resumption.  Every 
case  instituted  under  Section  30 
R^ulation  IE  of  1819  cannot  be 
presumed  to  deal  with  an  estate  held 
prior  to  1790 


474 


483 


ib. 


LaxiBAJPABS. 

(1)  VThose  lands  have  been  resumed  have 

a  right  to  bring  a  civil  suit  to  re- 
vise, annul,  or  alter  a  settlement 
made  by  the  Collector,  against  all 
who  have  claims  ...  537 

(2)  A  resumpdon  decree  does  not   destroy 

the  proprietary  right  of  the  — . 
By  obtaining  a  permanent  settle- 
ment, they  acquire  no  new  right,  a 
cause  of  action  accruing  to  them  if 
ousted  before  settlement  •••  552 

Uhdlobo. 

St€  Tenant  (1) 

LusB. 

See  OhatuHil  (1) 

liKmilACT. 

See  Mahomedan  Law  (2) 

(1 )  In  a  suit  by  the  —  of  a  mouzah  to  re- 

cover land  from  a of  an  adjoin- 
ing mouzah,  both  making  title  under 
one  zemindar,  and  where  a  survey 
took  place  when  both  mouzahs  were 
in  bis  possession  and  neither  of  the 
leaaea  was  in  existence,  Hsld  that 
the  suit  involved  simply  a  question 
of  bonndary  ...     35 

(2)  Where  a  —  whose  lease  has  expired, 

retaios  possession  in  hope  of  a  new 
» without  increased  rent,  parties 
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entering  on  the  land  as  cultivators 
with  consent  of  the  landlord  need 
not  show  the  ex-lessee  their  au- 
thority •••  133 

See  Enhancement  (11) 

See  Intermediate  Tenure  (1) 

See  Lessor 

Lessor. 

A preventing  ryots  from  paying 

rent  to  the  lessee  when  he  comes 
into  possession,  is  liable  for  mesne 
profits  ...  196 

See  Intermediate  Tenure  (1) 

LSTTERS  OF  AdMINISTBATION. 

See  Representation  (1) 

Liability. 

(1)  When  a  creditor  takes  a  bond  from  a 

principal  debtor  without  the 
knowledge  or  consent  of  the  sure- 
ties, they  are  entitled  to  be  dis- 
charged from  all—  ••.  252 

(2)  The    representative     of  a    deceased 

judgment-debtor  coming  into  pos- 
session of  his  property,  is  liable  to 
account  for  it  inclusive  of  mesne 
profits,  whether  in  the  shape  of 
rents  or  of  interest  ...  285 

(3)  A  tenant's to  pay  his  jumma  to  the 

party  entitled,  cannot  be  split  up 
without  his  consent  ...  395 

(4)  In  the  absence  of  an  application  under 

Section  339,  Code  of  Civil  Proce- 
dure, or  of  any  thing  to  show 
whether  or  not  the  surety  bound 
himself  beyond  the  penal  sum  of 
the  bond,  that  sum  only  can  be  re- 
quired from  him  ...  538 

See  Breach  of  Contract  (2) 

See  Ejectment  (2) 

See  Ouardian  (1) 

See  Mortgage  (2) 

Lien. 

(1)  B  may  attach  and    sell  property  on 

which  A  has  obtained  a  declaration 

of  his ;  but  the  purchaser  will 

be  bound  by  that—  ...  246 

(2)  A  decree  declaring  a  decree-holder's 

^■^-  on  cert^n  property  but  not 
declaring  his  right  to  sell  it,  may  be 
executed  as  against  that  property 
specially,  but  the  usual  course  of 
attachment  and  sale,  or  of  attach- 
ment and  manogement,  must  take 
place  ...  337 

See  Execution  (19) 

Limitation. 

(1)  In  a  suit  against  a  widow  for  waste 

and  alienation  during  the  lives  of 
plaintifi's  mothers  who  are  then  the 
next  heirs  to  the  firoperty  ...       1 

(2)  In  a  suit  for  restoration   to  possession 

where  plaintifi  seeks  to  exclude  the 
question  of  title  ...    38 
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(3)  Where  defendant  admits  adverse  pos- 

session for  upwards  of  1 1  years,  and 
piatntifi*8  cause  of  action  having 
arisen  at  the  doge  of  a  contest 
with  Government  which  claimed  to 
resume  the  land,  defendant  alleges 
that  he  knew  nothing  of  the  con- 
test and  that  he  has  held  possession 
for  27  years  ...     43 

(4)  In  respect  to  the  execution  of  a  de- 

cree ...    51 

(5)  As  applied  to  the  time  during  which 

an  application  for  review  is  pending    61 

(6)  As  applied  to  an  application   for   ex- 

ecution where  the  decree -holder 
fails  to  find  any  of  the  judgment- 
debtor's  property  ...     67 

(7)  As  to  time  of  pending  of  a  suit  where 

plaintiff  relying  on  defendant's  re- 
presentation as  to  the  latter's  resi- 
aence,  brinp  a  suit  in  a  Court  which 
has  not  jurisdiction  ...     69 

(8)  In  respect  of  the  cause  of  action  in   a 

suit  by  a  member  of  the  family  for 
declaration  of  right  and  title  to  cer- 
tain villages  in  a  family  estate  in 
which  the  rule  of  primogeniture 
prevdls  to  meet  ancestral  debts,  and 
against  which  the  Political  Depart- 
ment in  Chota  Nagpore  has  taken 
out  attachment  ...  102 

(9)  How  to  be  computed  where  the  Court 

has  been  unable  to  decide  a  suit 
owing  to  defect  of  jurisdiction  or 
other  cause  ...  125 

(10)  As  affected  by  plaintiff's  failure  to 

prove  dispossession  on  the  date 
mentioned  in  the  plaint  ...  178 

(11)  Where  the  purchaser  of  land  claim- 

ing to  receive  rents  directly  from 
the  ryots,  sues  to  get  rid  of  an  al- 
leged mokurruree  intermediate  ten- 
ure of  1257;  and  it  also  appears 
that  plaintiff*  had  been  previously 
in  occupation  imder  a  ticca  lease 
extending  to  1263  ...  191 

(12)  As  applied  to  the  admission  of  Privy 

Council  Appeals  ...  255 

(13)As  pleaded  against  a  person  who  hav- 
ing had  possession  of  a  moiety  of 
certain  lands  delivered  under  Sec- 
tion 224,  Code  of  Civil  Procedure, 
obtains  an  Act  IV  award  whilst 
another  suit  for  the  remainder  is 
pending,  and  defendant's  pleader 
admits  in  Court  that  the  only  ques- 
tion remaining  to  be  decided  is  one 
of  costs  ...  307 

(14)  In  a  suit  under  Clause  13  Section  1 
Act  XIV  of  1859  to  enforce  a  right 
to  a  share  in  immoveable  property 
alleged  to  be  joint  family  property, 
where  plaintiff  claims  as  heir  to  her 
husband,  and  defendant  has  been  in 
adverse  possession  for  9  years     ..«  400 
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(15)  In  a  suit  by  a  dur-putneedar  for  the 

resumption  of  land  alleged  to  be 
held  as  lakheraj  under  an  invalid 
title  ...  436 

(16)  In  respect  to   an   application  to  the 

High  Court  under  Section  35  of 
Act  XXIII  of  1861  to  order  a 
subordinate  Court  to  receive  an  ap- 
peal which  ought  to  have  been  re- 
ceived within  15  days  of  the  original 
decision  ...  518 

(17)  As  applied  under  Section  32   Act  X 

of  1859  to  the  recovery  of  rent    ,^  523 
See  Intermediate  Tenure  (I) 
See  Right  of  Way  (3) 
See  Right  of  Worship  (1) 

Lis  Pendens. 

The  doctrine  of  —  is  not  applicable 
to  the  case  of  a  purchaser  at  a  sale 
in  execution  ...  308 

Locus  Penitbntiab. 

Where  the  fraudulent  intention  of  a 
conveyance  is  not  carried  out,  a  — — 
is  left  to  plaintiff*  who  is  entitled  to 
ask  to  be  quieted  in  possession  if  it 
has  been  prejudicially  affected  by  her 
husband  for  his  own  ends  by  a  ficti- 
tious decision  under  Act  X  ...  312 

Lunatic. 

See  Act  XXXV  of  1858  (1) 


Mahomed  AN  Law. 

(1)  The  consent  given  bv  heirs  to  a  testa* 

tor's  will  before  his  death,  is  no 
assent  at  all :  to  be  valid,  it  must 
be  given  after  the  testator^s 
death  ...  146 

(2)  Under the  acknowledgment  of  a 

father  renders  a  son  or  daughter 
legitimate  and  an  heir,  unless  it  is 
impossible  for  the  cluld  to  be  so  ; 
and  this  acknowledgment  need 
not  be  such  as  to  be  evidence  of 
marriage  ...  403 

(3)  Ad  agreement  between  a  Mahomed&n 

and  his  wife  at  the  time  of  marri- 
age that  if  he  entered  into  a  se- 
cond marriage  during  her  lifetime 
without  her  consent,  she  would  be 
entitled  to  divorce  herself  and  take 
a  second  husband,  is  in  consonance 

with ,,.  555 

See  Maintenance  (3) 

Mahomedan  Widow. 
(1)  In  a  suit  by  the  husband's  heir  to  reco- 
ver possession  of  property  held    bj 

a in  virtue  of  a  claim  for  dower, 

defendant  having  failed  to  prove 
forcible  dispossession,  the  inference 
is  that  the  defendant  got  into  pos- 
session on  the  ground  alleged    hj 
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Mahombban  Widow^C  Continued,) 

berself  with  ^e  consent  of  the 
other  heirs  ...     82 

(2)  A  ■  claiming  to  have  a  lien  on  ac- 
count of  her  unsatisfied  dower  must 
clearly  prove  the  existence  and 
amount  of  her  dower  ...  403 

Maihtbhancb. 

(1)  The  question  of   adequacy  of 

must  depend  on  the  circumstances 
of  each  case  4,.    73 

(2)  A  decree  for  to  be  paid  at  a 

certain  rate  per  month  stands  on 
the  same  footing  as  a  decree  order  - 
iug  payment  by  instalments  ;..  128 

(3)  Where  a  Mahomedan  wife  re-convejs 

to  her  husband  the  property  re- 
ceived from  him  in  ueu  of  dower, 
and  he  gives  a  written  agreement  co- 
venanting to  pay  her  a  certain  an- 
nuity, he  cannot  avoid  payment 
on  any  of  the  pleas  on  which  a 
Mahomedan  husband  may  avoid 
payment  of  ^—  ...  296 

See  jExecuHon  (10) 

See  Hindoo  Widow  (3) 

See  Res  Adjudicata  (5) 

Majoeitt. 

The  provision  as  to in  Section  26 

Act  XL  of  1858  applies,  though 
proceedings  may  not  have  been 
taken  in  the  Civil  Court  for  the 
care  of  the  person  and  property  of 
one  (not  a  European  Britbh  sub- 
ject) who  has  attained  the  age  of  18 
yeaw  ...  451 

Mabagbb. 

7be  *— -  of  a  minor's  estate  cannot 
resign  without  the  Court's  permis- 
sion, and  without  accounting  to 
lus  successor  for  all  monies  received 
and  disbursed  •••  398 

See  Execution  (13) 

See  Jurisdiction  (41) 

Mabfutwabbb. 

—  payments  confer  no  ryotee  title 
on  the  marfutwar  •..  197 

MbAsvbbment. 

(1)  A under  Act  VI  (B.C.)  of  1862  not 

objected  to  by  the  ryots  while  in 
progress,  cannot  be  set  aside  in  ap- 
peal on  objections  made  subse- 
quently ^       ...    23 

(2)  — .-  papers   are  inadmissible   in   law 

where  there  is  no  proof  of  the 
drcumstances  under  which  they 
were  prepared  ...  218 

(3)  An  applicant  under  Section  10  Act  YI 

(B.  C.)  of  1862  must  first  prove 
what  steps  he  has  taken  to  obtain 


Poge. 

MBA8UBBMBNT*(^C0lt^U6d.^ 

the  knowledge  of  the  tenures  in  his 
estate  and  that  he  cannot  measure 
because  he  cannot  ascertain  them. 
If  his  averments  are  objected  to 
and  the  Collector  proceeds  without 
enquiry,  the  proceedings  are  with- 
out jurbdiction  ...  522 
Mbsnb  Pbofits. 

(1)  Where  a  suit  for  —  is  included  in 

one  for  possession,  plaintiff  must 
value  his  claim  at  its  real  amount, 
and  cannot  depart  firom  the  claim 
made  by  his  plaint  ...     51 

(2)  beinjg  decreed,  the  mode  of  as- 
certaining them  is  rightly   reserved 

for  the  proceedings  in  execution  ...  133 

(3)  In  a  decree  for  possession  with  — , 

decree-holder  may  ask  the  Court 
.  under  Section  197,  Civil  Procedure 
Code,  to  enquire  into  the   amount 
of  — —  in  execution  ...  203 

(4)  In  decreeing  — — ,  tne  Court  cannot 

disallow  costs  of  collection  ...     i^. 

(5)  Obstruction  to  possession  may  be  a 

ground   for  a  claim  for    damages, 

but  not  for  unless  there  has 

been  dispossession  ^,  221 

(6)  In  a  suit  for when  the  value  of 

the  produce  of  a  julkur  is  decreed 
to  be  ascertained  in  execution,  the 
Lower  Appellate  Court  is  right  in 
taking  the  nearest  approximate  va- 
lue indicated  by  the  evidence  and 
the  plaintifi*s  statement  ...  258 

(7)  A  judgment- debtor  must  make  good 

his  claim  to  a  deduction  on  account 

of   when  called  upon   by   the 

Court  executing  the  decree:  other- 
wise he  loses  his  remedy  ,„  266 

(8)  When  a  decree  awards   up  to 

date  of  institution  of  suit,  the 
Court  executing  it  has  no  power  to 
give  more  ,„  292 

(9)  A  suit  to  recover  a  sum  as  part  of 

consideration-money  which  would 
have  been  recovered  from  the  pro- 
fits of  the  tenurea  agreed  to  be 
sold,  had  it  not  been  for  defend- 
ant's breach  of  contract,  and  a 
sum  paid  on  account  of  rent  due 
by  defendant  with  interest,  is  not  a 
suit  for but  for  interest        ...  408 

See  Ejectment  (2) 

See  Jurisdiction  (17; 

See  Lessor  (1) 

See  Procedure  02) 

MiNOB. 

(1)  Where  the  lender  of  money  under  a 
bond,  pledging  the  borrower's  own 
share  of  an  estate  and  the  shares 
of  — s,  sues  to  recover  from  the 
borrower  the  rent  paid  on  ac- 
count of  the  shares  of  the  — — s,  his 
suit  is  properly  framed  ...    37 
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(2)  The  plea  of  minority  can  be  used  to 
protect  a  — ,  but  not  to  injure  third 

parties ;  e.  g.^  a who  understands 

the  transaction  making  a  sale,  must 
refund  the  consideration  money 
before  he  can  get  back  the  property  268 

See  Adoption  (2) 

See  Civil  Court  (1) 

See  Jurisdiction  (30) 

HOKUBBUBBBE. 

(1)  Parties  holding  a  permanent  settle- 

ment   from    Government     cannot 

question  the    validity   of   a 

pottah  previously  granted  by  them- 
selves ...  394 

(2)  A  — -  tenure  granted  in   perpetuity 

cannot  be  resumed  by  the  grantor, 
even  if  the  grantee  dies  without 
heirs  ...  549 

KOKBT-DBGBEE. 

Where  a  mortgagee  electing  to  take  a 
simple  -^—  purchases  the  mortgaged 
land  sold  in  execution,  and  is  af-  ^ 
terwards  ejected  hj  a  party  claim- 
ing to  hold  on  a  prior  conveyance, 
he  cannot  bring  a  suit  to  have  the 
mortgaged  property  declared  liable  195 

See  Right  of  Suit  (1) 

See  ZuT'i'pethgeedar  (1) 

MOOKHTEAB* 

Before  a  Magistrate  can  suspend  a—— 
he  must  observe  the  requirements 
of  Section  16  Act  XX  of  1865 
and  furnish  the  —^  with  a  copy 
of  the  charge  against  him  and  give 
him  notice  fixing  a  day  on  which 
such  charge  will  be  considered     ...  171 

KOBTOAGB. 

(1 )  Where  in  consideration  of  a  loan,  a 

party  agrees  to  leave  his  property 
in  the  hands  of  the  lender  for  a 
term  of  years  till  the  loan  is  liqui- 
dated, the  transaction  is  not  a  lease 
but  a  usufructuary ...  331 

(2)  Where  tenants,  after  mortgaging  their 

land  unknown  to  the  landlord,  agree 
to  pay  an  increased  rent,  and  the 
property  is  sold  in  satisfaction  of 
the debt,  the  landlord  may  re- 
cover the  increased  rent  from  the 
tenants  or  the  party  succeeding  to 
their  right  and  interest  ...  448 

See  Declaratory  Suit  (3) 

See  Jurisdiction  (24) 

See  Money  decree  (1) 

See  Mortgagor  (1 ) 

See  Redemption  (1) 

See  Right  of  Suit  (1) 


MOBTQAOOB. 


Tage. 


Where  the 8  of  a  talook  on  suc- 
ceeding in  a  suit  for  redemption 
sue  for  a  declaration  of  rignt  to 
receive  rent  from  certain  under- 
tenants against  whom  defendant 
has  gained  a  decree  for  rent,  his 
case  being  that  within  the  ta- 
look is  a  jumma  purchased  by 
him  and  for  which  he  pays  rent 
to  the  mortgagee*s  putneedar,  Hbld 
that  the  real  question  is  whether 
the  jote  jumma  gives  defendant  a 
right  to  possession  as  against  ——8 
re-entenng  after  redemption       •••  517 

MOUBUSSEB  JOTB. 

See  Accretion  (2) 

Moveable  Pbopebtt. 

The  thatch  of  a  house  is ^  and  a  suit 

to  recover  its  price  if  not  exceed- 
ing Rs.  600  must  be  brought  in  a 
Small  Cause  Court  •••  499 

N 

Nephew. 

A  —  is  entitled  to  a  certificate  of 
administration  in  preference  to  a 
deceased  8on*s  daughter's  son      ...  328 

New  Tbial, 

(1)  A  party  obtaining  a on  parti- 

cular materials,  cannot  go  into  fresh 
evidence  when  the  rule  comes  on 
for  hesring;  though  the  0>urt 
may  make  further  inquiry  if  neces- 
sary ...  ...  161 

(2)  When  s    are     moved    for     on 

allegation  of  facts,  the  facts  should 
be  stated,  and  the  answer  support- 
ed, by  aflidavit  ...     ib, 

(3)  Where  a  judgment-debtor  in  a  Smi^ 

Cause  Court  gives  notice  under 
Section  21,  Act  XI  of  1865,  that 

she  will  file  her  grounds  for  a 

on  the  next  day  of  the  Court's  sit- 
ting, and  files  her  application  on  the 
day  following  the  next  day,the  Jud^^ 
is  right  in  proceeding  to  hear  the 
application    ...  ...  281 

Notice. 

(1)  How  —  should  be  served  where  a 

respondent  resides  out  of  British 
territory  ...     31 

(2)  A  of  enhancement  treating  a 

party  not  personally  a  cultivator 
but  holding  a  jumma  with  ryots 
under  him,  as  an  ordinary  ryot  with 
right  of  occupancy,  is  not  ill^al 
or  informal  ...     (^ 

(8)  The  objection  of  non-service  of ^ 

though    not  taken  in    the    Court 


Digitized  by 


Google 


INDEX  (civil  KULINGB). 


XXIU 


}!foTiCB-^  Continued,  J 


Page. 


below,  is  allowed  in  special  appeal 
when  the  suit  infringes  provisions 
of  law  for  the  substantial  protec- 
tion of  the  ryot,  for  whom  Act  X 
was  enacted 

(4)  A  zemindar's  on   an  occupier 

to  pay  rent  at  current  rates  for  cer- 
tain land  declared  by  decree  to  be 
invalid  lakheraj,  is  simply  a  requi- 
ution  to  come  to  terms 

(5)  Service  upon  a  respondent's  pleaders 

is  good  service  upon  himself,  so  far- 
as  '  of  the  appeal  is  concern- 
ed 

(6)  Where  a  —  of  enhancement  of  rent 

of  an  intermediate  tenure  states 
plaintifi's  right  to  enhance  accord- 
mg  to  the  special  custom  of  the 
district,  it  is  a  good ... 

(7)  A  decree  obtained  by  plaintiff's  ven- 

dor for  a  kubooleut  at  enhanced 
rates  of  rent,  creates  a  new  con- 
tract between  the  parties,  and 
where  the  vendor's  whole  title  is 
conveyed  to  the  plaintiff*  who  gives 

defendant    distinct  ,   plaintiff" 

b  entitled  to  succeed  in  his  suit  to 
set  aside  the  pottah.  Case  at  12 
W.  R.,  p.  299,  distinguished 

(8)  A  ryot  need  not>  give under  Sec- 

tion 19  Act  X  of  1859,  or  Section 
20  Act  VIII  (B.  C.)  of  1869,  to 
entitle  him  to  give  up  the  land  at 
the  termination  of  a  short  lease 
under  which  he  holds 

(9j  j^ that  is  sufficient  to  enable  a 

tenant  to  contest  the  landlord's 
demand  in  the  original  suit  aud  on 
regular  appeal,  cannot  be  objected 
to  as  insufficient  in  special  appeal  . . 

(10)  Where  a  person  holding  land  with- 

out paying  rent  is  served  with  a 
^—  either  to  quit  or  to  pay  a  rea- 
sonable rent,  his  remaining  must  be 
taken  to  signify  his  absent  to  become 
a  tenant  and  he  is  liable  to  pay  rent 

(11)  A   defendant  cannot    bring  money 

into  Court  secretly  on  an  ex -parte 
application  without to  plaint- 
iff either  before  orafler  payment.,. 

See  Caveat  Emptor  (1) 

See  Enhineement  (13) 

See  Foreclosure  (\) 

See  Intermediate  Tenure  (2) 

^c5flZc(3).6) 

See  Witness  (1) 


Objbctiohs. 


P^e. 


^—  under  Section  348,  Act  Vin. 
18^9  may  be  urged  at  any  time  in 
course  of  hearing  of  an  appeal 

See  CerHficate  (3) 


OmCIAL  AflSIQNBB.  • 

See  Insolvent  (1) 
Onus  Fbobanpi. 

71  (1)  Where  defendant  having  ousted  plain- 
tiff, admits  his  alleged  possession 
but  contends  that  it  has  been  only 
permissive  possession,  as  that  of  a 
tenant,  not  possession  as  owner  ••'.     97 

272  I  (2)  In  a  suit  to  remove  certain  outlets  in 
an  aqueduct,  on  the  allegation  that 
plaintiff  is  entitled  to  the  exclusive 
use  of  the  water  ...     8S 

290  (3)  In  a  suit  for  declaration  of  plaintiff^s 
reversionary  title  as  heir  to  hb 
uncle's  property  and  for  the  reversal 
of  a  deed  of  sale  from  that  uncle 
set  up  by  defendant  ...     96 

335  (4)  In  a  suit  to  set  aside  a  sale  in  exeou- 
tion  as  colorable,  false  and  collu- 
sive ...  ...  ...  ...  191 

(5)  In  a  suit  for  possession  and  damages 
on  the  ground  of  wrongful  occu- 
pancy ...  ...  ...  144 

(6)  Where  plaintiff*  claims  land  as  belong- 
ing to  his  putnee  and  defendant 
alleges  that  it  forms  part  of  the 
resumed  land  of  a  jote  for  which 

438  he  has  obtained  a  decree  in  a  re« 

sumption  suit;  and  the  question 
at  issue  is  whether  the  land  is  m&l 
as  beyond  the  limits  of  the  decree, 
or  lakheraj  as  included  in  the  chit- 
tahs  according  to  which  possession 

454  was  given  to  defendant  m  execu- 

tion... ...  ...  •••  18t 

(7)  Where  an  unsuccessful  claimant  under 
Section  246  Code  of  Civil  Proce- 
dure,  sues  for  conffrmation   of  al- 

520  leged  possession  and  adjudication 

of  title  ...  ...  ...  202 

(8)  In  a  suit  for  possession  where  plaintiff 
claims  under  a  pottah  the  execution 
of  which  b  not  denied  by  defendant, 
who  contends  that  the  lessor  had  no 

ib,  power  to  grant  it  ...  ...  208 

(9)  In  suits  for  confirmation  of  possessiA 
by  adjudication  of  title  ...  ...  286 

(10)  In  a  suit  to  recover  possession  of  land 
560  within  plaintiff's  estate  where   de- 
fendant sets  up  a  rent-free  title  ...  299 

(11)  Where  a  ryot  sues  for  a  pottah  at  the 
rate  fixed  by  the  amulnamah  given 
by  defendant   ...  ...  ...  420 

(12)  Where  a  landlord  claims  rent  from  a 
ryot  holding  under  a  short  lease, 
for  a  period  after  the  expiry  of  hb 
lease ...  ...  ...  ...  454 

(13)  Where  plaintiff*  starts  Aprimd  facie 
case  by  alleging  that  the  bye-mo^ 
kasa  set  up  by  judgment-debtor's 
wife  was  executed  in  fraud   of  cre- 

18  ditors,     and    showing  a   sufficient 

motive  for  the  fraud       ...  ...  507 
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CI 4)  Where  a  party  claims  to  erect  a  bund 
in  a  natural  flowing  river  so  as  en- 
tirely to  cut  off  the  water  from 
another  party  —  „.  .„  515 

See  Act  VIIIoflS59  (4) 

See  Declaratory  Suit  (2) 

See  Joint  Hindoo  Family  (2) 

See  Limitation  (3) 

OWNEBSHIP. 

•^—  in  soil  is  not  lost  because  the 
subject  of  it  becomes  submerged, 
the  owner  on  re-formation  taking 
whatever  falls  within  his  known 
boundaries.  Ordinarily,  there  is  no 
right  of  accretion  when  the  new 
formation  is  on  the  site  of  what  was 
formerly  held  by  an  individual  as 
his  private  property       ,„  ...  461 


Pabties. 

(1)  In  a  suit  to  recover  title-deeds,  — 

should  not  be  admitted  as  defend- 
ants on  the  mere  allegation  of  hav- 
ing lent  money  to  defendant  on 
security  of  the  property...  ...     12 

(2)  In  a  suit    against  two  persons,    the 

Court  may  raise  the  issue  whether 
one  of  them  is  solely  liable  ;  and 
one  only  being  found  liable,  to  pass 
a  separate  decree  ,„  ...     69 

(3)  The   Collector    is  not    a     necessary 

party  in  a  suit  to  set  aside  his  pro- 
ceedings under  Sections  11  and   12 
Act  XI  of  1859  ...  ...  112 

See  Reversioner  (1 ) 

Pabtition. 

(1)  Where  plaintiff*sae8  to  obtain  by  — 

half  of  an  ancestral  dwelling-house 
occupied  by  defendant  who  avers  j 
that  the  house  occupied  by  plain- 
tiff is  also  ancestral,  and  that  in  a 
— —  between  them  the  houses 
they  respectively  occupied  had  fall- 
en to  their  respective  shares,  Held 
f  that  the  Court  should  inquire  into 
the  plaintiff^s  title,  and  as  to  whe- 
ther  he  has  a  right  to  the of 

one  without  bringing  the  other  into 
hatchpot    ,      ...  ...  „.  m 

(2)  Where  a  zemindar  puts  up   a   tenure 

for  sale  in   separate  lots  and  takes 
rents  from  two  of  the   purchasers 
separately,   no "  written   consent  is 
necessary   to  his  being  bound  to 
recognize  the  — -         ...  ...  255 

(8)  The  fact  of  two  brothers  living  in  the 
game  house  is  not  conclusive  of 
their  being  a  joint  family.  Where 
co-parceners  do  not  throw  i;heir 
rents  and  profits   into  a  common 

fund,  there  is  a between  them, 

and  they  are  not  a  joint  family    ...  442 


Page, 
Pabtition— (  Continued,) 

See  Joint  Hindoo  Family  (5) 
See  Jurisdiction  (13) 

Pabtnebship. 

In  a  suit  for  dissolution  of ^  there 

should  be  no  absolute  decree  for 
a  specific  sxmi  of  outstanding  ba- 
lances; and  no  amount  should 
be  decreed  without  proof  oi  its 
having  been  realized  and  misappro* 
printed  ,.^  352 

See  Jurisdiction  (10) 

Paupbb-suit. 

(1)  Where  Government,  after  attachmg  a 

pauper  plaintiff^  s  decree  for  viaae 
of  stamps,  lets  the  decree  be  sold  in 
execution  of  another  decree  against 
the  pauper,  and  obtains  an  order 
securing  the  chance  of  a  surplus 
from  such  sale,  it  cannot,  when  there 
is  no  surplus,  say  that  the  decree 
was  sold  subject  to  its  claim  for 
stamps  ^^^  205 

(2)  The  amount  of  stamps  in  a  —  is  not 

a  lien  or  charge  upon  the  decree  in 
favour  of  Government,  but  is  re- 
coverable in  the  same  way  as  costs 
of  suit  ..,     ii^ 

Patbient. 

SeeNoHce{\\) 

See  Regulation  VIII  of  IS19  (I) 

See  Tenant  (1) 

Plaint. 

A  plaintiff  starting  such  a  case  as 
that  in  purchasing  certain  pro- 
perty, the  knowledge  of  an  existin* 
encumbrance  was  fraudulently 
withheld,  should  tender  himsell 
as  a  witness  and  pledge  his  oath  to 
the  truth  of  the  allegation  ...  333 

See  Issues  (3) 

Plea. 

(1)  In  a  suit  by  a  dur-putneedar  where 

defendant  abandons  in  the  firpt  Court 

the that  plaintiff  cannot  sue 

separately  from  his  co-sharer,  the 

cannot  be  entertained  in   the 

Lower  Appellate  Court  ...     20 

(2)  Where  an  alleged  adjustment  on  which 

a  suit  to  recover  money  is  brought 
has  no  existence,  the  suit  is  rightly 
dismissed         ...  ...  ^^^     24 

(8)  A  person    deliberately    executing  a 
deed  by  which  his  own  property  is 

bound  cannot  set  up  as  a «  that 

he  did  so  to  defraud  others  ...  273 

See  Ejectmera  (1) 

Plbadeb. 
(1;  Semble— A  pleader  who  having 
signed  the  memorandum  of  appeal, 
refuses  to  argue  a  case  on  the 
ground  of  being  unable  or  unpre- 
pared, may  be  dealt  with  by  the 
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Court  for  neglect  of  duty,  or  sued 
by  his  client  for  neglecting  his  in* 
terests  .    143 

(2)  A should  not  try  to  influence  a 

Court  by  reference  to  a  course 
adopted  by  another  Court  di*  to  the 
Tiew  which  the  Appellate  Conrt 
might  take  of  its  proceedings       •••  173 

See  Aet  II  of  nan  (1) 

See  Act  VIII  of  \S59  (7) 

Pliadihgs. 

Where  a  suit  under  Act  X  of  18^9 
haying  been  decreed  by  the  Collec- 
tor on  the  ground  of  an  ex-parte 
enquu-y  and  report,  plaintiff  in 
appeal  chooses  to  rely  on  the  Col- 
lector's opinion,  he  cannot,  after 
an  adverse  decision,  supplement 
his  case  by  other  evidence  ...  260 

FomMTOH. 

(1)  In  a  suit  for  land  claimed  by  both 

parties  to  have  been  re-claimed  from 
jungle  and  possessed  many  years, 
>  and  in  respect  of  which  pottahs  had 
been  obtained  fronl  Govemment,the 
lands  b^g  included  in  plaintiff's 

Sottah  does  not  entitle  hun  to  a 
ecree  ...    45 

(2)  -~  by  receipt  and  enjoyment  of  rent 

k  as  good  in  law  as  actual  occupa- 
tion, and  Section  230  Act  YIIL 
185d  is  not  restricted  to  personal 
^ooetipation  ...    70 

(3)  Advane for  more  than  12  years 

is  of  itself  sufficient  to  create  a  tide    80 

(4) given  to  one  of  two  joint  holders 

of  a  decree,  is  given  on  behalf  of 
both  ...  112 

(5)  Where  it    is  decreed  that  plaintiffs 

are  entitled  to  the  value  of  certain 
trees,  as  they  had  cut  them  down, 
until  the  Civil  Court's  final  decision 
with  regard  to  the  title  to  the  land, 
Hrld  that  this  is  not  a  finding  that 
the  snccessful  party  is  in  possession  276 

(6)  In  a  suit  for  — ^,  a  general  considera- 

tion of  the  question  of  boundaries 
should  not  oe  gone  into  till  the 
spots  of  land  claimed  are  accurately 
ascertained  ...  314 

(7)  Plaintiff*  suing  for as  his  uncle's 

heir,  where  the  uncle  left  daughters 
entitled  to  succeed,  is  not  entitled 
to  a  decree  even  if  defendant  is  in 
wrongful  possession  of  the  daugh- 
ter's shares  ...  324 

(8)  As  the  separate by  partition  is 

a  form  of  decree  at  the  option  of  a 
plaintiff*  suing  for  a  separation  of  a 
property  to  which  she  is  jointly 
entitled  with  defendant,  the  Court 
Imiist  grant  her  request  to  re-fram^ 
Pthe  detree  so  as  to  award ii^ 
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severalty  without  regard  to  any 
stamp  fee  ...  511 

-  See  AcrVinof\S59  (1) 

See  Limitation  (18) 

See  Mahomedan  Widow  (1) 

See  Onus  Prohandi  (1) 

PossBssoBT  Surr. 

See  Evidence  (14) 
See  Limitation  (2) 

POTTAH. 

(1)  A  •— -  granted  by  a  Court  of  Wards 

without  any  term  of  years,  must  be 
considered  as  not  extending  over 
ten  years,  after  which  on  the 
lessee's  refusal  to  make  a  fresh 
settlement,  the  Collector  may  settle 
with  other  parties  ...  ...  116 

(2)  The  issue  whether  a  pottah  is  ten- 

dered or  not,  if  not  raised  in  the 
first  Court,  cannot  be  raised  in  the 
Lower  Appellate  Court  ...  410 

(8)  The  fact  of  a  —  coming  from  cus- 
tody corroborated  by  the  exact 
identity  of  the  grantor's  signature 
with  his  admitted  signature  on 
other  documents,  is,  in  the  absence 
of  attesting  witnesses,  proof  of  its 
genuineness     ..^  . .  ...  493 

(4)  A  —  giving  land  for  building  pur- 
poses and  reciting  that  there 
should  be  no  abatement  of  rent  or 
increase  of  jumma,  grants  the  land 
at  the  rate  then  fix^  for  ever      •••    %h. 

See  Amulnamah  (1) 

See  Enhancement  (11) 

Pftl-BlffFnON. 

(1)  A  right  of  -^—  attaches  to  the  sale  of 

a  share  of  a  zemindaree  in  the  case 
of  a  CO*  sharer,  though  it  may  not 
on  the  ground  of  vicinage  ...  223 

(2)  The  right  of does  not  attach  to 

property  :  the  obligation  it  implies 
may  be  limited  to  the  residents  of  a 
district  or  to  a  family  or  class  of  per- 
sons, it  being  for  claimant  to  show 
that  it  attaches  to  defendant        ...    ib, 

(3)  Khuleet  applies  to  a  pre-emptor  both 

in  the  first  tnd  second  decrees    ...  225 

(4)  Public    thoroughfares  give  no  right 

of ...     ib. 

(5)  The  right  to  —  of  a  partner  in  the 

substance  applies  only  where  there 

is  a  partner  in  the  whole  property     ib. 

(6)  A  party  cannot  exercise  the  right  of 

after  relinquishing  it  at  the 

time  of  sale  and  purchase  ...  247 

(7)  Where  certain  brothers    execute  an 

ikramamah  providing  that  no  sepa- 
ration shall  take  place  without  the 
consent  of  all,  and  that  if  any  one 
wished  to  dispose  of  his  share  he 
shall  give  his  brothers  the  prefer- 
ence, Held  that  the  privilege  of 
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—  cannot  be  exercised  where 
the  sftle  of  the  share  of  one  is  an 
act  of  the  Court  ...  455 

Fbescbiption. 

—  is  founded  on  the  presumption  of 
a  grant  from  long  continued  unin- 
terrupted user  and  enjoyment  as  of 
right  ...  212 

See  Rights  (1) 

Pbesumption. 

Until  the  contrary  is  shewn,  the  — 
is  that  a  judgment  of  a  Lower 
Court  is  right :  the  benefit  of  any 
doubt  sljould  be  given  to  the  re- 
spondent, not  the  appellant  ...  228 

See  Joint  Hindoo  Family  (4)  (7) 

Fbiest. 

See  Jurisdiction  (42) 
See  Eight  of  Suit  (9) 

Pbivt  Council. 

See  Costs  (4) 

See  High  Court  0) 

Pbobatb. 

See  Court  Fees'  Act  (3) 
See  Stamp  (1) 
See  Will  (1) 

Fbogedube. 

(1)  In  a  suit  to  recover  possession  of  a 

share  of  an  estate  on  the  ground  of 
purchase  at  an  execution -sale,  which 
share  is  alleged  to  have  been 
sold  to  another  party  at  an  execu- 
tion-sale under  Act  XI.  1859,  and 
where  plaintiff's  purchase  is  found 
not  hon&fide^  the  right,  &c.,  of  the 
decree-holder  having  been  previ- 
ously purchased  benamee  by  judg- 
ment-debtor himself  ...     54 

(2)  Securitjr  taken  from  the  holder  of  a 

certificate  of  administration  should 
not  be  returned  till  the  time  allow- 
ed for  an  opposing  claimant  has 
expired  ...  108 

(3)  Where  an  application  is  made  at  a  late 

stage  to  enforce  the  provisions  of 
Section  159  Act  VIU.  1859,  with- 
out proffer  of  the  proof  required 
by  that  Section,  the  Lower  Appel- 
late Court  is  right  in  not  postpon* 
ing  the  case  ...  176 

(4^  Where  there  is  reason  for  thinking 
that  the  claim  of  a  party  complain* 
ing  under  Section  23l»,  Civil  Proce- 
dure Code,  of  having  been  dispos- 
sessed in  execution  of  a  decree  to 
which  he  was  not  a  party  is  bond 
Jide,  the  Court  should  treat  the 
case  as  a  regular  suit  between 
claimant  as  plaintiff*  and  decree- 
holder  and  judgment-debtor  as 
d^endants  ...  209 


Page. 
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(5)  The  Appellate  Court  cannot  decide  a 

case  ex-parte  without  considering 
the  evidence,  because  a  memoran- 
dum of  objections  under  Section 
354.Act  VtiL  1859  has  not  been 
filed  ...  235 

(6)  A  plaintiff  giving  no  evidence  in  sup- 

port of  bis  claim,  is  not  entitled  to  a 
decree  because  the  defendant  has 
given  none  ,-  253 

(7)  The  Court  should  apply  the  provisions 

of  Section  170,  Civil  Procetlurc 
Code,  where  a  defendant  contuma- 
ciously refuses  to  appear  in  answer 
to  a  summons  ...     ib. 

(8)  How  a  party   may  satisfy  the  High 

Court  that  a  point  which  the  Judge 
omitted  to  notice  was  actually 
taken  in  the  oral  pleadmgs  ...  296 

(9)  Where  the  Judge  of  an  Appellate  Court 

does  not  consider  the  evidence 
taken  by  the  Court  of  first  instance 
suflScicnt,  and  that  he  can  legally 
require  more  evidence  to  be  taken, 
he  ought  to  proceed  in  the  mnnner 
provided  for  in  Sections  354  to  357 
of  the  Code  of  Civil  Procedure,  but 
cannot  set  aside  the  first  Court's 
decree  or  remand  the  case  for 
re-trial  ...  314 

(10)  Where  there  is  no  evidence  on  the  re- 

cord on  a  question  at  issue  between 
the  parties,  the  Appellate  Court,  in 
remanding  the  case  under  Section 
354  Act  VIII  of  1859,  should  direct 
such  evidence  with  the  first  Court's 
finding  to  be  sent  up  for  decision  346 

(11)  A  Judge  should  not  make  for  defend- 

ant a  case  which  the  latter  does 
not  make  for  himself  ...  363 

(12)  Where  the  Lower  Appellate  Court 

admits  an  application  under  Section 
119  Act  VIII  of  1859  for  re-trial 
of  a  case  decided  ex'partey  it  does 
right  to  send  for  the  record  that 
the  case  as  a  suit  may  be  tried  by 
the  Appellate  Court  •••  431 

(13)  A  Judge  in  appeal  should  not  dismiss 

a  claim  in  toto  with  all  costs  be- 
cause it  is  exaggerated,  if  there  is 
ground  for  plain tiff^s  contention  ...  465 

(14)  In  construing  a  sale  certificate,  the 

Court  must  try  and  ascertain  what 
was  intended  to  be  sold :  a  mere  mis- 
description does  not  defeat  the  pur- 
chaser s  rights  ...    490 

(15)  Directly  an  intervener's  name  has 

been  struck  off*  on  the  ground  that 
he  has  no  interest  in  the  case,  all 
the  evidence  he  has  put  in  should  be 
removed  from  the  record  ...    579 

See  Act  VIII  of  \S59  {5) 
See  Appellate  Court  (1)  | 

See  Appeal  (7)  S 
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PiocsDUEB— (  Continued.) 
See  Documents  (2)  (3) 
See  Evidence  (2) 
See  Enhancement  (2) 
See  Ex'parte  (4)  (5) 
See  Grounds  of  Appeal  (1) 
See  Jurisdiction  (27)  (28) 
See  Onus  Prohandi  (6) 
See  Regulation  II of  IS\9  (1) 

PI0CIEDI5GS. 

(1)  A  decree-holder  objecting  on  the  score 

of  non-jurisdiction  after  the  result 

of  the he  hns  carried  on  has 

proved  unfavorable,  cannot  insti- 
tute — —  de  novo  unless  he  pays 
all  the  judgment-debtor's  costs    ... 

(2)  The  rule  approved  by  the  Privy  Coun- 

cil with  reference  to  the  term 
"some  proceeding'*  in  Section  20, 
ActXrV.  1859,  applies  to  the  act 
of  a  Nazir  in  conducting  a  sale  and 
remitting  the  proceeds  to  the  Col- 
lector, and  of  a  decree- holder  in 
drawing  out  a  portion  ol  those 
proceeds  '••• 

(3)  In such  as  the  deputation  for  a 

local  investigation,  ot  a  person  other 
than  tlie  appointed  officer,  it  is 
assumed  that  what  the  Lower 
Court  does  is  done  rightly 

See  Decree  (7) 

See  Execution  (17)  (20) 

Pbopbietaet  Rights. 

See  Lakherajdars  (2) 

PUBCHABB-MONET. 

In  a  suit  for  completion  of  a  contract 
and  delivery  of  property  where  the 
purchaser  had  refused  to  pay  up 
unless  vendor  paid  costs  of  regis- 
tration, and  the  latter  re-sold  the 
property,  plaintiff  is  bound,  if  he 
has  not  previously  tendered  the 
money,  to  pay  it  into  Court 

See  Contract  (l) 

PUBCHASER. 

(1)  A— -At  a  sale  for  arrears  of  reve- 
nue, with  a  paramount  title  under 
Section  37  Act  XI  of  1859,  ac- 
quires the  estate  free  from  any 
incumbrance  accruing  from  the 
laches  of  former  proprietors 
(2J  In  the  f*-)*once  of  contrary  proof,  a 
nt  a  ^alefor  arrears  of  reve- 
nue wiifi  a  v>*raraouni  title  mnder 
Section  37  Act  XI  of  185 9,  must  be 
assumed  to  be  the  owner  ••« 

See  Appeal  (3)  (9; 

See  Execution  (15) 

See  Right  of  Way  (5J 

PunsB. 

Where  a  dar   is  disturbed  by  a 

zemindar,  he  is  not  liable  for  the 
kiatfl  which  he  is  prevented  from 


48 


182 


291 


44 


552 


ib. 


180 
228 
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collecting.    A dar  sold  out 

is  not  liable  for  the  rent  of 
the  month  in  which  the  zemindar 
presents  the  petition 

(2)  The  grant  of  a tenure  by  a  shebait 

may  be  valid 

(3)  A lease  pledging  the  putneedar 

to  give  no  dur-putnee  or  mokur- 
ruree  lease  at  a  less  jummah  than 

that  of  the ,  does  not  confer 

the  power  described  in  Clause  1 
Section  11  Regulation  VIII  of 
1819  ..445 

(4)  A  portion  of  a tenure   cannot  be 

sold  under  Regulation  VIII  of 
1819;  and  an  auction -purchaser 
acquiring  any  of  the  putneedar's 
rignts,  is  bound  by  the  acts  of  the 
latter  as  regards  the  grant  of  leases  446 

See  Enhancement  (11) 

See  Right  of  Occupancy  (5) 

See  Right  of  Suit  (7)  (8) 

PUTMBEDAB. 

See  Regulation  VIII  of  1819  (1) 


Raj. 


R 


See  Custom  (1)  (2) 
See  Inheritance  (2) 
See  Succession  (2) 


150 


353 


Recobbs. 

. from  a  Government  office  must 

be  Svnt  for  by  the  Court  ;  papers 
from  a  Court  of  Wards  must  ^be 
f  btained  by  the  party  needing 
them,  by  means  of  a  summons  on 
the  proper  Officer 

Redemption. 

A  mortgagor's  right  of is  indefea- 
sible, and  cannot  be  interfered  with 
by  unauthorized  acts  of  the  mort- 
gagee 

Refusd. 

See  Interest  (\) 
See  Rent  (I) 

Registbation.  ,  , 

(1)  A  kubooleut  for  one  year  contaimng 

n  provision  extending  the  term,  is 
not  evidence  without ^    ...  170 

(2)  A  Z!  uiindar  must  look  only  io  his  re- 

r\  .red  tenant;  the  emiivalent  of 
'.^ —  being  presumed  where  he  re- 
ceives rents  ftom  his  tenant  in  re- 
cognition of  his  tenancy  ...  211 

(3)  The of  a  usufructuary  moitgage 

bond,  where  the  amount  a*'vaiiced 
is  less  than  Rs.  100,  is  optional 
under  Sections  13  and  16  Act  XVI 
of  1864  ...  331 

(4)  Where  a  bond  pledges  land  for  sums 

to  be  hereafler  advanced  not  ex- 
ceeding Rs.  100,  and  this  amount 
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is  exceeded  by  the  sums  actaallj 
advanced,  the  bond  should  be  re- 
gistered under  Section  17  Act  XX 
of  1866  ...  364 

(5)  It  is  not  necessary  for  a  Judge  to  take 

evidence  befoie  directing  — -     ...  487 

(6)  Mere ^  does  not  prevent  a  party 

from  suing  to  contest  the  fact  of 
the  execution  of  the  document  ...  ib. 
(7) of  an  istemraree  pottah  the  ex- 
ecution of  which  is  denied,  raises  a 
cloud  on  the  landlord's  title  and 
warrants  a  suit  for  its  removal  .„  ib, 
(8)  The  necessity  of must  be  deter- 
mined by  the  value  of  the  consi- 
deration stated  in  the  deed  ...  66H 

See  Act  XX  of  isee  il) 

See  Agreement  (I) 

See  Contract  {3) 

Begulation  VIII  OF  1793. 

The  "dependant  talookdars"  men- 
tioned in are  actual  proprie- 

*0"  ...  474 

BSGULATION  XIX  OP  1793. 

Section  10.  See  Ldkheraj  Grants  (1) 
Resumption  (1) 
Bbgulatior  XXVII  OP  1793. 

Section  6  has  no  application  to  bazars 
which  did  not  exist  in  1793  ,„    48 

BfiGULATio:^  V  OP  1 799. 

Property  taken  possession  of  by  the 
Magistrate  as  lawaris  should  be 
made  over  to  the  custody  of  the 
Civil  Court  in  the  manner  contem- 

'  plated  by  Section  7 ,  and  the    - 

Civil  Court  should  treat  the  pro- 
perty  as  practically  in  its  own  tem- 
porary care  ...  302 

Begulation  XIX  OF  1814. 
See  Jurisdiction  (37) 

Begulatioh  V  op  1817. 

Section  8.    See  Treasure  (1)  (2) 

Begulation  II  of  1819. 

Decrees  made    under prior  to 

25th  January  1865  for  the  resump. 
tion  of  grants  of  later  date  than 
) St  December  17V0,  are  not  void; 
error  in  procedure  not  per  se  ren- 
dering void  a  decree  which  the 
Court  was  competent  to  make      ...  440 

See  Lakheraj\3)  Resumption  (2)  (3) 

Begclatiom  yin  OP  1819. 

There  is  nothing  in  empowering 

a  putneedar  to  deposit  rent  in  the 
Judge's  Court  or  CoUectorate  be- 
fore the  day  of  sale,  or  giving  such 
payment  the  efiect  of  a  payment  to 
nis  zemindar  or  agent  „.  560 

Section  11  Clause  1.  See  Putnee  (3)  (4) 
Section    8  Clause  3.  See  Putnee  (1) 


Regulatioh  Vni  OP  lSl9^(Continued.) 
See  Application  (1) 
See  Notice  (11) 
See  Rent  (1) 

Bbgulatiov  VII  OP  1822. 

Section  15.    See  Lakherajdars. 
Begulation  XI  of  1825. 

Section  4.    See  Accretion  (1) 
Be-heabing. 

See  Act  VI II  of  IS59  id) 


Page. 


See  Ex'parte  (2) 


Bemand. 

A  case  remanded  by  a  District  Judge 
for  the  purpose  of  a  local  inquiry 
cannot  be  transferred  to  a  Subordi- 
nate Judge  for  disposal  ...  574 

See  Intervention  (1) 

See  Procedure  (9)  (10) 

Be  mabblagb. 

See  Mdhomedan  Law  (3) 

Be-MI88ION. 

(1)  A  zemindar  receiving  from  Go- 

vernment on  account  of  damage  to 
his  estate  by  a  cyclone,  is  not  bound 
to  allow  a  —  to  his  under-tenants 
unless  he  had  received  Uiem  on  that 
understanding  ...  167 

(2)  A  ryot  has  no  claim  in  law   to  — »-, 

which  rests  solely  on  the  landlord's 
discretion  ,„  270 

Bent. 

(1)  A  dur-putneedar    paying  money   as 

;  to  save  a  putnee  from  sale, 
is  entitled  to  a  refund  although  his 
name  is  not  registered  ...  125 

(2)  The  price  for  the  use  of  land  in  its 

improved  state  is  •—  which  can 
be  sued  for  in  the  Collector's 
Court,  whatever  the  nature  of  the 
improvement  may  be  ...  463 

See  ActXoflS59  (3) 

See  Arbitration  Award  (2) 

See  Building  (3) 

See  Jurisdiction  (36) 

See  Liability  (3) 

Bent  Suit. 

(1)  Unless  the  circumstances  of  one 

are  on  all  fours  with  those   of  ano- 
ther, the  Court's  judgment   in  one  . 
caHe  cannot  supply   reasons   for  its 
decision  in  the  other  ...      2 

(2)  A  suit  for  arrears  of  rent   of  land 

alleged  to  be  held  over  and  above 
the  quantity  covered  by  the  pottah, 
is  in  substance  a  suit  tor  rent  at  an 
enhanced  rate  and  requires  a  notice 
under  Section  U  Act  A.  1859      ...    71 
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(3)  A  zemindar  is  not  bound  to  recognize 

as  his  tenant  one  whose  name  is 
not  registered  in  his  books  ;  and  it 
is  sufficient  for  him  to  bring  his 
—  against  the  parties  from 
whom  he  has  hitherto  received 
rent  ...    99 

(4)  Where  rents  are  not  sued  for  within  3 

years  from  the  end  of  the  year  for 
which  they  are  due,  the  fact  that 
damages  were  awarded  against  the 
plaintiff  in  a  former  suit  for  not 
giving  receipts  for  that  year  will 
not  create  a  cause  of  action       ...  194 

(5)  A  is  not    maintainable   by  one 

or  more  of  several  co- sharers  un- 
less they  have  been  accustomed  to 
collect  their  rents  separately         ...  243 

(6)  Where  A   covenants  to  rent  from  B 

18  beegabs  of  land  at  one  rupee  a 
beegah,  stipulating  to  pay  at  that 
rate  for  any  excess  found,  he  is 
liable  to  pay  at  that  rate  for  ex- 
cess, and  the  tender  of  a  pottah 
by  B  is  not  necessary  ...  410 

(7)  k  suit  by  a  sharer  in  a  joint  undivi- 

ded estate  for  his  share  of  the  rent 
of  an  under-tenure,  falls  within  the 
provisions  of  Section  108  Act  X 
of  1859  ...  524 

(8)  Where    the   owner   of  an  undivided 

estate  lets  his  share  to  a  tenant, 
a  suit  for  the  rent  of  such  share, 
treated  as  a  separate  under-tenure, 
may  come  under  the  provisions  of 
Section  4  Act  VUl  (B.C.)  of 
1865  ...    ib. 

See  Cause  of  Action  (3) 

See  Jurisdiction  (20) 

RSPBEBBHTATIOV. 

Where  appellant  dies  after  the  appeal 
has  been  filed  and  vakeel  instructed, 
the  Administrator  General  is  allow- 
ed to  appear  although  regular  let- 
ters have  not  been  taken  out ;  but 
when  the  application  is  not  made 
within  a  reasonable  time,  the  appeal 
is  disfliissed  .••     58 

Rfis  Adjudicata. 

(1)  The  cause  of  action  cannot  be  said  to 

be  —  if  the  first  case  was  dis- 
posed of  on  appeal  on  a  purely  tech- 
nical point  ...  208 

(2)  A  defendant  cannot,  under  a  plea  of 

set-ofif,  set  up  a  claim  for  which  a 
suit  has  been  previously  brought  by 
him  and  been  dismissed  ...  252 

(3)  Where  N  and  O  are  heirs  according 

to  Hindoo  law  of  5,  whose  property 
however  is  taken  by  AI  undet  an 
alleged  will,  aud  &s  suit  for  a 
moiety  is  dismissed,  N  who  refused 
to  join  him  as  co-plaintiff  is   not 
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bound  by  tlie  finding  in  that  suit 

in  regard  to  the  validity  of  the  will  309 

(4)  A  suit  in  which  the  cause  of  action  is 

breach  of  contract,  should,  under 
Section  7,  Civil  Procedure  Code, 
include  plaintiff's  whole  claim.  A 
subsequent  suit  to  recover  sums 
due,  is  barred  ...  408 

(5)  A  decree  in  a  suit  for  a  kubooleut  at 

an  enhanced  rate,  is  no  bar  under 
Section  2  Act  VIII  of  1859  to  a 
suit  for  a  declaration  of  the  rights 
of  the  present  plaintifi  to  hold  the 
land  in  lieu  of  maintenance  on  pay- 
ment of  a  quit-rent,  which  cannot 
be  tried  by  a  Collector  ...  424 

Xfi)  Where  a  suit  for  removal  of  an  alleged 
nuisance  is  dismissed  because  plain- 
tifi  has  failed  to  prove  his  case, 
there  has  been  an  adjudication, 
and  another  suit  will  not  lie  on  the 
same  cause  of  action  ...  573 

See  Act  VIII  of  1659  (6) 

See  Estoppel  (1) 

See  Jurisdiction  (3  ) 

Resumption. 

(1)  Where  a  zemindar  has  obtained  an 

ex -parts  decree  declaring  certain 
lands  to  be  his  m&l  lands,  his  only 
remedy  is  to  have  the  rates  deter- 
mined under  which  he  is  authorized 
to  collect  rents  under  Section  10 
Regulation  XIX  of  1793  and  to 
obtain  a  kubooleut,  and  he  must 
sue  in  the  Collector's  Court  under 
Clause  1  Section  23  Act  X  of 
1859  ...  345 

(2)  In  a  suit  for it  does  not  follow 

from  the  adoption  by  the  Court  of 
a  procedure  only  sanctioned  in  spe- 
cial cases  provided  for  by  Section 
30  Regulation  II  of  1819,  that  the 
decree  is  made  under  that  Regula- 
tion ...  440 

(3)  Where  even  a  decree  is  made 

under  Section  30  Regulation  II  of 
1819  bearing  an  earlier  date  than 
the  Full  Bench  Ruling  of  25th 
Januarv  1865,  it  would  not  establish 
that  the  grant  resumed  was  of 
earlier  date  than  1st  December 
1790  ...     ib. 

See  LakheraJ  (2) 

See  Lakherajdars  (2) 

See  Limitation  U5) 

See  Mokurruree  (2) 

See  Notice  (4; 

See  Regulation  11  of  1819. 

Revebsiomeb. 

(1)  In  a  suit  to    recover  property  held 

by  a  widow,  the  — ^—  is  eiToneously 
made  a  co-defendant  ...       6 

(2)  Where  a  husband  leaves  his   Hindoo 
I  widow  p^'operty  to  be  enjoyed  for 
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her  lifetime,  and  after  her  death 
it  is  to  become  the  absolute  pro- 
perty of  his  adopted  son,  and 
the  son  dies  before  the  widow,  the 
claim  of  the  son^s  heirs  to  inherit  in 
succession  to  him  is  postponed  till 
the  widow's  death  ...     63 

(3)  A  reversionary    heir    to  his  uncle's 

property  may  sue  during  the  life- 
time of  the  widow  for  a  declaratory 
decree  to  the  efiect  that  an  aliena- 
tion will  not  bind  him  in  the  event 
•  of  his  surviving  the  widow  ...     96 

(4)  The  possession  in  right  of  inheritance 

of  a  widowed  daughter  having  sons 
alive,  is  not  adverse  to  a ...  147 

See  Arrears  of  Rent  (2) 

See  Limitation  (1) 

See  Onus  Probandi  (3) 
Bbvibw. 

(1)  A  Lower   Appellate  Court  should  not 

allow  points  to  be  explained  away 

in  the    stage  by   admitting 

additional  evidence  ...      9 

(2)  Where  an  appeal  is  dismissed  in  the 

absence  of  appellant  who  has  been 
refused      postponement,    he    may 

apply  for  a  re-nearing  or  a of 

judgment,  but  is  not  entitled  to 
appeal  specially  ...  143 

(3)  The  use  in   a  petition  of  the  words 

W}fH  ^itfrir  does  not  make  it  an 

application  for  under  Section 

376,  Code  of  Civil  Procedure,  where 
it  is  clearly  and  distinctly  one 
under  Section  119  for  a  re-trial  in 
the  presence  of  the  petitioner       ...  431 

See  Costs  (5) 

See  Limitation  (5) 

See  Stamp  (3) 
Right. 

(1)  Where  in  a  dispute  about  land  plain- 

tiff has  failed  to  prove  his  title  as 
owner,  he  has  no  right  to  fall  back 
upon  a  title  by  prescription  ...     84 

(2)  A  plaintifTs  claim  must  stand  or  fall 

upon  the  strength  of  his  own ib. 

(3)  A  Commissioner's  amulnamah  cannot 

destroy  legal s  even  if  no  pro- 
test or  objection  be  made  ...  141 

(4)  — —  of  fishing  in  a  navigable   river 

does  not  belong  to  the  public,  and 
the  Government  may  grant  it  to  an 
individual  ...  212 

(6)  Deprivation   of  the to  a  rise  of 

water  is  an  injury  ;  and  a  claim  to 

repair  a  bund  to  secure   such 

is  not  answered  by  the  tender  of 
another  bund  ...  216 

See  Appeal  C9) 

See  Buiwarrah  (1) 

See  Right  of  Suit  (9) 

See  Special  Appeal  (10) 

See  Summons  (1) 


Page. 

Right  op  Occupancy/ 

(O  Where  occupants  of  land  declared  li- 
able to  assessment,  abandon  it  owing 
to  criminal  proceedings  against 
them,  and  others  to  whom  it  is 
leased  and  who  have  held  possession 
paying  rent  for  upwards  of  12 
years  are  ousted  by  the  original 
occupants  who  claim  the  land  rent- 
free.  Held  in  a  suit  by  the  lessees 
that  they  are  entitled  to  recover 
possession  ...   121 

(2)  The stated  in  Section   6  Act  X 

of  1859  cannot  be  transferred  ex- 
cept as  laid  down  in  that  Act ;  the 
transferree  not  being  entitled  to 
make  up  his  — —  b^  adding  the 
time  durmg  which  his  predecessor 
held  the  jote  ...   162 

(3)  A  zemindar  cannot  eject  tenants  hold- 

ing for  more  than  12  years,  even 
though  they  were  originally  ten- 
ants-at-will  ...  231 

(4)  A  proprietor  allowing  a  party  to   oc- 

cupy a  portion  of  his  land  without 
any  reservation  of  right  or  limita- 
tion to  him  individually,  gives 
permission  in  the  ordinary  way; 
and  the  occupant  cannot  be  turned 
out  at  a  moment's  notice  or  prevent- 
ed from  transferring  his  right, 
though  he  may  be  sued  for  rent    ...  275 

(5)  A  mere  change  of  proprietary   title 

does  not  entitle  a  putneeder  who 
holds  from  the  new  proprietor,  to 
eject  a  tenant  holdine  a  •^—        ...  417 

C6)  A  zemindar  occupying  nis  own  lands 
as  nij-jote,  cannot,  when  the  zemin- 
daree  passes  out  of  his  hands, 
cltum  them  as  a  ryot  with  — •     ,.,  430 

(7)  By  holding  for  12  years  land  sub-let 
by  a  ryot  having  a  — ,  a  ryot  does 
not  acquire  a  —  ,„  469 

See  Tenure  (2) 

Right  op  Suit. 

(1)  A  suit  may  be  brought  for  declara- 

tion of  right  to  have  a  mortgaged 
property  put  up  for  sale,  although 
the  property  has  passed  into  other 
hands  under  a  money  decree  on  a 
mortgage  bond  ...    27 

(2)  The  purchaser  of  property  ,from  a 

iudgment- debtor  whose  right,  &c., 
have  been  since  sold  to  another 
party  who  desires  possession,  has  a 

for  declaration  of  title  that  it 

may  be  cleared  from  the  suspicion 
of  a  collusive  sale  ...    95 

(3)  Where  a  party  taking  a  part   of  the 

consideration  money  in  advance 
retains  the  deed  of  sale,  the  other 
party  may  bring  a  suit  to  recover 
the  deed  or  compel  the  execution  of 
a  fresh  document  ...  189 
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(4)  A  person  failing  to  take  advautnge  of 

the  remedy  provided  by  Section  14 
Act  III  of  1857,  is  not  prohibited 
from  bringing:  an  action  for  da- 
mages in  a  Civil  Court  •.  279 

(5)  The  assignee  of  a  zemindar*s  right  to 

receive  rent  has  a  —  in  a  Civil 
Conrt  whether  the  assignment  has 
been  effected  by  the  intervention  of 
the  Civil  Court  or  the  private  act  of 
the  zeinindar  •••  344 

(6j  Where  property  in  which  two  mem- 
bers of  a  Hindoo  family  are  jointly 
interested  is  sold  for  the  payment 
of  a  debt  jointly  contracted,  the  8<m 
of  one  of  them  cannot  sue  to  re- 
cover his  own,  or  his  own  and  his 
&ther*8  share,  in  the  absence  of  the 
other  ...  436 

(7)  An  auction-purchaser  at  a  sale  for 

arrears  creating  a  putnee,  cannot 
sue  to  annul  an  luider-tenure 
within  that  putnee :  this  only  the 
pi^tneedar  can  do  .••  481 

(8)  A  putneedar*s to  annul  a  sub- 

tenure  is  not  afiected  by  his  being 
tenant  of  only  a  portion  of  the 
estate,  provided  the  portion  cou- 
tains  the  tenure  to  be  resumed    ...    t&« 

(9)  A    party    seeking    to  establish  his 

right  to  share  in  the  ministrations 
of  ofEiciating  priests,  may  bring  a 
civil  suit  to  have  his  rights  ascer- 
tained and  declared,  if  based  partly 
on  contested  kobalahs  and  partly 
on  the  right  of  succession  ^..  531 

SeeActXXVof\%^\  (1) 

Ste  Agent  (2) 

See  Buiwarrah  (2)  (4; 

See  Ejectment  i.\) 

See  Jurisdiction  (30) 

See  Ldkherajdars  (1) 

See  Limitation  (1) 

See  Regietraiion  (6) 

See  Rent  Suit  (5) 

See  Special  Appeal  (11) 

Right  op  Wat. 

(1)  A  right  of  thoroughfare  includes  a  -»* 

for  marriage  or  other  processions, 
unless  excluded  at  the  first  incep- 
tion of  the  right  ...     46 

(2)  To  establish  a  — ^-,  uninterrupted  user 

for  a  certain  len^h  of  time  must 
be  proved:  if  the  right  is  inter- 
rupted, the  party  must  go  into  Court 
at  >nce  ...  295 

(3)  No  length  of  time  can  give  a  party  a 

— —  which  destroys  all  the  ordinary 
uses  of  the  servient  proj»erty         ...     ib. 

(4)  Where  the  —  is  simply  to  pass  from 

one  point  to  another,  the  party  de- 
siring to  exercise  it  cannot  claim  to 
pass  in  a  particular  tortuous  and 
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indirect  course  between  the  two 
points  ...  496 

(5)  The  purchaser  of  a  house  acquires  the 

enjoyed  with  the  house  by  the 

vendor,  if  it  is  not  merely  a  right 
to  a  way  of  necessity  but  a  parti- 
cular right  over  a  defined  path    ...  526 

Rights  op  Worship. 

(1)  A  right  to  a  turn  of  worship  is  not  a 

recurring  cause  of  action,  and  a  suit 
to  enforce  it  is  governed  by  Clause 
16  Section  1  Act  XIV.  1859        ...     29 

(2)  The of  a  Hindoo  idol  cannot  be 

sold  in  execution  of  a  decree  for 
personal  debt  of  a  shebait  ...  339 

RuLB  Nisi. 

See  Limitation  (12) 

Rtot. 

See  Notice  (2) 

S 


Salb. 

(1)  The of  a  portion  of  an  undivided 

talook  corresponding  with  the  share 
of  the  rent  for  which  the  sharer  has 
a  decree,  has  the  effect  of  a  — —  in 
which  the  right  of  the  judgment- 
debtor  is  sold  ... 

(2)  A under  Act  VIII.  1835  does  not 

•convey  a  tenure  free  from  incum- 
brances, unless  the  documents  creat- 
ing the  tenure  provide  for  its  — 
for  arrears  of  rent 

(3)  Ncn- service  of  notice  in  the  Mofussil 

is  sufficient  ground  for  setting  aside 
a  —  for  arrears  of  rent 

(4)  In  setting  aside  an  execution  —  un- 

der Act  X  the  Court  is  bound  to 
provide  for  the  decree -holder's  claim 
being  satisfied 


(5)  In  ft under  Act  VIII  (B.  C.)  of 

1865,  the  whole  tenure  is  sold,  the 
purchaser  acquiring  it  free  of  all 
mcombrances 

(6)  A for  arrears  under  Act  XI  of 

1859  where  previous  notice  has  not 
been  given,  warrants  the  Court  in 
annulling   the  •— ^  under    Section 

(7)  In  a under  Act  VIII  (B.  C.)  of 

1865,  of  the  rights  and  interests 
of  the  judgment-debtor,  the  tenure 
docs  not  pass,  much  less  does  it  pass 
free  of  incumbrances ;  and  the  pur- 
chaser cannot  eject  tenants  occupy- 
ing fur  more  than  12  years 

(8 )  Where  a  deed  of is  executed  un- 

der circumstances  suggesting  an  in- 
U'lition  to  defraud  creditors,  the 
Conrt  must  be  satisfied  that  con- 
sideration has  actunlly  passed  and  as 
to  the  source  from  which  the  pur- 
chase mouey  was  derived  ... 
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58 


99 


137 


234 


305 
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(9)  The  purchiiser  of  a  tenure  inherited  by 

a  Hindoo  widow  and  sold  for  ar- 
rears under  Act  VIII  of  1835,  does 
not  acquire  merely  personal  rights, 
nor  do  his  rights  cease  at  her  death  329 

(10)  All  - —  s    by    Small    Cause    Court 

Judges  should  be  conducted  strict- 
ly in  accordance  with  Section  251 
Act  VIII.  1859  ;  but  where  pro- 
perty of  small  value  sold  in  execu- 
tion of  a  decree  of  considerable 
amount  is  purchased  by  the  decree- 
hblder,  his  receipts  may  be  accept- 
ed as  cash,  but  provision  must  be 
made  for  realising  all  fees  of  Court  368 

(11)  A in  execution  of  a  decree  pur- 

chased by  one  of  the  judgment- 
debtors  is  invalid  ;  and  the  pur- 
chaser cannot  pretend  to  rely  on 
any  legal  right  under  proceedings 
valid  upon  the  face  of  them,  and  of 
the  invalidity  of  which  he  had  no 
means  of  informing  himself  ...  374 

See  Act  X  of  1859(1) 

See  Act  XI  of  1859. 

See  Application  (1) 

See  Arrears  of  Rent  (2) 

See  Incumbrance  (1) 

See  Joint  Hindoo  Family  (7) 

See  Limitation  (4) 

See  Onus  Probandi  (4) 

See  Purchaser  i\) 

Sbctjbitt. 

The  question  of  the  sufficiency  of  the 

tendered  by  an  insolvent  must 

be  determined  by  the  lower  Court  571 

Sep  ABATE  Pbopbietobship. 

A  Commissioner's  order  to  proprietors 
of  separate  jummas  to  pay  through 
one  of  their  number,  does  not  over- 
ride their  legal  right  of or 

transform  it  into  a  joint  tenancy ...  141 

Sbt-ofp. 

(1)  Where  the  purchaser  of  a  decree  pro- 

ceeds to  execution  under  Section 
208,  Code  of  Civil  Procedure,  the 
judgment-debtor  cannot  be  allowed 
a  ^—  on  account  of  joint-decrees 
obtained  by  himself  and  others 
against  the  vendor  subsequent  to 
the  sale  of  the  purchased  decree  ...  127 

(2)  Even  where  joint  decrees  are  obtained 

by  judgment-debtor  and  others 
against  the  vendor  of  a  decree  be- 
fore the  sale  of  the  decree,  they 
cannot  be  — ^  against  the  puichas- 
er  under  Section  2t9  ...     ib. 

See  Res  Judicata  (2) 
Shabbholdeb. 

Thepurchaserof  a— 's rights  cannot 
retain  possession  against  a  person 
who  buys  the  tenure  itself  when  sold 
for  arrears  under  Act  VIII  (B.  C.) 
of  1865  ...  319 


434 
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Shbbait. 

See  Hindoo  Law  (3) 
See  Putnee  (2) 

Small  Cause  Coubt. 

See  Act  XI  o/ 1865  (1) 

See  Act  XX  of  1866  (1) 

See  Criminal  Procedure  Code  (1) 

See  Insolvency  (1) 

See  Interest  (2) 

See  Judgment-debtor  (2) 

See  Jurisdiction  (16)  (24)  (30)  (8 1) 

(32)  (33) 
See  Moveable  Property  (1) 
See  New  Trial  (1)  (2)  (3) 
See  Sale  (10) 
See  Title  (1)  (8) 

Solehnamah. 

The  efiect  of  a confirming  the  rent 

of  a  tenure  on  the  part  of  the  mana- 
ger of  ancestral  property,  and  agree- 
ing that  it  shall  not  be  enhanced,  is 
to  confer  on  the  tenant  a  mourosee 
mokurruree  right  at  a  fixed  rent 

See  Decree  (7) 

See  Evidence  (8) 

Special  Appeal. 

(1)  Instructions  as  to  how  grounds  of  — — 

should  be  drawn  up 

(2)  Where  money  borrowed  by  a  senraQt 

on  account  of  his  master  is  not  re- 
paid by  the  master,  and  a  decree 
oeing  taken  out  against  the  servant 
he  sues  the  master  to  recover  the 
money,  the  action  is  one  for  debt 
within  the  meaning  of  Section  6  of 
tlie  Small  Cause  Ciourt  Act,  and  no 
lies 

(3)  Plaintiff  failing  to  mention  the  first 

Court's  refusal  to  examine  his  wit- 
nesses in  his  grounds  of  appeal  to 
the  Lower  Appellate  Court,  cannot 
urge  it  in  — — 

(4)  In  a the  general  affirmation  of  a 

judgment  can  only  refer  to  the 
points  raised  by  the  appellant 

(5)  Under  Section  350  Act  VlII.    1859, 

the  High  Court  does  not  interfere 
where  the  Lower  Appellate  Court's 
decision  on  the  question  of  stamps 
does  not  afiect  the  case  on  the  merits  1 79 

(6)  The  High  (3onrt  is  bound  to  notice  an 

argument  on  a  point  of  law  raised 
in  ^—  althougn  not  raised  when 
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(7)  i— -  IS  not  barred  in  a  claim  under  a 

bond  for  less  than  />00  rupees  where 
the  property  pledged  under  the 
bond  is  made  liable 

(8)  If  the  reasons  in  a  judgment  are  such 

as  can  be  rightly  given,  and  the  in- 
ferences such  as  can  be  legally 
drawn,  it  cannot  be  set  aside  in 

(9)  A will  not  lie  from  the  order  of 

a  Lower  Appellate  Court  refusing, 
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Scioioiit. 
A  party  to  a  suit  has  a  l^al  right  to 
apply  for  a  —  to  a  witness  or  for 
a  commission  to  examine  one  ;  and 
the  Court  should  grant  the  appli- 
cation as  a  matter  of  course        ...  447 

SuiBTT. 

(1)  Where  a  — —  permits  money  placed 
nith  him  for  the  purpose  of  in- 
demnifying the  co-sureties  to  be 
withdrawn,  he  k>ses  his  remedy 
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teat  of  the  security  ..«  X85 
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(2)  Each  *— -  should  see  that    money 

§  laced  in  the  hands  of  sureties  for 
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a  long  period,  such  acquiescence 
bein^  equivalent  to  a  lease,  cannot 
be  ejected  by  the  putneedar        „.  481 

Ubbb. 

(1)  Where  a  party  enjoying  the  permissive 

use  of  the  water  of  a  tank  does  not 
use  it  for  4  years  from  the  date  of 
its  ez^cavation,  the  permission  may 
be  taken  to  be  revoked  ...  308 

(2)  Wrongful  interruption  does  not  des- 

troy a  right  of where  steps 

are  immediately  taken  to  assert  the 
right ;  otherwise,  acquiescence  may 
be  safely  presumed  ...  401 

(3)  The  long  use  of  a  house  by  the  public, 

with  the  consent  of  the  proprietor, 
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i  as  a  house  of  prayer,  entitles  the 
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the  occupation  of  it  as  such        ...  505 

See  Easement  (1) 

See  Onus  Prohandi  (14) 

See  Prescription  (1) 

See  Right  (5) 

See  Righto/  Way  (2) 

Waivbb. 

See  Pre-emption  (6) 

Wateb-coubse. 
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estate  and  conveys  water  to  de- 
fendant's estate,  the  Court  must 
show  how  his  right  has  been  in- 
fringed' and  what  defendant  is 
,    bound  to  do 154 
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.  See  Reversioner  (4) 
Will. 

A  person  not  next  of  kin  and  having 
no  interest  in  testator's  estate,  x^an- 
not  oppose  the  grant  of  probate  or 

dispute  the  validity  of  the ...  351 
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(1)  After  the  list  of  les  has  been 

filed  and  the  tullubana  paid,  the 
Court's  officers  are  responsible  for 
the  service  and  return  of  notice  ...    88 
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mination ...  ...  ...  848 

Wbono^dobb. 

A  — 7  is  not  entitled  to  withhold 
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A 's  right  to  receive  rent  from  m 

farmer  depends  on  hia  securing  to 
him  quiet  possession  and  proper 
means  of  realizing  rents  from  his 
tenants  .,.  28O 

See  Right  of  Occupancy  (6) 
ZuB-i -pbshgebdab. 

Where  a  abandoning  his  right 

to  posseasion  under  his  lease, 
obtained  a  decree  for  money  ad- 
vanced, which  gave  no  specific 
remedy  against  the  property  leased 
to  him,  hjs  lease  must  be  held  to 
have  terminated  ,„  313 
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{HiTIOV. 

See  MMuhara  Law  (1) 

mi. 

BtiArhtatian  Award {\) 

^rrunoii  Awabd. 
Ad  mrtrd  having  been  made  upon  a 
reference  to  arbitration  without  the 
interrention    of    the     Court,   the 
pUbtiffi  applied  to  the  MuontifiT, 
IS  accordance  with  the  terms  of 
Seetioa  327  Aet  Vm  of  1859,  to 
be  allowed  to  file  the  award   in 
Ooart    The  application  was  at  first 
lefosed  on  the  ground   that   the 
award  had  not  <fetermined  all  the 
matters  retried   for    arbitration; 
but,  on  review,  the  Moonsiff  having 
eonaidered  all  the  objections  taken 
to    the    award, — the    main    one 
being  that  before  the  award  was 
made  the  defendants  had  revoked 
their  authoritj  to   the  arbitrators, 
•—decided  that  there  was  no  valid 
ground  for  not  enforcing  the  award, 
and  accordinglj  upheld  it : 
Hbld  bj  Norman^  C.  «/.  and  L,  S, 
JockioHy  J.   (PomL,  J,  contra)  that 
an  appeal  lav  from  the  decision  of 
tbeMoonsifi. 
Per  Norman^  C  •/.,  and  Jackson, ./. — 
It   is   open    to    an    appellant   to 
abow  that  a  paper  which  has  been 
filed  is  not  an  award ;  but  ii  it  be  an 
award,  and  judgment  be  given  in 
accordance  with  such  award  under 
the  provisions  of  Section  327,  such 
jodnnent  is  final. 
Per  Foul,  J,^Where  an  award  has 
been  -filed,  and  judgment  entered 
according  to  the  award,  such  judg- 
ment is  final. 
Per  Lock  and  Kemp^  J,  J.— A  judg- 
ment drawn  up  m  conformity  with 
an  award  is  final,  but  a  judgment 
of  that  kind  cannot  be  made  when 
tbe  fact  of  the  award  having  beeic 
made  with  tbe  consent  of  parties  isn 
disputed ;  and  in  such  a  case  tbe 
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ABBirmATiOH  AirJLWS>-^Continued,) 

Court  should  refer  the  petitioner 
to  a  regular  suit  to  try  tbe  validity 
of  the  award.  If  the  Court  pro- 
ceed to  try  the  whole  cause  on  its 
merits,  an  appeal  lies.  If  the  Court 
reject  objections  to  the  filing  of  the 
award  and  jud^ent  be  drawn  up 
in  conformity  with  the  award,  such 
judgment  u  final  ••# 

£ 

Execution. 

See  Reversionary  Interest. 
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EUBOOLBUT. 

In  a  suit  in  which  the  semindar  sought 
to  recover^possession  with  mesne 
profits,  the  tenant  declared  the  land 
to  be  rent-firee.     The  decree  gain- 
ed by  the  zemindar  declared  the 
land  to  be  m&I,  but  refused  to  give 
possession  and  mesne  profits,  and 
It  declared  the  defendant  entitled 
to  possession  so  Jong  as  be  per- 
formed the  service  ror  which  the 
land  was  granted,  but  that  on  his 
failure    to    do    so    the  zemindar 
might  resume  the  land.    The  ze- 
mindar did  pot  resume;  but  the 
present  plaintifiE^  who  is  a  purchaser 
nom  the  zemindar,  sued  for  a  ku- 
booleut  from  the  tenant  who  is  still 
in  possession.    Hrld  that  the  plain- 
tiff was  not  entitled  to  a  kubooleut 
as  the  tenant  might  be  perfectly 
willing,  so  far  as    was  known,  to 
perform  the  service  which  he  was 
required  to  render. 
Per  Norman^    C  •/.— As  a  general 
rule,  the  holder  of  a  tenure  cannot 
be  sued  by  owners  of  fractional 
shares  in  the  superior  tenure  fbr 
separate  kubooleuts  according  to 
the    proportions    to    which    they 
allege  themselves  to  be  entitled  in 
the  superior  tenure. 
\      Per  MiUer,  7.— The  share- holders  of 
an  undivided  estate  have  no  right 
to  divide  a  holding:  or  tenure  with- 
out the  consent  of  the  tenant.    The 
payment   to  each   share- holder  of 
Lis  quota  of  tbe  rent  is  of  itself  no 
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evidence  of  each  consent ;  althougli 
when  coupled  i^ith  other  facts  and 
circumstances,  it  may  justify  a 
Court  of  Justice  in  coming  to  the 
conclusion  that  the  tenant  actually 
consented  to  the  division  of  his 
tenure  into  a  corresponding  num- 
ber of  distinct  holdings 


M 


J&IlTAKSHABA  Law. 


On  the  question  whether,   under   the 

,  when  a  son  sues  to   set  aside 

an  alienation  made  by  his  father  of 
joint    ancestral    property    on    the 
ground  that  there  was  no  legal  ne^ 
cessity  to  justify  the  alienation,  and 
it  is  proved  that  no   legal  necessity 
for  such  alienation  existed,  the  son 
is  entitled  to  recover  his  own  share 
of  the  property  only,  or  the  whole, 
and  on  what  terms : 
Held   that    that  question   has   been 
decided  by  two  previous  Full  Bench 
judgments,  cited.— in  one  of  which  it 
was  niled  that  the  sale  or  mortgage 
of  joint  undivided  property,  is  inva- 
lid if  made  without  the  consent  of 
all  the    co-sharers,  and  not   valid 
even  for  the  seller  s  own  share  when 
undivided; — and   in  the   other    of 
which  it  was  held  that  the   terms 
upon  which  such  decree  should  be 
made  will  depend   on  the   equity 
which  the  purchaser  may  have  to  a 
xefund  of  the  purchase-money,   or 
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MiTAXSHABA  LaW— (  Coil/tntt«(i.) 

to  be  placed  in  the  position  of 
an  incumbrancer  as  against-  the 
joint  &mily  in  the  particular  case... 

R 

Revbrsionart  Interest. 

The  interest  of  an  heir  according  to 
Hindoo  Law  expectant  on  the  death 
of  a  widow  in  possession  is  not  pro- 
perty, but  a  mere  expectancy,  and 
therefore  is  not  rendered  liable  to 
attachment  and  sale  in  execution  of 
a  decree  by  the  205th  Section  of 
Act  VUI  of  1859  ...    I 

Review. 

It  cannot  be  treated  as  a  universal 
rule  that  no  point  can  be  raised  on  an 

application  for  a which  has  been 

alreadv  disc>issed  and  decided  in 
the  original  hearing  of  the  appeal ; 
or  that  no  new  point  which  has  not 
been  raised  at  the  hearing  of  the 
appeal  can  be  argued  on  the  appli- 
cation for .    In  each  case  the 

Court  to  which  application  is  made 
must  consider  and  decide  whether 

a is  necessary  to  correct  any 

evident  error  or  omission,  or  is 
otherwise  requisite  for  ends  of 
justice 


S 


Shareholder. 

See  Kuhooleut. 
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Act  Vm  or  1859. 

Section  206.    See  Release, 

Appkax. 

See  Insolvent  Court, 

E 

ETIBBirCB. 

See  Insolvent  Court 


Ihsoltbht  Cottst. 

Where  the  evidence  was  not  recorded 
as  required  by  Section  72  of  the 
Insolvent  Act,  a  party  appealing 
agunst  the  order  based  on  the  evi- 
dence  cannot  be  heard  before  the 
Apjpellate  Court 

See  Jurisdiction, 
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JOIHT   FaMILT. 

See  Title. 


JUSISBICTION. 

Of  the  Insolvent  Court  in  respect  of 
its  discretionary  power  under  Sec- 
tion 26  of  the  insolvent  Act 
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Rblbase. 


Where  a  decree-holder  having  realized 
from  the  judgment-debtor  a  portion 
of  his  decree  through  the  Court,  gives 
him  a  letter  statine  that  he  releases 
him  from  the  bamnce,  Hbld  that 
this  letter  does  not  amount  to  a 
-— ,  the  only  way  of  adjusting  a 
decree  being  through  the  Court 
under  Section  206  Act  YIU  of 
1859 


TiTLB. 


Where,  under  Section  246  Act  VUI 
of  1859,  A*s  brother  brings  a  suit 
against  the  Official  Assignee  who 
lus  attached  certain  inmioveable 
property  of  A,  as  judgment-debtor 
of  an  estate  represent^  by  him,  on 
the  ground  that  it  is  his  own  and 
self-acquired 
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Section    6. 
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Section  121.    See 
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See  Waging  War  against 

the  Queen  (2) 
See  Waging  War  against 

the  Queen  (1) 
See  Treason  (2) 
See  Cross- Examination, 

Jurisdiction  (1) 

Treason  (1) 

Waging    war  against 
the  Queen  (1) 
154.    See  Unlawful  Assembly, 
188.     See  Public  Servant  {I) 
218.     See  Police  Officer, 
228.     See  Public   Servant  (2) 
228.     See  Witnesses  (I) 
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312.     See  Mis-carriage. 
378.     See  Theft. 
441.     See  Criminal  Trespass  (1) 
467.     See  Counterfeit  Device. 
475.     See  Counterfeit  Device. 
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Section    29. 
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Chapter  XIV. 

Section  11. 
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ings (4) 

See  Procedure  (17) 

See  Procedure  (14) 

See  Full  Bench  Rul- 
ings (2) 

See  Procedure  (15) 

See  Procedure  (7) 

See  Full  Bench  Rulings  (2) 

See  Procedure  (25) 

See  Procedure  (14) 

See  Evidence .{ 1 ) 

See  Procedure  (18)(19)(20) 
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Section  220.  See  Warrant  (2)     ^ 

Section  224.  See  Procedure  (18) 

Section  253.  See  Procedure  (2) 

Section  262.  See  Procedure  (23) 

Section  270.  See  Amends. 
Sections  280-282.     See  Procedure  (16) 

Section  281.  See  Breach  of  the 
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Section  290.  See  Breach  of  the 
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Section  318.  See  Land    Disputes   (2) 
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Section  318.  See  Public  Servant  (1) 

Section  319.  See  Land  Disputes   (1) 

Section  366.  See  Procedure  (19)  (20) 

Section  370.  See  Evidence  (2) 

Section  372.  See  Record  (1 ) 

Section  873.  See  Record  (1) 

Section  374.  See  Record^ (\) 

Peace  (2) 

.    Section  375.  See  Procedure  (4) 

Section  404.  See  High  Court  (6) 

Section  405.  See  High  Court  (6) 

Section  408.  See  Appellate    Court  (5) 

Section  419.  See  Appellate  Court  (1)(4) 

Section  422.  See  Appellate  Court  (5) 

Section  422.  See  Full  Bench  Rulings  (2) 

Section  426.  See  High  Court  (1) 

Section  426.  See  Procedure  (7)(9)(10) 

Section  435.  See  Discharge. 

Act  XVII  op  1862. 

Section  4.     See  Procedure  (9) 

Act  III  (B.  C.)  of  1864. 
See  License. 

Act  VI  OP  1864. 

See  Appellate  Court  (1)  (2) 
See  Full  Bench  Rulings  (4) 

Act  VII  OF  1864. 

See  Contraband  Salt. 

Act  XX  OF  1866. 

See  Full  Bench  Rulings  (1) 

Act  VIIIoF  1869. 

See  Act  XXV  of   1861. 
See  Appellate  Court  (4) 

ActXXVI1op1870. 
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Additional.  Evidence. 

See  Appellate  Court  (5) 
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Amerds. 


A  Magistrate  having  jurisdiction  is 
authorized  by  law  in  making  an 
order  under  Section  270,  Code  of 
Criminal  Procedure,  directing  the 
-complainant  to  make  amends  to  the 
accused  notwithstandiuj^  that  the 
t^omplainant  is  to  take  lus  trial  for 
peijury 

Appeax. 

See  Appellaifi  CohH  (5) 

Appellate  Court. 

(1)  A  Deputy  Magistrate  passed  a  sen- 

tence of  6  months*  rigorous  impri- 
sonment and  whipping  of  20  stripes 
on  a  person  whom  he  convicted  of 
house-breaking.  The  Sessions 
Judge  on  appeal  set  aside  the  sen* 
tence  of  whipping  and  commuted 
that  portion  of  the  sentence  into 
one  of  rigorous  imprisonment  for 
8  months : 
Held  that  the  Sessions  Judge  acted 
rightly  in  setting  aside  the  sentence 
of  whipping,  as  the  conviction  was 
a  first  conviction  of  the  ofience; 
but  that  the  commutation  of  the 
sentence  of  whipping  into  one  of  3 
months*  rigorous  imprisonment 
amounted  to  an  enhancement  of 
the  sentence  which  bad  been  passed 
by  the  Deputy  Magistrate,  and  was 
therefore  illegal,  having  regard  to 
Section  419  of  the  Code  of  Crimi- 
nal Procedure.  The  High  Court 
accordingly  set  aside  the  sentence 
of  3  months*  additional  rigorous 
imprisonment 

(2)  Pbr'  Mitter,  /.—  Section   12  of  the 

Whipping  Act,  VI  of  1864,  refers  to 
the  Court  by  which  a  case  is  tried 
in  the  first  instance,  and  not  to  a 
Court  of  appeal 

(3)  Q^(Brt. — Can  a  sentence  of  fine  be 

substituted  for  one  of  imprisonment 

(4)  Under  Act  VIH  of  1869,  the  Appel- 

late Courts  are  limited  to  pronounc- 
ing judgment  in  the  manner  pre- 
scribed by  Section  419 

Section  408  does  not  apply  to  the 
case  of  a  person  whose  appeal  has 
been  dismissed  afler  additional  evi- 
dence has  been  taken  under  the 
provisions  of  Section  422,  and  no 
appeal  lies  from  a  judgment  upon 
an  appeal  under  Section  422  Act 
Vin  of  1869 

See  FuU  Bench  Rulings  (2) 

ArPBOYEB. 

See  Jury  (I) 
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Assessors. 

(1)  Although  the  Code  of  Criminal  Pro- 

cedure does  not  expressly  provide 
for  a  summing  up  oi  the  evidence  in 

trials  with  the  aid  of ,  there  ia 

nothing  in  the  Code  to  prevent  a 
Judge  from  summing  up  the  evi- 
dence, which  is  in  fact  only  a  mode 
of  going  through  and  discussing  it 
with  the 

(2)  The  real  object  of  appointing  —  is  to 

assist  the  Court,  and  the  discussion 
and  statement  of  points  by  a  Judge 
sitting  with  — ^  cannot  be  said  to 
be  otherwise  than  in  furtherance  of 
the  object  of  getting  the  best  assist- 
ance for  the  proper  adjudication 
of  the  case 
See  Procedure  (1) 

Attached  Peopbbtt. 

See  Land  Disputes  (1)  (2) 


Bond. 

See  Breach  of  the  Peace  (1) 

Breach  of  the  Peace. 

(1)  Where  the  terms  of  a  bond  to  keep  the 

peace  are  general,  the  recogni- 
zances may  be  forfeited  on  any , 

whether  the  assault  be  committed 
against  the  person  on  whose  charge 
the  bond  was  originally  taken  or 
not  ...     14 

(2)  Where  A   has  been  bound   over  to 

keep  the  peace  under  Section  281 
of  the  Code  of  Criminal  Procedure 
at  the  instance  of  By  a  Deputy 
Magistrate  is  not  competent  to  or- 
der him  to  enter  into  fresh  recogni- 
zances to  keep  the  peace  on  account 
of  fresh  disputes  with  C,  but  should 
refer  the  case  to  the  Court  of  Ses- 
sions under  Section  298  of  the 
Code  ...     18 

.  (3)  In  a  proceeding  under  Section  318  of 
the  Code  of  Criminal  Procedure, 
the  finding  of  the  Magistrate  that 
he  believes  that  a  dispute  exists 
likely  to  induce  a must  de- 
pend upon  legal  evidence  in  the  case 
which  lie  is  investigating.  A  police 
report  is  per  se  no  legal  evidence 
in  such  a  case  ...     42 

(4)  The  summons  to  a  person  to  show 

cause  why  he  should  not  be  requir- 
ed to  fiirnish  recognizances  to  keep 
the  peace  should,  under  Section  283, 
Code  of  Criminal  Procedure,  set 
out  the  substance  of  the  information 
against  him  ...     43 

(5)  When    the    partv  summoned   shows 

cause,  the  Magistrate  in  taking 
evidence  should  look  not  merely  to 
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the  <)ixe8tion  of  possession,  bttt  also 
whether  Jie  is  satisfied  that  there 
was  a  probability  of  a——  '  ...    43 

(6)  Fer  Airulie,  J. — In  a  case  in  which 

proceedings  are  taken  for  forfeiture 
of  recognizances,  the  person  against 
whom  they  are  held  is  competent 
to  give  eridence  on  oath  on  his 
own  behalf  ••.     87 

(7)  Quare. — When     recognisances    are 

forfeited,  is  a  Magistrate  bound  to 
forfeit  the  whole  amount  of  the 
bond,  and  is  the  power  of  reducing 
the  Sam  to  a  penalty  corresponding 
to  the— -confined  only  to  the  Go- 
remment?  ...    «*• 

See  Land  Disputes. 

See  Procedmre  (16)  (17)  (21)  (22) 


CiriTAL  SlMTBRCB. 

See  Murder, 

ClUlACTBB,  EtTDENCV  TO— 

See  J  wry  (3) 

Chamb. 

See  Criminal  Mis-appropriation, 
See  High  Court  f  1) 

Chkiocal  Examihbb*8  Repobt. 
See  Evidence  (2) 

Claim  to  Propbbtt. 

See  Procedure  (8) 

CoDi  or  Obtmiii  AL  Pbocboubb. 
See  Act  XXV  of  1861. 
See  Act  VIII  of  1869. 

Comxitmeht. 

See  Discharge. 
See  Procedure  (25) 

Cokplaihabt. 

See  Procedure  (23) 

See  Prosecutor  (13)  (14) 

COXRSSIORS. 

See  Procedure  (18) 

CosnscATioB. 

See  Contraband  Salt. 

Cortbabaho  Salt. 

If  salt  exceeding  5  seers  is  found 
within  the  limits  prescribed  by  Sec- 
tion 12,  Act  Vll,  B.  C,  of  1864, 
unprotected  by  a  rowannab,  as  re- 
quired under  Sections  1 3  and  1 5,  the 
salt  must  be  held  to  be  contraband 
under  Section  16.  The  power  of  a 
Magistrate  under  Section  29  to  con- 
fiscate salt  not  protected  by  a  row- 
annab in  a  prohibited  district,  is 
not  affected  because  there  was  no 
attempt  or  intention  to  sell  the  salt 
within  the  prohibited  district       •«.    21 
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GoRyiCTIOH. 

See  Procedure  (1) 

COBBOBOBATTON. 

See  Jury  (1). 

COUNTEBPBTT  DbVICB. 

In  order  to  aconyictionunder  Section 
475  of  the  Penal  Code,  the  docu- 
ment which  the  accused  has  in  his 
possession  must  have  some  counter- 
ff  it  device  or  mark  upon  it,  and  it 
must  be  proved  that  the  accused 
has  the  document  in  his  possession 
with  the  intent  of  u^ing  such  device 
or  mark  for  the  purpose  of  giving 
the  appearance  of  authenticity  to 
the  document.  The  document  must 
be  of  the  nature  mentioned  in  Sec- 
tion 457  of  the  Penal  Code  ...     1 9 

Cbiminal  Mis-appbopbiatioh. 

The  mis-appropriation  of  each  sepa- 
rate item  of  money  with  which  a 
person  is  entrusted  is  a  separate 
offence,  and  the  facts  connected 
with  it  should  form  the  subject  of  a 
separate  enquiry.  The  duty  of  a 
committing  ofiicer  in  such  a  case 
is  to  select  certain  distinct  items  to 
frame  his  charges  vpon  them,  and 
to  adduce  evidence  specially  upon 
those  items  ...      5 

Cbimtnal  Tbbspass. 

(1)  To  bring  a  case  under  the  definition  of 

-i—  in  Section  441  of  the  Penal 
Code,  tiie  entry  must  be  made  with 
the  intent  to  commit  an  offence  or  to 
intimidate,  insult,  or  annoy  •••      6 

(2)  One  member  of  a  joint  family  commits 

no  trespass  by  entering  the  house 
which  forms  the  joint  property,  but 
he  is  guilty  of  that,  offence  when  he 
enters  the  room  ordinarily  occupied 
by  another  member  of  the  fiuniiy  •«.   ib, 

Cbops,  Plukdbb  op — 

See  Procedure  (8) 

CbOSS-  Ex  AMIB  ATIOH. 

The  complainant*s  pleader  is  at  li- 
berty before  the  Deputy  Magistrate 
to  cross-examine  the  witnesses  for 
the  defence  on  points  respecting 
which  they  had  made  statements 
before  the  Joint  Magistrate,  and  he 
might  do  so,  as  regards  previous 
statements  which  were  reduced  to 
writing,  without  showing  the  writ- 
ing.  Section  34  Act  II  of  1855 

explained  ...     23 

See  Procedure  (5  J 

COLPABLB  HomCIDB. 

Where  a  Sessions  Judge,  m  charging  a 
Jury  in  a  case  of  -^—  not  amount- 
ing to  miuder,  omitted  to  draw  their 
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Culpable  Homicide—  (  Continued,) 

attention  to  the  two  classes  of  — -« 
mentioned  in  Section  304  of  the 
Penal  Code,  the  High  Court  con- 
sidered that  the  accused  were  found 
guilty  of  the  lighter  description, 
and  sentenced  the  pccused  to  the 
punishment  for  such  lighter  de- 
scription 

D 

Defence. 

See  Record  (\) 

DiSCHARCiB. 

The by  a  Deputy  Magistrate   of 

a  person  charged   with   an   offence 
triable  only  by  a  Court  of  Sessions 
^  is   no  bar  to   the  Sessions   Judge 

ordering  the  committal  of  such  per- 
son to  the  Sessions  under   Section 
435Act  VIII  of  1869 
See  Procedure  (13)  (14) 

Document. 

See  Counterfeit  Device. 

Documentary  Evidence. 
See  Evidence  (1) 

Dying  Declaration. 

(1)  Before  a can  be  received  in  evi- 

dence it  must  be  distinctly  found 
that  the  person  who  made  the  decla- 
ration knew  or  believed  at  the  time 
he  made  it  that  he  was  dying  or 
was  likely  to  die 

(2)  Where  a  Sessions  Judge  sees  from  the 

Magistrate's  record  that  there  is 
evidence  which  could  prove  that 
the  declaration  was  a  ~  he  should 
call  for  that  evidence.  A  Magis- 
trate should,  in  all  cases  in  which 
^"8  are  made,  examine  the  com- 
plainant on  the  point  and  record  the 
question  as  well  as  the  answer  to  it 
upon  the  record  of  the  examination.. 


E 


Evidence. 

(1)  Section  200  relates  only   to   the  oral 

of  witnesses.     As  to  docu- 

mentaiy  — ,  although  a  prisoner 
has  a  right  to  have  all  or  any  part 
of  any  document  used  on  his  trial 
translated  or  interpreted  to  him, 
yet  where  a  document  is  put  in  for 
the  purpose  of  merely  giving  formal 
proof  of  that  which  is  an  incontest- 
able fact,  it  is  not  necessary  to  in- 
terpret it  at  length.  It  would  be 
sufficient  if  the  prisoner  was  made 
to  understand  what  the  document 
was,  and  for  what  purpose  it  was 
used 
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ib. 
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Evidence — (Continued,) 

(2)  Under  Section  370  of  the  Code  of 
Criminal  Procedure,  the  original 
report  of  the  Chemical  Examiner 
Hearing  his  signature,  and  not  a  copy 
of  the  report,  should  be  put  ia         ■    49 

See  Breach  of  the  Peace  (3) 

See  Jury  (2)  (S)  (4) 

See  Procedure  (3)  (19)  (20)  (23)  (24) 

See  Unlawful  Assembly, 

See  Waging  War  against  the  Queen  (1)(2) 


Fine. 

See  Appellate  Court  (1)  (3) 

Flogging. 

See  Procedure  (11) 

FOBFEITUBB. 

See  Breach  of  the  Peace  (1) 

Full  Bench  Rulings. 

(1)  In  the  case  of  an  offence  under  Sec- 

tion 94  of  the  Registration  Act  XX 
of  1866,  if  a  Magistrate  thinks  that 
a  more  severe  sentence  is  neces- 
sary than  he  is  competent  to  inflict 
under  the  power  vested  in  him  by 
Act  XXV  of  1861,  it  is  competent 
to  him  to  proceed  under  Section 
226  of  that  Act  and  to  commit  the 
accused  to  the  Sessions  ;  and  on 
such  commital  a  Sessions  Judge  has 
jurisdiction  to  deal  with  the  charges 
and  to  convict  and  sentence  the 
accused  as  provided  for  in  the  se- 
veral Sections  of  Act  XX  of  1866... 

(2)  When  an  Appellate  Court  directs  fur- 

ther evidence  to  be  taken  by  a 
subordinate  Court  under  Section 
422  of  the  Code  of  Criminal  Pro- 
cedure,  it  is  competent  to  the  sub- 
ordinate Court  before  which  such 
evidence  is  given,  if  any  ofieoce 
against  public  justice  as  described 
in  Section  169  is  committed  before 
,  such  Court  by  a  witness  whose  evi- 
dence is  being  recorded  therein,  to 
send  the  case  for  investigation  to  a 
Magistrate  under  the  provisions  of 
Section  171 

(3)  The  words  "  whether  for  the  decision 

of  such  cases  in  the  first  instance 
or  on  appeal,  or  for  commitment  to 
any  other  Court  or  Officer,"  in  Sec- 
tion 1 1  of  the  Code  of  Criminal 
Procedure,  are  not  intended  as  an 
exhaustive  enumeration  of  the  func- 
tions of  Criminal  Courts 

(4)  Held  (Kemp  and  Phear,  J,  J,,    dis- 

senting)  that  notwithstanding  Sec- 
tion 46  of  the  Code  of  Criminal 
Procedure,  a  person  convicted  at  the 
same  time  of  two  or  more  ofiences 
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64 


ib. 
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\     Full  Bbi^ch  RuLxnGs-^CCon^ittcec^.) 

punishable  under  the  f  Penal  Code 
maj,  in  addition  to  the  nunish- 
ments  prescribed  hj  the  ^Penal 
Oxle,  be  sentenced  to  whipping 
nnder  Act  YI  of  1864.  The  Penal 
Code  and  t|ie  Code  of  Criopinal 
Prpcedare  must  be  read  as  \t  the 
Whipping  Act  ibrmed  a  part  of  the 
Penal  Co^e  from  the  date  of  its  en- 
actment, and  Section  46.  of  the 
Code  of.  Criminal  Procedure  is  ap- 
plicable, to  all  offences  and  pimish- 
ments  as  prescribed  by  the  Penal 
Code  in  its  present  and  amended 
form  ••• 


69 


'  GOTBBKMEHT  GaZ£TTE8. 

Set  Waging  War  dgainsi  (he  Queen  (1 ) 

!  GOVEBHMKKT  IiBTTEB. 

I  See  Waging  War  against  the  Queen  (2) 

GOTIBBICERT  SaSCTION. 

j  See  Lottery  Office. 


High  Goitbt. 

(1)  In  a  case  under  Chanter  XIY  of  the 

Code  of  Criminal  Procedure  in 
which  the  accused  had  full  oppor- 
tunity given  him  to  answer  the  case 
which  was  made  against  him,  the 
—  felt  itself  precluded  Jjy  (Section 
426  of  the  Code  of  Criminal  Pro- 
cedure from  interfering  with  the 
judgment  of  the  lower  Court,— 
even  if  it  found  thf^l;  thero  was  an 
inegularity  in  th&  proceedings  in 
consequence  of  the  absence  of  a 
>  \  Ibrmal  charge  ...    30 

(2)  A  ifadge  of  tlie  — --  noaking  an  order 

in  the  original  criminal  jurisdiction 
of  that  C^urt  is  not  a  Court  sub- 
ject to  the  control  of  the  Court 
under  Section  15  of  the  24  and  25      , 
Vic,  C.  104  ...     60 

(3)  The  — ^  hiM  poorer,  under  Section 

29  of  its  Letters  Patent,  to  trans- 
fer a  criminal  case  from  a  Court 
in  the  mofussil  for  trial  before  itself    69 

(4)  The  mere  possibility  or  probability 

that  difficult  questions  whether  of 
law  or  of  fact  will  arise  is  up  reason 
for  transferring  a  case  under  Sec- 
tion 29,  there  being  *^  stffioi^t  re- 
medy provided  in  tne  right  of  ap- 
peal to  the  —  ^,  ...    ti. 

(5)  P»r  Maq)herson^*X-^ltia  undei*  Sec- 

-don  35  of  the  Crimiqal .  Procediu:e 
Code,  and  under  Uiat  Section  alone, 
tiUt  thi^  — ^  olight  to  ordi^  the 
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High  Couet— (Cim/inueJ.) 

'^nsfer  of  criminal  cases  from  one 
Court  to  another,^-except  in  every 
special  cases  (indicated)  ...     69 

(6)  In  a  case  in  which  a  Ipgal  sentence, 
however  light  it  may  be,  has  been 
passed,  the  — -  sitting  as  a  Court 
of  revision  under  Section  404  of 
the  Code  of  Criminal  Procedure, 
has  not  the  power  to  interfere 
with  that  sentence,  inasmuch  as 
under  Section  405  the  Court  cannot 
say  that  the  sentence  is  contrary  ^ 
to  law  ..S3 

See  Procedure  (22) 


Ihsult. 

See  Public  Servant  (2) 

Ibbbgulabitt. 

See  High  Court  (1) 
See  Procedure  (9)  (10) 


JoniT  Familt. 

See  Criminal  Trespass  (1)  (2) 

JoncT  Pbopbibtob. 
See  The/l. 

JunOMBlfT. 

See  AppeUaU  Court  (4) 

JUBISniCTION. 

(1)  The  Queen  versus  Chiunder  Seekhar 

Roy,— ruling  that  a  Court  before 
which  an  o%nce  is  cpn^itted  un- 
det  Chapter  X  of  the  Pend  Code 
cannot  ttj  the  case  itself, — ^followed, 
notwithstanding  the  argument  oi 
the  Sessions  Judge  in  this  case  that 
that  ruling  should  apply  only  to 
certain  cases  unde|r  Chapter  A    ••«      3 

(2)  The  Magistrate  of  aDbtrict  can  alone 

hold  proceedings  in  a  case  (such  as 
the  removal  of  a  thatched  house) 
under  Section  308  of  the  Code  of 
Criminal  Procedure.  The  Joint 
Magistrate  while  in  charge  of  the 
Magistrate*s  office  has  no  such 
jurisdiction  ,„    36^ 

(3)  Proceedings  under  Section  308  of  the 

Code  of  Criminal  Procedure  for  the 
removal  of  obstructioiis  may  be 
originated  by  a  Joiilt  Mi^^rate  in 
charge  of  a  divisiod  of  a  district.. ••    41 

(4)  In  the  case  of  a, complaint  under  Sckb- 

tion308  df  the  (Jode  of  (}riininal 
Procedure  for  the  removal  of  an 
obstruction  froib  a  thorough&re,  a 
Magistrate  should  first  enquire  if 
the  road  18  a  public  one  or  not.    If 


Digitized  by 


Google 


Ivi 


INDEX  (CRIMINAL  RULINGS). 


Page, 

Jurisdiction— (  Continued,) 

he  fiods  in  the  affirmative,  he  has 
— -"  to  proceed  ;  if  in  the  negative, 
he  should  withhold  his  hand  and 
abstain  from  carrying  out  the  order 
for  removal  of  the  obstruction    •••     67 

See  Appellate  Court  (1)  (2) 

See  FnU  Bench  RuUnge  (1)  {%)  (3) 

See  High  Court 

See  Land  Disputes  {}) 

JUBT. 

( 1 )  Where  a  Sessions  Jud^e  in  his  charge  to 

the in  a  case  in  which  an  ap- 
prover accomplice  cave  his  evi- 
dence drew  the  attention  of  the 
to  the  necessity  for  requiring  corro- 
boration to  the  approver*s  evidence 
before  they  could  convict  upon  it,and 
the  >— ^-  notwithstanding  his  charge 
convicted  upon  the  uncorroborated 
evidence  of  the  accomplice,  it  was 
held,  following  a  Full  Bench  ease 
citedt  that  the  ^gh  Court  could 
not  interfere  with  such  conviction    37 

(2)  Where  a  Sessions  Judge  omitted  in 

his  charge  to  the to  comment 

on  different  parts  of  the  evidence 
for  the  defence,  to  which  he  simply 
alluded  as  being  unimportant,  and 
allowed  evidence  aa  to  character 
and  hears^  evidence  to  go  to  the 
.— ,  the  High  Court  acquitted  the 
prisoner,  the  other  evidence  in  the 
case  being  insufficient  for  convic- 
tion ...     ih. 

(3)  Evidence  as  to  character  ousht  not  to 

be  laid  before  a ,  but  should  only 

be  taken  and  considered  by  the 
Sessions  Judge  in  awarding  punish- 
ment ...    ib, 

(4)  Conviction  by  a  — — -  set  aside  in  a  case 

of  murder  in  which  there  was  a 
total  absence  of   all  evidence    to 
show  that  the  prisoner  had  com- 
mitted the  crime  ...     46 
See  Culpable  Homicide, 


Land  Disputes. 

(1)  A  SessionB  Judge  has  no  power  to  in- 

terfere with  an  order  of  a  Magis- 
trate attaching  disputed  land  under 
Section  319  ot  the  Code  of  Criminal 
Procedure  ...       1 

(2)  The  power  of  attaching  land  regard- 

ing which  there  is  a  dupute  con- 
femd  on  a  Magistrate  by  Section 
318  of  the  Code  of  Criminal  Proce- 
dure, extends  to  disputes  as  to 
possession  of  land  of  which  rival 
zemindara  are  in  possession  by  their 
I70t8  .«r    ih. 


Page, 


84 


Land  Disputes— (Coii/iniicrf.) 

See  Breach  of  the  Peace, 
See  Procedure  (21)  (22) 
See  Public  Servant  {\) 

License. 

Where  the  accused  was  charged  with 
a  breach  of  Section  77  Act  III  of 
1864  in  not  taking  out  a  — -  for  a 
woodyard,  and  he  pleaded  that  the 
yard  had  been  in  existence  prior  to 
1864,  it  was  held  that  the  Magis- 
trate was  wrong  in  refusing  to 
enquire  into  the  allegation  as  to  the 
existence  of  the  yard  prior  to  1864 

Limitation. 

See  Treason  (1) 

LOTTBBT   OpPICB. 

The  sanction  of  the  Local  Govern- 
ment is  necessary  before  a  charge 
for  keeping  a  —  under  Section 
10  Act  XX\U  of  1870  OML  be 
instituted  ...      2 

M 

Magistrate's  attestation. 

See  Procedure  (19)  (20) 

Magistrate  op  District.  , 

See  Jurisdiction  (2) 

MiS-CARRIAQB. 

The  offence  defined  in  Section  312 
can  onl^  be  committed  when  a 
woman  is  in  fact  pregnant  ...       4 

Murder. 

Capital  sentence  should  be  pro- 
nounced on  a  conviction  for even 

if  the  accused  be  pr^nant,  although 
the  execution  of  the  sentence 
should  be  deferred  till  after  delivery    66 

N 

Nuisance. 

See  Jurisdiction  (2)  (3) 


Obstruction. 

See  Jurisdiction  (2)  (3)  (4) 

Oppbnce. 

See  Procedure  (9) 

Opficul  Lbttbb. 

See  Waging  War  against  the  Queen  (2) 


Digitized  by 


Google 


INDEX  (CRIMINAL  RULINGS). 


Ivii 


Page. 


Pciu  Code. 

See  Act  XXVI'I  of  WO. 
See  Procedure  (9) 

PnJTtT. 

See  Amends, 

PUA. 


See  Procedure  (6) 

FoucK  Opficeb. 

A negli<jently  or  improperly  sub- 
mitting an  incorrect  report  of  a  IochI 
investigation  may  be  punished  under 
Section  29  of  Act  V  of  1861  in 
cases  where  the  proof  is  insufficient 
to  bring  the  case  under  Section  218 
of  the  Fenal  Code 

Poiici  Rbpobt. 

See  Breach  of  the  Peace  (3) 

hKaARCT. 

See  Murder* 

PlBTIOCI  COSVICTIOW. 

See  Procedure  (U)  {X^) 

PlOCEDUR£. 

(1)  No  lejral  conviction  can  take  place 
unless  the  opinion  of  the  Assessors 
is  taken  on  the  whole  of  the  evi- 
dence in  a  case  ..• 

(1)  In  a  case  filling  under  Chapter  AlV 
of  tlie  Code  of  Criminal  Procedure, 
a  Magistrate  is  .bound  by  Section 
253  to  summon  the  witnesses  for 
the  defence  even  if  he  entertain 
doubts  as  to  tbe  value  of  their  evi- 
dence, as  it  is  impossiblfc  to  state 
beforehand  what  credit  will  be  given 
to  their  evidence  • 

(5)  Following  the  Queen  vs,  GoraChand 
Gope,  the  Court  set  aside  an 
order  of  acquittal  passed  by  a 
Deputy  Magistrate  in  a  case  which 
b«»  tried,  on  evidence  not  taken 
before  himself  in  the  case,  but 
entirely  on  evidence  in  another 
cnlebefore  another  Officer  (tbe 
Joint  Mnjristrate)  ••• 

U]  Having  regard  to   Section  3/5  of  the 

^  ^  Co3e  oi  Criminal  Procedure,  a  Ma- 
gistrate is  bound  to  take  steps  to 
procure  the  attendance  of  all  the  wit- 
nesses mentioned  by  the  accuscil  in 
tbe  list  delivered  to  the  Magistrate 
bT  whom  he  was  committed  . .. 

iS\  Per  Kemp,  J.~Where  a  witness  called 

^  bT  onTof  the  parties  is  a  competent 
,.itnp.sthe  opposite  party  has  a  right 
to  cro.s-examine  hun  though  the 
party  calling  him  has  declined  to 
•tk  »  wDgle  question 


17 


15 


23 


(9)  In 


34 


ih 


45 


47 


Page. 

Pbocedube — (Continued) 

(6)  An  accused  should  plead  by   his   own 

mouth  and  not  through  his  counsel 
or  pleader,  though  his  counsel  or 
ploader  may  at  the  proper  time 
address  the  Court  on  his  behalf    ...     42 

(7)  Where  sanction  under  Section    170   of 

the  Code  of  Criminal  Procedure  to 
prosecute  a  person  criminally  for 
fabricating  false  evidence  was  not 
given,  it  was  held  that  the  error 
was  not  cured  by  Section  426  of 
that  Code,  and  the  person  charged 
was  ordered  to  be  discharged. 
The  sanction  given  by  the  Sessions 
Judge  after  the  case  was  committed 
to  him  and  the  prisoner  had  pleaded 
to  the  charge  is  not  a  sanction  con- 
templated by  the  law        ^         _     ••• 

(8)  The  mere  assertion  of  a  fair  claim  of 
property  or  right,  or  the  mere  exist- 
ence of  a  doubt  as  to  right  is  not 
sufficient  to  justify  an  acquittal  in  a 
case  of  plunder  of  crops.  The 
claim  to  the  property  must  be 
prooed  by  evidence  to  be  fair  and 
good  ^  ••• 
a  case  in   which   the  accused  was 

charged  under  Sections  of  the  Penal 
Code  of  an  offence  which  was  com- 
mitted before  the  Penal  Code  came 
into  operation,  it  was  held  that 
having  regard  to  Section  4  Act  XVII 
of  1862  and  Section  426  of  the 
Code  of  Criminal  Procedure,  the 
error  of  procedure  was  not  suffi- 
cient to  vitiate  the  conviction  so 
Ion  Of  as  the  punishment  awarded  as 
under  the  Penal  Code  did  not  exceed 
that  which  was  the  legal  penalty  for 
the  offence  before  the  Penal  Code 
became  law  ^  ...     48 

(10)  Where  a  Magistrate  convicted  under 
certain  repealed  Sections  of  a  law, 
the  High  CJourt  refused  to  set  aside 
the  conviction,  having  regard  to 
Section  426  Code  of  Criminal  Pro- 
cedure, as  the  conviction  and  sen- 
tence might  have  been  passed  under 
Seciione  of  the  Penal  Code  and  no 
substantial  injury  had  been  done  to 
the  accused  ...         ••*     ^^ 

(11)  As  a  rule,  before  flog;;ing  is  given  as 
im  additional  punishment,  there 
ought  to  be  formal  evidence  upon 
the  record  of  the  previous  convic- 
tions relied  on.  The  conviction 
nnd  identity  of  tlie  pri.^oner  ought 
to  be  proved  in  the  regular  way. 
A  mere  kyfeut  is  no  evidence 
whatever  •••     53 

(12)  A  mere  kyfeut  from  the  record  office 
is  not  sufficient  to  prove  u  former 
conviction  against  a  prisoner. 
There  should  be  sworn  testimony 
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Pbocbduhe — (  Continued.) 


to  the  fact,  and  also  to  the  identifi  - 
cation  of  the  prisoner  with  the 
person  previously  convicted  ...     53 

{13)  Whore  tlie  accused  who  has  heen 
duly  summoned  or  arrest'^l  under 
a  warrant  in  a  case  under  Cliapter 
XIV,  Code  of  Criminal  Procedure, 
is  present  to  meet  any  charjie,  and 
no  evidence  is  forthcoming  acrainst 
him  owing  to  the  absence  of  the 
proseoifnr  and  his  witncf^^es,  it  it 
be  not  shewn  to  the  Magistrate 
that  tlie  c^r^e  is  one  in  which  he 
ouirht  to  adjourn  the  incjuiry  under 
Section  224,  the  Magistrate  U 
bound  to  discharge  such  accused 
person  ^  ...     t6. 

(14)  Section  180  of  th'e  Code  of  Criminal 

Procedure  was  not  inten<l'*d  to 
enable  a  Majristrate  in  ordinary 
cases  to  examine  witnesses  in  the 
absence  of  the  accused.  Under 
Section  67  of  the  Code  of  Criminal 
Procedure,  a  complainant  has  a 
rijiht  to  an  adjudication  upon  the 
point  whether  in  the  judgment  of 
the  Magistrate  there  is  sufficient 
ground  for  proceeding  ...     ib. 

(15)  Where  sanction  to   prosecute   on    a 

criminal  char<re  under  Section  169 
of  the  Code  of  Criminal  Procedure 
was  given  in  the  case  of  only  one 
prisoner  out  of  two  prisoners  who 
were  tried  together,  the  High  Court 
directed  the  n^lease  of  the  prisoner 
in  regard  to  whom  such  sanction 
was  not  given  ...     55 

(16)  An  order  calling   for   recognizances 

under  Section  280,  or  for  security 
under  Section  281,  Code  of  Crimi- 
nal Procedure,  must  be  passed  at 
the  time  of  deciding  the  original 
case.  If  no  such  order  is  then  , 
made,  subsequent  proceedings  must 
be  taken  under  Section  282  and  the 
parties  summoned  to  show  cause  ...     56 

(17)  Where  a  complaint  was  made  by    A 

that  timber  belonging  to  his  master 
which  had  been  cut  and  stacked  in 
a  certain  place  had  been  removed 
by  /i,  who  said  that  the  timber 
was  cut,  not  by  A^s  master  but  by 
himself  and  that  he  had  stacked  it 
in  a  place  where  he  always  put  his 
timber;  it  was  held  thnt  the  Magis- 
trate could  not  proceed  under  Sec- 
tion 62  of  the  Code  of  Criminal 
Procodure,  but  was  bound  to  try 
the  charge  brought  against  B,  and 
either  restore  the  timber  to  A  or 
leave  it  where  it  was,  according  to 
the  result  of  the  investigation     ...    ib. 


' 
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Procedure — (  Continued,) 

(18)  Points  out  the   importance   of  pro- 

perly recording  and  attesting  the 
confessions  of  prisoners  under  Sec- 
tion 205  of  the  Code  of  Criminal 
Procedure  ...    63 

(19)  It  is  n  't  necessary  under  Section  205 

of  the  Code  of  Criminal  Procedure 
to  state  in  tlie  body  of  the  exami- 
nation of  the  accused  that  the 
statement  comprises  every  question 
put  to  the  accused  and  every  an- 
swer given  by  him,  or  that  they 
were  recorded  in  full  and  read  to 
him,  and  that  he  had  full  liberty  t<i 
add  to  or  explain  hiz  answers.  The 
Magistrate's  attestation  at  the  foot 
of  the  examination  whej  duly  re- 
cordetl  in  the  terms  of  that  S**ction, 
is  sufficient  prima  facie  evidence 
of  ?uch  examination,  unless  the 
Sessi<ms  Judge  doubts  the  genuine- 
ness of  the  Alagistrate's  signature, 
in  which  case  he  should  take  evi- 
dence on  that  point.  The  exami- 
nation of  the  accused  properly 
recorded  is  evidence,  and  should  be 
allowed  to  go  to  the  Jury  under  Sec- 
tion 365  of  the  Code  ...    68 

(20)  Before  the  examination  of  a  prisoner 

in  the  presence  of  the  committing 
officer  can  be  used  as  evidence 
against  him  under  Section  366, 
Criminal  Procedure  Code,  the  pro- 
visions of  Section  205  of  that  Code 
must  have  been  complied  with  and 
the  committina  officer's  attestation 
affixed  in  full  to  the  examination...     83 

(21)  When    both    the  disputing    parties 

are  examined  and  state  that  men 
were  collected  by  their  opponents 
for  the  purpose  of  committing  a 
breach  of  the  peace,  a  Magistrate 
is  justified,  without  enquiring  who 
was  the  aggressor  or  the  aggrieved 
party,  to  proceed  under  Section 
318  of  the  Code  of  Criminal  Pro- 
cedure, and  to  take  whatever  steps 
are  in  his  opinion  necessary  to  pre- 
vent a  breach  of  the  peace  ...     84 

(22)  Where    a     Magistrate     proceeding 

under  Section  318,  Code  of  Crimi- 
nal Procedure,  decides  on  the  evi- 
dence in  favor  of  a  party  as  being 
in  possession  of  the  disputed  land, 
the  High  Court  cannot  re-consider 
the  Magistrate's  decision  and  decide 
which  party  is  in  actual  possession,     8 

(23)  A  complainant  in  a  case  who  men- 
tioned the  names  of  several  wit- 
nesses on  his  behalf  was  requested 
to  produce  them  on  a  certain  date. 
Instead  of  doing  that,  he  prodaced 
only  2  witnesses,  who  were  exa- 
mined.    Held  that  as  the     corn- 
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See  Asseifsors  (\)  (2) 

See  Breach  of  the  Peace, 

See  Criminal  Mis-appropriation. 

See  Evidence  (1) 

See  Jurisdiction  (1)  (4) 

See  Warrant  (2) 

See  Witnesses  (1) 

PiO«ECOTOB. 

See  Procedure  (13) 

^BLIC  SbEVANT. 

Where  an  order  had  been  made  by 
a  Magistrate  under  Section  318  :>f 
the  Code  of  Criminal  Procedure  in 
favor  of  A  in  respect  of  certain 
land,  and  B  subseqiientlj  obtained 
an  order  from  the  Collector  declar- 
ing him  entitled  to  the  same  land, 
in  pursuance  of  which  he  was  put 
into  possession  by  an  officer  of  the 
Collector ;  it  was  held  that  before 
B  could  be  convicted  under  Section 
188  of  the  Penal  Code  of  disobeying 

an  order  made  by  a it  should 

be  proved  that  he  was  aware  of  the 
order  under  Section  318  and  that 
having  that  knowledge  he  disobeyed 

12)  Before  a  conviction  can  be  had  under 
Section  228  of  the  Penal  Code  of 
ofiering  an  insult  to  a  — -,  it  must 
be  proved  that  there  was  an  inten^ 
^ion  to  insult 
See  PoUce  Officer. 
p      See  Witnesses  (1) 

See  Amtellate  Court  (1)  (3) 
See  FuU  Bench  Rulings  (4) 
See  Murder. 
See  Procedure  (If)  (U) 
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plainant  did  not  apply  to  the  Ma- 
gistrate to  issue  summonses  on  the 
other  witnesses  or  ask  him  to  pro- 
ceed under  Section  262,  Code  of 
Criminal  Procedure,  the  Magistrate 
was  not  wrong  in  law  in  deciding 
the  case  on  the  etidei^ce  which  was 
before  him 

(U)  In  a  case  in  which  the  accused 
person  cited  a  number  of  witnesses, 
and  the  evidence  already  before  the 
Magistrate  was  contradictory,  it.  was 
held  that  the  Magist**ate  should 
have  summoned  and  examined  the 
witnesses  wlf&m  the  accused  wanted 
to  call 

(25)  The  plain  intention  of  the  Legisla- 
tnre  in  Section  171  of  the  Criminal 
Procedure  Code  was  that  the  Court 
before  which  an  offence  Whs  com- 
mitted and  by  which  the  prelimi- 
nary enquiry  was  made  should  not 
be  the  Court  to  investigate,  try,  or 
commit  for  trial 


ib. 
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Rkcogntzance. 

See  Breach  of  the  Peace  (1)   (2)   (4) 

(5)  (6)  (7) 
See  Procedure  (16) 

Rbcobd. 

(1)  A  Sessions  nuthee  should  contain  the 

of  defence  set  up  by  the  pri- 
soner in  the  Sessions  Court. 
Points  out  how  such  -— —  is  to  be 
made  up  with  reference  to  Sections 
372,  373  and  374  of  the  Code  of 
Criminal  Procedure  ...     1^ 

(2)  The  Magistrate's of  the  procced- 

in<;s  prior  to  commitment  should 
always  be  forwarded  to  the  High 
Court  „.     67 

Reqistratiok  Act. 

See  Full  Bench  Rulings  {I) 

Rbpealbd  Law. 

See  Procedure  (9)  (10) 


Salt. 

See  Contraband. 

Sanction  to  Prosecutb. 

See  Full  Bench  Rulings  (2) 
See  Procedure  (7)  (15) 

Sbccsitt. 

See  Procedure  (16) 

Sentence. 

See  High  Court  (6) 
See  Procedure  (10) 

Sessions  Recx)bd. 
See  Record. 

SUBOBDINATB  CoURT. 

See  Full  Bench  Rulings  (2) 

SUBUnNQ  UP. 

See  Assessors  (1)  (2) 
See  Culpable  Homicide. 
See  Jury. 

Summons. 

See  Breach  of  the  Peace  (4) 

Surety. 

See  Warrant  (2) 


Theft. 


Section  378  of  the  Penal  Code  does 
not  include  under  the  offence  of 
—  the  case  when  one  joint  pro- 
prietor takes  into  his  own  sole  pos- 
session property  belonging  to  him- 
self and  his  co-proprietors  which 
bad  previouflly  been  in  their  joint 
costCKly 


51 
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Thoboughfare. 

See  Judisdiction  (4) 

Tbamsfeb  of  Case. 

See  High  Court  (3)  (4)  (5) 

Tbsason. 

(1)  The  special  limitation  of  the  period 

for    prosecution    (three  years)   in 

cases    of   and  misprison  of 

— -  under  Stat.  7,  Wm.  Ill, 
Cap.  3,  Section  5,  is  an  exceptitm 
to  the  general  rule  in  criminal 
cases;  and  in  enacting:  Section  1*21 
of  the  Indian  Penal  Code,  the  Le- 
mslature  has  not  thought  fit  to 
Emit  in  any  way  the  period  within 
which  a  prosecution  for  an  offence 
against  that  enactment  may  be 
commenced,  and  consequently  such 
limitation  does  not  form  part  of  the 
Penal  Code 

(2)  QMcere,  whether  with  reference  to  the 

28th  Section  of  Act  II  of  1855,  a 

prisoner  charged  with can  be 

convicted  on  the  evidence  of  a 
sinjrle  witness  P 


25 


ib. 


Tbial. 


See  Waging  War  against  the  Queen  (1) 
See  Procedure  (3) 


U 


Uhlawful  Assemblt, 

Procedure  to  be  observed  in  the  case 
of  a  charge  under  Section  154, 
Penal  Code,  against  the  owner  of 
land  on  which  au  -^—  is  held,  point- 
ed out.  The  record  of  the  oiiginal 
riot  case  is  no  evidence  in  the  case 
under  Section  154 


W 


WaGIKO  WaB  against  the  Q0EE!f. 

(1)  In  a  case  in  which  the  accused  was 

charged   with    abetting    the   

under  Section  121  of  the  Penal 
Code,  it  was  held  that  the  Calcutta 
Gazette  and  the  Gazette  of  India 


Pagt. 

Waging  Wab  against  the  Queen— (Con^) 

were  admissible  in  evidence,  under 
Section  8  of  Act  II  of  1855,  to 
prov«  the  proclamation  and  official 
communications  of  the  Government 
relating  to  the  war  ...    25 

(2)  A  printed  ofiicial  letter  from  the  Se- 
cretai'y  of  the  Government  of  the 
Punjab  to  the  Secretary  of  the 
Government  of  India  was  held  to 
be  admissible  in  evidence  under 
Section  6  Act  II  of  1855  ..      ih. 


Wabbant. 

(1)  A for  the  arrest  of  a  person  on  a 

charge  of  abduction  should  state 
the  intent  with  which  the  ofience 
was  committed 

(2)  Before  a can  issue  attaching  the 

property  of  a  surety,  he  should  be 
called  on  under  Section  220,  Code 
of  Criminal  Procedure,  to  show 
cause  why  he  should  not  pay  the 
penalty  mentioned  in  his  bond,  and 
It  must  appear  cleerly  on  the  face 
of  the  record  that  he  had  such  no- 
tice given  him 

Whipping. 

See  Appellate  Court  (1)  (2) 
See  Full  Bench  Rulings  (4) 

Witnesses. 

(1)  No  conviction  can  be  had  under  Sec- 

tion 228  of  the  Penal  Code  simply 
because in  a  case  give  in- 
consistent evidence  and  give  their 
evidence  reluctantly  and  take  up 
the  time  of  the  Court  .... 

(2)  An  accused  person  is  entitled  to  have 

his  — "  summoned  and  examined, 
even  if  those  —  were  named  as 
implicated  in  the  offence  with  which 
the  accused  is  charged 

See  Cross- Examination  (2) 

See  Procedure  (2)  (4>  (5)  (14)  (20) 
(23)  (24) 


t'".i!A  y,Z  i'    L  OS'*'-' 


Digitized  by 


Google 


TABLE    OF    CASES 

(CRIMIN'AL  RULINGS). 


AbeLikh  Liall  vs.  Sirnam  Singh 

Ameer  Khan 

Ameer  Khan  and  another,  Petitionen 

Ameerooddeen 


B 


Page, 


SO 
60 
69 
25 


Babar  Ali  Kahar  ...  46 

Becharam  Bbuttachaijee  ...  67 

Bette,  Petitioner  ...  6 

Bbarot    Ch  under    Bose  v$,     Dwarkanath 

Chowdbry  ...  86 

Bhikaree  ...  63 

Bhugwan  Lall  ...  3 

Bidboomookhee    Dabee  vs.   Sreenath  Hal- 

dar  ...  4 

Bisumbhur  Doss  ...  49 

Boroda  Kant  Mookhopadhya  ...  17 

Boktear  Maifaraz  ...  64 

Banda  Ali  ...  7 


Chetter,  Petitioner  ...  5 

Chota  Hurry  Pramanick  Tantee  ...  ib. 

Chnpput  Kbyrwar  ...  83 

Chntoorbhooj  Bbastee  vs,  Macnaghten  ...  2 


Dhnnobar  Ghose 


D 


G 


«.    33 


Gobuid  Sooboodhee                                     ...  56 

Qolam  Hajgam                                              ...  16 

Goehto  Lall  Dutt                                         ...  68 

GoTemment  of  Bengal  v«.  Ako tool lah        ...  21 

Grish  Chnnder  Chuckravarty                      ...  39 
GuDga   Narain    Hitter  vs,    Gour    Soonder 

Chowdhij                                              ...  85 

H 

Hurri  Kishen  Doss                                      ...  62 
H\irronath  Chowdbry  and  Rajander  Chunder 

Roy                                                     ...  1 


Jaha  Bux 
Jehan  Buksh 


Pag^^ 


14 

87 


K 


Kabul  Pattur 

Kalichum  Dass  ... 

Kalinath  Biswas 

Kartick   Chunder  Bal   vs.   Chunder     Natb 

C'huckerbutty 
Kashee   Kishore    Roy    vs,     Tarinee    Kant 

Lahoree  (in  foot  note) 
Kasim  Ali 

Keamuddin  vs.  Allah  Buksh 
Khodee  Koiburtnee  vs.  Doorgadoss  Bhutta- 

charjee 
Koonibebary       Chowdbry        vs.       Eknath 

Gurain 


M 


Mahomed  Ismail  Chowdbry 

Maseyk,  Petitioner 

Mohima  Chunder  Chuckerbutty 

Mobima  Chunder  Doss 

Mohima  Chunder  Shah 

Mobabecr  Singh 

Moniruddeen  iShamadar  vs.  Gour  Chunder 
Shamadar 

Municipal  Commissioners,  Suburbs  of  Calcut- 
ta vs.  Umbica  Churn  Mookerjee 


lalumDiitt 


34 


N 


Nassib  Chowdbry  vs.  Naunoo  Chowdbry    ... 

Nga  Cho 

Nobodeep    Chunder    Gossamee    (in    a  foot 

note) 
Notabur  Bera 
Nuzee  Nusbyo  ••. 


O^hoy  Chowdbry  vs.  Brae 
P 


Pankee  Aurut  ...     66 

Prankisto  Chunder  vs.  Bissonath  Chander..*      6 
Punchftmun  Bose  ...    ^ 


4 
17 
18 

56 

42 
67 
51 

82 

43 


6 
1 
45 
37 
15 
48 

89 

84 


47 
2 

71 

87- 
52 


42 


Digitized  by 


Google 


Ixii 


TABLE   OF   CA8BS   (CBIMINAL   RULINGS). 


R 


Rajkisbore  R07 

Ramdoyal  Singh 

Ramsabie  Chowdhrj  vs,  Sunker  Babadoor 

Roopa  Qwalla 

Roopun  Rae 

Kuglioonatb  Dass  vs,  Cbuckerdbun  Raut 

Rugboonundun  Puttronuvees 


S 


Sheikh  Ramzan 


Page, 

55 
$ 
7 

4-2 
9 

49 

19 


5S 


Sheikh  Tenoo 
Sheoigolam  Doss 
Sreenatb  Dey 


Page. 

...     11 

...     58 
..     61 


Taraprosliad  Snboo  .^  88 

Tukbeya  Uai  vs.  Tupsee  Koer  ...  28 

Tukl  Mobamed    Mundul    vs.    Kisto  Natb 

Roy  ...  58 


W 


Watson  &  Co  vs,  Bykuntnatb  Doss. 


83 


Digitized  by 


Google 


CRIMINAL  LETTERS. 


Poge. 


No.  125. — States  what  capes  should  be  en- 
tered in  Cd.  2  Majrist rate's  State- 
ment D— Explains  when  an  accused 
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No.  186. — Explains  the  intention  of  the 
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No.  1 . — Directs  the  discontinuance  by  Ma- 
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Xo.  2. — Directs  that  in  future  warrants  for 
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plicate, one  to  the  Magistrate  and  the 
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the  tabular  forms  prescribed  bj  Cir- 
cular   No.    32,  dated   Sth  November 
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Act  XXXV  or  1858. 
See  Lunacy, 

Act  VIII  OP  1859. 

Section  2.  See  Ret  judicata  (1) 

Act  XIV  OP  1859. 

Section  13.  See  Limitation  (1) 
Section  15.  See  Limitation  (2) 

Admisbtons. 

See  Joint  Property, 

Aboption. 

The  mere  circumstance  that  a  deed  of 
—  is  not  registered  is  no  ground 
why    the    —    should    not    be 
believed. 
See  Wm  (1) 

kuMYikij  Lauds. 

See  Local  Investigation  (\) 


Page, 


12 


See  Local  Invesiigaiion  (I)  (2) 

AVCZSTSAX  PBOPBBTT. 

See  Succession, 

Appeal. 

See  Ouardian. 
See  Wasilat(l) 

AprnxANT. 

See  Question  of  Fact, 

ApPEEXATB  COITBT. 

See  Issues^ 

See  Local  Investigation  ())  (2) 


B 


Bshamu  Purchase. 

Flaintifi  sued  for  the  recoyery  of  cer- 
tain property  on  the  allegation  that 
though  the  property  was  purchased 
by  A^  his  adoptive  mother,  bena- 
mee  in  the  name  of  B,  yet  that  she 
purchased  it  out  of  her  own  sepa- 
rate income  so  as  to  make  it  her 
property,  and  that  plaintiff,  as  her 
heir,  was  on  her  death  entitled  to 
the  property.    The  defendant  de« 


Benamee  Purchase — (Continued.) 

nied  that  the  purchase  was  made 
with  the  money  of  A  and  averred 
that  the  property  was  purchased 
with  the  money  of  B,  the  person 
in  whose  name  the  purchase 
stood : 

Held  that  the  defendant's  answer  was 
substantially  an  argumentative  tra- 
verse of  the  truth  of  the  plaintiff's 
story,  and  that  the  material  issue 
was  not  whether  the  defendant's 
averment  of  purchase  with  the 
money  of  B  was  made  out,  but 
whether  the  plaintiff's  story  of  pur- 
chase "by  A  with  her  own  money 
benamee  in  the  name  of  B  was 
true 

Held,  further,  that  even  if  A  pur- 
chased the  property  with  her  own 
money,  yet  nevertheless  if  she  pur- 
chased it  with  the  express  inten- 
tion at  the  time  that  after  her 
death  it  should  go  to  By  in  whose 
name  she  purchased  it,  that  would 
not  be  a  purchase  benamee  within 
the  meanme  of  the  real  issue  in  the 
case,  and  that  it  Would  make  no 
difference  in  point  of  law  whether 
A  did  or  did  not  reserve  a  life 
interest  and  control  over  the  dis- 
position of  the  proceeds  of  the  pro- 
perty during  her  life 

BOHA  TIDE. 

See  Limitation  (2) 
BouNDABT  Case. 

See  Question  of  Fact  (3) 


Compbomise. 

See  Wasilat  (1) 

CONBITIONAL  SalB. 

See  Mortgage  (2)  (3)  (4) 

CONSIDBBATION  MoNET. 

See  Contract. 
See  Mortgage  (I) 

COKTBACT. 

In  a  case  in  which  the  plamtiff  alleges 
that  he  agreed  to  sign  and  that  he 
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Contract— (JOontinued.) 


Page, 


executed  a  deed  of  sale  for  a  con- 
sideration of  a  sum  of  money,  in 
consequence  of  pressure  put  upon 
him  and  in  order  to  get  back  certain 
papers,  &c.,  of  his  which  had  been 
abstracted  by  the  defendant  and 
his  servants,  he  cannot,  whether 
under  the  English  or  Mahomedan 
Law  or  under  the  general  rule  of 
equity  and  good  conscience,  be  en- 
titled to  treat  the  deed  as  a  mere 
nullity  and  be  allowed  both  to 
avoid  the  —  and  to  retain  the 
money 


CONVETANCE. 

See  Title, 

CO-PABCBNABT. 

See  Succession. 
Costs. 


See  Ouardian. 

Custom. 

If  it  is  contendetl  that  the  succession 
to  property  is  regulated  by  any 
special  family  custom,  that  custom 
ought  to  be  alleged  and  proved 
with  distinctness  and  certainty 

See  Succession  (1) 


Deed. 

Instruments  which  are  proved  by  all 
the  attesting  witnesses  and  against 
which  there  is  no  evidence  on  the 
other  side,  ought  not  to  be  set  aside 
and  treated. as  worth  nothing  on  a 
mere  possible  suspicion  of  perjury 
and  forgery 

E 

Estoppel. 

See  Hindoo    Widow  (1)  (2) 

See  Mortgage  (1) 

See  Hes judicata {\){;i) 

Evidence. 

When     ■  of    doubtful     admis- 

sibility has  been  received  in  a  cause 
in  India,  the  Privy  Council  will 
deal  with  the  case  as  they  think 
substantial  justice  requires,  and  will 
not  allow  any  merely  technical  ob- 
jections to  prevail 

See  Question  of  Fact. 

See  Will  (2) 


FiNDHiGS  OF  Pact. 

See  Joint  Property. 
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FOBBCLOSDRB. 

See  Mortgage  (1) 

FoBUM,  Law  of  the. 

See  Mortgage  (2)  (3)  (4) 

G 

GUABDIAN. 

The of  an  infant  who  files  an  appeal 

to  the  Privy  Council  haa  no  right 
to  insist  that  the  appeal  should  go 
on  when  the  infant,  on  coming  of 
age,  applies  to  withdraw  from  the  ap- 
peal. If  the ha*  incurred  costs, 

he  may  have  a  claim  to  be  re- 
couped from  the  estate  of  the  infant, 
if  he  has  any 

H 

Hindoo  Widow. 

(1)  B  B,  &  Hindoo,  had  2  sons,  K  S  and 

S  X,  and  a  widow  (Z).  K  S  prede- 
ceased B  B.  S  L  was  afterwards 
given  in  adoption  by  B  B  and  L 
to  the  widow  (O)  of  K  6',  but 
such  adoption  was  invalid  sls  K  S 
had  not  given  O  permission  to 
adopt.  B  B  and  his  son  K  S  then 
died,  the  latter  surviving  the  former. 
Before  his  death  B  B  mortgaged 
the  property  in  suit,  and  in  a  suit 
brought  in  the  name  of  6  Z  after 
his  death  against  the  mortgagees, 
L  put  in  a  petition  in  which  she 
agretd  that  S  L  and  O  should 
alone  be  entered  as  the  owners  of 
the  property  and  that  her  own 
name  should  be  omitted.  In  a  fur- 
ther suit  for  redemption  of  the 
mortgage,  L  put  in  another  petition 
in  which  she  said  she  had  no  claim 
whatever  to  the  proprietary  rights 
in  the  property,  and  that  O  in  her 
own  right  and  as  guardian  of  S  L 
was  the  proprietor  and  owner.  Z 
now  sued  the  widow  of  K  S  alleg- 
ing that  she  is  the  heir  of  S  L  and 
as  such  entitled  to  the  property : 
Held  that  on  the  death  of  BB,  S  L 
became  his  heir,  and  upon  the  death 
of  S  L,  L  was  entitled  to  the  pro- 
perty 

(2)  Held  further,  that  L  was  not  estopped 

by  her  petitions  in  the  two  suit^  re- 
ferred to  from  claiming  the  proper- 
ty as  heir  to  4$  X,  as  at  the  time 
she  presented  the  petitions  she  had 
not  m  fact  any  interest  in  the  pro- 
perty at  all  ;  and  that  assuming 
that  Z  did  intend  to  convey  a  part 
interest  in  \he  property  which  she 
supposed  or  assumed  she  had,  she 
could  not,^  on  ^  any  principle  of  law 
t  '  or  jyUce,  b^  prevented  frbm  set- 
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HiHDoo  Widow— (Conftnu'-d.) 

ting  up  her  real  right  as  heir  of  her 
son  when  that  right  actually  ac- 
cmed 


limig. 


Obserrations  on  the  pettii\g  of  issues 
by  Courts  of  original  jurisdiction 
iinder  the  Code  of  Civil  Procedure, 
and  on  the  duty  of  an  Appellate 
Court  when  an  objection  is  made 
before  it  that  the  first  Court  did 
not  lay  down  issues  in  a  case 


Page. 


16 


15 


^f  Limitation  (1) 

^wcuprent   finding      of    the    lower 

Courts,  based  upon  admissions  made 

in  written  documents  that  property 

^bicH  had  been   originally   selt-ac- 

9uired  had   come  into   a  common 

stock  and  become         ,  upheld     ..       1 

JnilDlCTXOW. 

Wber-e  a  caie,  heard  in  review  before 
th.^  four  Judges  of  the  late  Sudder 
0<yxki^  at  Agra,  was  left   undecided 
(V>eo«iii8e    the    four    Judges    were 
^^^ally  divided   in   opinion)   when 
WJ5      High    Court    in    the    North - 
'^'est^rn  Provinces  was  established, 
'it  wa.s  held  that  one  of  the   Judges 
of  tlie  High  Court  sitting  as  a  single 
Judge  had  jurisdiction   under  Sec- 
tion 27  of  the  Letters   Patent    to 
hear  and  determine  the  case  -.     16 


*^        Sit  Benamee  Purchase. 

T J)  25ection  13  of  Act  XIV  of  1859  deals 
with  suits  between  one  or  some 
member  or  members  of  a  joint 
family,  and  some  other  member  of 
the  joint  family  complaining  of  an 
ouster  of  some  members  by  others, 
or  of  a  failure  by  the  member  in 
occupation  to  account  for  profits 
or  to  pay  maintenance  where  it  is 
due.  That  Section  does  not  apply 
to  a  suit  in  which  one  member  re- 
presenting the  rest  of  the  members 
sues  to  redeem  a  mortgage  in  which 
the  title  of  the  plaintifi  to  redeem 
is  questioned,  and  the  question  of 
joint  or  not  joint  property  has  only 
to  be  decided  incidentally  for  the 


Limitation — (^Continued.) 

purpose  of  establishing  that  title 
as  against  strangers 
(2)  Before  a  persorf  can  obtain  the  benefit 
of  Section  15  of  Act  XIV  of  1859, 
he  must  clearly  and  distinctly  show 
that  he  fills  the  position  of  the 
person  contemplated  by  that  Sec- 
tion as  a  person  who  ought  to  be 
protected,  and  he  must  show  three 
things :  first,  that  he  is  a  purchaser 
accoriling  to  the  prctper  meaning 
of  that  term;  second,  that  he  is  a 
purchaser  bond  Jide\  and  third, 
t  hat  he  is  a  purchaser  for  valuable 
consideration.  Meaning  of  the  term 
purchaser  in  this  Section  defined  .. 
See  Wasilat. 

Local  investigation. 

(1)  Reverses,   on  a  consideration   of  the 

facts,  the  judgment  of  the  High 
Court  which  set  aside  a  decision  of 
the  lower  Court  as  to  the  position 
of  certain  chur  lands  in  the  Brah- 
mapootra, when  the  decision  of  the 
lower  Court  was  founded  on  a  long 
and  careful ,  which  was  conduct- 
ed by  an  Araeen  who  visited  the 
spot  and  whose  integrity  was  unim- 
peached  .., 

(2)  An  Appellate  Court  in   India  ought 

not  to  interfere   with  the  result  of 

a  except   upon  clearly  defined 

and  sufficient  grounds,  which  must 
be  expressed  in  its  judgment        ... 

Lunacy. 

Act  XXXV    of    1858   contemplates 

only     the    question     of    .     or 

sanity  at  the  time  of  the  enquiry  ; 
there  is  no  provision  in  the  Act 
that  the  enquiry  shall  extend  to  the 
ascertainment  of  the  period  at  which 
the  alleged  lunatic  first  became  of 
unsound  mind.  The  report  of  an 
officer  on  such  enquiry  has  not  the 
effect  of  res  judicata  upon  the  issue 
between  two  parties  who  allege  that 

the   commenced  at  different 

times 

M 
Mbsne  PROriTS. 

See  Wasilat. 

Mortgage. 
(1)  A  defendant  who  has  executed  a 
mortgage  and  formally  acknow- 
ledged under  his  hand  and  seal  the 
receipt  of  the  consideration  money, 
may,  in    a  suit  for  foreclosure  by 

^  the  mortgagee  out    of   possession, 

deny  that  the  money  was  advanced, 
the  mortgage  deed  not  creating  any 
estoppel 


24 


ih. 


20 


ih. 


14 


Digitized  by 


Google 


Ixzii 


IXDEX   (privy   council   RULINGS). 


Page. 


Mo&TGAQB — (  Continued.) 

(2)  Under  the  law  of  the  Madras  Presi- 

dency, the  interest  of  a  mortgagee 
under  a  deed  o^  conditional  sale 
becomes  absolute,  accordin<;  to  the 
terms  of  the  contract,  by  the  mere 
fiwlure  of  the  mortgagor  to  redeem 
at  or  before  the,  time  specified  in 
the  deed  '  • ' 

(3)  As  regards  Benj?al,^a  Full  Bench  de- 

cision of  the  High  Court  ruling  to 
the  same  efiect  in  cases  to  which 
Regulation  XVII  of  1866  does  not 
apply,  referred  to  with  approval   ... 

(4)  The  rulin<j    in  the  present    case  not 

intended  to  interfere  with  any  rule 
of  property  est^iblished  by  judicial 
decisions,  so  as  to  form  part  of  the 
Law  of  the  Forum  wherever  such 
may  prevail,  or  to  affect  any  title 
founded  thereon 


N 


Nullity. 

See  Contract. 


Onus. 


35 


ih. 


ih. 


See  Benamee  Purchase. 
See  Queetion  of  Fact. 


Possession. 

See  Will(\) 

Practicb. 

See  Evidence. 
See  Issues, 
See  Joint  Property. 
See  Question  of  Pact. 

PfiEJUDICB. 

See  Transfer  of  Suit. 

PURCUASKB. 

See  Limitation  (2) 

Q 

Question  of  Fact. 

(1)  Principle  on  winch   the  Privy  Council 

proceed  in  dealing  with  a  mere 
on  which  the  Courts  in  India  have 
decided  in  the  same  way.     That  the 
appellant    must    prove    in    such  a 
case 

(2)  The    concurrent    judgments    of    two 

lower  Courts  as  to  the  weight  to 
be  attributed  to  Evidence  will  not 
be  interfered  with  unless  there  has 
been  some  violation  of  the  ordinary 
principles  upon  ithich  causes  ought 
to  be  tried. 
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Question  op  Fact-^ {Continued.) 

(3)  Follows  the  principle  on  which  the 
Privy  Council  have  hitherto  acted 
in  appeals  on  questions  of  fact,  and 
confirms  the   concurrent  decisions 

of  the  lower  Courts  on   a  ^   as 

to  boundaries,  where  the  local  know- 
ledge of  local  Judges  and  the  obser- 
vation of  the  local  witnessea  are  all 
impoi-tant 

B 

Redemption. 

See  Mortgage  (2)  (3)  (4) 
See  Res  judicata  (2)  » 

Res  judicata. 


(1) 


(2) 


The  rule  laid  down  by  the  Judges  m 
the  Duchess  of  Kingston*s  case  on 
the  law  of  estoppel  is  not  technical 
or  peculiar  to  the  law  of  England, 
but  is  perfectly  consistent  with  the 
2nd  Section  of  the  Code  of  Civil 
Procedure 

The  decision  of  a  Revenue  Court  in 
a  summary  suit  for  arrears  of  rent 
brought  by  A  against  B  and  others, 
in  which  B  set  up  an  ekramaniah 
under  which  he  claimed  on  behalf 
of  himself  and  others  to  hold  cer- 
tain land  as  rent-free,  which  suit 
was  dismissed  by  the  Revenue 
Court,  who  held  the  ekramamah  to 
be  valid,  is  no  bar  as  —  to  a 
suit  for  redemption  by  B  against 
A  on  his  title  as  mortgagee  in  which 
B  set  up  the  same  ekrarnamah     ... 

See  Lunacy. 

Revenue  Court. 

See  Res  judicata  (2) 


Self- ACQUIRED  Propebtt. 
See  JoiiU  Property. 


Stamp. 


37 


30 
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23 


The  plaintiff  sued  his  elder  brother  for 
a  share  in  certain  family  property. 
The  defendant  raised  a  question  of 
family  custom,  and  relied  on  a  cer- 
tain de^d  of  release  which  he  said 
the  plaintiff  had  given  him,  but 
the  existence  of  which  the  plain- 
tiff* denied.  That  document  was 
not  stamped,  though  on  the  face 
of  it  it  stated  tbat  it  was 
to  be  — ^ed.  No  objection  was 
taken  on  tliat  score  to  the  docu- 
ment before  the  first  and  the  Lower 
Appellate  Courts,  who  considered 
tbat  the  document  was  a  genuine 
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Stamp— (  Continued,) 

document  executed  bj  the  plaintiff. 
After  its  J)poductiou  it  had  an  in- 
sufficient •^—  of  2  anntis  pat 
upon  it.  The  High  Court,  on 
appeal,  left  the  deed  as  part  of  the 
eiridence  in  the  cas6,  but  qualified 
its  effect  and  the  extent  of  its  oper- 
ation hy  making  it  a  deed  of  release, 
releasing  so  much  of  that  which  the 
pkin tiff  might  otherwise  claim  as 
would  be  covered  by  the  insufficient 

of   2  annas.     Held  that  the 

High  Court  might  either  have  re- 
fused to  admit  the   document  for 

want  of  a ^  or,  which  would  be 

more  correct,  it  might  have  require 

ed  it  to  be  properly   ed    and 

the  penalty  paid  into  Court;  but 
the  course  taken  was  entirely  with- 
out precedent,  without  principle, 
and  without  authority 

^XCISSION. 

(1)  fiy  the  common  law  of  Hindoostan, 

the  descent  is  in  coparceny  where 
no  other  cuatom  or  nght  is  proved 

(2)  The  fact  tuat  a  settlement  was  made 

by  the  Government  in  the  name  of 
an  elder  son  and  that  he  has  conti- 
nued to  be  solely  registered  from 
that  time  to  this  affords  no  conclu- 
sive evidence  against  the  title  of  the 
younger  brother  in  property  which 
was  once  the  property  of  the  fa- 
ther. The  mere  fact  that  one  of 
two  brothers  was  registered  so  as 
to  be  the  proprietor  to  the  outer 
world,  18  not  of  great  weight  on 
that  point,  if  there  has  been  a  con*- 
tinuous  enjoyment  of  the  property 
by  both  brothers  upon  equal  terms 

See  Custom, 

See  Hindoo  Widow  (1)  (2) 

SCSPICTON. 

See  Deed, 


TicHiocAi.  Objections. 
See  Evidence, 

TlltB. 

Where  a  Hindoo  executes  a  kobala  in 
favor  of  another  at  a  time  when  he 
has  no  —  to  the  property,  his 
subsequently  becoming  entitled  as 
heir  would  not  make  the  kubala 
good 

TiAjrerMt  Of  Suit. 

Where  there  is  a  general  feeling  iti  a 
district  against  a  party  to  a  suit, 
and  such  party  feels  that  be  is  not 
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Transfer  op  Suit — {Continued.) 

likely  to  have  ft  fair  trial  before  the 
local  Judge  with  that  feeling  in  the 
district  against  him,  his  proper 
course  is  to  petition  the  European 
Judge  to  remove  the  case  into  his 
Court  and  to  try  it  in  the  first  in*- 
stonce 


W 


Wasilat. 

(1)  Where  the  parties  to  sUit  which  wet^t 

up  on  appeal  to  the  High  Court 
entered  into  an  agreement  in  1826, 
by  one  of  the  terms  of  which  it  was 
stipulated  that  both  parties*  should 
provisionally  take  possession  of  cer*- 
tain  portions  of  the  land  in  dispute, 
but  that  either  party  would  be  at 
liberty  within  12  months  firom  the 
date  of  the  agreement  to  apply  .  to 
the  proper  tribunal  to  effect  a  rec- 
tification in  the  quantity  of  land 
which  each  was  to  hold  permanent- 
ly, and  one  of  the  parties  did  make 
such  application  to  the  local  Judge, 
who  ref\iscd  to  entertain  it  on  the 
ground  that  the  appeal  (which 
under  the  agreement  was  to  be 
abandoned)  was  still  before  the 
High  Court,  it  was  held  by  the  Pri- 
vy Council  that  the  local  Judge 
should  either  have  entertained  the 
application  himself  as  an  original 
suit,  or  have  kept  possession  of  it 
until  a  petition  had  been  presented 
to  the  Dudder  Court  to  make  the 
agreement  a  proceeding  of  that 
Court  and  to  have  an  order  giving 
effect  to  it  by  way  of  compromise  ... 

(2)  Where  the    final    rectification  of  the 

shares  of  land  resulted  in  the  re- 
spondent getting  a  larger  portion 
than  he  bad  neld  provisionally 
unCet  the  agreement,  and  the  re- 
spondent was  put  into  possession  of 
the  additional  share  in  1854,  his 
Iriffht  to  — —  for  such  portion 
followed  as  a  matter  of  course 
unless  barred  by  some  final  impe«> 
dintent,  and  limitation  in  a  suit  by 
him  for  such  — ,  it  was  held, 
began  to  run  fi*om  I84d  when  the 
rightful  partition  was  completed  ... 

WiLU 

(!)  The  case  of  a  Hindoo  claiming  by 
adoption  under  a  ■  which  was 
put  forward  shortly  afler  the  testa- 
tor's death  and  which  was  acted 
upon  and  recognised  for  a  period  of 
27  years  by  the  whole  family,  the 
validity  of  which was  questioned 

k 
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in  a  fuit  brought  by  the  peraon 
adopted  against  members  of  the 
family,  was  considered  to  be  analo* 
gous  to  a  case  in  whi^h  the  legiti- 
macy of  a  person  in  possession  is 
questioned  a  very  considerable  time 
a^ter  his  possession  has  been  acquir- 
ed by  a  party  who  has  a  strict  legal 
right  to  question  his  legitimacy. 
In  such  a  case,  the  defendant  m 
order  to  defend  his  states  shculd 


i^e. 


Wil'Jt — (  Continued,) 

be  allowed  to  inyoke  against  the 
claimant  every  presumption  which 
reasonably  arises  from  t$e  long  re^ 
cognition  of  his  legitimacy  by  mem- 
bers of  the  family  or  other  persons 
(?)  Judgment  of  the  Appellate  Court, 
wnich  di^ered  from  the  lower 
Court  fis  to  the  evidence  with  re- 
spect to  the  validity  of*  tl^e  — -, 
reversed 
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The  4tb  January  1871. 

Present  s 

The  Hoa*ble  L.  S.  Jaekson  and  F.  A.  Glover, 
Judges. 

ftJmltatioii— Cause  of  aotlon^&CTer- 
sionors^&iiTl^t  of  suit. 

Case  No.  1292  of  1870. 

Special  Appeal jrom  a  decision  passed  by 
ike  Officiating  Judge  of  Gya^  dated  the 
Zlst  March  1870,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  ZOth  September  1869. 

Pershad  Siogb  and  others  (Defendants) 
Appellants, 

versus 

Ckedoe  Lall  aod  others  (Plaintiffs)  Respond* 
ents, 

Mr,  C.  Gregory  for  Appellants. 

Bmbco  Kalee  Kishen  Sein  for  Respondents. 

la  A  foit  against  A  widow  for  aets  of  waste  aod  aliena- 
tion alleged  to  have  taken  place  daring  the  lives  of  the 
pimintiff't  mothers  who  were  then  the  next  heirs  to  the 
property  : 

HXLD  that,  as  the  mothers  allowed  more  than  12  years 
UKftUpse,  their  cause  of  action  expired,  and  that  it  did 
Bot  reTive  m  favoar  of  the  plaintiffs  who  had  since  been 
Wm  and  had  now  arrived  at  majority : 

Hklj>  that,  if  by  the  death  of  the  widow  a  new  cause  of 
actioa  aecmed  to  the  plaintiffs  as  reversioners  entitled 
u  the  property,  they  might  sue  again  ;  but  they  could 
Boc  sooceed  in  the  present  suit. 

Jackson^  J,-^We  think  that  upon  the  first 
groomi   roised  m   this    special  appeal,   the 


decision  of  the  lower  appellate  Court  must 
be  reversed. 

The  plaintiffs  sued  complaining  of  acts 
of  waste  and  alienation  on  the  part  of  the 
widow,  such  acts  having  taken  place  more 
than  30  years  ago.  The  widow  was  still 
alive,  and  certain  other  parties  who  are 
also  defendants  are  in  posssession  of  pare 
of  the  property. 

As  regards  the  particular  cause  of  action 
on  which  the  plaintiffs  sued,  it  soems  to  us 
that  the  suit  is  burred  by  limitation.  At 
the  time  when  the  alienation  complained  o( 
occurred,  the  mothers  of  the  plaintiffs  were 
alive  and  were  then  the  next  heirs  entitled 
to  this  property,  and  they  might  have  brought 
the  suit  which  the  plaintiffs  have  now 
brought,  but  they  did  not  do  so.  They  al- 
lowed more  than  12  years  to  elapse,  and  this 
cause  of  action  is  not  revived  in  favour  of 
the  plaintiffs  who  have  since  been  born  and 
have  now  arrived  at  majority. 

It  seems  that  the  widow  whose  nofs  were 
complained  of  died  during;  the  pendency  of 
the  suit;  and  the  plaintiffs  contend  that  this 
being  so,  they  are  entitled  to  have  their  suit 
dealt  with  as  if  she  hai  previously  died,  they 
being  now  the  reversioners  entitled  to  the 
property.  It  seems  to  us  that  this  is  out  of 
the  question.  The  plaint  was  framed  on  a 
different  cause  of  action  altogether,  and  no 
application  was  made  to  amend  the  plaint. 
It  seems  to  us  clear  that  the  plaintiffs  were 
not  entitled  to  have  the  decree  which  they 
have  got  upon  the  plaint  which  they  brought 
into  Court.  They  have  probably  a  new 
cause  of  action  upon  the  death  of  the  widow, 
nud  may  sue  again  if  so  advised,  but  the  pre- 
sent suit  ought  to  have  been  dismissed. 

The  decision  of  the  Lower  Appellate  Court 
will,  therefore,  be  reversed  with  costs. 
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The4tli  January  1871. 

Present : 

The  Hon'ble  l¥.  V^^Bayley  and  Dwnrkanath 
Mitter,  Judges, 

&ent  salts-— Jadflrments. 

Cme  No.  1523  of  1870  under  Ast  Xof  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Purneah^  dated  the  Z\st 
March  1 870,  affirming  a  decision  of  the 
Deputy  Collector  of  that  District,  dated 
the  21th  November  1869.    ^ 

Dliunvjij    Koonwar   (Defendant)  Appellant, 

versus 

Oogi^iir  Nnrain  Koonwar   (Plain* iff)    Re- 
spondent, 

Baboo  Tarucknath  Dutt  for  Appellant. 

Baboo  Ohinash   Chuuder  Banerjee  for  Re- 
spondent. 

Unless  the  circnmstances  of  one  rent-iuit  are  on  all 
fours  with  those  of  another,  it  is  a  serious  error  f  >r  a 
Court  to  refer  to  its  judgment  in  one  case  for  the  reasons 
of  its  (leci:iioii  in  another  case. 

Bayley^  J. — Wk  think  that  in  this  case 
the  iudgment  of  the  Lower  Appellate  Court, 
so  far  as  it  regards  the  plain  tiffs  claim  to 
enhanced  rent  for  12- 16th  of  1276,  roust  be 
reversed. 

The  plaintiff  sued  for  arrears  of  rent  at 
the  old  rale  for  1274  and  1275,  and  at  an 
enhanced  rate  for  1276.  As  to  the  arrears 
clHimed  at  the  old  rate  for  1274-1275,  the 
plaintiff  got  a  decree,  and  no  appeal  was 
made  by  the  defendant  on  that  point.  The 
claim  as  to  enhanced  rate  was  on  the  grounds, 
( 1 )  of  the  increased  productivenees  of  the 
soil,  (2)  of  the  increased  value  of  the  pro- 
duce, and  (3)  of  the  defendant  paying  at  a 
lesser  rate  of  rent  than  the  prevailing  rate 
as  paid  by  the  same  claf^s  of  ryots  for  lands 
with  similar  advantages  in  the  neighbour- 
hood. 

It  was,  under  the  or'^inary  rules  of  plead- 
ing, for  the  plaintiff  to  prove  these  allega- 
tions. 

In  regard  to  the  first  two  grounds  of 
enhancemrnt,  however,  the  plaintiff^s  plea- 
der here  gives  up  the  case.  The  only  re- 
miiuing  question  is  whether  the  plaintiff  has 
proved  the  lost  ground  of  enhancement,  viz,, 
whether  the  rate  paid  by  the  defendant  was 


less  than  the  prevailing  rate  as  paid  by  the 
same  class  of  ryots  for  adjacent  lands  with 
similar  advantages,  and  whether  on  this 
ground  pl.nintiff  could  get  a  decree  at  the 
enhanced  rate  sued  for  for  the  12- 1 6th  of 
1276. 

We  have  heard  all  the  evidence  addooed 
by  the  plaintiff  on  this  point,  and  it  is  clear 
that  plaintiff  does  not  by  it  prove  that  the  rate 
claimed  by  the  plaintiff  (rupee  1-6  annas  per 
beegah)  is  paid  by  the  same  class  of  ryots  for 
adjacent  lands  with  similar  advantages  and 
is  the  prevailing  rate,  that  is  to  say,  the  rate 
paid  by  so  large  a  majority  of  the  same  claas 
of  tenants  for  such  lands  as  would  justify  one 
to  hold  the  ra»e  claimed  to  be  the  "  prevail* 
ing^^  rate.  Upon  this  ground,  therefore,  the 
plaintiffs,  being  unable  to  prove  his  claim  to 
the  enhanced  rate,  must  fail  to  obtain  a  de- 
cree in  this  case  for  the  12-16th  of  1276. 

Another  objection  taken  to  the  judgment 
of  the  Lower  Appellate  Court  is,  that  there 
is  no  decision  by  that  Conrt  on  the  contesred 
question  as  to  what  was  the  standard  measure- 
raent  pole  of  the  pergunnah.  It  is  true  that 
there  was  a  dispute  on  this  point  before  the 
Ameen  who  preferred  to  the  Collectornte  and 
adopted  the  pole  thence  received  ns  the 
standard  pole,  but  still  it  was  for  the  Lower 
Appellate  Court  to  adjudicate  in  this  suit  for 
enhanced  rent  the  question  whether  sach 
pole  was  the  standard  of  measurement  for 
the  particular  pergnnnah  or  division  in 
which  these  lands  were.  No  decision  what- 
ever has  been  come  to  by  the  Lower  Appel- 
late Court'on  this  point. 

There  it  also  no  decision  by  the  Lower 
Appellate  Conrt  on  the  question,  distinctly 
raised  before  it  by  the  defendant,  viz,^  whe- 
ther certain  lands  claimed  by  the  plaintiff  as 
subject  to  enhancement  were  liable  to  as- 
sessment at  all,  the  averment  of  defendant 
being  that  they  were  lakheraj  land.  But 
be  it  as  it  may,  it  is  sufficient  to  say  that 
the  Lower  Appellate  Court  has  given  the 
plaintiff  a  decree  to  enhance<l  rent  at  the 
rate  of  rupee  1-6  annas  without  any  evi- 
dence as  to  that  being  the  ^^  prevailing^* 
rate  generally  paid,  and  not  only  by  five  or 
six  witnesses,  by  the  same  class  of  ryots 
for  lands  adjacent  with  similar  advantages. 
It  is  true  that  while,  on  the  one  hand,  the 
defendant's  written  statement  was  a  clear 
averment  of  his  right  under  Section  4  Act 
X  of  1859  for  having  held  at  one  uniform 
rate  from  the  time  of  the  permanent  set- 
tlement ;   yet,    on    the    other,    defeqdnut'a 
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deposiiioD  aod  tliut  of  bis  ugeat  od  ouih  was 
1  rude  contradictory  to  that  atateraeDt ;  bur 
itvtsfor  the  plaiotili  to  prove  bis  case 
before  be  coald  rely  on  tbe  weaknesa  of  tbe 
defeodant's  case. 

As  the  plaiutifT,  therefore,  has  failed  to 
profe  his  claim  to  enhanced  rent  of  12- 16th 
fcr  1276,  tbe  judgment  of  tbe  Lower  Ap- 
pBliate  Court  on  this  point  must  be  reversed 
aid  tbe  plaintiflfa  suit  dismissed. 

Each  party  will  bear  bis  own  costs  in  all 
tie  Coarts. 

This  decision,  however,  must  not  be 
niderslood  to  prejudice  any  future  claim 
that  the  plaintiff  may  have  to  enbnnced 
mk  It  simply  dismisses  tbe  plaintiff's 
pnieiit  claim  to  enhanced  rent  for  12-16ib 
•f  1276,  because  tbe  plaintiff  has  failed  to 
profo  the  particular  grounds  which  be 
v^  in  this  particular  case. 

¥6  will  only  add  that  iu  this  case  the 
bver  Appellate  Court  has  seriously  erred 
n  referring  to  his  judgments  iu  other 
CMoe  for  bis  reasons  for  tbe  decision  of  this 
tm.  When  a  plaintiff  sues  several  defend- 
iBtB  Quder  Act  X  of  1869,  tbe  separate 
tesaais  are  io  a  position  to  make  and  often 
do  make  quite  separate  defences.  The  Lower 
Appellate  Court,  therefore,  sliould  always  see 
Ww  far  tbe  circumstances  of  one  case  are 
laallj  on  all  fours  to  those  of  another  before 
it  refers  to  tbe  judgment  iu  tbe  one  for  that 
iaaaotber. 


Tbe  4th  January  1871. 

Present  : 

TheHou'bleF.  B.  Kemp  and  G    C.  Paul, 
Judges. 

Sorvej  maps— Svidenoe. 

Case  No.  1314  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ike  Judge  of  H^est  Burdwan^  dated  the 
Zrd  June  1870,  affirming  a  decision  of 
the  Moomiff  of  Bistopore^  dated  the 
Yltk  February  1870. 

Gadadhur  Banerjee   and   others  (Plaintiffs) 
Appellants  f 


versus 


IWa 


Chaud   Banerjee   and  others  (DefeQ<i- 
ants)  Respondents. 


Mr,  31.  M.  Duet  nnd  Baboo  Bttngshee  Dhur 
Sein  for  Appellants. 

Baboo  Rash  Beharee  Ghose  for 
Respondents. 

In  a  case  involving  a  boandarjr  dispute,  a  aarvey  reap, 
if  not  oonclusive  evidence,  is  evidence  of  an  important 
character  which  ought  to  be  looked  into  and  consi- 
dered. 

Kempf  J. — Looking  to  the  plaint  in  this 
case,  the  cause  of  action  appears  to  be  that 
the  defendant  cut  down  trees  belonging  to 
the  jungle  mebal  Monzah  Bnshdeopore,  tbe 
property  of  the  plaintiffs.  The  defendants 
set  up  an  independent  title,  stating  that  the 
lands  were  not  included  in  the  plaintiff^s 
talook  ;  that  they  really  belonged  to  the 
dewuttur  lands  of  Baboo  Brijo  Kisbore 
Singh  ;  and  that  those  lauds  had  breu  pur- 
chased by  them  in  execution  of  a  Hecree 
against  the  said  Baboo  Brijo  Kishore  Singh. 
Looking  to  the  judgment  of  the  first  Courr., 
it  is  very  clear  that  the  first  Court  treated 
this  suit  as  a  boundary  dispute,  fir  the 
issues  were  whether  the  jungle  in  suit  bus 
been  held  khas  by  the  plaintiffs  as  belong- 
ing to  their  putnee  tnlook,  or  whether  it  was 
the  ancestral  rent-free  property  of  Baboo 
Brijo  Kishore  purchased  by  the  defendants. 
The  first  Court  states  that  the  plaintiffs 
produced  no  documentary  evidence  in  sup- 
port of  their  title,  and  with  reference  to 
tbe  witnesses  the  Moonsiff  says  that  they 
are  men  of  low  caste  and  tenants  of  the 
plniiitiffs,  and  therefore  he  considers  their 
evidence  not  trustworthy.  It  appears  that 
an  Ameen  was  deputed  to  hold  a  locnl  in- 
vestigation in  this  case,  and  as  the  plaintiffs 
could  not  with  their  plaint  file  the  survey 
map  which  was  subsequently  filed,  —inas- 
much as  they  could  not,  until  the  defend- 
ants put  in  their  written  statement,  know 
that  the  case  would  be  iu  the  nature  of  a 
boundary  dispute, — this  map,  to  which  it  it 
alleged  tbe  predecessors  of  tbe  defendants 
and  the  plaintiffs  were  parties,  was  put  in, 
and  the  Moonsiff  ordered  tbe  Ameen  to  en- 
quire into  and  compare  the  survey  map,  if 
two  days*  fees  were  put  in  by  tbe  plaintiffs. 
It  appears  that  the  plaintiffs  paid  these  fees. 
But  the  Judge  on  appeal  held  that  this  sur- 
vey map  could  not  be  received  us  evidence 
iu  the  case. 

We  are  of  opinion  that  io  a  cas^  of  this 
description  wiiich  involves  a  boundary  dis- 
pute, a  survey  map,  if  not  conclusive,  ia 
evidence  of  an  important'  character  which 
ought  to  be  looked  into  and  considered.  It  is 
not  evidence  which  it  was  within  the  power 


Digitized  by 


Google 


Chil 


f  HE  WEErtiT  fiBPORTER. 


RuIiHffi.      [Vol.  XV. 


of  the  plmutiflf8  to  mnnufacture,  nor  under 
ilie  circumstances  of  the  case  was  it  impera- 
tive upon  them  to  file  this  evidence  with 
their  plaint.  The  document  is  one  which 
has  come  from  a  public  office,  and  which 
has  been  to  a  certain  extent  admitted  by 
the  first  Court.  The  Judge  was,  therefore, 
wrong  to  reject  it.  We  remand  the  case 
and  direct  the  Judge  to  admit  as  evidence 
and  consider  the  survey  mtp  put  in  by  the 
plaintiffs. 

The   decision    passed   by  the  Judge  is  re- 
versed, and  this  appeal  decreed  with  costs. 

Paul,  J, — I  concur. 


The  4th  January  1871. 

Present  : 

The  Hon'ble  F,  B.  Kemp  and  G.  C.  Paul, 
Judges, 

Deposlts^Aot  VZ  (B.  C.)  of  1862. 

Case  No.  825  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Bardwan,  dated  the 
nth  February  1870,  reversing  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  Z\st  December  1869. 

Kristo  Protibar  and  others  (Defendants) 
Appe  Hants  ^ 

versus 

Alladinee   Dossee   and   another   (Plaintiffs) 
Respondents, 

Baboo  Bungshee  Dhur  Sein  for  Appellants. 

Baboos  Romesh   Chunder  Mitter  and  Nul' 
leet  Chunder  Sein  for  Respondents. 

A  party  IS  not  entitled  to  benefit  from  a  deposit  under 
Act  Vl  (B.  C.)  of  1862,  if  it  was  paid  in  without  a 
tender  to  and  refusal  by  the  opposite  party. 

Pauh  J' — In  this  case,  there  are  no 
grounds  for  special  appeal.  The  questions 
raised  between  the  parties  are  simply 
questions  of  fact.  The  Appellate  Court 
bus  disbelieved  the  oral  evidence  adduced 
by  the  defendnnt  in  support  of  the  payments 
pleaded.  With  regard  to  the  money  paid 
under  Act  YI,  it  is  quite  clear  that  that 
money  was  not  p>iid  in  after  a  tender  to 
and  refusal  by  tire  plaintiff,  and  therefore  the 
defendant  ft  not  eDtiiUd  to  BQjr  bfueflt  from 
•ucUdepQiitf 


The  decree  of  the  lower  Court  will,  there- 
fore, stand.  As  to  the  money  paid  in  under 
Act  YI  the  party  who  made  the  deposit 
will  be  entitled,  on  a  proper  application  beiui; 
made  to  the  Collectorate,  to  get  the  same 
back. 

Tho  special  appeal  is  dismissed  with 
costs. 


The  401  January  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  G.  0.  Paul, 
Judges, 

Costs— Section  189  Act  VZZZ  of  1*59. 

Case  No  381  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Hooghly,  dated  the  29rd 
June  1870,  reversing  an  order  of  the 
Subordinate  Judge  of  that  District,  dated 
the  14M  JBebruary    1870. 

Janokee  Nath  Mookerjee   and  others  (Judg- 
ment-debtors) Appellants, 

versus 

Joy  Kishen  Mookerjee   fDecree-hoIder)    Re' 
spondent. 

Baboo  Vmbika   Churn   Banerjee  for    Ap- 
pellants. 

Baboo  Mohendro  Lall  Shome  for  Respond- 
ent. 

The  mere  specification  of  costs  in  a  decree  without  an 
allotment  of  responsibility,  is  not  a  suffident  compliance 
with  Section  189  Act  VIII  of  1859. 

Kemp,  J. — The  points  taken  in  this  specisl 
appeal  are,  first,  that  an  the  decretal  order  is 
silent  as  to  costs  no  costs  can  be  recovered 
by  the  special  respondent  in  execution  of  the 
decree.  The  next  point  is  that  no  interest 
having  been  awarded,  the  decree-holder  can- 
not recover  in  execution  any  interest  on  the 
co8f».  The  first  Court  held  that  aa  there 
was  no  separate  order  in  the  decree  with 
reference  to  costs,  the  Court  ooald  not  ia  the 
present  execution  case  award  any  amouot  on 
account  of  costs,  and  that  the  decree-holder 
ought  to  get  the  decree  amended  and  tnke 
out  fresh  execution  of  the  same.  The  Jaci|i^e 
on  appeal  reversed  the  decision  of  the  first 
Court,  observing  that  the  order  of  the  Jad^e 
in  English  distinctly  states  tlmt  the  appeal  U 
dfcrHd  Tf itb  ooiii.   Qo  referring  to  tb^  j  iidg« 
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■eunn  Eogliab,  we  find   thnt   8uch    is   the 
eue,  bol  then  in  the  decretal  order  which  is 
dnvii  ap  in  the  Teroacalar  there  is  do   pro- 
fiiioa  Bade  as  to  casta.     Under  Section  189 
of  Act  VIII  of  1859,  the  decree  must  state 
tkeaiBouot  of  costs  incarred  in  the  suit,  and 
hf  what  parties   and  in    what   proportions 
(bey  are  te  be  paid,  and  this  decree  is  to   be 
Sfoed  bj  the  Judge.     The  Judge  appears 
isihiek  that   because  there  is  a  schedule 
appended  to  the  decree  of  the  costs  incorred 
hj  boib  the  appellant  and   respondent,   this 
insufficient  compliance  with  the  provisions 
«f  SeetioQ  189  ;  but  such  is  not  the  case,  for 
there  is  no  order  as  to  what  parties  and   in 
wbtt  proportion  the  costs  are   to  be   paid. 
Tbemere  array  of  costs  incurred  without  say- 
is;  who  is  responsible  for  these  costs  is  not 
i  lofficient   compliance    with    the   Section 
iboTs  quoted.     It  is,  therefore,  with  regret 
tbtt  we  are  obliged  to  remand   this  case  in 
erder  that  the  decree-holder  may  take  steps 
lobtre  the  decree  amended.  In  doing  so,  the 
Jedge  mast  distinctly  understand    that  he 
imotto  go  behind   the  original  judgment, 
bot  simply  amend  the  decree  so  that  it  may 
•ecordwith  thejudgment« 

With  reference  to  the  question  of  interest, 
BBder  the  ruling  of  the  Full  Bench  publish- 
ed in  Volume  VI,  Weekly  Reporter,  page 
109,  00  interest  can  be  awarded   in    execu- 


his  own  costs  of 


Each  party  must  bear 
this  appeal* 

Paulf  J. — I  concur. 


The  4th  January  1871. 

Present: 

Thi  Hon'ble  V.  B.  Kemp  and  G.  C.  Paul, 

Judges, 

azecatlon — Bona  fides* 

Case  No.  327  of  1870. 

Miseellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  East  Burdwan,  dated 
the  5M  July  1870,  affirming  an  order  of 
the  Moonsiffof  that  District,  dated  the 
2\st  January  1870. 

'SeelMiAth  Mnndul  (Decree-holder)  Appel- 
lant, 

versue 

Cbunder  Boy  and  others  (Judgment* 
dtbtori)  Respond^nU. 


Baboo    Oopendro    Chunder    Bose  for 

Appellant. 

No  one  for  Respondents. 

If  A  person  is  to  be  concluded  by  the  contention  that 

his  application  to  execute  is  not  bond  fide^  he  sboald 
be  given  an  opportunity  of  explaining  fully  and  clearly 
all  his  acts. 

Paul,  J. — In  this  case,  it  appears  to  us 
that  the    appeal    should   be   allowed.     An 
application  was  made  on  the    17th  of  Jan- 
uary 1870  to  Execute  a  decree  dating  so  far 
back  as  the  month  of  March  1859.     On  the 
present  application  for  execution  being  made, 
the  MoonsiflF  called   for  a  report   from   his 
seristah,  and  on  a  perusal  of   that   report 
considered  the  application  barred  by  limita- 
tion, and  refused   to  issue  execution.     The 
Appellate  Court,  with  some  general  observa* 
tions  with  reference  to  the  utility  of  applying 
a  fixed   principle  of  law  in  mutters  of  this 
description,    upheld    the    decision    of    the 
Moonsiff ;  but  neither  in  the  one  Court  nor 
in  the  other  do  I  find  ttiat  the  facts  of  the 
case   were  at  all   investigated,  or  that  the 
judgment-creditor    was  given   any    oppor- 
tunity  of   explaining    that   matters   which 
appeared  to  impute  to  him  laches  were  de 
facto  capable  of  explanation.     In  this  case 
a  certain  application  was  made  in  1865,  end 
certain   proceedings   were  held    upon    that 
application,  on  which,  however,  we  have  no 
very   clear  information.     Again,    in    1868 
Ofrtnin  other  proceedings  took  place,  and  it 
appears    that    through    the    apparent   neg«  « 
ligeuce    of    the    judgment-creditor    in   not 
depositing  some  Ameen's  fees,   the  sale  fell 
through.     It  appears  tons  that  if  a  person 
is  to  be  concluded  by   the  contention   that 
his  application  to  execute  is  not  bonA  fide, 
he  should  be  given  an  opportunity  of  ex- 
plaining fully  and  clearly  all  his  acts.     In 
this  case    that    opportunity    has   uot  been 
given,    and    it  is    therefore    impossible   to 
uphold  either  of  the  judgments  of  the  Courts 
helow.     The   decision   of  the   lower   Court 
will  be  reversed  and  the  case  sent  back  for 
trial. 

Kemp,  J, — I  entirely  concur  in  this 
judgment.  The  Judge  should  send  for 
the  proceedings  in  the  execu tioo  case  of 
1865.  He  has  the  power  and  is  bound  to 
do  so  aiid«v  Section.  168  of  Aoi  YUl  of 
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The  4th  January  1871. 

Present : 

The    Hon'ble   E.    Jftckson    nnd    Ouoocool 
Chunder  Mookerjee,  Judges. 

Beversloners— Parljiea. 

Eristo  Suukur  Dutt  Uoj  (Defeudant) 
Petitioner  y 

versus 

KoylashDafh   DuU  Roy  (Plaintiff) 
Opposite  Party, 

Baboo  Mohinee  Mohun  Roy  for  PetitioDer. 

No  one  for  Opposite  Party. 

In  a  9uit  to  recover  possession  of  property  held  by  a 
vidow,  the  reversioner  was  held  to  have  b<en  errone- 
ously made  a  co-defendant. 

Jackson^  J. — This  is  an  application  to 
be  allowed  to  appeal  in  formh  pauperis 
from  a  decision  of  Moulvie  Syed  Abdool- 
Inh,  Subordinate  Judge  of  Mymensingh. 
Kristo  Suukur  Dull  Roy,  who  is  the  appli- 
cant, states  that  his  interests  are  affected  by 
the  decree  in  this  case.  The  plaintiff  had 
hruught  a  suit  to  recover  possession  of  cer- 
tain property  as  the  adopted  son  of  the 
husbiind  of  one  Hurro  Soondurree,  who,  as 
%lie  widow,  was  in  possession  of  her  deceased 
husband's  property.  Kristo  Sunkur  Dutt 
Roy  came  in  claiming  to  be  the  reversioner. 
Ue  was  at  first  made  a  co-defendant.  Sub- 
sequently, however,  the  Subordinate  Judge 
considered  that  as  his  interests  were  remote 
and  contingent  upon  his  being  alive  upon 
the  death  of  the  widow,  and  that  he  at  pre* 
sent  had  not  any  interest  in  the  property, 
he  accordingly  in  deciding  the  case  removed 
Kristo  Sunkur  Dutt  Roy  from  the  category 
of  the  defendants,  and  ultimately  decreed 
the  plaiuiitf*s  claim  only  against  the  widow. 
Kristo  Sunkur  Dutt  Roy  now  asks  this 
Court  to  allow  him  to  appeal  from  that 
decision. 

We  are  inclined  to  think  that  Kristo  Sun- 
kur Dutt  Roy  ought  not  to  have  been  made 
u  defendant  in  this  litigation  at  all.  He  is 
not  at  present  interested  in  this  property^ 
and  it  is  a  question  whether  he  will  ever 
have  any  interest  at  all.  At  the  same  time, 
it  is  a  great  pity  that  the  Subordinate  Judge 
did  not  see  this  from  the  very  first.  The 
applicant's  rights  may  undoubtedly  be  very 
much  injured  by  the  course  adopted  by  the 
Subordinate  Judge,  first  by  making  him  a 
d^feudaut  aad  then  striking  his  uamb  off, 


and  finally  iu!tually  inserting  his  name  in  the 
decree  as  one  of  the  parties  to  the  suit. 
Looking  at  the  circumstance  that  Kristo 
Sunkur  Dutt  Roy  should  not  have  been  made 
a  party,  we  thiuk  we  oujjht  not  at  preseat  to 
allow  him  to  appeal.  But  we  direct  that 
the  Sul}ordinate  Judge  strike  his  name  out 
of  the  list  of  the  defendants  in  the  decree. 
The  Subordinate  Judge,  having  previously 
removed  him  from  among  the  co-defendants, 
appears  to  have  made  a  mistake  in  inserting 
his  name  in  the  decree  afterwards.  If  Uiere 
is  any  difficulty  in  carrying  out  this  order, 
we  will  admit  an  appeal  to  carry  out  the 
order. 

The  decision  in  this  case  will  not  in  any 
way  affect  the  interests  of  the  reversioner  as 
he  was  no  party  to  that  decision. 

A  copy  of  this  order  will  be  forwarded  to 
the  Subordinate  Judge. 


The  5th  January  i87l. 

Present : 

The   Hon'ble  E.  Jackson  and  Onoocool 
Chunder  Mookerjee,  Judges. 

Sale  of  portion  of  a  tenure^Seotion 
108  Aot  VXXX.  1899. 

Case  No.  1401  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  of 
Dacca,  dated  the  4M  May  1870,  reversing 
a  decision  of  the  Moonsiff  of  Lechra- 
gunge,  dated  the  ZOth  September  1869. 

Nund  Lftll  Roy  and  others  (Plaiutifli)  Ap^ 
pellants, 

versus 

Gooroo  Churn  Rose  and  others  (Defendants) 
Respondents. 

Baboo  Hem   Chunder  Banerjee  for  Appel- 
lants. 

Baboos  Kishen   Dyal  Roy,    Grija   Sunkur 
.  Mojoomdar  and   Chunder   Mohun  I^VK 
for  Respondents. 
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WiMra  %,  shar«r  in  an  undivided  talook,  afttr  ob- 
tiittiBga  decree  for  money  doe  to  him  on  ecooont  of 
hb  ikirs  of  the  rent,  brings  to  mU  a  portion  of  the 
t«n  oorretponding  with  the  share  of  the  rent  for 
vkiehbe  obtained  a  decree,  the  sale  has  no  furUier 
dtet  than  an j  otliar  sale  in  whioh  the  right^  of  the 
jedgment-debtor  ia  sold. 

/oelion,  J. — Thbeb  seems  from  the  facts 

of  this  case  as   pat   before  us  to  have  been 

a  shikroee   talook    called    Prankisto    Roy, 

which  was  the  joint  property    of  Tripoorali 

SooQ^arree    and     Rnm   Soondar   Roy,  each 

bohiin^  an  8  annas   share.     The   share   of 

Run  Soondur  Roy  was   purchased,  we  are 

not  told  when,  by  Soodharam  Roy,  and  that 

ibire  was  afterwards   sold    in  execution  of 

&  decree  against  the  sons  of  Soodharam  Roy, 

ind  was   purehnspd    partly  in  August  1860 

by  the  plaintiffs   Nos.  2  to  8,  and  partly   in 

September  1864  by  the  plaintiff  No.  1.    Sub- 

leqaent  to    these   purchases,    the   4    nnnns 

proprietor  of  the   zeraindaree  in  which  the 

liiikmee    talook    was  situated   brought   an 

setion  for   arrears  of  rent  due  to  him  upon 

his  4  Annas  share  of  that    talook.     He  made 

Tripoorah  Soondaree  and  Ram  Soondur  Roy 

dffeodnnts   in    that  case.     Against  them  he 

obtained  a  decree,  and  in   execution  of  that 

decree  he  put  up  for   sale  4   annas   of  the 

^ikmee  talook,  and  one   of  the  defendants 

b  this  suii  became  the  purchaser. 

The  present  plaintiflb  allege  that  by  these 
proeeediogs  in  the  Collector's  Court,  and 
the  porehnse  by  the  defendant  who  has  been 
pat  JQto  possession  by  the  Collector,  they 
hftve  been  dispossessed  of  2  annas  out  of 
the  8  annas  share  belonging  to  Ram  Soondur 
Roy,  aud  they  bring  this  suit  to  recover 
poBwssion. 

Tlie  first  Court  gave  the  plaintiffs  a  decree, 
considering  that  they  had  been  in  possession 
of  Ram  Soondur's  share  with  the  knowledge 
ot  the  zemindar.  The  Lower  Appellate 
Court  reversed  the  decision  of  the  first 
Court  and  dismissed  the  plaintiffs'  suit,  be- 
cause the  plaintiffs  after  their  purchase  had 
not  registered  themselves  as  proprietors  of 
tbe  ah ikmee.  talook  in  the  zemindar's  serish- 
K  and  because  the  Appellate  Court  presum- 
ed from  that  fact  that  the  zemindar  was  not 
^qiainted  with  the  fact  of  the  purchase  ; 
%Tui  he  considered  that  in  the  absence  of 
^«  registration,  the  zemindar  was  entitled 
to  sue  for  arrears  of  rent  against  the  regis- 
<ert>d  talookdar,  and  that  the  Collector  was 
^bt  to  sell  the  property   as  against  suph 


registered  talookdar,  and  that  the  defendant 
obtained  a  good  title  under  such  sale. 

There  has  been  a  long  contention  on  both 
sides  as  regards  the  law  which  is  applicable 
to  this  case.  The  first  question  which 
appears  to  arise  upon  it  is  as  to  the  law 
under  which  the  sale  by  the  Collector  was 
held.  It  has  been  ar^roed  that  it  was  the 
tenure  which  was  sold.  But  we  are  quite 
satipfied  that  the  sale,  whatever  might 
be  the  effect  of  it,  was  held  under  the 
provisions  of  Section  108  Act  X  of 
1859,  and  that  it  w^s  not  the  tenure 
which  was  sold.  Under  this  Section,  a 
sharer  in  an  undivided  tnlook,  after  obtain- 
ing a  decree  for  money  due  to  him  on  ac- 
count of  his  share  of  the  rent,  can  bring 
to  sale  the  whole  under-tenure  under  cer- 
tain circumstances.  But  in  this  case  the 
proprietor,  instead  of  adopting  that  course, 
brought  to  sale  only  a  portion  of  the  tenure 
which  corresponded  with  the  share  of  the 
rent  for  which  he  obtained  a  decree.  There 
might  possibly  be  some  argument,  if  he  had 
brought  to  sale  the  whole  tenure,  that  the 
sale  would  have  come  under  the  provisions 
of  Act  VIII  of  1865,  B.  C,  by  which  a 
tenure  is  sold  free  from  all  incumbrances. 
But  looking  at  the  course  which  the  pro* 
prietor  has  adopted  by  selling  only  a  portion 
of  the  tenure,  that  portion  was  sold,  as 
stated  in  Section  108,  '*  in  tb")  snme  manner 
'*  as  any  other  immoveable  property  may  be 
*' sold  in  execution  of  a  decree  for  money 
*'  under  the  provisions  of  the  two  next  fol- 
**  lowing  Sections.  "  The  sale,  therefore, 
would  have  no  further  effect  than  any  other 
sale  in  which  the  right  of  the  judgment- 
debtor  was  sold. 

Applying  this  view  of  the  law  to  this 
case,  there  can  be  no  doubt  about  the  effect 
of  the  sale,  as  the  right  of  Ram  Soondur 
Roy  had  long  Itgo  passed  away  from  him  by 
sale,  first  to  Soodharam  Roy,  and  afterwards 
to  the  present  plaintiffs.  The  sale  of  2 
annas  of  Ram  Soondur  Roy's  share  in  the 
tenure  in  the  year  1868  by  the  Collector  car- 
ried with  it  no  results  whatever.  The  pur- 
chaser having  purchased  only  the  rights 
and  interests  of  Ram  Soondur  Roy  in  those 
2  annas,  and  those  rights  being  no  longer 
in  existence,  purchased  nothing.  This  is 
the  point  upon  which  the  special  appeal  has 
been  laid  before  us,  and  we  think  that  the 
contention  is  good.  We  shall,  therefore,  set 
aside  the  decision  of  the  Subordinate  Judge 
on  this  point,  and  decree  the  plaintiffs*  suit' 
for   2   annas  of  the  shikmee  talook^   with 
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The  5th  January  1871. 

Prtieni : 

The  Hon'ble  F.  B.  Kemp  and  G.  G.  Paul, 
Judges, 

DoonxneiitB— Mofassll  procedure^ 
Special  appeals. 

Case  No.  1344  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  West  Burdwan,  dated  the 
\Oth  June  1870,  reversing  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  30M  March  1870. 

Nund  Eishore  Doss   Mohunt    (Defeudant) 
Appellant, 

versus 

Ram  Kulpo  Roy  (Plaintiff)  Respondent. 

Baboos  Ashootosh  Dhur  and  Rajendro  Nath 
Bose  for  Appellant. 

BabooM  Juggadanund  Mookerjee  and  Bern 
Chunder  Banerjee  for  Respondent. 

The  rales  which  regnlate  the  e^mdact  of  cases  in  the 
Mofussil  Courts  do  oot  necessitate  the  proving  of  doeu- 
meots  which  are  not  disputed. 

Grounds  of  special  appeal  should  be  spedfle,  and 
should  indicate  clearly  the  error  of  law  assigned,  or  the 
8\ib8iantial  error  or  defect  in  law  in  the  procedure  or 
investigation  which  is  imputed ;  and  in  the  latter  case  it 
ahould  bo  msde  to  appear  on  the  face  of  the  ground  of 
appeal  that  such  error  or  defect  probably  produced  error 
or  defect  in  the  decinon  on  the  merits,  by  stating  what 
bearing  it  had  on  the  merits. 

Paul,  J. — If  the  rale  which  is  now  being 
adopted  by  the  Chief  Justice  *in  hearing  ap- 
plications for  the  admission  of  special  appeals 
required  an  illustration  of  its  utitity,  this 
case  will  afford  a  very  striking  example.  In 
tliis  case,  the  decision  turned  entirely  upon 
certain  questions  of  fact  upon  which  the 
Appellate  Court  came  to  a  very  clear  con- 
clusion as  follows  : — **  That  by  judicial  docu- 
'*  ments,  the  plaintiff  has  proved  that  he 
''carried  on  business  separate  from  the  fami- 
"  ly  ;  that  he  has  always  been  in  possession 
"  of  this  estate  on  this  own  account  ;  that 
"  the  family  separated  in  1263  B.S.;  and  that 
**  he  has  been  in  possession  since  the  separ- 
•*  atiou.*'  The  questions  of  facts  were  thus 
very  clearly  and  very  distinctly  fouud  by  the 
Lower  Appellate  Court;   and    that  Court 


also  devoted  eohsiderable  time  and  trouble 
to  the  disseotion  of  the  case,  and  te  the  eon^ 
sideration  of  the  evidence.  Under  theae 
circumstances,  one  would  liave  Ihoagbl  that 
the  most  contentious  mind  ia  the  world 
could  hardly  have  discovered  any  thing  joe* 
tifying  a  resort  to  a  special  appeal. 


If  the  case  of  Beglar  versus  Toka  Shero), 
reported  in  Volume  VI,  Moore*^  Indiaa 
Appeals,  page  522,  be  consulted,  it  will  be 
found  there  to  be  substantially  laid  down  by 
the  Privy  Council  that  the  rules  which  re« 
gulate  the  conduct  of  cases  in  the  Mofussil 
Courts  do  not  necessitate  the  proving  of  do- 
cuments which  are  not  disputed.  The  re- 
marks of  the  Pri^y  Council  are  as  fbllows  :~- 
**  It  is  said  on  the  part  of  the  appellant  that 
"  that  will  was  oot  properly  in  evidence,  for 
**  although  a  will  was  produced  (or  rather 
**  an  official  copy  of  a  will  was  produced) 
*'  there  was  no  examination  of  witoesseB^ 
**  kc.f  &c.  If  it  would  be  necessary  to  de- 
''  cide  that  question,  their  Lordships  would 
'*  be  inclined  to  hold  that  the  will  waa  soffl* 
"  oiontly  in  evidence  for  the  purposes  of  thia 
'*  suit.  The  Regulation  provides  that  where 
'*  documents  are  produced  and  they  are  net 
"  disputed,  they  shall  be  received  withoai 
«<  proof."  Therefore,  I  am  right  in  holding 
that  the  ground  as  drawn  is  tio  ground  of 
special  appeal. 

The  other  grounds  I  do  not  notice  in  de- 
tail, because  they  fall  within  oee  or  the 
other  of  the  two  criteria  within  which  I 
have  said  these  grounds  of  special  appeal 
came. 

I  desire  here  to  point  out  Uiat  the  grounds 
of  special  appeal  should  be  specific,  aud 
should  indicate  clearly  the  error  of  law  as- 
signed or  the  substantJul  error  or  defeot  iu 
law  in  the  procedure  or  investigation  which 
is  imputed  ;  and  iu  the  latter  case  it  should 
be  made  to  appear  on  the  face  of  the  ground 
of  appeal,  that  such  error  or  defect  probubly 
produced  error  or  defect  in  law  in  the  deci- 
sion on  the  merits,  by  stating  what  bearing 
the  supposed  error  or  defect  had  on  the 
merits  of  the  case- 

If  the  grounds  of  special  appeal  are  not  so 
drawn,  I  think  the  special  appeu!  should  be 
dismissed  without  further  consideration  be- 
ing accorded  to  the  case.  It  must  also  be 
borne  in  mind  that  mere  eriticisuid  of  the 
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TMioQiiifs  employed  by  Courts  below  are  not 
grounds  of  special  appeal.  The  fact  that  a 
Jodse's  mind  was  influeoced  by  circum- 
stances which  io  another  mind  would  not 
carry  the  saitie  weight  or  produce  tbe  same 
effeft,  is  not  h  matter  which  warrants  a 
ground  of  special  appeal.  In  the  practice  of 
n  honorable  profession,  too  much  streps  can- 
BOt  be  placed  on  the  propriety  of  drawing 
tnd  certifying  orroands  of  special  appeal, 
vhich  are  so  in  law,  and  which  are  at  least 
irgaRble  and  capable  of  being  supported  by 
tome  distinct  matter  or  circumstance  in  the 
Ctte. 

It  appears  to  me  that  beyond  taking  up 
the  time  of  the  Court  most  unnecessarily,  no 
possible  advantage  has  accrued  to  the  appeU 
Itat,  either  frorn  filing  the  special  appeal,  or 
firom  the  Arguments  addressed  to  us.  The 
SMe  turned  upon  questions  of  fact  properly 
tareitigated  and  carefully  decided  in  the 
Coart  below,    and  these  specious  grounds  of 

rial   appeal    were    merely    put  in  against 
interests  of  justice   for  the  purpose  of 
IMstag  delay. 

Thejie  belnsr  my  yiews,  it  is  unnecessary 
to  add  that  the  special  appeal  should  be  dis- 
sitted  witii  costs. 

Kemp^  J.— 1  concur  in  dismissing  the 
special  appeal   with  costs. 


Tbe  oth  January  1871. 

Present : 

TIm  Hon'ble  F.  B.  Kemp  and  6.  C.  Paul, 
Judges, 

SeTtto^V' Additional  evidence. 

Case  No.  1316  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judicial  CtimrAissioner  of 
Ch%ta  Nagpore^  dated  the  IBM  April 
1870,  affirming  a  demsion  of  the  Deputy 
Commissioner. of  Hcusareebaugk,  dated  the 
ISih  April  1869. 

Itkwi  Xltood   Narain   Singh    (Defendant) 
Appellant^ 

versus 

Toolsets  Soy  and  others  (Plaintiffs)  fie- 
spondenti, 

lfr»  C.  Viffard  and   Baboo  Ram  Chunder 
Miiter  for  Appellant. 

Mt.  R,  T.  Allan  and  Baboo  Mohesh  Chun- 
der Chowdhry  for  Respondents. 


In  a  suit  for  confirmation  of  title  to  a  village  alUged 
to  be  in  the  possession  of  plaintiff  under  a  mokuraree 
pottah,  the  first  Court  found  the  pottah  to  be  genuine 
and  gave  plaintiff  a  decree.  The  Lower  Appellate  Court 
at  first  doubted  the  genuineness  of  the  pottJih  and 
reversed  that  decision,  but  on  an  application  for  review 
admitted  additional  evidence  on  both  sides  and  dismissed 
the  appeal. 

Held  that  the  Lower  Appellate  Court  ought  not  to 
have  allowed  points  to  be  explained  away  in  the  review 
stage  by  admitting  additional  evidence  thereon,  though 
in  this  particular  case  injustice  was  not  done. 

Kempy  J, — The  plaintiffs  in  this  case,  the 
special  respondents  before  us,  sued  alleging 
that  they  and  their  ancestors  were  in  pos- 
session of  the  village  in  dispute  under  a 
mokururee  pottah  dated  Mngh  1244,  exe- 
cuted by  the  great  grand- father  of  the  de- 
fendant. It  appears  that  the  plaintiffs  hav- 
ing sued  certain  ryots  under  Act  X  of  1859, 
the  defendant,  special  appellant,  intervened, 
and  the  Deputy  Collector,  instead  of  trying 
under  that  Section  the  question  of  actual 
receipt  and  enjoyment  of  the  rent,  went  into 
the  title  of  the  plaintiff  in  that  case,  and 
finding,  for  reasons  slated  in  his  decision, 
that  the  mokururee  of  the  plainiiffs  was  not 
proved,  dismissed  the  plaintiff's  8uit.  The 
consequence  was  that  the  plaintiffs  were 
obliged  to  bring  this  suit  in  the  Civil  Court. 
The  defendant  denied  the  mokururee  set 
up  by  the  plaintiffs,  admitting  at  the  same 
time  that  the  village  was  in  the  possession 
of  the  plaintiffs  under  a  pottah  given  by  the 
defendant's  ancestor  in  payment  of  a  certain 
debt,  and  subsequently  the  village  was  mort- 
gaged to  the  plaintiffs  under  a  bhurnana- 
mah  ;  that  according  to  the  terms  of  the 
bhurnannmah,  the  plain tif?H  remained  in 
possession  up  to  the  year  1273  Fuslee;  and 
that  in  1272  Fuslee  the  defeudant  took 
possession  ot  the  village  in  dispute. 

In  the  first  Court,  the  Deputy  Commis- 
sioner  of  Hnzareebnujrh,  in  a  very  carefully 
considered  judgment,  found  that  thedefendant 
had  made  no  effort  whatever  to  produce  the 
deed  of  bhurnaiiamah  ;  that  he  had  attempted 
to  prove  it  by  secondary  evidence  which 
the  first  Court,  for  reasons  givon  in  great 
detail  in  the  judgment,  would  not  believe. 
The  first  Court  then  observes  upon  the  facts, 
that  the  plaintiffs  were  admittedly  in  pos- 
session before  the  bhurnanamah  deed,  and 
that  the  defendant  hnd  it  in  his  power  to 
show,  if  such  was  the  case,  that  that  pos- 
session of  the  plaintiffs  was  under  a  termin- 
able lease,  by  producing  the  pkintiflTs  kuboo- 
leut  which  he  failed  to  do  ;  that  on  t^e  con- 
trary, the  plaintiffs  had  produced  their  deed 
of  moktiruree  which  was  30  years  old,  and 
had  been  followed  admittedly  by  possession  ; 
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and  on  the  whole  cnse  lie  was  of  opiuioQ 
tfmt  the  deed  produced  by  the  plaintifls  wai 
genuine. 

On  Appeal  totheOfficiatingf  Judicial  Com- 
missioner, he,  on  the  first  instance,  was  of 
opinion  •*  that  the  execution  of  the  mo- 
**  kururee  pottah  had  been  proved  to  a  certain 
"extent,  hut  that,  looking  at  the  case  alto- 
"  gether  and  taking  into  consideration  the 
**  absence  of  all  corroborative  proof,"  he 
considered  that  the  proof  of  execution  was 
Dot  sufficiently  reliable  as  to  warrant  a  de- 
cree in  the  plaintiffs'  favour.  He  therefore 
reversed  the  decision  of  the  first  Court. 

There  was  then  an  application  on  the 
part  of  the  plaintiffs  for  a  review  of  judg- 
ment, which  review  was  admitted,  and  cer- 
tain documents  were  put  in.  namely,  cer- 
tain farkhutees  as  corroborative  of  the  pot- 
tah. Both  parties  also  adduced  evidence, 
witnesses  were  examined,  and  the  Officiating 
Judicial  Commissioner  on  grounds  stated  in 
his  decision  considered  that  his  former  de- 
cree  should  be  reversed,  and  that  the  appeal 
of  the  defendant  must  be  dismissed.  He 
has  gone  fully  into  the  case,  and  has  given 
his  reasons  for  admitting  the  additional  evi- 
dence. 

The  learned  Counsel  for  the  special  np- 
pellant  hns  asked  the  Court  to  treat  this 
case  as  a  regular  appeal.  His  main  objec- 
tion is  that  he  has  been  deprived  of  the  de- 
cision of  two  Courts  upon  that  portion  of 
the  evidence,  which  has  been  adduced  for 
the  first  lime  in  the  review  stage  in  the  Ap- 
pellate Court,  and  he  objects  that  the  Judi- 
cial  Commissioner  has  allowed  points  to  be 
explained  away  in  review.  He  also  candid- 
ly admits  that  treating  this  as  a  special 
appeal,  he  is  not  able  to  say  that  there  is  no 
evidence  in  support  of  the  farkhutees,  al- 
though in  his  opinion  that  evidence  is  not 
sufficient. 

On  the  first  objection,  we  think  that  a 
sufficient  answer  may  be  given  in  this  way  ; 
that  the  first  Court  having  found  the  mokur- 
ruree  to  be  a  genuine  one  without  the  assist- 
ance of  these  farkhutees,  the  special  appel- 
lant cannot  say  that  he  has  been  deprived  of 
any  adviintape,  or  has  been  unjustly  treated 
by  the  first  Court  not  considering  these  far- 
khutees. 

On  the  second  point,  we  think  that  it  may 
be   said    that   the  Officiating  Commissioner  i 
was  wrong  in  allowing  points  to  be  explain- 
ed  away   iq    the  review   stage,    but  a£  the  I 


same  time  we  think  that  no  injustice  has 
been  done  to  the  special  appellant  in  this 
particular  case.  It  appears  that  the  review 
was  applied  for  in  January,  and  was  not  dis- 
posed of  till  April.  There  was,  therefore, 
ample  time  for  the  special  appellant  to  ob- 
ject to  this  proceeding  ;  he  h«s,  however, 
not  done  so,  and  on  the  contrary  has  himself 
adduced  evidence  on  review.  Both  partiea 
well  knew  what  points  were  to  be  decided 
and  adduced  evidence  on  those  points. 

Being,  therefore,  of  opinion  that  no  in- 
justice has  been  done  to  the  special  appel- 
lant, by  the  procedure  adopted  on  review  by 
the  Lower  Appellate  Court,  I  do  not  think 
it  right  to  treat  this  case  as  a  regular  appeal ; 
and  treating  it  as  a  special  appeal,  there 
can  be  no  doubt,  as  admitted  by  the  learned 
Counsel  for  the  special  appellant,  that  the 
judgment  of  the  lower  Court  is  unassailable. 
The  appeal  is,  therefore,  dismissed  with 
costs. 

Paul^  J. — I  think  it  necessary  in  this  Oftee 
to  add  a  few  remarks  to  the  judgment  alrendy 
given,  and  in  which  I  fully  concur.  The 
real  point  in  issue  between  the  parties  was, 
whether  the  mokurruree  pottah  produced  by 
the  plaintiffs  in  the  first  Court  was  genuine 
or  not.  The  first  Court,  after  having  given 
the  case  a  very  full  consideration,  came  to 
the  conclusion  that  the  mokurruree  pottah 
was  genuine.  That  decision  was  reversed 
in  appeal,  principally  upon  the  ground  that 
the  genuineness  of  the  mokurruree  potrah 
should  have  been  exhaustively  proved,  by 
showing  that  possession  had  been  held  on- 
der  it,  by  the  production  of  the  receipts  aud 
farkhutees  for  the  various  years  during 
which  the  pottah  was  held  ;  and  inasmuch 
as  these  farkhutees  were  not  produced,  the 
Court  was  of  opinion  that  the  genuineness 
of  the  mokururee  pottah  was  not  established 
to  its  satisfaction.  It  appears  that  in  this 
case  the  fact  of  the  existence  of  these  far- 
khutees was  a  matter  well  known  to  the 
defendant,  both  from  the  circumstance  of 
their  having  been  filed  in  the  Act  X  proceed- 
ings, and  from  the  petition  filed  by  the 
defendant  himself,  in  which  he  sought  to 
have  these  very  farkhutees  introduced  into 
this  case  with  the  file  of  the  Act  X  case. 
The  circumstance  of  their  existence  having 
thus  been  brought  to  the  notice  of  the 
Judge,  one  would  have  thought  that,  as  his 
doubts  as  to  the  genuineness  of  the  mokuru- 
ree pottah  on  the  ground  of  the  non-prod ue- 
tion  of  the  farkhutees  could  have  been 
instantly  removed  by  sending  for  the  record 
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ID  which  ibey  were  filed  uud  trying  ao  issue 
M  to  Uieir  genuiaeaesa,  the  Judge  would 
bftTe  adopted  this  course  of  proceeding  be- 
{9n  pronounciDg  judgmeot.  It  Appears, 
however,  that  the  Judge  preferred  deciding 
(be  case  without  removing  the  doubts  he 
eatertained,  as  he  might  have  done  bj  a 
very  simple  enquiry  and  investigation. 

The  error   into   which  he  thus  fell,  the 
pirtj  agaiust  whom   the  decree  was  passed 
eadeavoured  to  rectify  by  an  application  for 
review.    That    application    was    admitted, 
tad  the  case  was  ordered  to  be  heard  two 
Boatbs  after  the  admission  of  the  applica- 
tioii  for  review.     At  the  hearing  on  review, 
parties  came  prepared  with  their  evi- 
nce upon  the  principal  issue  then  before 
the  appellate  Court,  namely,  whether  these 
Mbatees  were  genuine  or  not,  and  upon 
lUi  issue  additional  evidence  was  adduced 
la  both    sides.     The    additional    evidence 
lidoced  by  the  plaintiff  aatiified  the  Court 
te  these    farkhutees    were  genuine,    and 
idjing  principally  upon  their    genuineness 
the  Judicial  Commissioner  reversed  his  for- 
■er  decision.     If  the  matter  of  complaint 
pat  forward  by  the  special  appellant  merely 
eoDStsted   of    the   particulars  I   have   men- 
tiooed,  hardly  any  objection  could  be  raised 
»  the  decision   of  the   Court   below  ;   but 
lafortonateiy  various  other  matters,   which 
appear  not  altogether  relevant  to  the  case, 
vere  introduced  into  the  judgment  of  the 
Lower  Appellate  Court,  and    other    points 
which   the    Judicial    Commissioner   had  At 
Irat  thought  went  far  to  negative  the  genuine- 
oeis  of  the  mokururee   pottah   were  further 
allowed  to  be  explained  by   fresh  evidence, 
aad  these  circumstances   have  given  ribe  to 
Ae  JQSt  complaint  of  Mr.  Piffard  which  he 
iMi  very  ably  put  fprward, — that  it  would 
be  highly   dangerous    to   allow    parties   on 
review   to    explain   away    such   parts   of  a 
jodgmeot  as  are  obnoxious  to  them  by  the 
irodoetJon  of  fresh   evidence.     In    this  re- 
mark I  believe  every  one  here  fully  concurs  ; 
bat  inasmuch  as    it  appears  that  these  far* 
UiQtaea  did   exist  to  the  knowledge  of  the 
defeodant,    and  it  was  simply  an  omission 
Bol  to  have  gone  into  the  question  whether 
tJMj  were   uenuine  or  not,  I  do  not   think 
that  any   injustice  has   been   committed   in 
laveatigatiog    and   adjudicating    upon    their 
graaineneas,  and  in  fact  I  consider  injustice 
upM  have  been  committed  if  such  invesii- 
gaitoB   ^imd    not   taken    place.      Therefore, 
while    admitting    the    correctness    of    the 
paeral  remarka  made  by  Mr.  Piffard  at  to 


the  impropriety  of  allowing  parties  the 
liberty  to  prop  up  a  failing  case  by  the  pro* 
duction  of  additional  evidence  in  the  appeal 
or  review  stage,  the  present  case  is,  I  think, 
clearly  distinguishable.  In  this  particular 
case,  the  Judicial  Commissioner  was  per- 
fectly right  in  satisfying  his  conscience  in 
the  way  he  has  done  on  a  matter  as  regards 
which  he  was  admittedly  not  satisfied,  and 
in  making  the  enquiry  which  he  has  made 
for  the  purpose  of  removing  the  doubts 
which  he  at  first  entertained,  and  which  on 
being  removed  enabled  him  to  give  judg- 
ment in  favour  of  the  plaintiffs.  This  being 
so,  there  is  no  reason  why  this  case  should 
be  heard  as  a  regular  appeal  ;  and  as  it  is 
admitted  that  in  special  appeal  the  judgment 
of  the  Lower  Appellate  Court  is  impregnable, 
this  special  appeal  must  be  dismissed  with 
costs. 


The  6th  January   1871. 
Present : 

The  Hou'ble  E.  Jackson  and  Onookool  Chun- 
der  Mookerjee,  Judges, 

AotVZZZ  of  1835— Sale  of  tenare— 
Zncnmbranoes. 

Case  No.  1382  of  1870. 

Special  Appeal  from  a  decision  passed  htf 
the  Additional  Judge  of  Chittagong,  dot- 
ed  the  22nd  April  1870,  reversing  a  deci- 
sion of  the  Moonsiffof  that  District,  dat- 
ed the  25th  August  1869. 

Meer  Jaseemooddeen    (Plaintiff)  Appellant, 

versus 

Shaikh  Munsoor  AH  and  others  (Defendants) 
Respondents, 

Baboo  Debendro  Narain  Bose  for  Appellant. 

Baboo  Okhil  Chunder  Sein  for  Re- 
spondents. 

A  sale  under  Act  VIII  of  1835  does  not  convey  a 
teuare  free  from  all  incumbrances,  unlesi  there  was  a 
stipulation  in  the  documents  by  which  the  tenure  was 
created  providing  for  ita  sale  for  arrears  of  rent. 

Mooherjee,  J, — Thb  plaintiff  brought 
this  suit  for  possession  of  a  certain  piece  of 
lund,  on  the  ground  that  it  is  covered  bj  his 
howladaree  pottah  dated  1267  ;  that  the 
land  is  siiuuted  in  ,  (alook  Mojid  Mali, 
which  hsDA  been  sold  under  the  proviiiona  oC 
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Act  VIII  of  1835,  and  purchased  by  the 
defendants  who  have  dispossessed  him  from 
this  howala, 

Tlie  defendants,  among  other  pleas,  con- 
tended that  tin's  pottah  was  a  false  and  fabri- 
cated  document  and  that  the  plaintiff's  claim 
was  a  false  one  ;  that  the  sale  havinjj  been 
held  under  Act  VIII  of  1835,  they  acquired 
the  talook  free  from  all  incumbrances,  and 
that  therefore  tlio  plaintiff*  has  no  right  to 
recover  possession  of  this  land. 

The  first  Court  gave  a  decree  to  the 
plaintiff,  finding  that  the  pottah  produced 
»)y  him  was  genuine,  that  it  was  registered, 
that  possession  was  held  under  that  pottah, 
and  that  the  defendants  having  dispossessed 
him  the  plaintiff  was  entitled  to  recover. 

On  appeal,  the  Judge,  after  having  requir- 
ed the  appellant,  defendant,  to  produce  the 
pottah  constituting  the  original  tenure  which 
had  been  sold,  takes  up  the  case  on  an- 
other  day  and  says  :— **  The  original  talookee 
''pottah  of  1856  has  been  filed.  It  con- 
**  tains  no  clause  the  effect  of  which  would 
**be  to  render  such  tenures  as  might  be 
'•created  by  howladaree  pot/aks,  such  as 
"that  relied  on  by  the  plaintiff,  superior  to 
"  the  result  of  a  sale  of  tiie  lalook  for  its 
'*  own  arrears.  "  And  he  considers  that  the 
sale  under  Act  VIII  of  1835  has  cancelled 
the  pottah,  because  it  wa«  a  sale  of  the 
teuure  for  its  own  arrears. 

We  find,  however,  that  the  original  ta- 
I ookee  pottah  has  not  been  filed. 

It  has  been  contended  on  special  appeal 
i»efore  us,  that  the  sale  of  this  tenure  under 
Act  VIII  of  1835  did  not,  under  the  Full 
Bench  Ruling  of  this  Court  reported  in 
VII  Weekly  Reporter,  page  ?60,  confer 
upon  the  purchaser  any  right  to  hold  the 
tenure  free  from  all  incumbrances  imposed 
upon  it  by  the  former  holder;  and  that  there- 
fore  it  has  not  the  effect  of  rendering  in- 
operative the  pottah  created  by  the  defaulting 
lalookdar,  but  that  the  purchaser  is  only 
entitled  to  rent. 

We  find  this  contention  to  be  good.  The 
sale  under  Act  VIII  of  1835  does  not  con- 
vey  to  the  purchaser  the  tenure  free  from 
all  incumbrances,  "  unless  there  was  a  sti- 
"pulation  in  the  documents  by  which  the 
"  tenure  was  created  providing  for  the  sale 
**of  «uch  tenure  for  arrears  of  rent."  The 
pottah  of  the  teuure  sold  ima  not  been  filed 
io  (bii  oftfCi  nor  if  there  any  contention 


that  the  documents  contain  the  stipulation 
referred  to  above.  The  only  plea  raised  by 
the  defendant  was  that  the  howladaree 
pottah  set  up  by  the  plaintifif  waa  false. 
The  howla  pottah  of  the  plaintiff,  there- 
fore, if  proved  to  be  genuine,  would  not 
h\\  by  rhe  operation  of  the  sale  under  tliat 
Act.  The  Judge,  being  of  opinion  thattlie 
mere  fact  of  the  sale  gets  rid  of  the  tenure, 
considers  "  that  the  question  of  the  geau- 
"  ineness  of  the  pottah  in  question  need 
**  not  be  gone  into."  As  we  are  of  opinion 
that  the  view  taken  by  the  Ju4ge  af  the 
law  is  not  correct,  the  case  must  go  back  ro 
him  for  an  adjudication  upon  tite  question 
of  the  |>ottah.  l^ie  Judge  should  enquire 
into  the  genuineness  or  otherwise  of  the 
pottah,  and  decide  the  case  according  to  the 
result  of  that  enquiry.  We,  therefore,  re- 
mand the  case  to  the  Judge  for  a  decision 
on  the  merits  with  reference  to  the  abov« 
remarks. 

Costs  to  follow  tbe  fimal  r^Ri^ilt. 


The6ih  January  1871. 
Present : 

The  Hon*hle  E.  Jackson  and  Onookool 
Ch under  Mookerjee,  Judges. 

Parties— Ben atnee  purchases— Sene* 
flcial  ownership. 

Case  No.  1 130  of  1870. 

Special  Appeal  from  a  decision  passed  6y 
the  Subordinate  Jnd^e  of  Tippernh,  dated 
the  2\st  March  1870,  reversing  a  decision 
of  the  Mooiisiff  of  Soodhqiam^  dated 
the  31  St  May  1869. 

Akbur  Alf  (Plaintiff)  Appellant^ 


Mahomed  Faiz  Buksh  and  others  (Defend* 
auts)  Respondents, 

Mr.  J,  S.  Rochfort  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for  Re* 
spondeuts. 

In  a  suit  by  a  father  Af:^inst  a  son  to  recover  the  titl«- 
deeda  of  ceruia  property  alleged  to  have  been  pur- 
cbasdd  by  tbe  plaintiff  in  the  name  of  thA  defendant 
when  the  latter  was  about  2  or  3  years  old,  which  ticl«- 
deeds  were  suid  to  be  fraadoleatly  retaioed  by  the  bob, 
the.defeodaat  did  not  appear,  but  two  other  persona  who 
UlM^ed  that  th«y  w«re  mortgagees  (rum  the  loa   were 
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Hbld  that  these  parties  should  not  have  been  allowed 
to  sppear  ssdefendantSf  simply  on  the  allegation  that 
HktfhaA  lent  money  to  the  son  on  the  security  of  the 


issues    for 
below* 


the   determiDatioQ   of  tlie  Court 


b  mam  of  benan«e  purchase  in  India,  the  eriterion 
d  bflMAeisl  owoer^hip  is  the  source  from  whiph  the 
pipehtM-inoney  is  derived. 

Mockerjee,  J. — The  present  suit  was  in- 
dilDteii  hj  one  Akbar  Aii  originuijy  n^ainst 
Itfownson,  defeuduat,  Mahomed  Fniz,  to 
l«ff  it  deoUred  tliat  the  property  in  dispute 
MeagB  to  him,  and  not  to  the  defendant 
FftiB.  Plaintiff  states  that  he  purchased  tlie 
yn\tenj  so  far  back  ns  1253«  B.  S.,  with  liis 
ovanoiiej  in  the  name  of  the  defendant,  his 
8*0,  when  that  son  was  2  or  3  years  old  ;  that 
btreBnined  all  along  in  possession,  but  that 
having  occasion  to  go  to  Mecca  in  Pous 
1S7S.  he  left  the  title-deeds  of  the  property 
vith  tke  defendant,  and  entrusted  him  with 
tkemaiiagemeat  of  his  affairs  ;  that  the  de- 
(ttdaot  taking  advantage  of  his  absence  has 
moroed  the  ownerahip  of  the  property,  and 
rf&aed  to  give  him  back  the  deeds  when  the 
^fti'^  ssked  hitn  so  to  do  on  his  return 
bm  the  pilgrimage  ;  that  this  son  had, 
■oreover,  sued  some  ryots  on  this  property 
ftrrent  in  his  own  name,  and  that  when  the 
pltiotiff  intervened,  his  intervention  was  dis- 
i^w«d  on  the  objection  of  the  defendant 
who  got  a  decree  for  rent  on  the  7th  Feb- 
tmrj  1868.  Plaintiff,  therefore,  sues  for 
the  confirmatioQ  of  his  right  to  the  pro- 
perty. 

Mnliamed  Faiz,  the  son,  does  not  appear, 
Hot  two  persons  of  the  name  of  Muddnn  and 
Vjrab  appeared  as  third  parties,  statin^! 
that  iLey  are  moriga<sees  of  the  property 
from  the  son  who,  they  contended,  was  the 
Mil  and  beneficial  owner  of  the  property. 
Tliey  farther  alleged  that  the  father  and  the 
mhave  collusively  instituted  this  suit  to 
tbtain  the  required  declaration  in  order  to 
^fraod  them,  the  creditors  of  the  latter  ; 
■nd  lastly,  they  prayed  that  they  may  be 
nade  parties  to  this  suit  under  Section  73  of 
the  Civil  Procedure  Code. 

The  Court  of  first  instance  thereupon 
made  them  parties,  and  in  their  presence, 
holding  on  the  evidence  that  the  plaintiff  has 
satisfactorily  proved  his  case,  gave  a  decree 
to  the  plaintiff. 

Afaioat  this  decree,  there  was  no  appeal 
•m  Uie  part  of  the  Mnhomed  Faii,  but  the 
Mradsnts  Muddun  Mohun  and  Yyrub 
ClHittder  only  appealed. 

Jhe£ttbprdinat(d  Judg^  reminded  the  c^se 
fcrfretb  iaTOitig^dpDy  b;  ii.g  down  leveral 


decided  the  case 
The  Subordinate 
his  decision,  the 
this    special    np- 


The  Moonpiff  has  again 
in  favor  of  the    plaintiff. 
Judj^e    having    reviTsed 
plaintiff     has     preferred 
peal. 

It  is  co.n tended  before  us  for  the  appellant, 
that  Muddun  Mohiin  and  Yyrub  have  been 
unnecessarily  made  defendants  in  the  cause  ; 
that  they  have  no  share  or  interest  in  the 
subject-matter  of  the  suit,  and  are  not  likely 
to  be  affected  by  the  result  thereof;  that  the 
interest  they  themselves  allege  they  have  in 
the  property  is  of  such  n  remote  and  contin- 
gent nature,  that  posflibiy  they  moy  have  no- 
thing to  do  with  the  property  in  dispute. 

We  find  that  these  added  defendants  are 
not  parlies  in  possession  of  the  property;  that 
they  are  allowed  to  appear  as  defendants 
simply  on  an  allegation  that  they  have  lent 
money  to  the  son  on  the  security  of  the  pro- 
perty, and  may  have  to  fall  upon  it  in  case 
they  succeed  in  obtaining  a  decree  on  the 
bond  executed  in  their  favor,  and  in  the  event 
of  that  decree  not  being  satisfied  by  their 
debtor.  This  assuredly  is  a  very  remote  in- 
terest in  the  subject-matter  of  the  suit.  We 
do  not  think,  therefore,  that  the  Court  of 
first  iustance  has  exercised  a  SQund  discre- 
tion in  allowing  such  parties  to  be  added  as 
defendants  in  the  cause,  and  thereby  compli- 
cate the  proceedings  in  this  suit  ;  but  as  the 
trial  in  both  the  Courts  has  proceeded  in 
the  presence  of  these  parties  as  the  only  de- 
fendants contesting  the  claim  of  the  plaintiff, 
and  evidence  gone  through  ftt  great  length, 
we  do  not  think  it  proper  at  this  stage  of 
the  case  to  quash  the  whole  of  the  proceed- 
ings had  in  the  Courts  below. 

On  the  merits  of  the  case,  however,  we 
are  not  at  all  satisfied  with  the  decision  of 
the  Subordinate  Judge.  He  states  in  his 
judgment  that  the  "plaintiff  during  the 
"  minority  of  the  son  might  have  bought  the 
"property  for  his  son,  or  he  might  have 
"bought  it  for  hiineelf  in  his  son's  name  ;*' 
but  the  contention  raised  before  him  by  the 
mortgagee  defendants  was,  that  Mohamed 
Faiz,  the  son,  got  this  property  from  his 
own  sister  by  a  hibbannmah,  and  that  no 
money  was  paid  by  the  father  or  anybody. 
If  the  Subordinate  Judge  was  of  opinion,  and 
there  is  ample  evidence  in  the  record  in-f 
eluding  the  testimony  of  the  vendor's  bus* 
bapd  to  supppri  such  n  conclusion,  that 
money  was  i^ctpi^lly  paid  by  the  plaintiff  and 
ibat  t,h9  property  wns  pur9ba99d  bjr  J^im 
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from  bis  daugliter  ou  pnjmeiit  of  a  cousi- 
deration,  we  cannot  understand  why  this 
issue  should  not  be  decided  in  favor  of  the 
phiiiitiff. 

The  Subordinate  Judge,  likewise,  remarks 
that  '*  this  point  can  be  best  explained  by 
"  the  kobalti  or  hibbu  through  which  the 
**  property  was  transferred  by  Myinooua 
**  Bibee.  Tliis  document  is  not  forthcoming." 
I^«iw,  the  pluiutiff  distinctly  alleged  that  at 
the  time  of  his  going  to  Mecca,  he  made  over 
nil  the  title-deeds  of  the  property  to  his  son, 
and  had  actually  prayed  that  the  defendants 
might  be  called  ou  to  produce  the  docu- 
ments in  Court.  This  allegation,  as  far  as 
we  have  seen,  was  never  traversed  by  the 
defendants,  and  it  is  no  part  of  their  case 
that  plaintiff  holds  that  document  iu  his  pos- 
session. If  the  defendants  have  not  chosen  to 
produce  that  deed  in  Court,  although  basing 
the  title  of  their  mortgagor  on  it,  the  plaint- 
iff is  not  to  suffer,  but  was  in  a  position  to 
adduce  evidence  to  show  that  it  was  in  fact 
a  bill  of  sale  executed  in  his  favor  for  a 
valuable  consideration. 

In  another  part  of  the  Subordinate 
Judge's  judgment  occurs  the  following  pas- 
Biige  : — **  Now,  for  24  years  the  land  was  in 
the  son's  mime,  and  it  was  in  his  possession 
likewise  for  years  together  after  he  attained 
his  majority,  aud  the  plaintiff,  that  is,  the 
father,  never  made  any  attempt  to  convince 
the  money-lendors  and  neighbours  that  he 
WHS  the  actual  owner  of  the  property.  He 
stood  by  and  saw  the  public  deceived  by 
his  son,  and  therefore  he  cannot,  after  nearly 
24  years,  say  that  the  property  does  not 
belong  to  his  son.'*  Now,  the  Subordinate 
Judge  does  not  find  when  the  son  attained 
his  mnjority,  and  from  what  year  the  son 
assumed  the  monagement  of  this  property 
on  his  own  account.  We  fiud  on  reference 
to  the  record  that  it  is  almost  an  admitted 
fuct  that  in  1253  when  the  property  was 
acquired,  the  sou  Mohamed  Faiz  was  2  or  3 
years  of  age  ;  he  must,  therefore,  have  been 
a  major  not  until  1268  or  1269.  TJie  father 
went  to  Mecca  in  1273  aud  the  mortgage  is 
dated  1274. 

The  first  Court  has  distinctly  found  that 
tho  father  has  all  along  been  in  possession  of 
this  land  from  the  date  of  the  purchase.  If 
the  Suburdiiiate  Judge  was  of  a  different 
opinion  as  to  this  point  of  possession,  it  was 
incumbent  on  him  to  find  when  that  posses- 
sion commenced  aud  the  nature  of  such 
possession  ;  for  assuredly  during  the  son's 
miupiUy  the  plaintiff  ivas  iu  p oss^ssiou,  aud 


it  remained  to  be  seeu  when  the  possession 
of  the  father  ceased  and  that  of  the  son 
began.     Moreover,  we  do  not  clearly  uuder-      j 

I  staud  what  the  Subordinate  Judge  means  by 
the  remark,  that  "  the  father  never  made  nny 

'  attempt  to  convince  the  money-lendors,  &c, 
that  he  was  the  actual  owner  of  the  pro- 

I  perty."  The  Subordinate  Judge  could  not 
have  been  unaware  that  benamee  purchases 
in  the  names  of  children  are  always  made  ia 
India,  and  are  in  conformity  to  the  geaeral 

I  usage  and  custom  of  the  country  prevailing 
among    Hindoos  as   well  as    Mahomedans. 

I  The  criterion  in  cases  of  benamee  purchases 
in  India  is,  as  held  by  the  Lords  of  the  Prify 
Council   in   Gossaiu  versus  Gossain,   io   Y 

I  Moore's  Indian  Appeals,*  to  see  from  what 

I  source  the  money  required  for  the  purchase 

I  came.     If  a  father  has  thought  fit,  following 
the  custom  of  the  country,   to  make  such  a 
purchase  in  the  name  of  his  infant  son,  wo 
do  not  know  what  measures,  if  any,  he  is  to 
resort  to,  to  convince  money-lendors  that be^ 
the  father,  was  the  owner  of  the  property. 
The  presumption  in  these  cases,  especially 
where  the  son  was  an  infant  of  2  or  3  years 
of  age  at  the  time  of  the  purchase,  and  there 
is  no  suggestion  that  he  had  any  separate 
funds  of  his  own,  is  always  in  favor  of  the 
father  ;   aud  it   is  on  the  defendant  to  rebut 
that   presumption,  and   show    according   to 
his  allegation  in  this  case  that  the  acquisition 
of  the   property   was    not  by  purchase,  but 
by  a  gift  to  the  defendant  Faiz  by  his  sister 
Mymoona  Bibee,  aud  therefore  an  acquisi- 
tion of  the  son. 

As  regards  the  last  remark  of  the  Subor- 
dinate Judge  that  *'  the  plaintiff  stood  by 
and  saw  the  public  deceived  by  his  son,"  the 
pleader  for  the  respondent  admitted  before 
us  that  there  is  no  evidence  in  the  record  to 
support  such  a  finding.  We  also  find  on  a 
reference  to  the  evidence  in  the  case  that  not 
only  is  that  finding  wholly  unsupported  by 
evidence,  but  the  contrary  appears  to  be  the 
case,  namely,  that  the  mortgages  to  the  de- 
fendants were  executed  at  a  time  the  plaint-'^ 
iff  was  absent  on  a  pilgrimage  to  Mecca. 

We  are,  therefore,  of  opinion  that  the  de- 
cision of  the  Subordinate  Judge  ought  to  be 
reversed,  and  the  case  sent  back  to  hioD  to 
pass  a  fresh  decision,  keeping  in  view  the  law 
and  tests  by  which  cases  of  this  uature  are 
to  be  governed,  and  with  reference  io  the  re- 
marks made  above.  Costs  to  abide  the  (ioal 
result. 

Jackson^  J. — I  quite  concur. 


•  4  W.  Rn  P.  a,  p.  46, 
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The  6th  Jananry  1871. 

Preieni : 

The   Hon'ble    E.    Jackson    and    OdoocooI 
Chaoder  Mookerjee,  Judges. 

Zmvptttt  transaetlons — Bona  fides— 
Svidence. 

Case  No.  265  of  1870. 

tigular  Appeal  being  Appeals  Nos,  673 
and  674  of  1869  of  the  Court  of  the 
AdiUional  Subordinate  Judge  of  Dacca, 
dated  the  Slst  March  1871,  against  the 
decision  of  the  Sudder  Moon siff  of  that 
District,  dated  the  27th  August  1869, 
transferred  to  this  Court  for  determina- 
Htm  after  the  remand  of  the  case  on  the 
\Zth  December  1870.  upon  the  hearing  of 
Ike  Special  Appeal  No.  1236  of  1870. 

Bboobao  Chander  Burrnl   and  others  (De- 
feodaats)  Appellants, 

versus 

Sreemottee  Nagoree  DasAia  (Plaintiff)   Re- 
spondent. 

Bdoos  Hem  Chunder  Banerjee  and  Luleet 
Chunder  Sein  for  Appellants. 

Moos  Gopal  Lall  Mitter  and  Huree 
Mohun  Chuckerhutty  for  Respondent. 

Beratrttion  of  a  deed  doet  not  affect  the  qaettion  of 
hmidn^  nor  is  a  conveyance  to  be  considered  bond 
fie,  simply  because  there  is  proof  of  its  execation  and 
tone  fltatement  that  money  was  on  the.  occasion  actually 
pod  kj  Uie  Tendee  into  the  hands  of  the  vendor  in  the 
pRaeooeof  witnesses  anacqoainted  with  the  circnmstan- 
tttof  Um  parties  and  the  relation  they  bear  to  each 
itiMr;  but  in  ooming  to  a  eonclasion,  the  circumstances 
ud  probabilities  are  to  be  carefully  considered  and 
wrighed,  e.  g^  the  object  for  the  purchase,  whether  the 
pn^ttse-nKMiey  really  belonged  to  the  purchasers,  and 
vbeiker  posseesion  was  Uken  after  purchase,  and,  if  not, 
vkjr  poiMssioa  was  not  taken. 

Mookerjee,  J.—Twr  present  suit  is  insti- 
tuted by  the  plaintiff,  Nagoree,  widow  of  one 
Neny  Charn,  to  have  it  declared  that  the 
property  attached  by  her  in  execution  of 
Wr  decree  is  the  property  of  her  judgment- 
debtors  ;  that  the  sales  were  fictitious  and 
Dominal ;  and  that  the  judgment-debtors  are 
BtiU  the  parties  beneficially  interested  in  it 
ind  ire  still  in  possession  of  it.  The  de- 
feoee  raised  by  the  purchasers,  defendants, 
ve  that  the  purchases  were  bona  fide,  and 
thtt  they  are  in  possession  of  the  shares 
purehsied  by  them. 

It  sppears  that  Nemy  Churn^  the  proprie- 
tor 9f  this  property,  had  %  wi?«i ;  by  one 


wife  he  had  4  sons,  Bindnbun,  Radhanath, 
Judoonath  and  Jnggeruath,  and  the  other 
wife  is  the  respondent.  Badhanath  and 
Judoonath  have  both  died  leaving  Oma  Tara 
and  Rassomonjoree  as  their  widows. 

On  the  13th  of  June  1855,  the  plaintiff 
obtained  a  decree  for  maintenance  against 
the  sons  of  her  co-wife,  who  denied  she  was 
entitled  to  any,  on  various  grounds, — un- 
chastity  and  the  like.  It  does  not  appear 
whether  this  decree  is  still  satisfied  or  not, 
but  the  plaintiff  was  obliged  a^ain  to  sue  the 
defendant  for  maintenance  in  1868,  when 
she  obtained  a  fresh  decree  on  the  15tb 
August  1868. 

The  present  suit  arises  from  the  proceed- 
ings had  in  execution  of  this  last  decree. 
When  the  plaintiff  executed  this  decree,  the 
purchasers,  defendants,  set  up  the  plea 
under  Section  246  to  the  effect  that  the 
property  belongs  to  them,  and  cannot  be 
sold  for  the  debt  of  their  vendors.  The 
defendant  Bhoohun  Burral  set  up  a  purchase 
from  his  cousin  Juggernath  of  his  4  annas 
share  in  the  family  dwelling-house.  The 
defendant  Heern  Lall,  the  brother  of  Oma 
Tara,  pleaded  that  he  purchased  the  share 
of  his  sister  and  that  of  his  brother -in*-law 
Bindabnn  for  200  rupees  each,  though  in 
different  years.  Lastly,  the  defendant  Ma* 
dhub,  who  is  the  father-in-luw  of  Jugger- 
nath, states  that  one  Gungabishen  Dass  held 
a  decree  against  the  said  Juggernath  and 
Russomonjoree,  the  widow  of  his  brother 
Judoonath ;  that  Gungabishen  sold  this  de- 
cree to  him  ;  that  in  execution  of  that  de- 
cree, he,  Madhub,  purchased  the  share  of 
Judoonath  in  1864  and  had  since  been  in 
possession  of  the  same. 

The  plaintiff  has  examined  seTeral  witness- 
es, relatives  and  next-door  neighbours  of  the 
parties,  who  depose  to  the  effect  tlmt  the  sales 
are  collusive  and  benamee  made  in  the  name 
of  near  relations  of  each  of  the  judgment-debt- 
ors; that  the  judgment-debtors  are  still  in  pos- 
session of  their  respective  shares  as  before  ; 
that  the  decree  having  been  fraudulently  ob- 
tained by  Gungabishen,  the  brother-in-law  of 
Juggernath,  on  the  confession  of  Juggernath, 
and  eX'parte  as  against  Russomonjoree,  he, 
Gungabishen,  sold  the  same  to  Juggernath's 
father-in-law,  the  defendant  Madhub  Chun- 
der, who  executed  the  same  and  bncame  him- 
self the  purchaser  at  the  sale  ;  that  this  pur- 
chaser never  took  possession,  but  that  the 
four  shareholders  are  in  the  beneficial  en- 
joyment of  the  property  on  theit  own  account. 
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and  that  all  these  transaoiions  are  fraiiduleDi 
and  collusive.  Tli«  first  Court,  believing  th'- 
statemeut  of  these  witnesses,  and  6nding  that 
the  original  jiidtrment-debtors  me  still  in  pos- 
session of  their  shares  in  the  dwelliug-hausc, 
and  disbelieving  the  story  set  up  by  one 
of  the  purchnsers  that  he  was  in  possession  by 
receipt  of  rent  from  his  relative  as  per  h 
kubooleut  executed  in  his  favour,  gave  a 
decree  in  favour  of  plaintiff. 

In  appeal,  it  is  contended  before  us  by  the 
defendants,  private  purchasers  from  the  judg- 
ment-debtors, that  they  have  proved  their 
purchase  of  the  property  in  question  by  their 
witnesses ;  that  the  witnesses  prove  that 
consideration  actually  passed  ;  and  that  al- 
though the  judgment-debtors  are  all  allowed 
-to  remain  in  possession  of  the  house,  they 
are  allowed  bo  to  remain  as  they  are  ne'nr 
telatives  whom  persons,  especially  Hindoos, 
would  not  be  disposed  to  evict. 

We  find  on  referring  to  the  record  that 
the  purchasers  are  all  near  relatives  of  the 
judgment-debtors  ;  that  each  of  them  has 
purchased  an  undivided  share  of  4  annas  be- 
longing to  his  own  relative  in  this  family- 
house  tor  a  sum  of  200  rupees  ;  that  none  of 
them  has  ever  been  in  possession  of  the 
shares  purchased,  thoucth  tlie  purchases  were 
made  so  far  back  as  1862,  1863,  and  1864  ; 
that  though  two  kubooleuts  are  produced  to 
show  that  the  judgment-debtors  were  allowed 
to  remain  in  possession  as  tenants,  and  there- 
fore that  the  object  of  the  purchase  was  toge.t 
a  fair  return  of  the  outlay  in  the  shape  of  rent, 
yet  no  rent  has  ever  been  demanded,  much 
less  paid.  The  other  two  purchasers  give 
DO  reason  why  they  purchased  undivided 
shares  of  a  family  dwelling-house,  and  why, 
notwithstanding  their  purchase,  no  possession 
has  been  ever  attenlpted  to  be  taken. 

The  auction-purchaser,  Madbub  Chunder, 
examines  no  witnesses  and  gives  no  proof  of 
the  bona  fides  of  his  purchase.  He  is  ad- 
mittedly the  father-in-law  of  the  judgment- 
debtor,  Juggernath,  and  though  he  purchaa- 
isd  the  decree  from  the  brother-in-law  of  the 
said  Juggernath;  who  was  the  original  holder 
of  it  for  value,  and  though  he  took  the 
trouble  and  incurred  the  expense  of  execnt- 
ing  that  decree  against  his  own  son-in-law  and 
purchasing  in  execution  in  1864  the  right 
and  title  of  Russomonjoree,  Juggernath *s 
'share  as  alleged  having  been  sold  by  him 
to  Blioobun  before,  yet  we  find  that  he 
does  neither  take  actual  possession,  nor  seek 
tb  derive  any  benefit  Aom  his  purchase. 
Tbit  BanomoDJoree  it  no  friend  of  Madhubi 


and  there  is,  therefore,  an  uiter  absence  of 
any  explanation  for  forl)earance  except  in 
the  theory  propounded  l<y  ihe  plaintiff,  that 
all  these  transactions  of  decree,  purchase, 
and  sale  havinjj  l>een  made  by  and  with 
the  money  of  Jnggurnath,  he,  Juggurnath, 
remained  in  the  beneficial  enjoyment  and 
possession  of  the  same  as  before,  under  the 
new  title  acquired  in  the  name  of  Madhub 
Ch  under. 

It  is  next  contended  by  the  pleaders  bn 
behalf  of  the  appellant,  tlmt  there  is  no 
proof  on  the  part  of  the  plaintiff  that  the 
money  was  the  money  of  tlie  judgment- 
debtors  ;  but  there  is  proof  that  the  biHs  of 
sale  wiere  executed  and  registered,  and  the 
witnesses  speak  of  considerations  havinc^ 
actually  passed.  The  lower  Court  who 
examined  the  witnesses  disbelieve  their  tes- 
timony for  reasons  which  appear  to  us  to 
be  correct  and  proper.  Many  of  these  wit- 
nesses are  unacquaiuted  with  the  relation* 
shin  between  the  vendor  and  the  vendee, 
and  appear  from  their  own  statement  to  be 
wholly  ignorant  as  to  who  is  in  possession 
of  the  premises  after  the  sale.  Others  are 
near  relatives  and  dependants  of  the  vendors, 
whoetate  that  the  purchasers  are  in  posses- 
sion by  receipt  of  rent  from  the  judgment- 
debtors  having  taken  kubooleuts  from  them. 
The  pleMer  for  the  appellant,  however,  did 
not  think  it  proper  to  mak^  ai»y  allusion  to 
rent  having  been  either  paid  by  or  intended 
to  be  received  from  the  judgment-debtors, 
the  argument  being  confined  to  the  simple 
fact  that  being  relaJives  the  purchaser  conkl 
neither  evict  them  nor  demand  rent.  W« 
find,  however,  that  beyond  the  two  kuboo- 
leuts from  tvvoof  thejudgment-dvbtors.  there 
is  not  a  partie.le  of  evidence  to  show  that 
any  rent  has  ever  been  demanded,  much  leas 
received. 

Registration  of  the  deeds  does  not  affect  the 
question  of  bona ^des,  for  even  in  undoubt- 
ed cases  of  fraudulent  and  colorable  trans- 
actions parties  would  resort  to  registration 
for  the  object  of  creating  a  belief  that  the 
transactions  are  honest  and  above  board. 
A  conveyance  is  not  to  be  considered  m 
bona  fide  one  simply  because  there  is  proof 
of  the  execution  of  the  deed,  and  some  state^ 
ment  that  money  was  on  the  occasion  ac- 
tually paid  by  the  vendee  into  the  hands  of 
the  vendor  in  the  presence  of  witnesses,  who 
are  unacquainted  with  the  circumstances  of 
the  parties  and  the  relation  they  bear  to 
oach  other  ;  but  in  coming  to  a  conclosiou 
«•   to  wbstber  a  porohase  is   huuest   aca«i 
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ban^Jldtj  the  eircamstanoes   and  probabili- 
ties are  to  be  careful! J  considdred  and  weigh- 
ed.   It  should   be  seen   what   could   have 
leeo  the  object  for   the  purchase   by    the 
ivadees^     whether      the      purchase-moDey 
mllj  belonged  to  the  purchasers,    or  was 
Ae  moaey  of  the  vendors  themselves  paid 
into  the  purchaser's  hands  to  be  repaid   to 
4e  Tender  before  the  attesting  witnesses, — 
vfaetber  possession   was   taken  by  the  pur- 
ehasera  after  the  purchase,  or  what  explana- 
tioo,  it  any,  is  given  for  not  taking  posses- 
ikm  of  properties  for  which   it  is   alleged 
nfoable  consideration  has  been  paid.     Here, 
iathiseasey    besides   the  near  relationship 
ef  the  parties,   the  absence  of  any  satisfac- 
^7  explanation  as    to  why  possession  was 
«t  takeu,   notwithstanding   that   the   pur- 
iliiei  were  made  6  or  7  years  ago,  the  pur- 
Ausr  buying  an  undivided  one-fourth  share, 
the  exact  share  of  each  of  their  own  rela- 
Hf^  who  are   proved  to  have  been  in  debt 
It  the  time,  there  are  many  other  badges 
rflraiid  which  throw  the  greatest  suspicion 
n^bana/ide$  of  the  purchases  made  by 
As  defendant.     No  evidence  has  been  adduc- 
ti  to  show   that  the  money  belonged  to  the 
pwcbssers  ;    that  they  had   any   object  in 
tbe  purchases  ;  that  any  of  them  got  actual 
pmMoion  or  ever  demanded  rent  or  receiv- 
es it;   the  purchasers   themselves   do   not 
«e«e  forward    to   speak  to  the   honesty   of 
ttair  purchase  ;  they  merely  content  them- 
•eltes  by  examining   some  witnesses   who 
■eeiliier  strangers  to   the  family,  aud  had 
^  only  called  on  to  witness  the  execution 
rf4e  deed  or  are  dep^dants  of  the  vendors, 
ifcl  speak  in  such  a  vague  and  general  way 
M  te  die  passing  of  the  consideration    that 
Viare  oaable  to  place  any  credence  on  their 
Mteony.     On  the  whole  circumstances  of 
Ab  eaa^  we  eome  to  the  conclusion   that 
^pm^aiee  are  not  true  and  honest;  that 
liteebiisideratiou-money  which  the  witnesses 
4^  ^  if  •▼er  It  passed,  belonged  to  the 


vendors  themselves  ;  and  that  the  jiidofment- 
debtors  are  the  parties  beneficially  interested 
in  the  purchase  ostensibly  made  in  the 
names  of  their  relatives.  We,  therefore, 
uphold  the  decision  of  the  first  Court  aud 
dismiss  the  appeal  with  all  costs. 

Jackson,  J, — I  also  think  that  the  appeal 
should  be  dismissed  on  the  grounds  stated 
by  my  learned  colleague. 


The  6th  January  1871. 

Present : 

The   Hon'ble   E.  Jackson  and    Oooocool 
Chunder  Mookerjee,  Judges. 

Sale  for  arreara  of  rent— Notioe— Ja- 
risdlctlon  —  Seotion  13  Act  VXZZ 
(B.  C.)  of  1869. 

Case  No.  1365  of  1870, 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chittagong, 
dated  the  I9th  April  1870,  reversing  a 
decision  of  the  Moonsiff  of  Suthaniah, 
dated  the  17 th  November  1869. 

Nugendro  Gh under  Ghose  knd  another  (two 
of  the  Defendants)  Appellants, 

versus 

Musruff  Bibee  ( Plain tifi)  Respondent, 

Baboo  Nil  Madhub  Sein  for  Appellants. 

Baboo  Banee  Madhub  Dutt  for  Respondent. 

The  fact  of  no  notice  having  been  served  in  the  mo- 
faasil  is  sufficient  ground  for  setting  aside  a  sale  for 
arrears  of  rent. 

An  appeal  to  the  Collector  is  not  necessary  as  a  con- 
dition precedent  to  a  suit  in  the  Civil  Court  under  Sec- 
tion 13  Act  VIII  (B.  C.)  of  1866. 

Mookerjee  J  J. — The  point  urged  in  this 
special  appeal  is  that  the  Judge  was  wrong 
in  not  trying  the  question  whether  the  rent 
had  been  paid  by  the  plaiutifTns  alleged  by 
him,  and  that  no  suit  lies  in  the  Civil  Conrt 
under  Section  13,  Act  VIII  of  1865,  B.  C, 
when  there  was  no  appeal  to  the  Collector 
on  the  ground  of  irregularity. 

As  regards  the  first  point,  we  find  that 
there  were  two  objections  raised  by  the 
plaintiff  before  the  Courts  below  ;  first,  that 
no  notice  had  been  published,  as  required  by 
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law,  in  the  mofussil  ;  and  secondly,  thai  he 
paid  rent  for  the  period  for  the  arrears  of 
which  the  sale  had  tnken  place.  If,  as  the 
Judge  finds,  there  is  reason  to  believe  that 
no  notice  had  been  issued  in  the  mofussil, 
that  ground  was  of  itself  sufficient  to  set 
aside  the  sale. 

As  regards  the  question  under  Section 
13,  Act  VIII  of  1865,  B.  C,  we  find  that 
the  law  does  not  lay  down  that  the  plaintiff 
mnst  appeal  to  the  Collector,  and  that  this 
step  by  the  plaintiff  is  a  condition  precedent 
to  his  having  recourse  to  the  Civil  Court  for 
his  redress.  An  appeal  has  been  provided  by 
law  in  order  that  parties  injured  may  resort 
to  it  for  invalidating  the  sale  ;  but  it  certain- 
ly does  not  say  that  the  parties  cannot  come 
to  the  Civil  Court  to  set  aside  the  sale,  un- 
less there  was  previously  an  appeal  to  the 
Revenue  nuthorities.  We  think  ihe  Judge 
is  right  in  setting  aside  the  sale,  as  having 
been  held  without  any  service  of  notice  in 
the  mofussil  as  required  by  law,  and  we  see 
Bu  reason  to  interfere  with  his  decision. 

The  appeal  is  dismissed  with  costs. 


The  6th  January  1871. 

Present : 

The  Hon*ble  F.  A.  Glover  and  Dwarkanath 
Mitter,  Judges, 

Otdeotlons— Seotlon  3^8  Act  VZZZ  of 
1899. 

Case  No.  1588  of  1870. 

Special  Appeal  from  a  decision  passed 
by  the  Subordinate  Judge  of  Hooghly, 
dated  the  20th  June  1870,  reversing  a 
decision  of  the  Moonsiff  of  Serampore, 
dated  the  30th  March  lb70. 

Thakoor  Dass  Goshamee  and  others  (Defend* 
ants)  Appellants^ 

versus 

Gopee  Kristo  Goshamee  (Plaintiff)  Respond- 
ent. 

Baboos  Hem  Chunder  Banerjee  and  Bama 
Churn  Banerjee  for  Appellants. 

Baboos  Obhoy  Churn  Bose  and   Mohendro 
Lail  Mitter  for  Respondent. 

Objections  ander  Sfction  848  Act  VIII  of  1869  may 
bo  urgod  at  any  time  in^the  couric  of  hearinjc  of  an 
appeal.  ^ 


Mitter,  J. — We  think  that  the  Lower  Ap- 
pellate Court  was  wrong  in  refusing  to  eu- 
tertain  the  objections  urged  by  the  special 
appellants  under  the  provisions  of  Sectioa 
348.  The  law  says  that  such  objections  caa 
be  urged  at  any  time  in  the  course  of  tlie 
hearing,  and  the  special  appellants  were 
therefore  entitled  to  bring  them  forward 
before  the  case  was  closed  on  their  side. 

We,  therefore,  remand  this  case  to  the 
Lower  Appellate  Court  to  try  it  de  noeo 
after  hearing  all  the  objections  urged  by 
the  special  appellants  under  Section  348. 
The  costs  will  abide  the  ultimate  result. 


The  6th  January  1871. 

Present  ; 

The    Hou'ble    E.    Jnckson    and    Oooocool 
Cli under  Mookerjee,  Judges. 

Jurisdiction— Zemindar—ZJardar. 

Case  No.   1372  of  1870  under  Act   X  of 
1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Mymensingh, 
dated  the  25th  April  1870,  reversing  a 
decision  of  the  Deputy  Collector  of  that 
District,  dated  the  30th  December  1869. 

Mussamut  Gobind  Monee  and  others  (Plain- 
tiffs) Appellants^ 

versus 

Rajendro  Eishore  Chowdhry  and  oihera 
(Defendants)  Respondents. 

Baboo  Sreenath  Banerjee  for  Appellants. 

Baboos    Sreenath    Dass   and    Bhugobutty 
Churn  Ghose  for  Respondents. 

A  suit  on  the  ground  of  illegal  ejectmeat  effected  by 
the  zemindar  or  bj  a  servunt  acting  ander  him  cannot 
be  brought  under  Act  X  of  1859,  when  tlie  defendant » 
the  ijardar  entitled  to  the  rente. 

Jackson,  J, — We  think  this  case  must  be 
remanded  to  the  Judge  for  re-trial.  The 
plaintiff'  alleging  himself  to  be  a  tenant  of 
a  certain  plot  of  land,  has  brought  this  suit 
against  the  defendant,  who,  the  plaintiff 
alleges,  is  the  ijaradar  of  the  village  and  is 
entitled  to  receiFC  rent  for  the  land,  and  who 
has  illegally  ejected  him  from  his  jote. 

The  first  Court,  viz.,  the  Deputy  Collector, 
after  investigation  on  the  apot,  has  decided 
that  the  defendant   was  the   ijaradar  of  the 
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fill^e,  and  that  be  bad  disposBessed  tbe 
plaiDtiff  from  this  piece  of  land.  The  Judge, 
00  appeal,  refers  the  plaintiff  to  a  civil  suit, 
ind  holds  that  the  revenue  Court  has  no 
jorisdictioD.  He  says  that  '*  the  alleged  act 
'^  of  dispossession  is  not  stated  to  have  been 
*dooe,  either  bj  tbe  order  of  the  zemindar 
"or  of  a  servant  acting  under  him."  This  is 
tery  true  if  it  had  been  done  by  the  zemin- 
ht  or  by  a  servant  acting  under  him,  the 
eite  could  not  have  come  under  Act  X  of 
1859,  while  the  defendant  was  the  ijaradar 
entitled  to  the  rents. 

The  Judge  goes  on  to  say  : — "  Moreover, 
**  the  defendant  in  his  written  statement  does 
*  lot  seem  to  claim  any  right  as  a  farmer, 
''bot  alleges  that  he  received  the  small  por- 
"tioD  of  ground  in  dispute  from  the  zen^in- 
'  dar's  gomastab  as  a  ryot. 

^'  Under  the  circumstances  of  tbe  case,  it 
"seems  to  me  that  the  plaintiff  had  no  locus 
**iUindi  agaiDSt  the  defendant  in  the  revenue 
^  Court,  and  that  his  proper  course  would 
**  have  been  to  sue  the  defendant  as  a  tres- 
**  paster  In  the  Civil  Court.  " 

The  Judge  cannot  decide  this  case  upon 
the  mere  allegation  of  tbe  defendant.  It 
■ay  be  that  the  defendant  denies  that  at  the 
time  be  dispossessed  the  plaintiff  he  was 
tJ^  ijaradar,  but  then  this  comes  to  be  a 
qoestioQ  for  decision ;  the  plaintiff  states 
that  the  defendant  was  the  ijaradar  and  the 
Mmdant  states  that  he  was  not,  aud  until 
this  point  is  decided  the  case  cannot  be 
thrown  out  of  the  revenue  Court.  It  muy 
he  that  upon  the  trial  the  plaintiff  will  be 
ible  to  prove  that  the  defendant  was  at  the 
twa  tbe  ijaradar.  If  so,  the  suit  was  very 
piDparly  brought  in  the  revenue  Court. 

The  Judge  has  not  in  any  way  decided  any 
siagTe  fact  connected  with  tbe  case.  The 
Jacl^  msbt  go  into  the  facts  of  the  case  and 
tpply  the  law  to  the  facts  he  finds. 


Costs  will  abide  the  final  result  of  the 
case. 


The  6th  January  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 
Mitter,  Judges. 

Benaxnee  sale— Bona  fides. 

Case  No.  1605  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burd' 
wan^  dated  the  5th  May  1870,  reverse 
ing  a  decision  of  the  Moonsiff  of  Ky» 
tee,  dated  the  26th  November  1869. 

Shaikh   Golam  Russool  (Plain  liff)   AppeU 
lant, 

versus 

Shaikh  Abdool  Rulieem  and  others  (Defend- 
ants) Respondents. 

Baboos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Appellant. 

Mr.  R.  T,  Allan  for  Respondents. 

Where  property  is  boaght  from  a  wife  as  the  osten- 
sible owner,  the  husband  coasen'-iog  to  the  sale  and  the 
transaction  is  honA  fide  on  the  part  of  the  parcbaaer 
for  a  consideration,  the  purchase  is  a  good  one,  even  if 
the  property  is  not  the  wife's  but  the  husband's. 

Glover^  J. — The  facts  of  this  case  are  to 
be  found  in  the  judgment  of  the  Lower  Ap* 
pellate  Court  in  special  appeal  No.  1662. 
In  this  case,  the  plaintiff  bought  a  one-third 
share  of  a  certain  tank  ostensibly  owned 
by  Izz^itunnissa,  the  name  of  Irshad  Ali, 
her  husband,  being  added  to  the  deed  of 
sale  as  one  of  the  subscribing  witnesses, 
A  party  who  had  a  decree  against  the  bus- 
band  took  out  execution  and  attached  this 
one-third  share  of  the  tank.  The  plaintiff 
then  made  a  claim  under  his  purchase,  but 
his  objections  were  rejected,  and  therefore  he 
brings  this  suit  to  establish  his  right  in  the 
property.  The  Judge  has  decided  the  case 
in  connection  with  the  case  abovementioned| 
simply  on  the  ground  that  the  **  hibbah-beU 
ewuz"  granted  by  the  husband  to  the  wife 
was  a  collusive  transaction  in  fraud  of 
creditors.  But  he  has  not  gone  into  the 
question  as  to  whether  the  plaintiff  in  this 
suit  bought  the  property  from  the  wife 
with  the  consent  of  the  hasband  in  good 
faith  and  without  collusion.    If  he  bought 


Digitized  by 


Google 


20 


CkU 


tHtt   IVBBKLt  BBPORTBR. 


Muling$.         [Vol.  XV. 


from  the  ostenaible  owner  Izzutunnissa,  if 
the  hHsband  consented  to  the  sale,  and  if 
the  transaction  was  bond  fide  on  the  part  of 
the  plaintiff  for  consideration,  the  purchase 
would  be  a  good  one  even  if  the  property 
were  not  the  wife's  but  the  husband's,  and 
would  not  depend,  as  the  Subordinate  Judge 
has  supposed,  upon  the  validity  or  other- 
wise of  the  hibbah-bel-ewoz. 

The  case  must,  therefore,  be  remanded 
for  a  fresh  trial.  Costs  to  follow  the  re- 
sult. 


The  9th  January  1871. 

Present : 

The  Hon'ble  G.  Loch   and  W.  Ainslie, 
Judges. 


Rent-suit  by  sharer—Pleas. 

Case  No.  1442  of  1870  under  Act  X 
1859. 


of 


Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea,  dated 
the  20tk  July  1870,  reversing  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  31  st  March  1869. 

Brijo  Lall  Roy  (Plaintiff)  Appellant, 

versus 

Shama   Churn   Bhutt  and  another  (Defend- 
ants) Respondents. 

Baboos  Homesh  Chunder  Mitter,  Grish 
Chunder  Mookerjee  and  Hash  Beharee 
Ghose  for  Appellant. 

Baboos  Sreenath  Doss  and  Motee  Lall 
Mookerjee  for  Respondents. 

In  a  suit  by  a  dur-pntneedar  for  rents  for  a  portion  of 
an  estate,  where  the  defendant  abandoned  ia  the  first 
Court  the  plea  that  plaintiff  could  not  sue  separately 
from  his  co-sharer  :  t«««i^jr 

Hbld  that  the  plea  could  not  be  entertained  in  the 
Lower  Appellate  Court. 

Ainslie,  J.-^Itf  this  suit  the  plaintiff 
claims  rent  of  certain  lands  situated  in  four 
villages.'  It  is  stated  that  six  villages  were 
granted  in   putuee  u>  Q^e  Rakbal  Doss  Ba- 


defendant  held  landa  at  an  annual  rent  of 
rupees  1,342. 

Rakhal  Doss  Banerjee  sub-let  the  villages 
in  dur-putnee,  4  to  the  plaintiff  and  2  to  on^ 
Judoonath  Chatterjee.  In  a  written  state- 
ment in  a  former  suit,  the  defendant  stated 
the  amount  payable  on  account  of  the  last 
two  villages  and  also  in  this  suit  at  the  time 
of  settling  the  issues,  that  amount,  viz., 
rupees  293-3,  was  admitted  before  the  Deputy 
Collector.  The  plaintiff* claims  the  difference 
between  the  total  rent  of  rupees  1,342  and 
the  rent  of  the  land  in  those  two  villages. 

The  Deputy  Collector  has  held  that  the 
rent  payable  to  the  plaintiff  is  sufficient- 
ly determined  by  the  defendant's  own  admis- 
sions.  He  has  also  adjudicated  on  the  plea 
of  non-occupation  set  up  by  the  defendant, 
and  deducting  the  amount  paid  as  admitted 
by  the  plaintiff,  he  has  given  a  decree  for 
the  balance  with  an  order  for  ejectment  on 
failure  to  pay  the  amount  decreed  within  16 
days. 

The  defendant  appealed  to  the  Judge, 
who  has  dismissed  the  suit  without  going 
into  the  merits  on  the  ground  thai  the 
plaint  fails  to  disclose  a  title  in  the  plaintiff* 
to  sue  separately  from  Judoonath  Chatter- 
jee,  and  says  •*  the  grounds  of  the  claim 
**are  so  utterly  inadmissible,  that  even 
'*  though  the  defendant  has  gone  far  in 
**  admitting  the  claim  (  though  not  so  far 
**  to  enable  the  Court  to  pronounce  any 
**  decision  on  the  merits),  the  whole  of  the 
"costs  must  fall  on  the  plaintiff." 

In  special  appeal,  it  is  contended  thai  the 
defendant  never  pleaded  that  the  Ituids  of 
the  six  mouzahs  constituted  an  indivisible 
tenure,  and  that  there  was  no.  issue  as  to 
plaintiff's  right  of  separate  suit,  and  that 
defendant  pleaded  paym^^nt  of  a  portion 
of  the  claim  to  the  plaintiff.  On  the  other 
hand,  we  have  been  referred  to  oases  re- 
ported at  page  109,  Volume  X,  Weekly  Re- 
porter ;  page  30,  XII  Weekly  Reporter  ;  and 
page  469,  XIII  Weekly  Reporter. 

In  the  first  case  Mr.  Justice  Phear,  while 
holding  that  a  kubooleut  given  to  a  mother 
could  not  after  her  death  he  treated  as  two 
separate  kubooleuts  in  favor  of  her  two 
daughters  for  their  respective  shares  of  their 
mother's  estate,  remarks  that  the  original 
contract  might  probably  have  been  varied 
by  a  subsequent  parol  agreement  so  as  to 
give  eaob  daughter   n   separate   rigb(    pf 
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la  the  aecoBd  case  Mr.  Justice  Macpher- 
ion.  in  eommeDting  on  the  judgment  of  the 
Lover  Appellate  Court,  which  held  that  a 
dfarsod  andispnted  definition  of  shares  wa^ 
nffideot  to  warrant  separate  suits,  observes 
i/ i2m  plaintiff  can  prove  that  thef  defendants 
have  heretofore  recognized  him  as  being  the 
preprievor  of  a  particular  share  and  have  paid 
kiB  leparateJj  a  certain  proportion  of  the 
wt,  then  no  doubt  a  suit  will    lie    against 


The  third  case  is  in  no  way  in  point. 

b  both  the  earlier  cases,  the  defendants 
appear  to  have  from  first  to  last  contested  the 
piai&titf's  right  of  suit. 

Botthis  case  is  clearly  distinguishable 
fron  those  cases. 

The  defendant  claimed  that  plaintiff* should 
ipaeify  the  separate  rents  of  all  the  villages 
^  a  view  to  showing  that,  owing  to  non- 
ociBpttion  of  certain  portions  of  the  land  in 
d^be  was  entitled  to  abatement;  but  when 
i^ilBoes  were  framed,  he  did  not  insist  on 
ik  plea  that  plaintiff  could  not  sue  separate- 
IjftoiD  Jadoonath  Chatterjee.  On  the  con- 
tnij,  he  appears  to  have  admitted  that  the 
mtofhis  lands  in  the  two  villages  held  by 
Mooaath  was  rupees  293-3,  and  the  issues 
« which  he  went  to  trial  were  only  whether 
kwas  responsible  to  the  plaintiff  for  the 
thole  of  the  balance.  He  had  on  a  previous 
emaioD  made  a  similar  statement  as  to  the 
apportioament  of  the  rents.  I  think  it  must 
ke  held  that  defendant  in  this  suit  went  to 
trial  00  the  understanding  that  he  was 
the  tenant  of  Uie  plaintiff,  separately,  for 
th9 fear  villages  which  originally  bore  acer- 
tabrent,  and  that  the  only  contention  was 
whether  be  was  not  entitled  to  an  abatement 
of  that  rent  for  reasons  which  in  no  way 
•fitted  Jodoonath  Chatterjee,  and  whether 
he  had  not  paid  ro  the  plaintiff  the  full  amount 
he  to  him  as  dur-putneedar  of  the   four  vil- 

The  plea  on  which  the  Judge  has  dismiss- 
vl  the  suit  appears  to  have  been  designedly 
ifaiadoned  in  the  first  Court  and  should  not 
bve  been  entertained  in  the  Lower  Appel- 
IHiCoQrt. 

tfe  this  wiew  I  would  remand  the  suit  for 
^  hf  the  Jadge  on  the  issues  laid  down  by 
iWfrat  Court. 


.OpU  to  foUow  the  result. 


The  10th  January  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
ChieJ  Justice^  and  the  Hou'ble  Gr.  Loch, 
Judge. 

Bond— Seotion  8  Aot  XZZZZ  of  1861 
— Section  20«  Aot  VZZZ  of  1899. 

Case  No.  271  of  1870. 

Miscellaneous  Appeal  Jrom  an  order  passed 
by  the  Judge  of  the  2'^-Pergunnahs,  dated 
the  4th  July  1870,  modifying  an  order 
of  the  Sudder  Moonsiff  of  that  District^ 
dated  the  \%th  April  1870. 

Abdool  Eureem  and  others  (Sureties) 
Appellants^ 

versus 

Abdool  Huq  Kazee  (Decree-fiolder) 
Respondent. 

Baboo    Mohendro  Lall  Mitter   for  Appel- 
lants. 

Baboo  Bama  Churn  Banerjee  for  Respond- 
ent. 

A  bond  taken  bv  the  Court  ai  security  under  Section 
8  Act  XXIII  of  1861  can  be  enforced  under  Section  204 
Act  VIII  of  1859. 

Norman,  C.  J. — Suahzadah  Mahomed 
Shurasooddeen  having  been  arrested  under 
a  warrant  in  execution  of  a  decree  for 
rupees  822-8,  applied  for  his  discharge  under 
Section  273  of  Act  YIII  of  1859  on  the 
ground  that  he  had  no  means  of  paying  the 
debt. 

Pending  the  enquiry  which  the  Moonsiff 
considered  necessary,  he  released  the  judg- 
ment-debtor on  the  security  of  Syud  Abdool 
Kureem  and  Huro  Persbad  Bose,  who  by 
an  obligation  or  bond  addressed  to  the 
Moonsiff  bound  themselves  thus  : — **  We  do 
**  hereby  stand  security  for  the  said  debtor, 
*'  and  covenant  that  should  his  application 
'*  for  the  benefit  of  insolvency  be  refused 
*'  and  he  be  called  upon  to  pay,  we  shall 
**  immediately  produce  him  ;  and  should  we 
<*  fail  to  produce  him,  we  shall  pay  without 
**  objection  the  above  amount  together  with 
'*  costs  and  future  interest  due  to  the  decree- 
"  holder,"  &c. 

This  bond  waa  dated  on  the  224  of 
December  1868, 
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Oil  the  20th  of  Dticembei  1869,  the  decree- 
holder  prayed  that  the  euretiea  might  be 
ordered  to  produce  the  judgment-debtor,  and 
in  default  that  the  decree  be  executed 
against  them. 

The  Moonsiff  thought  that  as  the  security- 
hond  had  been  entered  into  subsequent  lo 
the  judgment,  it  was  not  one  wliich  could 
be  enforced  under  Section  204,  and  refused 
the  application  for  execution. 

From  that  decision  there  was  an  appeal  to 
the  Judge. 

The  Judge,  as  we  think  rightly,  holds  that 
the  bond  as  a  security  taken  by  the  Court 
under  the  8th  Section  of  Act  XXIII  of 
1861  could  be  enforced  under  the  204th 
Section  of  Act  VIII  of  1859,  which  enacts 
that  "  wheneyer  a  person  has  become  liable 
"  as  security  for  the  performance  of  a  decree, 
''  the  decree  may  be  executed  against  such 
'*  person  to  the  extent  to  which  he  has  ren- 
''  dered  himself  liable  in  the  same  manner 
**  as  a  decree  may  be  enforced  against  a  de- 
"  fendant." 

The  cases  referred  to  by  the  Moonsiff, 
IV  Bengal  Law  Reports,  Appendix,  27, 
•Gujendro  Narnin  Roy  versus  Hemanginee 
DoBsee,  and  VII  Weekly  Reporier,  329,  Ram 
Kislien  Doss  v^r^us  Hurkoo  Sing,  are  dis- 
tinguishnble  from  the  present.  There  the 
liability  of  the  sureties  did  not  arise  in  the 
course  of  or  out  of  proceedings  in  the  suit, 
but  upon  distinct  and  independent  contracis 
made  between  the  sureties  and  the  creditor  ; 
— in  the  one  case  to  pay  the  debt  if  certain 
attached  property  was  released; — in  the  other 
to  pay  if  the  debtors  could  not  pay. 

Here  the  engagement  arises  in  the  regular 
course  of  a  proceeding  in  the  cause.  The 
sureties  do  not  contract  with  the  execution- 
creditor,  but  enter  into  an  engagement  with 
the  Court  that  the  debtor  shall  appear  when 
called  upon,  or  in  default  of  such  appearaace 
that  ihey  will  pay  the  amount  mentioned  in  the 
warrant.  If  the  debtor  failed  to  appear  when 
called  on  within  the  time  limited  in  a  bond 
given  under  Section  8,  the  sureties  as  such 
would  become  liable  to  pay,  and  we  think 
the  case  would  fall  within  the  terms  of  Sec- 
tion 204.  The  Judge  says  the  sureties  have 
had  an  opportunity  of  producing  the  debtor 
and  have  not  taken  advantage  of  it.  He  does 
not. say  when  the  default  took  place. 

For  ourselves  we  have  great  doubts  whe- 
ther the  default  in  producing   the  defendant 

<^    '     '     '  '         '  .  ■  . — ^— ^-— ^_- 

♦  18  W.  B^  p.  aft. 


in  the  present  case  was  such  as    to  render 
the  sureties  liable  under  the  bond. 

By  Section  8  the  security  is  for  the 
appearance  of  the  party  "  at  any  time  when 
called  on  while  such  enquiry  is  being  made/' 
We  do  not  think  that  by  the  bond,  though 
its  language  is  not  very  clear,  the  sureties 
engaged  or  can  be  taken  to  have  intended  to 
engage  for  more  than  that.  This  engage- 
ment would  not  bind  the  sureties  to  prodoce 
the  debtor  at  the  end  of  an  indefinite  time, 
during  which,  not  the  enquiry  contemplated 
by  Section  8,  but  negotiations  for  a  settle- 
ment were  going  on. 

We  do  not  understand  how  it  was  that  the 
Moonsiff  did  not  complete  the  enquiry  wlthio 
a  week  or  fortnight  at  latest  from  the  28(h 
of  December  1868- 

It  is  possible  that  the  enquiry  may  have 
been  postponed  from  time  to  time  at  the  re- 
quest or  by  consent  of  the  sureties,  and  may 
not  really  have  been  concluded  until  the 
time  when  the  sureties  are  supposed  to  have 
committed  the  default.  No  inquiry  seems  to 
have  taken  place  as  to  the  cause  of  the  delay. 
We  cannot,  therefore,  say  whether  there 
may  not  be  circumstances  which  have  not 
been  made  to  appear  before  us  to  justify  the 
Court  in  holding  the  sureties  liable. 

If  there  was  unreasonable  delay,  it  must 
be  considered  whether  the  plaintiff  is  in  any 
way  responsible  for  or  consented  to  the  de* 
lay,  and  whether  the  sureties,  or  either  of 
them,  consented  to  the  delay. 

The  Judge  will  enquire  and  come  to  a 
finding  upon  the  questions — when  the  defen- 
dant was  called  upon  to  appear  and  made  de- 
fault, what  was  the  cause  of  the  delay  ?  and 
whether  the  enquiry  under  Section  8  of  Act 
XXIII  of  1861  was  still  proceeding  at  the 
time  when  the  defendant  was  called  apoa  to 
appear. 

The  Judge  will  return  his  finding  with 
the  evidence  to  this  Court 
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The  10th  January  1871. 

Present  : 

The  Hon'ble  E.  Jackson   and   Onoocool 
Chnnder  Mookerjee,  Judges. 

■Mraremesit— Act  VX  (B.  C.)  1862— 
Joiisdlotioii. 

Cue  No.   1431  of  1870  under  Act  X  of 
1859. 

tpeeial  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Mymensingh, 
dated  the  2Sth  April  1870,  reversing  a 
ieeision  of  the  Deputy  Collector  of  that 
Districtj  dated  the  SOth  November  1869. 

Goluck  KisLore  Acharjee  (Petitioner) 
Appellant, 

versus 

Ksiht  Majhee  and  others  (Objectors)  Re- 
spondents, 

Uboos  Hash  Beharee  Ghose  and  Umuren- 
dro  Nath  Chatterjee  for  Appellants. 

Behoos  Hem  Chunder  Banerjee  and  Bama 
Chum  Banerjee  for  Respondents. 

Wbffe  a  meuaremeDt  noder  Act  VI  (B.  C.)  of  1862 
viiooiBpltud  without  any  objections  having  been  made 
li  it  by  tbe  ryots  while  in  progress,  it  was  held  that  it 
!■  aoc  competent  for  the  Jadge  in  appeal  to  set 
mk  the  prooeediogs  on  objections  made  sabse- 
f«tlj. 

Jackson,  J. — This  was  an  application 
ky  tbe  proprietor  of  1  aona  and  6  gundahs 
Aire  of  the  estate  called  Gogra,  under 
Stetion  10  Act  VI  of  1862,  Bengal  Coun- 
9^  to  measare  the  lands  comprised  in  bis 


It  appears  that  on  the  application  being 
fat  in  before  the  Deputy  Collector  on  the 
IMMay  1869,  orders  were  passed  for  the 
anUeant  to  pat  in  the  Ameen's  fee,  and  on 
"*•  26tb  May  an  Ameen  was  ordered  to 
and  prepare  the  rent-roll  of  the 


estate.  He  went  to  the  spot  in  the  month 
of  June,  and  completed  his  measurement 
aendiog  in  his  papers  with  a  report  on  the 
1st  October  1869.  Thirteen  ryots  out  of 
152  ryots  who  live  upon  the  estate  there- 
upon appeared  before  the  Deputy  Collector, 
and  preferred  several  objections  to  the  mea- 
surement, and  subsequently  they  appealed 
to  the  Judge  from  the  decision  of  the 
Deputy  Collector.  The  Judge  has,  for  rea- 
sons stated  by  him  in  his  judgment,  set 
aside  the  whole  of  the  measurement  proceed- 
ings and  declared  them  illegal,  null,  and 
void.  The  special  appeal  to  this  Court  is 
against  this  order. 

The  Judge  was  of  opinion  that  the  Collect- 
or had  been  too  hasty  in  allowing  the  mea- 
surement on  the  application  of  the  proprie- 
tor ;  that  he  was  bouud  to  call  upon  the 
proprietor  to  prove  the  facts  upon  which  he 
grounded  his  application  before  allowing 
any  measurement  to  take  place  ;  and  the 
Judge  also  seemed  to  consider  that  even  the 
facts  stated  in  the  petition  of  the  applicant 
were  not  sufficient  grounds  upon  which  the 
Collector  should  have  allowed  the  measure- 
ment to  take  place. 

We  may  say  that  we  think  that  it  would 
have  been  far  better  if  the  Collector  had 
satisfied  himself  by  requiring  the  applicant 
to  put  in  some  evidence  of  the  necessity  of 
his  resorting  to  the  special  provisions  of  Sec- 
tion 10  Act  VI  of  1862.  B.  C.  We  think 
he  should  have  examined  the  agent  of  the 
proprietor,  and  required  him  to  prove  that 
he  had  made  attempts  to  measure  the  lands, 
and  then  what  had  happened  thereupon  so 
as  to  require  him  to  apply  to  the  Collector. 
But  at  the  same  time,  we  are  not  prepared 
to  say  that  in  this  case,  as  the  application 
was  admitted  and  the  whole  measurement 
had  been  carried  out  without  any  objection 
on  the  part  of  the  ryots  after  the  whole 
measurement  had  been  completed  and  finished, 
it  was  right  to  quash  the  whole  of  the  pro- 
ceedings because  sufficient  enquiry  was  not 
made  on  that  point.  It  is  quite  possible 
that  there  was  some  enquiry,  though  it  does 
not  appear  upon  the  record. 

It  is  said  here  that  the  Judge  came  to  the 
conclusion  that  there  were  no  bona  fide 
grounds  for  making  the  application.  The 
gronnds  stated  in  the  application  are  very  dis- 
tinct, namely,  that  he  was  unable  to  measure 
the  lands,  that  he  could  not  ascertain  who 
were  the  persons  liable  to  pay  rents  in  res- 
pect of  the  lands  comprised  in  his  estate  \  he 
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stftte4  that  there  had  beeo  numerous  chauges 
iu  the  lauds  of  his  estate,  and  that  when  the 
Ameen  went  to  measure  the  lands  he  could 
get  no  assistance  from  the  ryots  to  oarry 
out  the  measurement.  If  these  facts  were 
correct,  it  seems  impossible  to  suppose  that 
this  application  was  not  made  bona  fide* 
The  applicant  went  to  large  expense  in  car- 
rying out  the  measurement,  the  ryots  made 
DO  objection  to  the  measurement  whilst  it 
went  on,  and  we  think  that  after  the  whole 
measurement  has  been  completed,  it  is  not 
competent  to  the  Judge  to  throw  out  the 
case  upon  objections  which  should  have 
been  urged  in  proper  time,  if  they  really 
had  any  validity  in  them.  There  is  the  fact 
also  tliat  the  objection  to  the  measurement 
has  been  raised  by  only  13.  out  of  152  ryots. 
We  think  this  is  an  important  circumstance 
that  should  be  taken  into  consideration. 
We  doubt  very  much  whether  the  Judge 
has  any  authority  to  set  aside  the  proceed* 
ings  generally  as  regards  the  parties  who 
did  not  appeal  to  him. 

The  pase  must  go  back  to  the  Judge  in 
order  that  he  m&y  determine  the  question 
which  still  remain  pending,  as  regards  tlie 
standard  by  which  the  measurement  should 
be  made,  and  also  any  other  questions  that 
were  raised  before  him  but  not  deter- 
mined. 

The  Judge  has  come  to  no  distinct  find- 
ing, as  to  the  question  whether  there  was 
a  special  application  for  recording  the  rates 
of  rent,  &c.  It  was  one  of  the  points  that 
was  raised  before  the  Judge,  but  he  has  not 
come  to  a  distinct  fiuding  upon  it.  There 
seems,  however,  in  the  application  of  the 
petitioner  to  be  a  special  application  upon 
this  particular  point ;  the  words  are — that 
he  specially  applies  that  the  rates  of  rent 
payable  by  the  ryots  and  the  persons  by 
whom  they  were  to  be  payable  in  respect 
of  the  lands  should  be  ascertained  and  re- 
corded. Under  such  circumstances,  if  the 
Judge  did  intend  to  hold  by  what  he  says 
upon  this  objection  that  there  has  been  no 
such  special  application,  we  think  that  he 
is  in  error,  that  there  is  a  special  applica- 
tion, and  the  Collector  was  right  under  those 
circumstances  to  record  the  rates  of  rent 
payable  by  the  ryots  and  the  persous  by 
whom  they  were  to  be  payable. 

The  decision  of  the  Judge  setting  aside 
the  whole  proceedings  is  reversed,  and  the 
case  is  remanded  to  him  for  further  decision 
upon  the  other  points  which  remain  to  be 
decided. 


The  10th  January  1871. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Partnership  aooonnts— Pleas. 

Case  No.  1593  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  25 ih  June  1850,  affirming  a 
decision  of  the  Moonsiff  of  Gopalpore, 
dated  the  2nd  March  1870. 

Nobiu  Chuoder  Koondoo  and  others  (Plaint- 
ifls)  Appellants, 

versus 

Sreedhur  Bhnttacharjee  and  another  (De- 
fendants) Bespondenis. 

Baboo  Ashootosh  Dhur  for  Appellants. 

Baboo  Bama  Churn  Banerjee  for  Respond- 
ents. 

In  a  Boit  to  recover  money  on  an  adjoBtAd  partner- 
ship account  between  plaintiff  and  defendant,  where  the 
issues  were  framed  solely  on  the  alleged  adjustment: 

Held  that,  as  it  was  foond  that  no  such  alleged  ad- 
justment existed,  the  suit  was  rightly  diimiased^ 

Glover^  J.— Thb  plaintiff  in  this  case 
sues  to  recover  744  rupees  6  annas  on  an 
adjusted  partnership  aecpunt  between  him 
and  the  defendant. 

Both  the  Courts  below  decided  that  there 
had  been  no  such  adjustment  of  accounts  ; 
and  as  this  was  the  sole  ground  of  the  plaint- 
iff's action  the  suit  was  dismissed. 


In  special  appeal,  it  is  contended  that 
although  the  phtintiff  may  have  failed  to 
prove  the  settlement  of  accounts,  he  was  en- 
titled to  have  the  general  question  of  the 
defendant's  indebtedness  to  him  under  « 
partnership  between  the  two  gone  in  to,  aud  to 
recover  whatever  amount  might  be  found  due 
to  him  ;  and  in  support  of  thb  coateaiioo, 
the  special  appellant's  pleader  has  referred 
us  to  the  case  of  Kishen  Pershad  versus 
Bhowanee  Deen  and  others,  reported  at 
pa^e  47  of  the  Agra  High  Court  Repotta^ 
Volume  I,  Part  I,  in  which  the  Full  Bench  of 
that  Court  laid  it  down  that  the  fornoer  riiU 
iugs  of  the  late  Sudder  Court  under  whi«h 
suits  brought  on  «  se^tlen^ept  of   accQuim 
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htd  beeD  disniisaed  oo  aocouot  of  the  plaint- 
iff ftiliog  to  prove  the  alleged  settlemeDt 
were  erroneons,  and  that  there  Was  DoChitig 
to  preFeot  the  real  quetiioQ  between  the 
parties  as  to  the  amount  due  on  a  general 
scoouDt  being  gone  into  and  decided  upon 
(he  e? idence  on  the  record. 

If  the  circumstaoces  of  this  case  were 
identical  with  the  oircumstanoes  of  the  case 
sow  before  ue,  no  doubt  the  ruling  of  the 
Fall  Bench  of  the  Agra  High  Court  would 
kfe  weight  in  influencing  our  decision  ;  but 
we  do  not  think  that  the  cases  are  parallel. 
lo  the  case  before  the  Agra  Court,  the  mat- 
ter of  general  account  appears  to  have  been 
fairlj  within  the  scope  of  the  plaint,  and  the 
endeoce  given  in  that  suit  was  sufficient 
wiUK)Bt  takiog  any  fresh  proof  to  decide  the 
question  of  general  account  between  the 
ptrties.  It  appears  from  the  referring  Judge's 
Matement  of  the  circumstances,  that  both 
fOiots,  namely,  that  of  general  account  and 
itt  of  a4|as^  account,  were  raised  in  the 
^stiff's  written  statement;  and  that  it  was 
«b1j  beoaose  the  main  contention  between 
tke  parties  was  with  reference  to  the  adjust- 
■eet,  that  the  issue  was  framed  on  that  plea 
•ad  the  case  decided  upon  it.  Now,  in  the 
preient  ease,  there  is  no  room  for  saying 
tkat  when  the  plaintiff  came  into  Court,  he 
pot  forward  any  other  plea  whatever  than 
ikeone  of  adjusted  accounts  ;  and  there  is  no 
if  idence  on  the  record  which  would  go  to 
liiow,  that  he  had  any  intention  of  proving 
any  thing  else  than  the  adjustment  of  ac- 
cooBts  under  which  he  was  to  receive  the 
lMlfofly488  mpees  13  annas.  Moreover, 
wiien  he  appealed  to  the  Judge,  the  plaintiff 
eeatented  himself  with  denying  the  fact 
that  the  case  was  brought  on  an  adjustment 
ef  locoants  ;  and  he  never  brought  forward 
the  plea  thai,  notwithstanding  that  he  failed 
te  prove  the  adjustment,  he  was  still  entitled 
la  call  Qpoo  the  defendant  for  an  account. 

It  u  contended  in  the  second  place  that  as 
IIm  defendant  admitted  assets  to  the  amount 
ef  1,147  rupees  as  divisible  between  the  part- 
aort,  that  admission  is  sufficient  to  entitle  the 
ftaatiff  to  an  account.  But  if  we  are  right 
iaaaying  that  having  failed  in  proving  the  ad- 
jiltaienc  the  plaintiff  is  not  entitled  to  go 
fate  the  question  of  general  account  with 
1^  tate  partner,  it  is  immaterial  whether 
(hit  partner  admitted  or  denied  that  he  had 
tof  assets  in  bis  hands  for  the  purposes  of  the 
ftMnisuit.  If  the  plaintiff  has  to  brings 
^tmk  so  it,  he  has  only  hfmself  to  blame  for  it 
^T'.lbeway  itt  which  h^  has  brought  hisoas«« 


We    dismiss    the     special    appeal    with 
costs. 

Kemp,  J, — I  wish  to  add  a  few  words  to 
this  judgment  id  which  I  concur.  It  is 
very  clear  that  the  plaint  in  this  case  was  on 
the  footing  that  a  fixed  sum  Was  due  from 
the  plaintiff  on  an  adjustment  of  accounts 
on  a  specified  date,  and  the  plaintiff  gives  as 
the  date  of  his  cause  of  action  the  date  on 
which  thid  alleged  adjustment  of  accounts 
was  made.  It  is  also  clear  that  both  parties 
went  to  trial  in  the  first  Court  on  the  issue 
whether  an  adjustment  of  accounts  had  been 
made  or  not.  It  was  found  in  the  first 
Court  against  the  plaintiff,  that  the  adjust- 
ment had  not  been  proved  and  that  his 
accounts  were  false.  I  find  further  that 
when  the  cascwent  before  the  Subordinate 
Judge  in  appeal  issues  were  distinctly  raised, 
and  the  same  issue  which  had  been  raised 
and  tried  between  the  parties  in  the  first 
Court  was  fixed  and  tried  in  the  Appellate 
Court,  namely,  whether  an  adjustment  of 
accounts  took  place  between  the  plaintiff 
and  defendant,  and  whether  it  was  found 
then  that  a  balance  in  cash  of  rupees  1,488- 
13-15  of  the  capital  of  the  trade  remained 
in  the  hands  of  the  defendant  Sreedhur 
Bhuttacharjee.  Therefore  the  plaintiff,  not 
only  in  the  first  Court  but  also  in  the  second 
Court,  went  to  trial  Upon  the  same  issue, 
namely,  whether  there  had  been  an  adjust- 
ment of  accounts  or  not. 

In  the  Agra  case  to  which  our  attention 
has  been  called,  it  is  stated  in  the  referring 
order  that  the  plaiutifi  had  been  questioned 
on  the  framing  of  the  issues  and  rested  his 
claim  mainly  on  the  adjustment  of  accouuis 
— but  not  solely  as  in  this  case  ;  and  in  that 
case  the  plaintiff  having  failed  to  prove  the 
adjustment  on  which  he  mainly,  but  not 
solely,  relied,  the  Full  Bench  of  the  Agra 
High  Court  held  that  if  there  was  evidence 
on  the  record  to  decide  the  alternative  plea, 
the  Court  was  bound  to  do  so,  namely,  that 
if  the  plainiiff  failed  to  prove  that  there  had 
beefi  an  adjustment  of  accounts,  he  was  still 
entitled  to  have  the  case  tried  as  a  cUse  for 
adjustment  of  accounts.  But  in  the  present 
case  this  element  wholly  fails,  for  the  plaint- 
iff in  both  Courts  has  allowed  the  issues  to 
be  framed,  not  mainly  on  the  alleged  adjust- 
ment of  accounts,  but  solely  on  that  alleged 
adjustment.  Therefore,  in  my  opinion,  the 
ruling  of  the  Full  Bench  of  the  Agra  High 
Court  does  not  apply  to  this  case. 

The  special  appeal  is  dismissed  with 
coats. 
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The  11th  January  1871. 

Present : 

The    Hon'ble    E.    Jackson    and   Onookool 
Chunder  Mookerjee,  Judges. 

Cross-appeals— Section  3€8  Act  VZZX 
of  1859. 

Case  No.  1418  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chittagong, 
dated  the  2nd  March  187t),  modifying  a 
decision  of  the  Sudder  Moonsiff  of  that 
District^  dated  the  6th  November  1869. 

Anwar  Jan  Bibee  (Defendant)  Appellant, 

versus 

Azmut  All  (Plaintiff)  Respondent. 

Bfihoo  Ohhil  Chunder  Sein   for   Appellant. 

Baboo  Huree  Mohun  Chuckerbutty  for 
Respondent. 

In  a  sait  to  recover  possession  of  certain  land  agalnit 
A  who  claimed  to  be  its  proprietor,  in  which  J.  B. 
who  cliiimed  to  be  a  ryot  was  made  co-defendant, 
plaintiff  obtained  a  decree  against  the  former,  bat  his 
suit  as  against  the  latter  was  dismissed.  A  appealed 
from  the  decree,  and  during  the  coarse  of  the  appeal  the 
plaintiff  was  allowed  to  take  a  cross-appeal  with  regard 
to  the  dismissal  of  his  suit  against  J.  B  : 

Held  that  the  cross-appeal  should  not  have  been 
admitted. 

Jackson,  J. — The  plaintiff,  respondent  in 
tills  appeal,  preferred  this  suit  to  recover 
possession  of  certain  lauds  from  one  Anwar 
All,  and  he  mnde  co-defendant  with  Anwar 
All  one  Anwar  Jan  Bibee,  the  special  appel- 
lant, who,  he  alleged,  was  colluding  with 
Anwar  Ali  and  setting  up  a  false  title  as 
rjot  on  the  disputed  land. 

The  first  Court  decreed  the  plaintiff's  suit 
as  against  Anwar  Ali,  but  dismissed  it  as 
^gaittit  Anwar  Jan  Bibee,  l^iog  of  opioion  ! 


that  she  had  given  satisfactory  proof  that 
she  had  long  bisen  the  ryot  in  occupation 
of  the  land.  The  plaintiff  preferred  no 
direct  appeal  from  this  decision  dismissing 
his  suit  i^ainst  Anwsr  Jan  Bibee  ;  bot 
Anwar  Ali  appealed  from  the  decree  passed 
against  him.  Daring  the  course  of  this 
appeal,  the  plaintiff  was  allowed  by  the 
appellate  Court  to  take  a  cross-appeal  as 
regards  the  dismissal  of  his  claim  against 
Anwar  Jan  Bibee,  and  the  appellate  Court 
taking  a  different  view  of  the  evidence  from 
the  first  Court,  decreed  the  plaintiff's  sait 
against  Anwar  Jan  Bibee  also. 

In  special  appeal  it  is   contended  that  a 
co-respondent  in  an  appeal  cannot  re*open,  by 
a  cross-appeal,  a   decision    which    has  been 
passed  between  him  and  another  co-respon- 
dent.    At  first  sight'  the  terms  of  the  law, 
Section   348,  Act  VIII  of  1859,   are  wide 
enough  to  permit  a  respondent  in  an  appeal 
to  take  any  objection   to  the  decision  of  the 
first  Court,  as  if  he  had  preferred  a  separata 
appeal  from  that  decision.     But   there  are 
numerous   precedents  of  this  Court  which 
have  restricted   those   terms.    It  has   been 
held  in  a  long  series  of  decisions,    that  the 
cross-appeal  cannot  re- open   any  questions 
which  have  been  decided  between  co-respon- 
dents,  but    must    have    reference    to    the 
appellant  and  the  points  which  are  in  dispute 
between  the  respondent  who  takes  the  cross- 
appeal  and  the  appellant.     It  is  quite  possible 
that  there  may  be   cases  in  which,   when  an 
appellant  succeeds   in  his   appeal,   questions 
will  be  opened  up  as  between  the  co-respon- 
dents  whioh   would    otherwise    have  been 
decided  ;  and  it  is  also  possible  when  inter- 
ests are  identical  that  a  respondent  succeed- 
ing in  his  cross-appeal  may  open  up  questions 
as  between   himself  and  his   co-respondent. 
But  that  is  not  the  case  in  this  litigation. 
Tlie  interests  of  Anwar  Ali  and  Anwar  Jan 
Bibee  are  completely  distinct  and  separate. 
Anwar  Ali   claimed  to  be  the  proprietor  of 
the  disputed  land.     Anwar  Jan  Bibee  claim- 
ed to  be   the  ryot   upon   it.     The    plaintiff 
submitted  to  the  decision  upholding  Anwar 
Jan  Bibee's  ryotee  interests,  and  he  cannot 
prefer  a  cross-appeal  as  against   that  deci- 
sion on  an  appeal  of  Anwar  Ali   as    regards 
the    proprietary    right.     The     Subordinate 
Judge  was  in  error  m  admitting  this  cross* 
appeal,  and  we  set  aside  his  decision  upon 
it,  restoring  that  of  the  Moonsiff  who  de- 
termined in  favor  of  Anwar  Jan  Bibee. 

The  costs  of  this  special  appeal    will  be 
pai4  hj  the  plaintiff;  sjiecial  respoa4«o|« 
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The  1  lib  January  1871. 

Pre»ent : 

Hon'ble  £•    Jackson    and    Onoocool 
Ghonder  Mookerjeci,  Judges. 


e— Monej-deeree^Siflrlit     of 
action. 

Case  No.  1497  of  1870. 


mal  Appeal  from  a  decision  passed  hy 
tkt  BuhordineUe  Judge  of  Sylhet,  dated 
23rrf  April  1870,  reversing  a  decision 
9f  ike  Moansiff  of  Lushkerpore,  dated 
iklSth  February  1870. 

Gobind  Surmah  (Plaintiff)  Appellant^ 

versus 

f«d  Umber  All  and  others  (Defendants) 
Respondents. 

Baboo  Debendro  Narain  Bose  for 
Appellant. 

Moulvie  Syud  Murhumut  Hossein  for 
Respondents. 

^fldten  be  broaght  for  the  declaration  of  Aper- 
y's right  to  hare  a  mortgaged  property  put  up  for 
B,  aotwithitanding  a  money-decree  has  already 
B  oUained  upon  the  mortgage  bond  and  the  property 
>  PttMd  bto  other  hands. 

hAs9n, «/.— The  plaintiff  in  this  suit  is 
«^  appellant,  fle  obtained  a  mortgage 
■«  one  Basseerooddeen  of  the  disputed 
^perty  in  December  1864.  Subsequently,  in 
piil  1868,  he  obtained  a  money-decree  upon 
At  laortgage  bond  against  Basseerooddeen. 
de&ndants  Nos.  1  and  2  appear  in  the 
iwkile,  namely,  in  the  year  1865,  to 
been  engaged  in  litigation  with  the 
■e  Basseerooddeen,  and  to  ||ave  obtained 

"»»t  him   a    decree    for  costs  ;  and    in 

K^^OQ  of  that  decree  the  rights  and 
of  Busseerooddeen  in  the  disputed 
"H^rtj  were  sold  in  June  1867,  and  were 
^^cfcsiBd  by  thd  defendants  Nos.  1  and  2. 

Afterwards,  when  the  plaintiff  sought  to 
'tteots  his  money-decree  against  this  mort- 


!*SM  propertyi  these  defendants  objected  to 
^i«b«iitte|romd  (bat  tKejr  wero  tben^ 


in  possession  of  the  property.  Their  objectioas 
were  held  good  and  the  property  was  re- 
leased. The  plaintiff  has  now  brought  this  suit 
upon  the  mortgage  bond,  for  a  declaration 
that  this  disputed  property  has  been  mort- 
gaged to  him  by  Busseerooddeen  for  the 
payment  of  the  money  due  upon  the  mort- 
gage bond,  and  that  it  is  liable  to  be  sold 
to  recoTor  that  amount. 

The  first  Court  came  to  the  conclusion 
that  the  plaintiff  was  entitled  to  a  decree.  It 
looked  to  the  allegations  of  the  defendants 
that  this  mortgage  bond  was  a  fraudulent 
and  collusive  transaction,  and  it  came  to 
the  conclusion  that  no  suffictent  ground 
whatever  existed  for  holding  that  it  was 
fraudulent,  and  that  the  plaintiff  had  given 
evidence  to  prove  his  deed  and  that  he  was 
entitled  to  sell  this  mortgaged  property  into 
whatsoever  bands  it  may  have  gone. 

The  Appellate  Court  has  set  aside  this 
decision.  He  has  given  a  long  judgment,  but 
it  is  somewhat  difficult  to  follow  his  argu- 
ment. He  holds  that  as  this  property  was 
sold  in  1867  to  the  defendants,  the  plaintiff, 
though  he  has  a  prior  mortgage  upon  it, 
cannot  now  enforce  his  right  under  that 
mortgage.  The  Subordinate  Judge  quotes  a 
decision  of  the  Court  to  be  found  in  page 
82,  IX  Weekly  Reporter,  in  support  of  this 
view  of  the  law.  That  decision,  however, 
distinctly  states  that  a  suit  can  be  brought 
for  the  declaration  of  a  person's  right  to 
have  a  mortgaged  property  put  up  for  sale, 
notwithstanding  a  money-decree  has  already 
been  obtained  upon  the  mortgage  bond,  and 
notwithstanding  that  that  property  has  pass- 
ed into  other's  hands.  The  same  view  of 
the  Itiw  will  be  found  in  page  316,  I  Weekly 
Reporter,  decision  of  a  Full  Bench  of 
this  Court  The  question,  then,  for  the 
decision  of  the  Subordinate  Judge  was, 
whether  the  mortgage  bond  which  the 
plaintiff  put  forth  was  a  real  bond  fide 
document,  or  whether  it  was,  as  alleged  by 
the  defendants,  fraudulent  and  collusive. 
The  Subordiuate  Judge  states  in  his  decision 
that,  in  his  opinion,  the  defendants  have 
been  unable  to  prove  that  it  was  fraudulent 
and  collusive — but  he  is  of  opinion  that  it 
was  collusive  ;  first,  because  there  was  evi- 
dence to  show  that  about  the  same  time  as 
this  document  was  executed,  another  mort- 
gage bond  was  also  executed  by  the  same 
Busseerooddeen  to  another  party  ;  and  be- 
cause some  of  the  witnesses  to  the  two 
documents  are  the  same  ;  and  also  because 
the  plaintiff's  document  was  not  registered* 
N  ine  of  these  rutona  «re  any  reasons  wbii(^ 
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ever  for  holding  that  the  document  was 
fraudulent.  It  is  by  no  means  uncommon 
to  execute  a  second  mortgoge  of  the  Bame 
property,  and  the  fact  that  the  same  wit- 
nesses were  present  at  those  two  transac- 
tions! is  no  ground  whatever  for  suggesting 
that  either  the  one  or  the  other  is  fraudu- 
lent. And  it  is  hardly  necessary  to  say 
that  the  fact  that  the  mortgage  is  not  regis- 
tered, is  no  reason  whatever  for  setting  it 
aside.  The  plaintiff  in  this  case  put  forward 
his  claim  upon  this  mortgage  bond  years 
before  the  defendants  purchased  this  pro- 
perty as  belonging  to  his  mortga$^or  ;  years 
before  the  defendants  purcliased  the  rights 
and  interests  of  the  mortgagor  with  their 
eyes  open,  fully  knowing  that  the  plaintiff 
claimed  to  hold  certain  interest  in  that  pro- 
perty. The  defendants  having  failed,  as 
far  us  we  can  see  from  the  Lower  Appellate 
Court's  decision,  to  satisfy  that  Court  that 
this  document  is  in  any  way  fraudulent,  the 
plaintiff  was  entitled  to  the  decree  which 
be  obtained  from  the  Lower  Court.  We  set 
aside  the  decision  of  the  Lower  Appellate 
Court,  and  restore  and  affirm  that  of  the 
first  Court.  The  costs  of  this  Court  and 
of  the  Lower  Appellate  Court  will  be  paid 
by  the  respondents  in  this  special  appeal. 

Mookerjee,  J, — I  concur. 


The  12th  January  1871. 

Present : 

The  Hon'ble  P.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Declaratory  salt— Canse  of  action. 

Case  No.  1646  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghly^  dated 
the  19M  July  1870,  reversing  a  deci- 
sion of  the  Moonsiff  of  Jehanabad,  dated 
the  I3th  May  1870. 

Bam  Gopal   Tewaree  (Defendant)   Appel- 
lant^ 

versus 

Gora  Chand  Poryal  and  others  (Plaintiffs) 
Re^ondtnik. 


Baboos  Kishen  Succa  Mookerjee  and  Gritk 
Chunder  Ghose  for  Appellant. 

Baboo  Rajendro  Nath   Base  for  Respon- 
dents. 

In  a  suit  for  establishment  of  lakberaj  title  to,  and 
confirmation  of,  possession  in  land  which  was  alleged 
to  have  been  brought  to  sale  aud  purchased  in  execowa 
by  the  principal  defendant,  who  had  then  sued  some  of 
the  plaintiffs  for  a  kubooleut  : 

Held  that  there  had  been  no  invasion  of  plainUffs 
title  even  if  they  had  a  lakheraj  title,  and  that  therefore 
they  had  no  caase  of  action. 

Kemp,  J, — This  is  a  suit  on  the  part  of 
several  plaiuttfis,  alleging  that  tlie  12  cot* 
tabs  of  land  in  suit  formed  their  lakheraj 
holding  ;  that  the  principal  defendant  iu  ex- 
ecution of  a  decree  agaiust  one  Abdool 
Kurreem,  No.  3oO  of  1865,  attached  the  pro- 
perty in  dispute  with  other  properties,  and 
secretly  hrought  about  a  sale  and  purchased 
the  rights  aud  interests  of  the  aforesaid 
Abdool  Kurreem.  Subsequently  the  defoo- 
dant  sued  some  of  the  plaintiffs  for  a  kuboo- 
leut. The  names  of  the  plaintifis  who  wore 
then  sued  are  stated  in  the  plaint,  and  it  b 
here  unnecessary  to  name  them  ;  and  that 
the  plaintiffs  became  aware  of  the  sale  from 
the  fact  of  the  suit  for  a  kubooleat  being 
brought.  Then  the  plaint  goes  on  to  say— 
**  although  we  are  up  to  the  present  moment, 
*'  t.  e.y  at  the  time  of  bringing  the  suit,  ia 
''  possession,  still  there  are  prospects  in 
*^  future  of  our  title  being  threatened  or 
'*  otherwise  invaded  by  this  secret  sale.^ 
Therefore,  the  suit  is  brought  for  confirma- 
tion of  the  plaintiffs'  possession  and  for  the 
establishment  of  their  lakheraj  title.  The 
written  statement  of  the  defendant  is  to  the 
effect,  that  the  land  in  dispute  was  held  by 
the  plaintiffs  as  tenants  and  that  they  paid 
rent  to  his  judgment-debtor  ;  and  that  he 
having  purchased  the  rights  and  interests  of 
his  judgment-debtor  was  entitled  to  receive 
rent  from  the  plaintiffs. 

The  Lower  Appellate  Court  in  a  judgment 
which  is  very  ditficult  to  understand,  states 
that  the  Court  thinks  ^<  that  when  the  defen- 
*'  dan  t  was  capable  of  adducing  some  wi  toesses, 
"  as  heirs  of  his  judgment-debtor's  vendors, 
'*  showing  that  they  were  not  opposed  to  his 
*'  interests,  he  ought  satisfactorily  to  have 
'<  established  with  plaintiffs'  kubooleuta  and 
*'  collection  records  that  plaintiffs  had  held  as 
<<  ryots  aud  throughout  paid  rent  at  first  to 
'^  Oojul,  next  to  his  heirs,  and  Uisily  to  the 
''jndgment-debtor,  until  defendant  purchas- 
<'ed  the  judgment-debtor's  rights «  and  M 
''  bucb  has  not  been  done,  and  defendaat  bM 
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«  DOi  bMii  ftble  satisfaotoril  J  to  establish  that 
'^plaintifis  ever  paid  rent  as  tenanto  to 
"Oojoland  his  heirs,  and  eventually  to  the 
"jn^inDenudebtor,  I  cannot  eonsider  de- 
"  feodant  entitled  as  proprietor  to  recover 
*^ rents  from  plaintiffs  as  tenants."  Now, 
I  vitikoot  going  further,  this  was  not  a  suit  by 
I  jle  defendant  to  recover  rent  from  the 
'|llittiiff8  as  tenants.  This  was  a  suit  by  the 
jiiifitiffs  alleging  that  their  title  had  been 
pnM  by  this  attempt  on  the  part  of  the 
MndiDt  to  get  a  kubooleut  from  their 
jo-sbsrers,  and  they  therefore  sued  to 
litablisb»  not  only  their  lakheraj  title,  but 
fcr  confirmation  of  their  possession.  It  is, 
'Iberefore,  a  snit  in  which  the  plaintiffs  had, 
sot  only  to  prove  their  title  as  lakhernj- 
.  JMi  bat  also  that  they   had  been  in   pos- 


h  tppeal,  the  first  point  is  that  the  plaint- 
hsd  DO  caoae  of  action  ;  2nd,  that  this 
suit  for  declaration  of  an  alleged 
title^  the  plaintiffs  were  bound  to 
that  title ;  3rd,  that  there  is  no 
of  lakheraj  title,  that  the  oral  evi- 
addoced  by  the  plaintiffs  is  hearsay 
indence,  and  that  the  evidence  of  the  defend- 
IttdoeB  not,  as  stated  by  the  Lower  AppeU 
Itft  Court,    admit    the  possession   of    tlie 

Pas  lakherajdars,  but  admits  only 
Msion  of  the  plaintiffs  as  tenants  of 
idants  paying  rent  for  the  land  they 

.  We  think  that  all  these  grounds  have 
^  felly  made  out.  On  the  first  ground, 
im  really  appears  to  be  no  cause  of  action 
wbieb  the  plaintiffs  could  sue.  We  see 
H  i«Tasion  of  the  title  of  the  plaintiffs, 
Vppoiiag  them  even  to  have  a  lakheraj 
tit,  On  the  second  point,  after  reading  the 
Hyaoee  of  the  three  witnesses^  Ameen, 
Pttchoo^  and  another  witness,  it  is  clear  that 
Abj  ga?e  evidence  to  the  effect  that  they 
mdfirom  the  plaintiffs  that  this  was  their 
lifctri}  land.  There  is  no  legal  evidence 
.tfibe  alleged  lakheraj  title  of  the  plaintiffs, 
'Hitbe  evidence  for  the  defence  is  not,  as 
^iM  by  the  Lower  Appellate  Court,  evi- 
tets  admitting  the  possession  of  the  plaint- 
lb  m  lakerajdars,  but  simply  that  the 
$bsib  had  been  paying  rents  as  tenants 
I* tin  defendant's  predecessors* 

Va  Ikiak,  therefore,  that  the  decision  of 
Ai Lover  Appellate  Court  is  wrong   and 
^'^ke  reversed.     We   decree   this   appeal 
the  plaimiffs'  suit  with  costs. 


The  12th  January  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Qloter, 
Judges. 

Slg'ht  of  worship— Canse  of  aotlon— 
Umltation— Claasoie  Section  1  Act 
XZV.  1859. 

Case  No.  1639  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghly^  dated 
the  18M  May  1870,  affirming  a  decision 
of  the  Moonsiff  of  that  District^  dated  the 
Zlst  March  1870. 

Gour  Mohun   Chowdhry  (Plaintiff)  Appel- 
lant, 

versus 

Muddun  Mohun  Chowdhry  and  others  (De- 
fendants) Respondents, 

Baboos  Hem  Chunder  Banerjee  and  Umbiha 
Churn  Bose  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  Respondents. 

A  claim  to  exercise  a  right  to  a  tnm  of  worship  of  an 
idol  is  not  a  recurring  cause  of  action,  and  a  suit  to  en- 
force Boch  a  right  is  governed  by  the  limitation  pre* 
scribed  in  Clause  16  Section  1  Act  XI Y  of  1S69. 

Kemp,  J. — The  plaintiff  is  the  special 
appellant  in  this  case.  He  sued  on  the 
allegation  that  he  was  entitled  to  a  turn  of 
worship  of  a  certain  idol,  which  is  kept  at 
present  in  the  female  apartments  of  the 
house  occupied  by  the  defendant  Muddun 
Mohun.  In  the  plaint  it  is  set  forth  that 
this  idol  was  the  ancestral  idol  of  the  family; 
that  the  defendants  were  entitled  to  the 
first  15  days  of  the  mouth  worship;  that 
the  plaintiff  was  entitled  to  T^  days  worship 
and  another  party  to  the  other  7}  days ;  that 
the  plaintiff's  right  of  worship  was  suddenly 
interrupted  by  the  defendant  on  the  16th 
of  Falgoou  1275  ;  that  this  interruption  gave 
the  plaintiff  a  cause  of  action,  and  he  there- 
fore brought  this  suit  to  enforce  his  right  to 
a  turn  of  worship  of  the  idol. 

Both  Courts  have  dismissed  the  plaintiff'ft 
suit,  holding  that  this  suit  is  barred,  ina9^ 
niiich    as  the  plaintiff  has   failed  to  prev« 
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that  at  any  time  within  twelve  years  prior 
to  the  institution  of  the  suit  he  enjoyed  the 
right  of  worship. 

In  appeal  to  this  Court,  several  grounds 
have  been  taken  by  the  pleader  for  the 
special  appellant.  He  contends,  first ;  that 
the  right  of  worship  is  a  recuirinfi:  cause  of 
action  ;  second,  that  Clause  16,  Section  1, 
Act  XIV  of  1859  applies  to  this  suit,  and 
that  the  period  of  limitation  must  be  com- 
puted from  the  I6th  Falgoon  1275  ;  and  as 
the  suit  has  been  brought  within  six  years 
from  the  time  the  cause  of  aciion  arose 
the  suit  is  within  time.  The  next  ground 
taken  is  that  the  Lower  Appellate  Court  hav- 
ing found  that  Tarineewas  in  possession  and 
that  Tarinee  was  the  sebait,  such  finding 
was  opposed  to  the  evidence  adduced  by  the 
defendant,  which  went  to  prove  that  not 
Tarinee,  but  her  son  Muddun  Mohun  was 
in  possession.  The  last  ground  is  that  cer- 
tain material  witnesses  cited  by  the  plaintifi*, 
namely,  Ram  Coomar  Gungopadhya,  Frotap 
Chunder  Gungopadhya,  and  Gooroo  Pershad 
Roy,  the  brother-in-law  of  the  principal  de* 
fendant,  Muddun  Mohun,  were  not  examin- 
ed, although  the  plaintiff  cited  them  to  prove 
that  he  had  exercised  the  right  sued  for 
within  a  period  which  would  save  his  suit 
from  being  barred  under  the  statute  of  limit- 
ation, and  that  the  lower  Court  refused  to 
send  for  these  witilesses. 

We  think  on  the  first  point  that  this  is 
clearly  not  a  case  of  a  recurring  cause  of 
action.  Baboo  Hem  Chunder  Banerjee  has 
attempted  by  some  sort  of  analogy  to  a  rent- 
suit  to  make  out  that  this  is  a  recurring 
cause  of  action.  There  is  no  doubt  that 
a  claim  for  rent  is  a  recurring  cause  of 
action,  but  this  is  claim  to  exercise  a  right 
of  worship  of  an  idol,  and  cannot  be  said 
to  be  a  recurring  cause  of  action.  We 
think  that  the  period  of  limitation  applicable 
to  this  case  is  that  laid  down  in  Clause  16, 
Section  1  of  Act  XIV  of  1859,  and  not  the 
limitation  prescribed  under  Clause  13, 
Section  1  of  the  same  Act. 

Under  Clause  13,  Section  1,  suits  to  en- 
force a  right  to  share  in  any  property,  move- 
able or  immoveable,  on  the  ground  that  it  is 
joint  family  property,  &c.,  Ike,  12  years  is 
the  prescribed  period.  Clause  16,  Section  1, 
applies  to  all  suits  for  which  no  other  limit- 
ation is  expressly  provided,  and  gives  a 
period  of  six  years  from  the  time  the  cause 
of  action  arose.  Now,  it  cannot  be  said 
that  this  is  a  suit  for  a  share  in  any  family 


property,  whether  moveable  or  immoveable ; 
it  is  not  a  suit  for  a  share  in  the  idol,  bat 
a  suit  for  a  turn  of  worship  of  the  idol ;  and 
therefore  it  is  a  suit  for  which  no  other  11- 
mitation  is  provided  by  the  Act,  and  6  years 
under  Clause  16,  Section  1,  is  the  proper 
time  within  which  the  suit  must  be  brought; 
but  the  suit  must  be  brought  under  Clause 
16  within  6  years  from  the  date  of  the 
cause  of  action,  and  therefore  what  the 
lower  Courts  had  to  find  was,  whether  the 
plaintiff's  cause  of  action  arose  at  the  time 
he  alleges  it  did,  and,  if  go,  whether  this 
suit  has  been  brought  within  6  years  of  that 
cause  of  action* 

In  deciding  this  point,   it  is  very  material 
that   the    witnesses   cited   by  the   plaintiff 
who    have   not  been   examined    should  be 
examined.     It    is   not   very   probable    that 
the  plaintiff  or   his    father  would  give  op 
their     right     to     their    turn    of     worship 
of  the  family  idol,  and  it  was  therefore  aU 
the  more  necessary  that  every  opportunity 
should  have  been   given  to  the  plaintiff  to 
prove  his  cause  of  action,  more  particularly 
as  we  find  that  the  case  was  bandied  about 
from  one  Court  to  another  between  the  Court 
of  the  Moonsiff  of  Hureepal  and  that  of  the 
Moonsiff  of  Jehanabad,  at  the  expressmotion 
of  the  defendants.     We  find  that  the  filaiat- 
iff  in   both    these  Courts  expressed    great 
anxiety  to  have  these  three  witnesaes  exa* 
mined,  and  he  appears  to  have  been  put  off 
by  the  Moonsiffs  of  these  two  Couria,  and 
principally   by   the  Moonsiff  of  Jehaoabad, 
who  refused  to  send  for  theso  witnesaes  on  a 
purely  technical  ground,  namely,  because  the 
said  witnesses  having  been  sumuoned  by  the 
Moonsiff  of  Hureepal,  they   were  not  bound 
to  attend  before  the  Court  of  the  Moonsiff  of 
Jehanabad.     That  may  be  so,  but  iuaamnoh 
as  one  month  and  five  days  elapsed  from  the 
date  of  the  application  to  enforce  the  attend- 
ance of  these    witnesses   to  the  date     on 
which  the  case  was  decided  by  the   latter 
Moonsiff,  we  think  that  the  ends  of  justice 
require  that  these  witnesses  should  be  exa- 
mined, particularly  as  they  were  partiej  who 
were  likely  to  throw  light  upon  the  ca^e. 
We,  therefore,  remand  the  case  directing  the 
lower  Court  to  sumnon  those  witnesaea  and 
examine  them,   and   after  hearing  them  to 
decide  the  case ;  first,  on  the  issue  of  iiniita- 
tion  on   the  principle   laid   down    by    this 
Court,  and,  if  necessary,  on  the  merits  after 
disposing  of  the  issue  in  bar. 

Coats  to  follow  the  result* 
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The  13ih  JAUuarj  1871. 

Present : 

Tb«  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice^  and  the  Hoa'ble  W.  Ainslie, 
Judge, 

Wfiittia^  of  oaaseB— iippeal—Jaria- 
diotion. 

Bun  Coomar  Doss  and  another  (Defendants) 
Petitioners, 

versus 

Bidboo  Mookhee  Dossee  (Plaintiff)  Opposite 
Party 

B^boo  Dwarkanath  Sein  for  Petitioners. 

No  one  for  Opposite  Party. 

^iHwre  a  suit  for  raphes  13,777  was  brought  against 
MMiuirii  whose  interests  were  not  identical,  and  the 
JKwc  orderecl  separnte  trial  of  the  different  causes 
iftVitrvd,  a»  provi.ied  in  Secti-jn  9  Act  VIII.  1859,  an 
MhI  bj  the  defendants  from  the  decision  in  one  of 
£  nits  yalued  at  rupeoa  149  was  held  not  to  lie  to 
linHigh  Coart. 

Note  by  the  Deputy  Registrar. — The 
Olij»ioal  suit  was  brought  by  the  plaintiff 
•faiiiBi  several  defendants  whose  interests 
Wa  not  identical.  The  Subordinate  Jud^re 
iCtbe  24-Pergunnahs,  before  whom  the  suit 
Vas  instiiuted,  being  of  opinion  that  the 
meX  was  composed  of  several  causes  of  ac- 
tMt  and  could  not  conyenienily  be  tried 
iogetber,  ordered  separate  trials,  and  tried 
«ieb  cause  separately,  as  provided  in  Sec- 
tM  9  Aci  VIII  of  1859. 

Tbe  original  suit  was  valued  at  13,777 
fVpees.  The  trial  from  the  decision  in 
vlltli  this  appeal  has  come  up  involved  a 
dUv  for  possession  of  one-third  of  6  bee- 
lEiihaaiid  12cottab8  of  land,  and  was  valued 
St  149  rupees  and  17  gundahs. 

The  aoToral  trials  arising  out  of  the  ori- 

rl   salt    were    registered   and    numbered 
tho     Subordinate    Judge    as    separate 
«nis. 

It  is  ft  matter,  therefore,  of  doubt,  whe- 
tlM  aa  ftp  peal  from  a  decree  in  such  a  case 
«^  lie  to  this  Court  and  not  to  the  Court 
«f  tfie  Zillah  Judge. 

I  beg  to  refer  the  point  for  the  orders  of 
Ike  Coart. 

Norman^  C.  J, — The  appeal  does  not  lie 
ia  \h/t  High  Court. 


The  13th  January  1871. 

Present : 

The  Hon'ble  J.  P.  Norm/in,  Officiating 
Chief  Justice,  and  the  Hon'We  W.  Ainslie, 
Judge, 

Foreigrn  Territory— Servioe  of  notloe 
— Section  60  Aot  VXXX.  1859. 

Sonatun  Bukshee  and  others,  Appellants, 

versus 

Gopal  Chunder  Shamunto,  Respondent, 

Letter  No,  32,  dated  the  25th  November 
1870,  from  G,  A,  Pepper  Esquire^  Addi' 
tional  Judge  of  Nuddea,  to  the  Regis- 
trar of  the  High    Court, 

Where  a  respondent  resides  in  Chandemapore,  t.  e., 
out  of  British  Territory,  the  notice  of  appeal  should  be 
forwarded  to  him  by  post  under  a  registered  cover,  and 
if  be  does  not  appear,  a  veritied  statement  should  be  put 
in  to  show  that  he  is  at  present,  or  has  recently  been,  re- 
siding there. 

Sir — I  have  the  honor  to  bring  to  your 
notice  that  the  accompanying  summons  sent 
by  the  High  Court  to  serve  on  the  respond- 
ent, Gopal  Chunder  Shamunto  nlias  Tincow- 
ree  Shamunto,  has  to  be  served  in  the  town 
of  Chandernagore,  and  cannot,  therefore, 
be  served  from  this  Court,  the  respondent 
living  in  French  Territory. 

Note  by  the  Deputy  Registrar. — The  law 
which  seems  to  me  to  apply  to  a  case  like 
the  present  is  Section  60  Act  VIII  of  1859, 
which  provides  for  the  service  of  processes 
out  of  British  Territory  by  post. 

That  perhaps  is  the  course  which  the 
Judge  sliould  have  followed  in  regard  to  the 
notice  of  appeal  (not  summons)  which  he 
has  returned  unserved,  because  the  respond- 
ent is  a  resident  of  the  Town  of  Chander- 
nagore ;  and  to  ensure  service,  as  well  as  to 
procure  good  evidence  of  it,  the  cover  en- 
closing such  a  process  should  probably  be 
registered. 

To  save  time  this  notice  may  be  forward- 
ed to  the  address  of  the  respondent  in  Chan- 
dernagore under  a  registered  cover. 

Norman,  C*.  J. — If  the  respondent  Gopal 
Chunder  Shamunto  has  not  been  already 
so  served,  notice  should  be  forwarded  to  him 
by  post  under  a  registered  cover  ;  and  if  the 
respondent  does  not  appear,  a  verified  state- 
ment should  be  put  in  to  show  that  the  said 
respondent  is  at  present  residing  at  Ciiandcr- 
I  nagore,  or  has  been  living  threre  receully. 


Digitized  by 


Google 


32 


CivU 


THR    WRRKLY    RRPORTRR. 


Rulings.         [Vol.  XV. 


The  14th   Jauunry   1871. 

Present : 

The    Hon'ble    E.    Jackson    and    Onoocool 
Ch under    Mookeijee,  Judges.       ••» 

Jarlsdlotlon—    Ses-adjadicata— Pos- 
aesslon— Odus  proband!. 

Case   No.    1432  of  1869. 

Special  Appeal  from  a  decision  passed  by 
ihfi  Subordinate  Judge  of  Chittagong, 
da  fed  f  he  26fh  April  1870,  reversing  a 
decision  of  the  Moonsiff  of  Raojan^  dated 
the  29th  November  1870. 

Boistuh  Churn  Sein  (Defendant)  Appellant, 

versus 

Trnhee  Rnm   Sein  (Plaintiff)  Respondent. 

Bahoos  Chnnder  Madhnb  Ghose  and  Kashee 
Kant     Sein    for    Appellant. 

Baboo  Ohhil  Chnnder  Sein  for  Respondent. 

Where  for  the  purposes  of  a  rent-suit,  a  Revenue 
Court  finds  that  a  kubooleut  propounded  by  the  plaint- 
iff is  a  genuine  document,  such  findinp  is  no  bar  to  a 
Civil  Court  trying  the  question  of  right  between  the 
parties,  and  for  that  purpose  trying  the  validity  and 
genuineness  of  the  kubooleut. 

In  a  suit  for  possesfion  of  a  portion  of  land  on  tho 
allegation  that  it  had  belonged  to  plaintiff  as  his  an- 
central  property  up  to  the  date  of  his  being  ousted, 
'where  defendant,  admitting  the  alleged  possession,  con- 
tended that  it  had  been  not  that  of  an  owner,  but  only 
pennisriive  pusser'sion  as  that  of  a  tenant:  jikld  that 
the  burden  of  proof  Uiy  on  the  defendant. 

Mookerjee,  J. — Plaintiff  in  this  case 
sties  for  possession  of  three  pieces  of  laud 
from  which  he  alleges  he  has  been  dis- 
possessed in  execution  of  a  decree  obtained 
by  the  defendants,  under  Section  78  of  Act 
X  of  1859,  on  the  ground  that  the  proper- 
ties belonjr  to  him  as  his  ancestral  properj 
ti<  <«,  and  were  in  his  possession  up  to  date 
of  the  ouster. 

The  defendants  admit  that  the  disputed 
land  was  the  property  of  the  plaintiff,  but 
that  they  purchased  it  by  a  kobalah  dated 
in  1196  Mughee  ;  that  the  plaintiff  executed 
a  kubooleut  in  their  favor  in  the  above  year, 
and  another  in  1214,  M.,  ;  and  that  the  pos- 
session of  the  plaintiff  was    not  the    posses- 


sion of  the  malik  since  the  alienation  of 
1 196,  but  was  that  of  a  tenant  on  payment 
of  rent. 

The  Court  of  first  instance  gave  plaintiff 
a  decree  only  for  dag  991,  one  of  the  3 
d^gs  which  he  had  claimed,  holding  that 
the  kobalah  as  well  as  the  two  knbooleuts 
set  up  by  the  defendant  ore  forged  and 
fabricated. 

Both  parties  appealed  against  this  deci- 
sion to  the  Subordinate  Judge,  who,  con- 
curring with  the  Moonsiff  in  his  view  of 
the  documents  produced  and  relied  upon  by 
the  defendants,  gave  plaintiff  a  decree  for 
all  the  3  plots. 

Against  this  decree  of  the  Subordinate 
Judge  one  of  the  defendants  appeals,  spe- 
cially urging  a  point  of  law  never  urged  ky 
him  in  any  of  the  Courts  below,  ©is.,  that 
the  defendants  having  obtained  a  decree 
against  the  plaintiff  for  arrears  of  rent  and 
ejectment  in  the  Revenue  Court,  under  Sec- 
tion 78  of  Act  X  of  1859,  the  Civil  Court 
has  no  jurisdiction  to  entertain  a  auithavinj^ 
for  its  object  a  declaration  that  the  proper- 
ties belong  to  the  plaintiff  as  the  proprietor 
thereof,  which  in  effect  nullifies  the  decree 
obtained  by  him  in  the  Collector's  Court. 

The  former  suit  in  the  Collector's  Court 
was  simply  a  suit  for  arrears  of  rent  and 
for  ejectment  on  acconnt  of  such  arrears. 
The  Re  venae  Court,  in  order  to  the  ascer- 
tainment of  such  arrears  and  for  the  por- 
poses  of  that  suit,  found  that  the  kubooleut 
propounded  by  the  plaintiffs  in  that  suit  wm 
a  genuine  document.  The  present  suit  is 
instituted  to  have  it  declared  that  the  pro- 
perties, for  the  rent  of  which  the  suit  in  the 
Collectorate  was  brought,  do  not  belong  to 
the  defendant,  but  are  the  ancestral  proper- 
ties of  the  plaintiff  and  were  in  his  posaeB- 
sion  down  to  1869. 

Now,  the  Court  of  the  Deputy  Collect- 
or  was  neither  a  Court  of  concurrent  juris* 
diction  with  the  Civil  Court,  nor  one 
possessing  any  jurisdiction  to  try  ques- 
tions of  civil  right  between  the  partie«. 
We  also  find  that  the  question  which  ia 
to  be  decided  in  this  civil  suit  was  never 
decided  by  the  Collector's  Court,  namely, 
whether  the  property  belongs  to  the  plaintiff* 
or  has  been  purchased  by  the  defendant  from 
plaintiff  in  1196.  The  only  point  whieh 
seems  to  have  been  tried,  and  which  Ute 
Deputy  Collector  as  a  Court  of  exclusive 
jurisdiction    in    cases  of  rent  could  only    try 
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iDilly  WM,  wbeiher  the  arrears  claimed  by 
tlM  pUintiff  (the  defendant  in  this  cause) 
WIS  ictoallj  due. 

It  cannot  be  said  that  because,  for  the 
purposes  of  the  rent-case,  the  kubooleut 
was  held  to  be  a  genuine  document,  that 
Ikerrfore  the  question  of  the  right  between 
4e  parties,  viz.,  whether  plaintiff  is  still  in 
poisesaioo  on  his  own  right  as  owner  of  the 
property,  or  whether  he  has  not  sold  the 
ivneto  the  defendant  by  the  kobalah  of 
J196,  cannot  be  tried  by  the  Civ^i  Court. 
If  it  be  contended  that  it  constitutes  a  res 
jvdieaia  between  the  parties  to  the  suit, 
ibesimple  answer  is  that  the  Collector  did 
Bot  even  profess  to  decide  the  question  of 
Aeparchase  of  the  property  by  the  defend- 
Mt  from  the  plaintiff,  nor  could  he  decide 
tkat  question  finally. 

It  is  next    contended  that   the   kubooleut 
kfiog  been    pronounced    by    the    Deputy 
fiilector  as  a  genuine  document,    the   Civil 
(Sort  is   not    at  liberty  to  declare  the  same 
Hoot  proved  or  spurious.     The  main  ques- 
&D  which  the  Civil  Court  had  to    try    was, 
wither   plaintiff  is    the   owner  of  the  pro- 
pwli«fl,   or   has    divested    himself    of    that 
ownership  by  a  sale  to  the  defendant.     This 
the  Courts   tiave   decided  by  declaring  that 
tbe  deed  of  siile  filed    by   the   defendant    to 
prore  his  purchase  is  a  spurious  document, 
ttd  therefore  that  no  U'aosfer  of  the  proper- 
ly >wai  made  in    favor    of  defendant.     Then 
vbeo  the  admitted  possession  of  the  plaintiff 
mm  sought   by    the   defendant   to  be  made 
to  appear   aa    the   possession    of    a    tenant 
wider  a  lease,   the  Civil   Court  was  at  liber- 
ty to  judge  for    itself  whether    plaintiff  has 
at  any  time  consented  to  waive  his  superior 
pMiession  as  proprietor  and  accepted  the  far 
iaferior  one,  namely,  to  remain  in  possession 
aathe  tenant  of  the   defendant.     The    fact 
pf  the  Collector  having  for  the   purposes    of 
the  rent-snit  decided    the   kubooleut    to    be 
pnaine,  would   not,    we    ap})rehend,    debar 
the  Civil  Court   from  inquirinjr  whether  the 
possession  of  the  plauitiff  was  the  possession 
«l  a  ryot  or  of  an  owner,  and  for  that  pur- 
poie   trying    the  genuineness    and  validity 
of  the  kubooleut. 


We  therefore  agreeing  with  the  decision 
passed  by  the  late  Chief  Justice,  Sir  Barnes 
Peacock,  in  the  case  reported  in  VIII 
Weekly  Reporter,  page  175,  hold  that  the 
CoQfiof  the  Collector  and  that  of  the 
iadge  are  not  Courts  of  coucurrent  jurisdic- 
tfanw  and  that  cousequ en  Uy  the  decisioa   of 


the  Collector,  even  if  there  be  any  on  the 
question  of  title,  was  not  conclusive  except 
on  the  question  of  rent  over  which  the  Col- 
lector had  exclusive  juris'lictioD,  under  Sec- 
tion 23  of  Act  X  of  1859. 

The  next  contention  of  Baboo  Chunder 
Madhub  was  that  the  Lower  Appellate  Court 
was  wrong  in  throwing  the  onus  of  proof  on 
the  defendant,  and  in  giving  a  decree  to 
plaintiff  on  the  weakness  of  the  defendant's 
case.  We  do  not,  however,  consider  that 
this  contention  is  sound.  The  defendant 
admits  that  the  land,  the  subject  of  this 
litigation,  belonged  to  plain liff.  He  then 
states  that  the  plaintiff  sold  the  proper- 
ty to  him,  and  that  he  was  since  his 
purchase  in  possession  of  the  land.  Actual 
possession  of  the  property  is  also  admitted  to 
be  in  the  plaintiff,  but  it  was  contended  that 
that  possession  was  not  the  possession  of  an 
owner,  which  actual  possession  may  prima 
facie  import,  but  was  a  permissive  possession 
as  that  of  a  tenant.  We  think  that  from  the 
nature  of  the  pleadings  in  this  case  and  its 
peculiar  circumstances,  the  Subordinate  Judge 
was  right  in  throwing  the  burden  of  proof  on 
the  defendant,  and  on  the  failure  of  the  de- 
fendant to  miike  out  his  case  adjudging  a  de- 
cree to  the  plaintiff. 

It  is  next  argued    that   the   measurement 
of  two  of  the    dags  as  well   as   a  sunnud   of 
1855  were    made    in   the  name    of  the    de- 
feudant,    and  that    the      Subordiuute    Judge 
has    not    given    due    weight    to  the  circum- 
stance,    which    weighed     so    heavily      with 
the  first  Court  as  to  iuduce  it  to  refuse  a  de- 
cree  to   the    plaintiff    for    those    land«.     We 
fiud,  however,  that  the  Judge  has  taken  that 
Qiatier    into    his    consideration,    and    was  of 
opinion  that  *'  when  it  has    been  proved  that 
**  tlje    defendant's    title-deeds,    namely,     ths 
"  kobalah  and   the   kubooleut,  are    false  ond 
»*  untrustworthy,    and   it  is  the  plaintiff,  not 
*'  the    defendant,    who  was    all  along  in  pos- 
'*  session    of  the    laud    as  its  proprietor,  the 
**  mere  insertion    of  the  defendant's  name  in 
»*  the    measurement    paper  or  sunnud  being 
<*  drawn  up  in  their  names,  are  not  sufficient 
«'  to    warrant    the   belief  that  the  defendants 
<*  are  the   rightful    owners   or    were   possess 
♦*  sors    of    the    disputed    property."     This 
contention,     therefore,     is    untenable.     The 
Subordinate  Judge   comes  to  a  conclusion  of 
fact   from    the    whole   evidence    in  the  case 
which  cannot  be  disturbed  in  special  appeal. 

This  appeal  is,  therefore,  dismissed   with 
costs. 
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The  16th  January  1871. 

Present : 

The  Hon'bleJ.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  H,  V.  Bay  ley  and 
Dwarkauath  Milter,  Judges. 

Attaohment  ot  decree — Sections  205 
and  237,  Civil  Procedore  Code. 

Case  No.  93  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  the  24-Pgr- 
gunnahs.  dated  the  ^\st  January  1870. 

Prince,  Golara  Mahomed  (Defendant)  Appel- 
lant^ 

versus 

ludro  Chand  Johuree  (Plaintiff)  Respondent. 

Baboos  Romesh  Chunder  Mitter   and    Hem 
Chunder  Banerjee  for  Appellant. 

Bahoos    Bhyruh     Chunder    Banerjee     and 
Umbika  Churn  Base  for  Respondent 

A  decree  is  property  within  the  description  of  "  other 
]-voperty"  in  Seclion  205  Act  VllI  of  18oJ«.  and  is  there- 
fore liable  to  arrachnient  and  sale  in  execution.  For 
the  purpose  of  attaching  the  decree  itself  and  the  nio- 
ney  due  ther2underafter  it  has  come  into  Court,  the 
form  laid  down  in   Section  237  is  the  most  appropriate. 

Norman,  C.  J. — I  am  of  opinion  that  the 
decree  of  the  Subordinate  Judge  is  quite  cor- 
rect. Prince  Mahomed  Rohimooddeen  pur- 
flinsed  a  moiety  of  a  dec|;ee  in  a  suit  pending 
in  the  Court  of  the  Jud<ie  of  ihe  24-Per- 
jrunnahs  by  Shumsoonnissur  Begum  against 
Moonshee  Buzloor  Roheem.  Prince  MaJio- 
med  Rohimooddeen's  name  was  not  entered  in 
the  record  as  a  co-plaintiff,  or  as  being  joint- 
ly interested  in  the  decree  with  Shumsoon- 
nissur ;  but  by  two  several  orders  in  the  suit, 
lie  was  treated  as  being  jointly  interested 
with  her  in  the  decree  and  standing  in  the 
position  of  a  decree-holder.  By  the  latest  of 
these,  dated  the  26th  of  May  1868,  it  was 
oidered  that  he  should  be  at  liberty  to  bid 
as  such,  and  that  a  certificate  of  receipt  sign- 
ed by  him  should  be  taken  in  part-payment 
of  his  (8  annas)  share  of  the  decree. 

On  the  17th  of  August,  Indro  Chand 
Johuree,  the  plaintiff  in  the  present  suit, 
having  applied  for  an  attachment  of  the  rights 
nnd  interests  of  Prince  Mahomed  Rohimood- 
deen in  the  decree,  an  order  was  passed  by 
the  Subordinate  Judge,  who  sent  a  rooba- 
H&ree  to  the  Judge  of  ^o  24-Per(|[UDQftb8, 


directing  that  the  right,  title,  and  interest  of 
Rohimooddeen  in  the  decree  should  bo  at- 
tached. 

The  Judge  on  receipt  of  the  roobakaree 
passed  an  order  that  the  decree  should  be 
attached  according  to  practice. 

On  the  24th  of  August,  Prince  Golam 
Mahomed  purchased  from  Prince  Mahomed 
Rohimooddeen  his  interests  under  the  de- 
cree. After  this  date  the  sum  of  rupees 
1,64,339-1-9  was  paid  into  Court  by  the  de- 
fendant Moonshee  Buzloor  Roheem,  the 
judgment-debtor,  on  account  of  the  share  of 
Prince  Mahomed  Rohimoodden.  The  whole 
of  tliis  amount,  less  certain  sums  to  which 
he  admitted  the  right  of  the  Agra  Bank,  and 
Mr.  Wilkinson,  as  Administrator-Qeneral, 
was  subsequently  taken  out  of  Court  by 
Prince  Golam  Mahomed. 

The  present  suit  is  brought  by  Indro 
Chand  Johuree  ajrainst  Prince  Golam  Maho- 
med to  recover  the  amount  to  which  the 
plaintiff  would  have  been  entitled  under  his 
attachment  out  of  the  sum  paid  into  Court 
to  the  credit  of  Prince  Rohimooddeen  ;  and 
the  point  argued  before  us  is  that  the  at- 
tachment of  the  decree  of  the  17th  of  August 
operated  nothing,  inasmuch  as  it  was  not  an 
attachment  iu  accordance  with  any  one  of 
the  Sections  from  233  to  238  of  the  Civil 
Procedure  Code. 

Now,  we  may  observe  that  the  205th  Sec- 
tion declares  wliat  are  the  several  species  of 
property  liable  to  attachment  and  sale  under 
decree,  namely, — **  lands,  houses,  goods,  mo* 
"  ney,  bank-notes,  Government  securities, 
"bonds,  or  other  securities  for  money,  debts* 
"shares  in  the  capital  or  joint  stock  of  any 
** railway,  banking,  or  other  public  company 
**  or  corporation,  and  all  other  ()roperty  what- 
**  soever,  moveable  or  immoveable,  belonging 
*^  to  the  defendant,  and  whether  the  same  be 
'*  held  in  his  own  name,  or  by  another  person 
'*  in  trust  for  him  or  on  liis  behalf." 

Now,  we  have  no  doubt  but  that  a  decree 
is  property  which  falls  within  the  descrip- 
tion of  '^  other  proper tf/^*  in  Section  205,  and 
is  therefore  declared  to  be  liable  to  attach- 
ment and  sale  in  execution  of  a  decree.  But 
when  the  Sections  from  233  to  238  are  read 
through  carefully,  it  will  be  found  that  not 
one  of  these  Sections  appears  to  be  exactly 
applii!able  to  such  property  as  a  decree. 

We  think,  however,  that  assuming  that 
none  of  these  Sections  contain  any  provision 
appropriate  for  the  attachment  of  a  decree, 
it  cDust  not  be  taken  that  A  decree  wUdi 
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fulls  within  the  class  of  subjects  declared 
litble  lo  atuchment  by  Section  205  is  there- 
fore not  80  liable.  Of  the  several  species 
of  property  for  the  attachment  of  which 
provision  is  made  by  the  several  Sections 
ihore-roentioned,  that  which  is  most  nearly 
intlogous  to  the  right  of  a  decree-holder  in 
i^eree  which  is  being  executed  in  a  Court 
flf  JQ8tice,  is  a  security  in  deposit  in  a  Court 
rf justice  or  money  in  a  Court  of  justice  or 
it  the  hands  of  any  officer  of  Government 
tWch  is  or  may  become  payable  to  the  de- 
fesdiot.  The  attachment  of  such  property 
iijHfOTided  for  by  Section  237. 

The  attachment  in  the  present  case  has 
beet  made  in  the  manner  prescribed  by 
Section  237 ;  end  we  think  that  for  the  pnr- 
pQie  of  attaching  the  decree  itself,  and  the 
monej  when  it  came  into  Court,  the  form 
of  iliachment  under  Section  237  is  perhaps 
ihenoat  appropriate.  A  decree  for  money 
-•If  be  considered  as  consisting  of  two 
^gg  ;— first,  the  debt  due  from  the 
ji%meiit-debtor  to  the  decree-holder  ;  nnd 
wondlj,  the  security  for  that  debt  by  a 
faree  which  renders  it  capable  of  being 
wforced.  The  one  being  capable  of  separa- 
tion from  the  other,  the  two  things  are  dis- 
tiact— one  being  a  debt,  the  other  being  the 
Kforiiy  for  that  debt. 

Now,  if  a  decree  were  to  be  treated  merely 
II  •  debt  and  if  the  only  mode  of  attaching 
it  is  by  nn  order  for  attachment  under  Sec- 
tion 236,  namt-ly,  by  a  "  written  order  pro- 
hibiting the  creditor  from  receiving  the 
«Wii8.  and  the  debtor  from  making  payment 
tkreof,"  the  security  of  a  creditor  attaching 
aiiceree  will  be  very  imperfect,  because  the 
Mtaeliment  would  not  stay  execution  of  the 
decree  {  and  if  the  execution  proceeds  and 
tbe  money  is  realized  and  paid  into  Court 
■Oder  the  decree,  if  the  decree-holder  dis- 
nfirdtf  the  order  of  the  Court  aud  applies 
to  take  out  ihe  money  in  contempt  of  the 
order  of  attachment  served  on  him,  he  can 
do  80,  unless  there  is  some  order  recorded 
in  cbe Court  executing  the  decree  prohibiting 
tbf  decree-holder  from  receiving  the  money 
ott of  Court.  There  must,  therefore,  be  some 
■i^na  of  attaching  the  decree  itself  more 
eiGselual  than  the  ordinary  attachtnent  under 
Section  236.  No  doubt  it  would  be  prudent 
•ad  proper  in  case  of  attachment  of  a  decree 
to  wrve  the  judgment-debtor  with  an  order 
■ader  Section^  236  in  order  to  attach  the 
dibt  doe  from  him.  But  the  want  of  snch 
will  not  a£feot  tlie  aitacbmQUt  of  the 


In  my  opinion  the  attachment  in  the  pre- 
sent case  was  valid  and  effectual.  Prince 
Golam  Mahomed  has  taken  out  of  Court 
money  which  was  subject  to  the  lien  and 
attachment  of  the  plaintiff  Indro  Chand 
Johuree.  I  think  he  is,  therefore,  liable  to 
refund  to  Indro  Chand  the  money  so  tnken, 
to  the  extent  of  his  lien,  and  the  Suboidi- 
date  Judge  was  right  in  decreeing  the  plaint- 
ififs  case. 

This  appeal  must,  therefore,  be  dismissed 
witli  costs. 

Bayley,  J. — I  concur. 

Mitter,  J, — I  am  of  the  same  opinion. 

I  think  that  the  objection  now  taken  be* 
fore  us  was  never  pressed  by  the  defendant 
in  the  Court  below,  nnd  as  it  is  not  pretended 
by  him  that  he  took  the  assignment  from 
Prince  Rohimooddeen  without  being  aware 
of  the  attachment,  I  think  he  ought  not  to 
be  permitted  to  take  that  objection  now. 

I  would  also  dismiss  the  appeal  with 
costs. 


The  16th  January  1871. 
Present : 

The  Hou*ble  L.  S.  Jackson  and  W.   Ainslie, 

Judges, 
Ziessee— Boandary  dlspate— Sarrey. 

Case  No.    127  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Gi/a,  dated  the 
2\st  March  1870. 

Ameeree   Begum  and   others   (Some  of  the 
Defeudants)  Appellants^ 

versus 

Gobind  Pandey  and  another  (Plaintiffs)  Re* 
spon  dents. 

Mr,  R,  T.  Allan  for  Appellants. 

Messrs  R,  E.  Twldale  and  C.  Gregory  and 
Bnhoos  Unnodn  Pershad  Banerjee  and 
Mohesh  Chunder  Chowdhry  for  Respond- 
ents. 

In  a  suit  by  the  lessee  of  a  mouzah  to  recover  poss^'s- 
sion  of  a  piece  of  land  from  a  lessee  of  an  adjoining 
mouzah,  both  making  title  under  one  zemindar,  where 
a  survey  had  taken  place  at  a  time  when  both  niouzah.s 
to  which  respectively  ihe  land  whs  claimed  as  belonging 
were  in  his  possessioa,  and  when  neither  of  the  leaaea 
Wd8  in  existence  : 

Held  that  the  suit  involved  simply  a  question  of 
bouiulary,  and  whnt  was  to  be  ascertamefi  was,  to  which 
mouzah  the  laud  iu  diflputa  waa  found  lo  b«loag  at  the 
tiuxQ  of  the  survey, 
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Jackson,  J. — It  seem!*  to  me  unnecessary 
to  call  upon  the  respondeats  iu  this  case. 

The  question  was  a  pure  boundary  ques- 
tion betweeu  these  parties,  who  were,  that 
is  to  sjiy,  so  fnr  as  Gobind  Pandey,  phiintiff 
in  the  one  suit  is  concerned,  lessees  under 
the  samf*  zemiudnr.  The  defendants  hnve  a 
perpetual  lease — a  mokururree — of  niouzab 
Khyrah,  and  the  plnintitfs  have  tfie  ticca  of 
raouzah  Paloobund,  whicii  was  for  a  term  of 
15  years.  That  term  had  something  to  run 
at  she  time  when  the  suit  was  cotnmeuced, 
but  has  since  expired.  It  seems  that  very 
shortly  after  the  commencement  of  the  plaint- 
iff Gobind  Pandey*8  lease,  a  dispute  arose 
between  him  and  the  defendants  in  regard 
to  some  80  beegahs  of  land  lying  on  the  bor- 
der of  the  two  mouzahs.  Application  was 
made  to  Ali  Kureem,  who  was  then  Dewan 
of  the  common  zemindar  ;  and  he  deputed  a 
perscm  named  VVaizooddeen,  who  was  the 
Nnzirof  his  serishta,  to  enquire  into  the  dis- 
pute. The  result  of  that  person's  enquiry 
and  report  was  that  the  Dewnn  considered 
the  lessee  of  Khyrah  to  be  entitled  to  the 
land,  and  made  a  sort  of  decision  accordingly 
iiu'l  issued  a  notice  upon  the  ryots  to  pay 
their  rents  to  him.  The  plaintiffs,  however, 
liave  given  evidence  to  show  that,  notwith- 
standing that  notice,  they  continued  to  re- 
ceive rent  from  the  ryots  of  the  disputed 
land  until  the  year  1267,  and  then  the  de- 
fendants by  force  turned  their  ryots  and 
them  out  of  possession,  and  have  since  been 
iu  enjoyment  of  the  rents. 

At  the  first  hearing  of  this  suit,  the  Ziilah 
iludge  was  of  opinion  that  possession  within 
12  years  on  part  of  the  plaintiff  had  not  been 
made  out,  and  considered  the  suit  to  be  bar- 
red and  dismissed  it  accordingly. 

Upon  appeal,  a  Division  Bench  of  this 
Court  considered,  upon  the  evidence  and  upon 
the  defendant's  own  showing,  that  there  had 
been  possession  by  the  plaintiff  about  the 
commencement  of  12  years  just  before  the 
suit,  and  that  they  had  not  given  evidence  ; 
in  short  that  there  was  no  evidence  on 
either  side,  as  to  subsequent  dispossession, 
except  that  given  by  the  plaintiff,  and  that 
related  to  a  period  about  G  or  7  years  before 
the  commencement  of  the  suit.  Therefore, 
the  judgment  of  the  Ziilah  Judge  was  revers- 
ed and  the  suit  went  back  for  trial  on  the 
merits. 

Upon  this  the  Judge  issued  a  Commis- 
sion, first,  to  a  Civil  Court  A»een,  and 
Af(€rw(U'ds  to  a  persou  nainQd  Gopal  Chuu* 


der  Mookerjee,  Assistant  Engineer,  presu- 
mably possessing  a  scientific  and  profes- 
sional education  and  qualification,  and  there- 
fore well  fitted  to  determine  a  boundary 
dispute.  He  went  to  the  ground  and  seems 
to  have  made  a  careful  enquiry  and  map, 
the  result  of  which  was  that  his  conclu- 
sions agreed,  substantially,  with  the  maps 
of  the  Revenue  Survey  by  which  the  land 
in  dispute  was  shown  as  being  a  portion  of 
Paloobund.  The  Judge  considered  this  ext- 
dence,  supported  as  it  was  by  evidence  as 
to  possession,  to  establish  the  title  of  the 
plaintiff?,  and  gave  the  plaintiffs  a  decree. 
Against  that  decree  the  defendants  appeal 
again. 

It  is  objected  that  the  evidence  on  the 
plaintiffs'  side  as  to  possession  is  of  a  vague 
and  unsatisfactory  character.  Probably,  if  we 
had  to  decide  the  case  upon  that  evideoce 
alone,  we  might  be  inclined  to  think  that 
plaintiffs  had  not  made  out  a  strong  case  ; 
but  coupled  as  it  io  with  the  survey  map 
and  the  enquiry  of  the  officer  deputed  as 
Commissioner,  it  seems  to  me  to  be  quite 
sufi&cient  to  entitle  the  plaintiffs  to  a  de- 
cree. 

The  distinction  between  these  cases,  and 
the  sort  of  case  to  which  the  ruling  of  the 
Privy  Council  to  be  found  in*  VIII  Moore's 
Indian  Appeals,  page  200,  applies,  is  this — 
that  both  parties,  that  is  to  say,  the  lessees, 
make  title  under  one  zemindar,  and  that  at 
a  time  when  both  mouzahs  to  which  respect- 
ively this  land  is  claimed  as  belonging  were 
in  possession  of  that  zemindar,  and  when 
neither  of  the  two  leases  under  which  these 
parties  claim  was  in  existence,  the  survey 
took  place  by  which  the  land  in  question 
was  indisputably  demarcated  as  belotgiug  to 
mouzah  Paloobund.  In  that  state  of  things, 
it  seems  to  me  that  the  survey  was  of  the 
greatest  importance.  It  was  simply  a  boun- 
dary question  ;  and  what  we  have  to  ascer- 
tain is,  to  which  mouzah  the  land  in  dispute 
was  at  that  time  found  to  belong. 

Something  has  been  said  about  the  delay 
in  bringing  this  suit.  So  far  as  the  zemin- 
dar is  concerned,  it  is  quite  clear  he  had  no 
particular  interest  in  bringing  the  suit  at 
all.  So  long  as  both  mouzahs  were  uuder 
lease  the  lessees  were  bound  to  paj  their 
rent  to  him,  and  whether  one  or  other  of 
them  was   dispossessed   of  a  portion    of  the 
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laod,  ii  concerned  the  lessees  rather  than 
the  femiodar.  The  zemindar's  suit  has  been 
hrooght  at  a  time  when  it  was  of  import- 
inoe  to  him  to  bring  it,  namely,  at  the  con- 
doflion  of  one  of  the  leases. 

As  to  the  snit  of  the  lessee,  that  undoubt- 
edly is  open  to  remark  as  having  been 
brooght  at  a  late  period  ;  but  as  we  have 
loihing  to  do  now  with  the  question  of 
fimit^doD,  the  suit  having  been  already  de- 
cided to  have  been  brought  ixf  time,  I  do  not 
think  anything  remains  for  ua  to  say  upon 
tbitpoiot. 

The  plaintiff  has  made  out  his  title  to 
(be  Iftod  and  he  has  made  out  his  disposses- 
lioa.  I  think,  therefore,  he  is  entitled  to 
recofer  possession. 

It  is  said,  but  we  have  no  means  of  know- 
ing, that  the  plaintiff  has  got  a  renewal  of 
tte  lease.  If  that  is  so,  he  will  profit  by  the 
deeree  If  not,  the  zemindar  will  profit  by 
it  The  plaintiff  is  also  entitled  to  wassiint 
ItiB  the  date  of  dispossession  until  the  ex- 
Ikj  of  his  lease. 

Ain$lie,  J. — I  concur. 


The  16th  January  1871. 

Present  ; 

The  Hon'ble  L.  S.  Jackson  and  W.  Aluslie, 
Judges, 

Kinors— Bond— Set-off. 

Case  No.  182  of  1870. 

Begular  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Gya,  dated  the 
\UkJuly  1870. 

Fatteh  Narain  (Defendant)  Appellant^ 

versus 

DecD  Dyal  Lall  and  another  (Plaintiffs) 
Respondents, 

Baboo  Khettro  Nath  Rose  for  Appellant. 

9ir.  R,  E,  Twidale  and  Raboo  Nil  Madhub 
Sein  for  Respondents. 

Cue.- — DcfeTidant  (FN)  took  a  loan  under  a  bond 
pitt^ing  his  own  shtre  of  an  estate  and  the  shares  of 
bk  minor  brother  and  cousin,  and  covenanting  that  a 
pMtioD  of  the  interest  should  be  credited  to  the  rent  of 
the  hypothecated  share  held  by  plaintiff  under  a  farm- 
{•f  kaae.  In  a  suit  by  F  N  and  the  minors  for  arrears 
•f  fvm^reiit,  dafeiidant  claimed  a  set-off.  The 
Screoae  Coart  found  the  bond  proved  against  F.  N., 
ftUoved  the  set  off  aa  against  him,  but  decreed  the  rent 
n  ftf  as  it  involved  the  int4»rest  of  the  minors  on  proof 
«f  their  aon-liability  by  the  abseoQ^  of  n«ce9Bity  for 


the  loan.  The  lender  of  the  money  then  sued  F.  N. 
to  recover  the  rent  paid  on  account  of  the  share  of  the 
minors,  as  if  the  bond  had  been  executed  by  him  alone, 
and  obtained  a  decree. 

Held  that  the  suit  was  properly  framed  and  the 
decree  g^ven  correct. 

Jackson^  J. — I  think  the  decision  of  the 
Court  helow  is  quite  ricrlit  upon  the  facts  of 
the  case  as  stated.  T.he  defendant  Futteh 
Narnin  appears  to  have  exceeded  his  au- 
thority by  executing  the  bond  on  behalf  of 
himself  and  his  minor  brother  and  cousin, 
and  also  pledging  their  shares  in  the  im- 
moveable property  as  well  as  his  own. 

This  question  of  his  Want  of  authority  to 
do  these  acts  has  been  already  once  tried 
between  the  parties  in  a  rent-suit  ;  and  the 
Collector  finding  that  he  was  not  authorized 
to  bind  his  minor  co-sharers,  obliged  the 
lenler  of  the  money  to  pay  rent  to  ihe 
extent  of  his  interest  in  the  mehnl.  The 
lender  therefore  was,  in  my  opinion,  en- 
titled to  sue  Futteh  Narain  as  if  the  bond 
had  been  executed  by  him  and  him  alone. 
If  Futteh  Narnin  were  able  to  show  that  he 
applied  the  money  which  he  thus  borrowed 
to  the  use  and  benefit  of  his  minor  co-sharers, 
no  doul)t  he  will  be  able  to  recover  the  mo- 
ney ;  but  I  think  this  suit  was  properly 
framed,  and  the  decree  given  below  was 
quite  correct. 

The  appeal  must  be  dismissed   with  costs. 

Ainsliej  J. — I  concur. 


The  18th  January  1871. 

Present : 

The   Hon'ble  J.    P.    Norman,    Officiating 
Chief  Justice^  and  the   Hon'ble  G.  Loch, 
Judge. 
Arbitrator— Xtesfgrnatlon  of  office. 

Case  No.  63  of  1870. 

Regular  Appeal  from  a  decision  passed 
by  the  Judge  of  Rhaugulpore^  dated  the 
1st  February  1870. 
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Maharajah  Joy  Mungul  Singh    (Defendant) 
Appellant, 

versus 

MohuD  Ram  Marwaree  (Plaintiff)  Respond- 
ent, 

Mr.  R.  T.  Allan  and  Baboos  Nil  Madhub 
Sein  and  Boodh  Sein  Singh  for  Appel- 
lant. 

Baboo   Romesh  Chunder    Mitter    for  Re- 
spondent. 

An  arbitrator  has  full  power  to  retract  liis  resignation 
of  office  before  it  is  accepted. 

Norman,  C.  J, — We  tliink  that  there  is 
not  the  smallest  doabt  in  this  case. 

The  appeal  is  an  appeal  against  a  judg- 
ment passed  in  pursuance  of  an  award  made 
by  Mr.  Teignmouth  Sandys  and  Moulvie 
Wnhidooddeen,  us  arbitrators.  The  judgment 
being  in  accordance  with  the  award  is 
final. 

Mr.  Allan,  however,  has  attempted  to  make 
one  point — and  only  one — which  has  the 
least  semblance  of  substance  in  it ;  namely, 
that  before  signing  the  award  Mr.  Sandys 
had  resigned  the  office  of  arbitrator  to 
which  he  had  been  appointed  in  the  coursi^ 
of  a  judicial  proceeding  by  the  Judge  of 
Bhaugulpore.  A  paper  which  had  beei; 
irregularly  signed  as  nn  award  havinj;  be*-n 
sent  back  to  Mr.  Sandys  and  Moulvie 
Wahidooddeen  in  order  that  they  should 
eign  it  at  the  same  time,  Mr.  Sandys  wrote  n 
letter  to  the  Judge  expressly  his  desire  and 
intention  to  resign  the  office  of  arbitrator, 
and  as  far  as  he  could,  at  the  same  time, 
resigning  such  office. 

The  Judge  wrote  to  Mr,  Sandys  dissuad- 
ing him  from  persisting  in  his  refusal  to 
act ;  upon  which  Mr.  Sandys  withdrew  his 
resignation  and  proceeded  to  make  the 
award. 

It  appears  to  us  that  as  he  did  so  before 
his  resignation  was  accepted  by  the  Court 
by  whicli  he  had  been  appointed,  he  had  full 
power  to  retract  his  resignation  ;  and  his 
award  is  a  good  and  perfectly  legal  award. 

The  appeal  is  dismisdod  with  costSt 


The    18th  January  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch 
and  W.    A  ins  lie,  Judges. 

Possessory  suit— Seotion  15  Aot  X2V 
of  1859~6hatwals— Xioases. 

Cases  Nos.  73  and  125  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom^ 
dated  the  24th  March  1870. 


Mr. 


G.    Grant   and  the    Court  of    Wards 
(Defendants)  Appellants, 


versus 


Bungshee  Deo  (Plaintiff)  Respondent. 

Messrs.  J.  Graham  and  R.  E.  Twidale  and 
Baboos  Unnoda  Pershad  Banerjee  and 
Juggadanund  Mooherjee  for  Appellants. 

Mr,  R.  T.  Allan  and  Baboo  Sreenath  Dass 

for  Respondent. 

A  suit  for  restoration  to  possession  on  the  grround  of 
bavins:  been  disoossessed  otberwise  than  by  due  pro- 
cess of  law,  where  the  plaintiff  seeks  to  exclude  the 
question  of  titl«»,  must  be  brought  within  six  months 
after  the  time  of  dispossession. 

A  ghatwal  is  not  competent  to  grant  a  lease  in  perpe- 
tuity, and  his  successors  are  not  bound  to  recognize 
such  an  incumbrance. 

Norman,  C./.— The  plaintiff,  the  younger 
of  two  sons  of  Junglee  Deo,  who  was  the 
great-grandson  of  one  Roop  Narain  Deo, 
the  proprietor  of  a  ghatwalee  estate  called 
Talooka  Rohinee  in  the  district  of  Beer- 
bhoom,  sued  for  the  recovery  of  possession 
of  five  villages,  part  of  this  ghatwalee  la- 
look,  which  he  claimed  as  having  been 
assigned  to  his  ancestors  for  their  mainte- 
nance in  hereditary  right. 

The  title  set  up  in  the  plaint  Is  under  an 
alleged  lease  said  to  have  been  grante*^  by 
Bisseu  Narain,  the  brother  of  his  ancestor 
Kishen  Narain  Deo,  to  hia  grandfather 
BehareeDeo,  son  of  Kishen  Narain,  out  of 
the  ghatwalee  estate  of  Rohinee  of  which 
Bisseu  Narain  was  then  the  owner,  at  a  fixed 
rent  of  rupees  31-12. 

He  values  his  suit  at  rupees  29,224, 
rupees  18,945  being  the  value  of  the  Inutl, 
and  rupees  10,279  the  amount  of  the  uicisue 
profits  for  the  period  of  dispossession, 
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The  defendiuits,  Mr.  Grant,  leasee  under 
Court  of  Wards,  and  the  Deputy  Com- 
ssioaer  ef  the  Sonthal  Pergunnahs  repre* 
ting  the  Coart  of  Wards  on  behalf  of 
iBhteom  Koomaree,  the  mother  of  Boodro 
in  Deo,  in  whom  the  ghatwalee  estate 
Tested,  by  their  written  statements 
wd  several  defences. 

The  principal  defence— that  which  was 
linly  argned  before  ns  in  appeal— was  (hat 
regards  ghatwalee  tenores  in  Beerbhoom, 
t  ghatwal  has  no  anthority  to  grant  a 
iBsin  perpetalty. 

Id  order  to  the  better  understanding  of 
e  fiets,  it  b  convenient  to  refer  to  the 
digreeof  the  parties,  which  is  as  follows  :— 
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Hie  plaintiff  did  not  prove  a  lease  by 
Wnen  Karain  to  Eishen  Narain  as  alleged, 
wti  lease  granted  in  1240  by  Sham  Narain 
to  ihotfiee  Deo  to  hold  generation  after 
?««ationat  an  annual  rent  of  11  rupees. 


The  ghatwalee  estate  having  been  attached 
in  execution  of  a  decree,  the  Seznwul  dis- 
possessed the  lessee,  on  which  MoshahebDeo, 
the  uncle  of  Jonglee  Deo,  made  an  applica- 
tion to  the  Collector,  who,  by  order  dated 
12lh  July  1838,  t.  e.,  1245,  directed  that  he, 
Moshaheb  Deo,  should  be  restoi^j^d  to  pos- 
session paying  an  enhanced  rent  of  thirty 
rupees  Sicca,  or  Company's  rupees  thirty- 
two. 

Oodit  Narain,  who  was  the  ghatwal  prior 
to  1857,  became  insane.  On  his  death  the 
Court  of  Wards,  on  the  13th  of  April  18$7, 
caused  a  proclamation  to  be  made  requiriu^ 
the  tenants  of  the  ghatwalee  estate  to  pay 
their  rents  to  the  Court  of  Wards  on  behalf 
of  his  infant  son  Boodro  Narain,  and  from 
that  time  it  is  not  disputed  that  the  plaint- 
iff  and  his  family  have  been  out  of  posses- 
sion. But  prior  to  this  date,  namely,  on 
the  drd  April  1854,  the  rights  and  interests 
of  the  plaintifi's  father,  Junglee  Deo,  were 
sold  iu  execution  of  a  decree  against  him, 
and  were  bought  by  one  Gireedharee  who 
has  come  forward  as  a  witness  in  the  preseof 
suit,  and  stated  that  he  bad  no  real  interest* 
and  that  he  bought  benamee  for  Junglee 
Deo.  Strange  to  say,  the  Subordinate  Judge 
stopped  the  defendant's  vakeels,  who  were 
cross-examining  the  witness  as  to  the  nature 
of  his  dealings  with  Junglee  Deo  who  ap- 
peared to  have  been  indebted  to  him,  saying 
that  the  questions  were  not  relevant,  and 
this  though  it  appeared  from  his  own  state- 
ment that  he  had  been  collecting  reuts-^he 
saysastehsildar — from  1260  to  1263,  that  is, 
from  1853  to  1857. 

The  Subordinate  Judge  decides  all  the 
issues  in  favour  of  the  plaintiff.  He  dis- 
poses of  the  qaestion  relating  to  the  power 
of  a  ghatwal  to  grant  a  lease  in  perpetuity , 
by  saying  that  if  a  ghatwal  bond  fide  grants 
a  lease  in  perpetuity  it  remains  good  and 
valid,  not  only  during  the  life  of  the  ghat- 
wal, but  also  after  his  death,  so  long  us  his 
heirs  continue  to  hold  the  ghatwalee.  He 
says  also — "  The  lease  granted  by  a  former 
ghatwal  can  be  set  aside  by  a  regular  suit. 
The  Court  of  Wards  or  surbuiukar  under 
them  cannot  of  their  own  authority  oust 
any  persons  in  possession  of  lands  under  n 
lease  granted  by  the  ancestor  of  the  present 
ghatwal." 

From  that  decision  the  defendants  have 
appealed. 

It  is  necessary  first  to  notice  the  poiui, 
which  might  urise  if  it  be  true,  as  supposed 
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by  the  Subordinate  Judge,  that  Mr.  Grant, 
the  lessee  under  tlie  Court  of  Wards,  wrong- 
fully dispossessed  the  plaintiff  or  his  father 
"without  suit.  If  the  plaintifT  had  sued  for 
resf oration  to  possession  on  the  ground  that 
ne  had  been  dispossessed  otherwise  than  by 
due  process  of  law,  and  sought  to  exclude 
the  question  of  title,  as  appears  to  have  been 
the  case  in  Marshall's  Reports,  page  117, 
the  suit  should  have  been  brought  within 
six  monlhs  after  the  time  of  the  disposses- 
sion—- see  Section  15  of  Act  XIV  of  1859. 

'  In  the  suit  now  brought  it  is  incumbent 
on  the  plftiutiff  to  show  that  he  had  a  right 
to  possession  subsisting  at  the  time  of  the 
commencement  of  the  suit.  He  must,  there- 
fore, show  that  the  lease  under  which  he 
claims  is  valid  and  binding  against  the 
present  ghatwal. 

A  point  very  closely  resembling  that  with 
which  we  have  to  deal  was  considered  by  the 
Inte  Sudder  Court  in  the  case  of  Hur  Lall 
Singh  versus  Jorawun  Singh,  VI  Select 
fleports,  pp.  169  to  171.  lu  that  case,  a 
ghatwalee  estate  had .  been  divided  by  a 
previous  ghatwal  amongst  his  family,  and  one 
of  the  family,  who  was  in  fact  the  eldest  sou 
of  the  ghatwal,  sued  for  partition  and  sepa- 
rate possession  of  the  one-third  share  which 
had  been  assigned  to  him.  After  full  con- 
sideration the  Qourt  dismissed  the  suit, 
deciding  that  ghatwalee  lands  are  grants 
for  particular  purposes,  especially  of  police, 
and  to  divide  them  into  small  portions 
amongst  heirs  of  the  ghatwals  would  be  to 
defeat  the  very  end  for  which  the  grants 
were  made.  Mr.  Rattray  says — **  The  lands 
'*  are  held  conditionally  on  the  due  perform- 
"  ance  of  certain  defined  duties.  They  be- 
"  long  to  the  office,  and  should  not  be  fritter- 
**  ed  away  into  portions  inadequate  to  the 
"  remuneration  of  the  duty  demandable  from 
**  the  occupants  of  the  whole  as  a  whole.  I 
**  would  not  allow  the  division  even  with 
"  the  sanction  of  an  entire  family  or  clan." 

In  the  case  already  referred  to  in  Marshall's 
Reports,  the  Court  say  that  they  think  that 
the  ghatwals  of  Beerbhoom  are,  under  Sec- 
tion 2  Regulation  XXIX  of  1814,  possessed 
of  estates  of  inheritance  without  the  power 
of  alienation. 

The  late  Sudder  Court,  S.  D.  A.,  1853, 
page  900,  held  that  **  ghatwalee  tenures 
**  of  Beerbhoom,  being  not  the  private  pro- 
•*  perty  of.  the  ghatwals  but  lands  assigned 
«*  by  the  Slate  in  remuneration  for  specific 
•'  police  services,  are  not  alienable  or  attach- 
**  able  for  personal  debts," 


The  language  of  the  judgment  is  qnite 
general,  but  the  case  before  the  Court  was 
of  an  attachm^^nt  of  the  ghatwalee  estate  in 
the  hands  of  Bharut  Ciiuuder  Singh,  glvu- 
wal,  under  a  decree  against  the  former  ghat- 
wal Digbijoy  Singh.  This  case  came  under 
the  consideration  of  the  High  Court,— Sir 
Barnes  Peacock  and  Mr.  Justice  L.  S.  Jack- 
son,  in  the  case  of  Binode  Ram  Sein  versui 
the  Deputy  Commissioner  of  the  Sontlial 
Pergunnahs,  VII  W.eekly  Reporter,  178. 
The  Court  in  holding  that  the  rents  of  a 
ghatwalee  tenure  are  not  liable  in  the  haoda 
of  the  heir  in  possession  to  attachment  for 
debts  of  his  ancestor,  the  former  holder  of 
the  tenure  say  that  "  under  the  Regulation 
"  the  holder  of  the  tenure  is  to  enjoy  the 
'*  whole  income  of  the  tenure,"  and  that 
**  it  must  have  been  intended  that  each 
"  ghatwal  should  be  entitled  to  the  whole 
**  income  of  the  estate,  and  that  such  income 
"  stiould  not  be  charged  or  incumbered  by  a 
"  previous  ghatwal." 

With  this  opinion  we  entirely  agree. 
We  think  that  the  suppe.sed  lease  by  Sham 
Narain  was  an  incumbrance  which,  as  a 
ghatwal,  he  was  incompetent  to  make,  aud 
that  the  succeeding  ghatwals  were  not  bound 
to  recognize  such  lease. 

Mr.  Graham  was  content  to  take  oor 
judgment  on  this  point,  and  therefore  we  did 
not  go  into  the  many  other  objectioDS  to  the 
judgment  of  the  Court  below. 

We  reverse  the  decision  of  the  Sabordinate 
Judge,  and  dismiss  the  suit  with  costs  in 
both  the  Courts. 


The  18th  January  1871. 

Present  : 

The  Hon'ble  E.  Jackson  and  Oaoocool 

Chunder  Mookerjee,  Judges. 

Application    for  Probate  —  Stamps — 
Article  1  Schedule  XZ  Act  VZX.  X870. 

In  the  matter  of 

Judoonath    Shadhookhan    and  others,  Peti- 
doners. 

Baboo  Bungshee  Dhur  Sein  for  Petitioners. 

The  stamp  reqnisite  for  an  application  for  a  probate 
of  a  win,  or  letters  of  adininistradon,  is  not  required 
to  be  proportionate  to  the  value  of  the  property  involved, 
aa  such  applications  come  under  the  provision  made  iu 
Article  1  Schedule  II  Act  VII  of  1870  for  common 
applications  and  petitions. 

The  petitioners  presented  an  application 
to   the  High    Court,  representing    ihui    the 
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Judge  of  24-Pergunnjih3  retuiued  an  ap- 
plicAtioQ  for  probate  made  to  him  on  n  stamp 
of  the  valne  of  8  annns,  oq  the  ground 
that  the  stamp  was  instifficient,  and  that 
8Dch  Rpplications  should  be  en<>:rossed  on  a 
Idmp  of  the  value  provided  for  plaints,  and 
pnjed  for  the  Court's  iuterfereuce  for  its 
idmisflion. 

The  Judge  was  called  upon  to  explain  the 
(Toaods  upon  which  he  based  his  order  in 
n^>ect  of  the  Atamp,  and  those  also  upon 
which  he  coasidered  the  stamp  to  be  insufB- 
dent,  and  was  referred  to  Act  VII  of 
1870 18  repealing  the  Schedule  of  Act  X 

Id  his  letter   No.   651,   dated   the    16th 

Deoember    1870,    the    Judge   explained    as 

follows :— "  In  reply  to  your  letter  No.  3757 

ef  the  13th   instant,   I   have    the   honor  to 

obierTe  that  since    the   repeal  of  the  Sche- 

Mof  Act  X.  1865,  there  is  apparently   no 

ipaetfic  rule  fixing  the  stamp  requisite  for 

lyplications    for    probate   of    wills.     Cases 

Htitated  under  Act  X.  1865,  and   therefore 

«ei  under  Act    XXL    1870,    are   declared 

iobe  in  the  nature  of  suits  ;  and  therefore 

I  held  that  the  stamp  requisite  for  the  appli- 

eitioa  must  be  proportionate  to  the  value  of 

the  property   covei»ed  by  the  will.     If  the 

ipplication   be  considered  as   coming  under 

^  rule  of  Clause   6  Article    1    of  the  2nd 

Schedule  of  the  Court  Fees'  Act,  the  stamp 

for  a  common  petition   would  suffice  ;  but  it 

seems  to  me  that   cases  of  applications  for 

pnhate  or  letters  of  administration,  and  also 

eertificate  cases    under  Act  XXVII.  1860, 

tad  any  other  cose    which  is  to   be  tried   as 

A  regular   suit,    ought,  according   to   strict 

ioterpretation  of  the  law,   to  be  covered  by 

the  stamps  required   for   plaints.     This   ap- 

pMTBto  me  to  involve  considerable  hardship, 

■nd  I  shall  be  ^lad   if  the  High   Court  can 

pat  a  different  interpretation  on  the  law." 

NoU  by  the  Deputy  Registrar, — Act  VII 
«f  1870  (Schedule  1  Article  11)  £xes  ad 
Miorem  fees  for  a  probate  of  a  will  or  letters 
•f  administration,  and  (Article  12)  for  a 
eertificate  granted  uuder  Act  XXVII  of 
1860. 

It  does  not  expressly  provide  for  an  appli- 
^^on  for  probate,  &c.,  which  is  evidently 
iiite&ded  to  be  treated  as  an  ordinary  appli- 
CMiwi  for  which  provision  is  made  in  Sche- 
fcb  2'Anicle  1,  Note  c. 

Judgment  of  the  High  Court  : — 

Mooierfee^  J. — We  are  of  opinion  thaj 
tb  view   of  the   law    taken  by  the  Judge 


is  incorrect.  Section  329  of  AcL  X  of 
1865,  and  the  Schedule  appended  to  that 
enactment,  having  been  repealed  by  the 
Court  Fees'  Act  (VII  of  1870),  and  no  se- 
parate or  special  provision  having  been 
made  by  Act  XXI  of  1870,  or  any  other 
subsequent  enactment,  for  stamps  for  appli- 
cations for  probate  &c,  those  applicaiions 
appear  to  us  to  come  under  the  provision 
made  by  law  for  common  applications  and 
petitions  in  Schedule  2  Article  1  of  Act 
VII  of  1870. 

The  case  will  go  back  to  the  Judge  who 
will  admit  the  application  as  made  on  a 
proper  stamp. 


The  19th  January  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon*ble  G.  Loch, 
Judge, 

Breach  of  oontraot— Damagres. 

Case  No.  123  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Backergungcy 
dated  the  2^th  March  1870. 

Raj    Coomar    Roy    Chowdhry    and    another 
(Defendants)  Appellants^ 

versus 

Rajah  Debendro  Narain  Roy  (Plaintiff)  Re- 
spondent. 

Baboos  Kallee  Mofiun  Doss,  Romesh 
Chunder  Hitter  and  Dourga  Mofiun 
Doss  for  Appellants. 

Baboo    Amerendro    Nauth    Chatter jee    for 
Respondent. 

D  contracted  to  soil  to  P  a  piece  of  laad  for  Ka. 
4,500,  of  which  he  received  70 :»  as  aarnest- money.  A 
contract  was  drawn  up  by  which  D  agreed  to  execute 
aud  register  a  bill  of  sale  and  deposit  a  part  (Ks.  1,8U0^ 
of  the  price,  and  P  was  to  execute  a  bond  tor  \\».  2,000, 
to  bear  iuteiest  conditioned  for  the  payment  of  that 
sum  by  a  tixed  date,  the  transaction  to  be  completed 
withii  a  specified  period.  l>  was  ready  aud  wiilmg  to 
perform  his  part  ol  the  contract  by  Jie  time  named 
but  finding  that  P  would  not  complete  the  purchase 
but  demanded  back  the  earnest  money,  he  sold  the 
property  to  a  third  party  for  Ks.  3,800.  P  theu  sued 
to  recover  the  earnest  money  and  damages. 

Held  that  P  was  bound  to  show  that  the  circum- 
stances were  such  as  to  give  him  an  equitable  right  to 
have  back  the  earnest-money,  and  that^Jiad  it  not  been 
deposited  D  could  have  justly  sued  foi^damages  to  the 
extent  of  the  loss  incurred  by  the  second  sale,  aud 
therefore  P  was  not  entitled  to  recover  the  700  rupees. 
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Norman,  C  J, — This  is  n  suit  brought  by 
Debeadro  Nurain  Roy  to  recover  a  sum  of 
rupees  700  paid,  as  a  deposit  on  a  contract 
Tor  the  purchase  of  three  lors  of  land,  and 
rupees  25  and  8  annas  for  stomp  pnper,  and 
also  damages  which  the  plaintiff  alleges  he 
has  sustained  in  consequence  of  the  defen- 
dants not  having  carried  out  a  contract  to 
the  sell  land  to  the  plaintiff. 

The  facts,  sa  far  as  they  are  material,  are 
shortly  these  :— 

The  defendant  contracted  to  sell  to  the 
plaintiff  the  land  in  question  for  rupees 
4,600,  and  received  as  earnest*money  rupees 
300  on  the  2nd,  and  rupees  400  on  the 
16th  of  Assin  1276,  making  up  the  rupees 
700  for  the  recovery  of  which  the  present 
action  is  brought. 

A  contract  was  drawn  up  by  which  the 
defendant  agreed  to  execute  and  duty  re- 
gister a  bill  of  sale  of  the  property  for 
rupees  4,500,  of  which  a  part,  rw.,  rupees 
1,800  was  to  be  deposited,  and  the  said  sum 
was  in  fact  deposited  with  one  Kala  Chand 
Poddar,  a  resident  of  Burrisaul,  and  the 
plaintiff  was  to  execute  to  the  defendants 
a  bond  for  rupees  2,000  to  bear  interest  at 
3  per  cent,  per  month  conditioned  for  the 
payment  of  rupees  2,000  by  the  30th  Maugh 
1276.  The  transaction  was  to  be  complet- 
ed within  10  days  from  the  time  of  the 
opening  of  the  Registry  Office  after  the 
Dusserah  vacation,  which  would  bring  the 
time  for  the  completion  of  the  sale  to  the 
22nd  Kartick  1276. 

The  defendants  have  proved  that  they 
were  ready  to  execute  the  kobalah  by  the  time 
named,  and  that  on  the  19th  or  20th  of 
Kartick,  Jogendro  Narain  Roy,  the  younger 
of  the  two  defendants,  the  son  of  Raj  Coomar, 
the  elder,  came  to  Burrisual  for  the  purpose 
of  having  the  kobalah  registered,  and  that 
he  sent  a  message  to  the  plaintiff  to  inform 
him  of  his  arrival  for  that  purpose.  The 
plaintiff  received  that  notice  and  said  he 
was  coming,  but  did  not  come.  He  did 
not  offer  to  execute  the  bond  for  rupees 
2,000  until  after  the  29th  Aughran  ;  and  in 
fact  on  that  day  when  he  put  his  seal  to  that 
which  was  afterwards  filled  in  as  a  bond  for 
rupees  2,000,  it  was  in  the  condition  of  a 
piece  of  blank  paper. 

It  is  proved  by  the  evidence  on  the  rpcord 
that  the  defendants  were  ready  and  willing 
to  perform  their   part  of  the  contract  i  so  1 
macb  80  (bat  ihej  wer^  willing  to  take  I  be « 


sum  of  rupees  4,400  instead  of  rupees  4,o00 
seven  or  eight  days  after  the  22nd  of  Kartick. 
This  appears  from  the  statement  of  the  plaint- 
iff himself,  who  was  examined  on  oath  on 
the  22nd  March  1870,  and  also  from  the  evi- 
dence of  Jogendro  Narain  who  was  ex- 
amined on  the  23rd  March  of  that  year. 

It  is  clear,  therefore,  that  the  defendants 
not  only  down  to  the  22nd  of  Kartick  at 
which  time  the  kobalah  was  to  have  been 
executedi  but  even  subsequently  to  that 
date,  were  quite  willing  and  ready  to  carry 
out  the  contract. 

It  is  further  proved  by  the  witness  Tarock- 
nath  Ghose,  that  he  was  sent  to  ask  the 
plaintiff  if  he  would  complete  the  purchase  ; 
that  the  plaintiff  told  him  he  would 
not,  and  demanded  back  the  money  paid 
by  way  of  earnest.  It  is  also  proved  by 
the  evidence  of  Gopal  Shaha,  to  whom  the 
property  has  now  been  sold,  that  the  plainU 
iff  came  to  him  and  wanted  him  to  come 
into  an  arrangement  by  which  they  should 
get  the  property  from  the  defendants  at  a 
less  price  than  the  plaintiff  had  contracted 
to  pay,  the  plaintiff  offering  to  give  him 
(Gopal)  a  share  in  the  property  if  he  would 
assist  him. 

On  the  26th  of  Aughran,  the  defendants 
finding  that  the  plaintiff  would  not  com- 
plete the  purchase  sold  the  property  to  Go- 
pal Eisto  for  rupees  3,800,  that  is  to  say, 
for  a  sum  less  by  700  than  the  defendants 
would  have  got  if  the  plaintiff  had  carried 
out  his  contract. 

I  do  not  think  it  necessary  in  this  case 
to  rely  on  the  special  condition  for  forfeiture 
of  Ibe  deposit  contained  in  the  8th  paragraph 
of  the  contract.  If,  independently  of  the 
actual  loss  sustained  by  reason  of  the  plaint* 
iff^s  failure  to  carry  out  his  contract^  the 
defendants  were  insisting  on  retaining  the 
700  rupees  by  way  of  penalty,  we  inighl 
have  been  obliged  to  rest  our  judgment  on 
the  condition  contained  in  the  8th  para* 
i^raph.  But  in  the  present  case,  the  plaintiff 
is  bound  to  show  that  the  contract  having 
been  broken  by  him,  tlie  circumstances  are 
such  as  to  give  him  an  equitable  right  to 
have  back  the  700  rupees  deposited  by  him. 
Now,  it  is  clear  thai  if  he  gets  back  any 
portion  of  that  money,  the  defendants  would 
he  in  a  worse  position  than  if  the  plaintiff 
had  carri^  pot  bit  contrtctiiko  ao  boii^ft 
muUf 
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It  is  clwr  that  if  there  had  been  no  de- 
pmit,  tod  the  defendants  hnd  sued  the  plaiut- 
iff  (or  damages  for  breach  of  contract  in 
kanog  failed  to  completQ  the  purchase  and 
to  pay  the  sum  originally  stipolated  to  be 
paid,  they  would  have  been  entitled  in  that 
BQit  to  damages  to  the  extent  of  the  whole 
iDDD  of  rupees  700. 

For  these  reasons,  I  am  of  opinion  that 
tbe  judgment  of  the  lower  Court,  which 
ivarded  the  plaintiff  rupees  700  on  some 
^OD  that  the  contract  had  not  been  broken 
by  the  plaintiff,  is  erroneous  and  must  be 
rerersed,  and  the  plaintiff's  suit  must  be 
diBmisaed  with  cosiB. 

LoAf  /.—I  concur. 


The  19th  January   1871. 

Present ; 

The  Hon'ble    L.    S.    Jackson  ond   W. 
Ainalie,  Judges, 

Unltatloii— Statutory  bar— O&fui 
probaiidl* 

Case  No.  1455  of  1870. 

Special  Appeal  from  a  decuion  passed  by 
the  Officiating  Judge  of  Gya^  dated  the 
2n4  May  1870,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  29th   September  1869. 

^od  Ameer  All  (Defendant)  Appellant, 
versus 

HabtriAee  Indarjeet  Kooer  (Plaintiff)  Re- 
spondent. 

Mr.  R.  E.    Twidale  for  Appellant. 

Mr.  R.  T.  Allan  for  Respondent. 

fo  a  sail  %o  recover  land  of  ^hich  def^dant  had  ad- 
t^ttmilLj  held  adrene  potsesBion  for  upwards  of  11 
ran,  where  pUtatifTs  cause  of  action  was  alleged  to 
Wfe  arisen  at  Uie  close  of  a  contest  between  him  and 
tl»  Qewrnmefit  which  had  claimed  to  resume  the  land, 
irtm  the  GbUector  recorded  a  proceeding  that  the  plaint- 
if  should  recover  possession  of  his  land,  defendant's 
ttm  was  that  he  knew  nothing  of  that  contest  and  had 
httt  possession  for  27  years : 

&|SU>  that  it  Uy  upon  the  plaintiff  to  remove  theeta- 
Wttii  htr  which  defendant  had  set  np,  by  shewing 
^HtS  Mk  or  some  one  under  whom  he  clairae  J,  had  been  in 
IIHimft  within  12  years  next  before  the  oommenee- 
^ptef  the  suit. 

iidbniTi  «/.-*!  THINS  it  clear  that  the  de- 
rbtai  of   tii9  Ceurl  below  cenaot  be  sup* 


ported.  This  wns  a  case  in  wiiich  the  plaint- 
iff sued  to  recover  from  the  defeadauts  pos- 
aessioQ  of  some  146  beegahs  of  land,  which 
the  defendant  had  admittedly  held  adversely 
to  the  pJaintiif  for  upwards  of  II  years.  It 
appears  that  between  the  plaintiff  and  the 
Government  the  question  had  previously 
been  raised,  the  Government  claiming  to 
resume  a  considerably  larger  tract  of  land, 
namely,  1,200  beegahs,  but  eventually  giv- 
ing up  all  claim  except  Co  a  much  smaller 
area. 

Upon  the  claim  being  given  up,  the  Col- 
lector seems  to  have  recorded  a  proceeding 
in  which  he  declared  the  plaiu tiff  should  re- 
cover possession  of  his  land;  and  it  is  con- 
tended by  the  plaintiff,  special  respondent, 
that  the  plaintiff's  cause  of  actiou  arose  at 
that  period  ;  and  this  is  the  view  which  has 
been  taken  by  the  Lower  Appellate  Court  as 
well  as  by  the  Court  of  first  instance. 

The  defendant*s  case  was  that  he  knew  no- 
thing whatever  of  the  contest  between  the 
plaintiff  and  Government,  but  that  he  had 
acquired  the  land  in  dispute  by  purchase 
from  certain  lakherajdars  some  27  years  be- 
fore suit,  and  that,  consequently,  the  plaint- 
iff, if  he  had  any  title  whatever,  was  barred 
by  limitation  in  consequence  of  lapse  of 
time. 

This,  it  appears  to  me*  is  a  case  in  which 
the  ruling  of  the  Privy  Council  reported  ia 
VIII  Moore's  Indian  Appeals*  precisely  ap- 
plies. The  plaintiff  by  her  own  admission  came 
into  Court  Hi  years  after  tlie  cause  of  action 
arose;  the  defendant  had  set  up  a  statutory 
bHr  to  the  suit;  and  it  therefore  clearly  lay 
upon  the  plaintiff  to  remove  that  bar,  to  use 
the  words  of  the  Judicial  Committee  of  the 
Privy  Council,  by  showing  that  8he  or  some 
one  under  whom  she  claimed  had  been  in 
possession  of  the  land  in  dispute  within  12 
years  next  before  the  suit  wascommenced. 

Now,  it  seems  to  me  that  the  words  of 
the  plaintiff's  allegation  do  very  strongly 
support  this  plea.  The  plaintiff  does  not 
allege  that  she  was  put  out  of  po8ses**ion 
of  this  land  at  the  period  mentioned,  but  at 
that  period  she  obtained  an  order  rroin  the 
Collector  entitling  her  to  possession,  and 
that  on  going  to  take  possession  of  those 
lands  slfe  was  obstructed  by  the  defeudnnt. 
That  clearly  seems  to  show  that  at  thut  time 
the  defendant  was  in  possession  of  fijac 
land. 

That  being  so  it  was  manifestly,  I  think, 
the  business  of  the  plaintiff  to  show  at  what 
period  that  adverse  possession   commenced, 

♦  1  W,  R,  V,  a,  p.  M, 
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Ic  seems  there  was  do  evidence  whatever  to 
show  that.  All  the  plaintiff  hud  to  rely 
upon  was  the  evidence  as  to  his  being  dis- 
possessed by  Government  in  a  certain  sense 
of  1,200  beegahs,  and  of  those  lands  being 
comprised  within  the  boundaries  of  the 
mouzah  in  which  these  1,200  beegahs  were 
contained.  Both  the  Courts  below,  there- 
fore, placed  the  defendant  in  considerable 
difficulty,  both  as  to  pleading  and  as  to 
proof,  by  calling  upon  him  in  effect  to  make 
out  both  title  and  possession  in  regard  to 
these  lands. 

It  seems  to  me  that  the  Courts  below 
were  not  entitled  to  place  the  defendant  in 
this  position.  His  case  was  a  simple  one. 
He  set  up  the  bar  of  limitation,  aud  he  asked 
the  Courts  to  call  upon  the  plaintiff  to  re- 
move that  bar.  It  seems  the  plaintiff  failed 
to  do  S0|  and  the  suit  ought  therefore  to 
have  been  dismissed. 

I  think,  therefore,  that  the  decision  of 
both  the  Courts  below  must  be  set  aside  and 
this  appeal  allowed  with  costs. 

Ainslie,  J.— I  concur. 


The  19th  January  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges. 

Oontraot— Speolfio  performance— 
Parobase-moneyt 

Case  No.  797  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Gya,  dated  the 
3\si  January  1870,  reversing  a  decision 
of  the  Moonsiff  of  that  Disiricty  dated 
the  leth  April  1869. 

Mahadoo  Begum  (Defendant)   Appellant^ 

versus 

Syud  Hubeebool  Hossein  and  others  (Plaint- 
iffs) Respondents. 

Mr.  C.  Piffard  for  Appellant. 

Mr.  R.  E.  Twidqle  for  Respondents. 

Plaintiflf  had  entered  into  a  contract  with  one  of  the 
defendants  for  the  purchase  of  certain  immoveable  prq- 
perty,  and  after  he  made  a  small  advance  the  contract 
was  written  out  and  registered.  The  purchaser  refus- 
ing to  t»y  up  the  purchase-money  unless  the  vendor 
paid  the  costs,  or  half  the  costs,  of  registration,  the 
Utter  ro-»old  th*    property  to  a  third  person.    The 


prcdent  suit  was  to  compel  the  completion  of  the  coa- 
tract  and  delivery  of  the  property. 

Held  that  as  the  parties  had  entered  into  a  written 
coa  tract,  the  Court  was  bound  to  see  whether  it  was,  or 
was  not,  their  intention  that  a  complete  and  bindine 
sale  should  take  place,  although  the  purchase-uioacv 
^as  not  paid.  -or  / 

•r  J'J'^-^^^  '^^  bringing  such  a  suit  plaintiff  was  bound. 
If  he  had  not  previously  tendered  the  money  to  the 
defendant,  to  pay  it  into  Court 

Jackson,  J.— The  plaintiff  in  this  case 
bad  entered  into  a  contract  with  one  of  the 
defendants,  who  was  owner  of  certain  im- 
moveable property,  for  the  sale  of  that  pro- 
perty, the  purchase  money  being  fixed  at 
174  rupees.  The  purchaser  made  an  ad- 
Vance  of  7  rupees,  after  which  the  contract 
was  written  out  and  registered.  The  vendor, 
it  seems,  did  not  part  with  the  deed  but 
retained  possession  of  it  for  some  time,  and 
then,  the  purchaser  being  absent,  complained 
to  the  purchaser's  brother  that  the  contract 
was  not  carried  out.  That  brother  wrote  to 
the  purchaser,  who,  in  reply,  sent  a  letter 
to  the  effect  that  if  the  vendor  would  pay  the 
costs,  or  half  the  costs,  incurrt3d  in  regis- 
tration, he  would  pay  up  the  purchase- 
money.  The  vendor  declined  to  pay  any 
part  of  costs  of.  registration,  and  after  a 
delay  of  nearly  a  year  re-sold  the  property 
to  a  third  person.  The  plaintiff,  who  was 
the  first  purchaser,  now  sues  to  compel  the 
completion  of  the  contract  and  delivery  of 
the  property  to  him. 

The  Moonsiff  who  tried  the  suit  consider- 
ed that  the  plaintiff,  by  refusing  to  pay  up 
the  purchase-money  which  he  had  paid  in 
part,  had  entitled  the  defendant  to  resile 
from  the  contract  and  to  re-sell  the  property. 
The  Subordinate  Judge  was  of  a  different 
opinion  :  he  came  to  the  conclusion  that  the 
7  rupees  advanced  was  for  part  of  the 
consideration-money,  and  (that,  according 
to  the  principles  of  the  MahomedaQ  Law 
of  Contract,  a  complete  and  binding  sale 
had  taken  place,  and  therefore  ordered  that 
the  sale  should  be  carried  out ;  but,  singu- 
larly enough,  he  appears  to  have  allowed 
the  plaintiff  three  months  time  from  the 
date  of  the  decree  within  which  to  pay  the 
purchase  money. 

Against  this  decision,  the  defendant,  who 
is  the  second  purchaser,  appeals  specially. 
The  objections  taken  are  shortly  these — that, 
in  the  first  place,  the  Lower  Appellate  Court 
erroneously  applied  the  general  principles  of 
Mahomedan  Law  to  a  case  in  which  the 
parties  had  respectively  entered  into  a 
written  contract  containing  certain  atipuin* 
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tioDS,  one  of  which  was  thtU  the  payment  of 
tbe  full  amount  of  purchase-money  should 
bet  condition  precedent  to  the  extinction  of 
the  fendor*8  title.  Tlie  other  ground  is 
thiit  the  Lower  Appellate  Court  has  alto- 
gether misconceived  and  mis-stated  the  evi- 
deDce  as  to  payment  of  part  of  the  cousider- 
itioQ-mooey. 

It  appears  to  me  that  both  these  objec- 
tiooB  are  to  some  extent  well  founded.  The 
piriies  had  entered  into  a  written  contract  ; 
the  Court  was,  therefore,  bound  to  see 
whether  it  was,  or  was  not,  the  intenti<9n  of 
the  parties  that  a  complete  and  binding  sale 
sbooid  take  place,  although  the  purchase- 
ttoney  was  not  paid.  There  are  words  in 
the  contract  which  justify  doubt  on  the 
rabject,  and  that  question  is  one  which 
ought  to  be  considered. 

Secondly,  I  think  tliere  is  no  doubt  that 
(he  evidence  would  point  to  quite  a  different 
melosion  from  that  to  which  the  Subor- 
ittte  Judge  has  come  as  to  the  payment 
of  eoDsideratioD-money.  So  far  as  we  can 
ne,  that  payment  undoubtedly  was  a  pay- 
wnton  account  of  the  expenses  of  prjeparu- 
tioQ  and  registration,  and  those  expenses  are 
ttsailly  borne  by  the  purchaser.  But  in- 
dependently of  that,  it  seems  to  me  that 
the  Sobordinate  Judge  was  not  justified  in 
Myiog  that  the  evidence  of  the  witnesses 
set  up  that  which  he  states  they  set  up.  It 
appears  that  only  one  of  the  witnesses  spoke 
to  some  declaration  on  the  part  of  the 
vendor,  whereas  another  of  the  witnesses, 
poeeessiDg  much  better  means  of  knowledge, 
ipoke  distinctly  to  the  contrary  effect. 
And  besides  that,  there  was  the  letter  of  the 
pvchuer  himself  which  appears  Uy  be  al* 
•oit  conclusive  upon  the  point,  which  clear- 
Ij  shows  that  be  looked  upon  tbe  payment 
which  be  had  made  as  a  payment  made  on 
teeoant  of  registration.  It  would  also  seem 
that  at  that  time  he  ha^  no  precise  con- 
ceptioQ  in  his  mind  of  what  he  was  entitled 
to,  because  be  insisted  that  the  vendor 
ihoold  pay  either  the  whole  or  half  of  that 
moant,  whereas  if  he  had  really  paid  any 
pvt  of  the  purchase-money,  he  would  have 
been  clearly  entitled  to  take  credit  for  the 
whole  of  such  payment. 

It  is  quite  clear,  therefore,  that  the  evi- 
^eaoe  was  not  properly  considered  and  the 
cbet  of  it  mis-stated,  and  that  upon  this 
ptiat,  at  any  rate,  it  should. be  re-considered. 
The  case  will,  therefore,  be  remanded  for  a 
new  trial,  regard  being  had  to  the  observa- 
tisps  which  1  have  mude. 


I  must  also  observe  that  it  was  quite  im- 
proper on  the  part  of  the  Subordinate  Judge 
to  allow  the  plaintiff  a  period  of  three 
months  after  decree  to  pay  the  money  of 
the  decree.  The  plaintiff,  it  seems  to  me, 
was  bound  in  bringing  such  a  suit  as  the 
present,  if  he  had  not  previously  tendered 
it  to  the  defendant,  at  all  events  to  have 
paid  the  money  into  Court  when  he  brought 
the  suit. 

Ainslie^  /.—I  concur. 


The  19th  January  1871. 

Present  : 

The  Hon'ble  E.  Jackson  and    Onookool 
Chunder  Mookerjee,  Judges. 

PoBBasslon— Title. 

Case  No.  1228  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Deputy  Commissioner  of 
Cachar,  dated  the  SOth  March  1870,  re- 
versing a  decision  of  the  Moonsiff  of 
that  District,  dated  the  2Sth  August 
1869. 

Golam  Reza  Chowdhry  and  another  (Defend- 
ants) Appellants, 

versus. 

Chandoo  Meah    Lushkur  (Plaintiff) 
Respondent, 

Baboo   Romesh    Chunder   Mitter    for    V 
Appellant. 

Baboo  Tarucknath  Sein  for  Respondent. 

In  a  suit  to  recover  possession  of  land  whidi  both 
plaintiff  and  defendant  claimed  to  have  reclaimed  from 
jungle  and  to  have  possessed  many  years,  and  for  which 
both  claimed  to  have  obtained  pottahs  from  Government, 
the  mere  fact  that  the  land  was  included  in  plaintiff's 
pottah  was  held  to  be  insufficient  to  entitle  him  to  a 
decree. 

Jackson^  J. — It  seems  to  me  that  the  de- 
cision of  the  Officiating  Deputy  Commissiou- 
er  of  Cachar  cannot  stand. 

The  plaintiff  in  this  case  brought  the  suit 
to  recover  possession  of  a  certain  plot  of 
land  from  the  defendant.  He  alleged  th^t 
the  laud  in  question  had  been  15  or  16  years 
ago  in  the  possession  of  himself  and  a 
cO'Sharer  ;  that  subsequently  in  1857  he  had 
obtained  a  pottah  of  it  from  Government^ 
the  laud  having  fallen  (o  his  share  under  a 
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private  partition  with  his  co-sharer ;  that 
he,  plaintiff,  held  poaaeflsion  of  the  laa<l 
umil  within  the  last  two  or  three  years, 
when  the  defendant  without  any  right  or 
title  forcibly  dispossessed  him  from  it.  The 
defendant,  on  the  oClier  hand,  stated  that  he 
had  reclaimed  the  land  from  jungle  16  or 
17  years  a<»o  ;  that  it  was  contained  in  his 
pottah  ;  and  that  he  had  all  along  heea  in 
possession  and  had  never  dispossessed  the 
plaintiff,  whose  story  was  au  utter  fabrica- 
tion. 

The  first  Court  went  minutely  into  the 
evidence,  and  disbelieving  that  of  the  plaint- 
iff, and  considering  that  the  defendant  had 
always  been  in  possession,  dismissed  the 
plaintiff^B  suit  as  barred  by  limitation. 

The  Deputy  Commissioner,  on  appeal,  has 
held  that  as  plaintiff  obtained  a  pottah  of 
the  land  from  Government  iu  1857,  the  suit 
is  uot  barred  by  limitation,  and  for  the 
same  reason  that  plaintiff  is  entitled  to 
possession,  whether  the  defendant  has  or 
iuis  not  been  in  possession  for  tlie  last  16 
years. 

On  special  appeal  it  is  urged  before  us 
that  this  is  no  real  trial  of  the  ease,  and  we 
think  that  it  is  uot.  It  will  be  observed 
that  both  parties  lay  claim  to  the  laud  as 
having  been  in  their  possession  for  some  15 
years,  and  in  fact  as  having  been  reclaimed 
from  jungle  by  them,  and  both  parties  claim 
it  as  being  included  in  their  pottahs  from 
Government 

In  a  former  case,  it  was  held  that  the 
datA)  of  the  pottah  which  the  plaintiff  obtain- 
ed from  Government  was  the  date  on  which 
the  plaintiff's  cause  of  action  arose.  This 
may  be  the  case  where  the  plaintiff  obtains 
a  pottah  of  jungle  land.  But  in  this  case 
iieitlier  party  allege  that  their  rights  com- 
menced under  their  respective  pottahs.  Both 
ataie  that  they  have  been  iu  possession  some 
1 5  years ;  both  state  that  they  reclaimed 
the  land  from  jungle  ;  and  both  state  that 
they  subsequently  obtained  a  confirmation 
of  their  rights  by  a  pottah  trom  Govern- 
ment. In  such  a  case,  the  pottah  of  the 
plain tifl' conferred  no  new  rights  to  the  land, 
and  the  mere  fact  that  the  land  is  contained 
iu  that  pottah  is  uot  sufficient  ground  for 
deciding  in  favor  of  the  plaintiff.  If  it  was, 
the  Government  might  give  a  pottah  to  the 
defendant  one  year,  to  the  plaintiff  the  next 
year,  and  again  to  the  defendant  the  third 
year,  and  no  person's  rights  or  interests 
would  be  safe.     The  whole  of  the  facts  oi 


the  case  must  first  be  tried,  and  the  dispote 
as  to  which  of  the  two  parties  has  all  aloDg 
been  in  possession  decided.  If  the  plaintiff 
has  held  the  land  for  the  last  15  years  uDtil 
he  was  dispossesBed  by  the  defendant,  he 
will  be  entitled  to  a  decree.  If,  on  tlis 
other  hand,  the  defendant  has  held  possession 
during  all  that  time,  tlie  plaintiff  would 
not,  on  the  false  allegations  made  by  him, 
be  entitled  to  dispossess  him,  whether  Ln 
had  obtained  a  pottah  of  the  land  or  not. 
In  the  case  to  which  the  Deputy  Commis- 
sioner alludes,  there  was  a  remand  by  this 
Court  to  try  the  quesfion  of  the  effect  of 
such  settlements  as  that  claimed  by  the 
plaintiff ;  and  it  was  then  found  by  the  then 
Deputy  Commisaioner,  in  a  long  and  careful 
judgment^,  that  where  land  has  been  reclaim- 
ed from  jungle  by  one  person  that  person 
is  entitled  to  the  settlement  pottah,  aud 
that  it  must  be  offered  to  him  before  it  is 
granted  to  any  One  else.  The  effect  of  tlie 
present  Deputy  Commissioner's  judgment  il 
completely  to  set  aside  that  of  his  predeoee* 
sor. 

We  reverse  the  decision  of  the  Deputy 
Commissioner  and  retnand  the  case  for  tiial. 
The  costs  will  await  the  final  judgment. 

Mookerjee,  J. — I  concur. 


The  19tb  January  1871. 

Presen  : 

The  Hon'ble    E.    Jackson    and     Onoocool 
Chunder  Mookerjee,  Judges. 

:BLight  of  way— Karrlagre  processlcm3« 

Case  No.  1561  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Daceh,  dated 
the  Zrd  May  1870,  modifying  a  decision 
of  the  Moonsiff  of  Bohur,  dated  the 
21  st  December   1869. 

Raj  Mauick  Singh  (Flaiutiff)  AppelioMi^ 

versus 

Ruttun   Manick  Hose  and  others  (Defend- 
ants) Respondents. 

Baboo  Luckhee  Churn  Bose  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Httree 
Mohun  Chuckerbutty  for   Respoudeuta. 

A  geueral   ri^Iit  oi  thoroughfare    iacludes  a  right  of 
way   ior  mania^^e     or  other   procesaioiu  of  tlia  like 
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Bttnre,  nnlew.  at  the  time  of  the  first  inception  of 
Uw  right,  it  was  restricted.to  a  right  of  passage  and 
nch  prucissious  were  interdicted. 

Mookerjee,  J.— This  is  a  suit  to  re-open 
I  pathway  across  which  the  defendants  have 
thrown  a  fence,  and  thus  prevented  the 
plaintiff  from  passing  through.  The  plaint- 
iff therefore  sues  to  have  this  pathway 
opened,  and  for  a  declaration  that  this  path- 
way is  also  a  way  hy  which  his  marriage 
processions  pass.  The  defendants  deny  the 
assertion  of  the  plaintiff  that  it  was  ever 
ued  as  pathway,  plead  limitation,  and  aVlege 
that  no  marriage  procession  ever  passed  by 
it  The  Court  of  first  instance  held  a  local 
inquiry  in  person,  and  on  the  evidence  ad- 
dac«d  by  the  plaintiff  was  satisfied  that 
"the  disputed  place  was  occupied  by  a 
"pathway  leading  to  the  house  of  the  plaiat- 
*iff,  which  has  lately  been  slopped  by  the 
"principal  defendant.*'  The  first  Court 
tlto  states  that  this  fact  is  '*  further  corro- 
"borated  by  the  evidence  of  Byrub  Churn, 
■Tarinee  Churn,  and  Ram  Nidhee  Chucker- 
•hnitv;  as  also  by  the  testimony  of  Ram 
"Churn  Kurmokar  and  Wooraa  Kant  Chuc- 
**keFbutty,  lyituei-ses  cited  by  both  parties  ; 
••and  thai  besides  being  a  pathway,  it  was 
"used  by  the  pinintitf  for  marriage  and 
"other  processions."  Tliat  Court,  therefore, 
gafe  a  full  decree  to  the  plaiuiifif. 

Against  this  decision,  the  defendants  ap- 
pealed to  the  Subordinate  Judge,  who,  con- 
curring with  the  Moonsitr  in  his  view  that 
the  disputed  place  was  a  pathway,  held  that 
*' as,  witii^tlie  exception  of  the  two  wit- 
"  n'^sses  Kaasee  Chunder  Bose  and  Chuuder 
"Koomar  Chuckerbutty,  the  remaining  7 
"  wiioesses  and  the  aforesaid  3  priests,  as 
**  well  as  the  witnesses  named  by  the  defend- 
**int%  have  deposed  that  they  never  saw 
"  any  marriage  procession  puss  through  that 
"  pathway  ;  that  therefore  it  is  not  proved 
"  that,  except  as  a  public  thoroughfare,  there 
'*  was  any  pathway  over  the  disputed  place 
"  which  was  used  for  marriage  processions.'* 
Tlie  Subordinate  Judge  gave  a  modified 
doeree  to  the  plaintifi,  dissatisfied  with  which 
ili«  plaiutitf  appeals  specially  urging  :  — 
firstly,  that  when  the  Subordinate  Judge 
haa  held  that  a  public  right  of  way  exists 
over  the  lands  in  dispute,  he  was  wror.g  in 
prohibiting  marriage  processions  to  pass 
along  it  ;  secondly,  that  the  Lower  Appel- 
late CoarC  has  misread  and  misconstrued 
the  depositions  of  the  witnesses  examined 
hy  the  plaintifiT,  inasmuch  as  besides  tlm 
two  witneBses  mentioned  by  the  Court,  Juggo- 
WaiUioo,   Kojuuee  Kant,  and  Guluck    huve 


clearly  deposed  that  marriage  processions 
do  pass  by  this  thoroughfare,  and  that  they 
actually  witnessed  the  processions  and  saw 
them  pass. 

With  regard  to  the  first  objection,  we 
have  to  observe  that,  as  we  understand 
the  Subordinate  Jnd<:e  to  mean  that  he 
was  satisfied  that  there  was  a  public  path- 
way or  thoroughfare  over  the  disputed  hind 
for  general  purposes  (TI^?r«(i55irp:»nnriBt), 
it  does  not  appear  why  that  right  should 
not  include  a  right  to  pass  along  with  mar- 
riage processions.  It  may  be  objected  that 
processions  on  occasions  of  marriage  gene- 
rally consist  of  carriages,  horses,  or  ele- 
phants ;  and  it  may  be  that  the  owner  of 
the  land  had  excluded  the  right  of  takinir 
wheeled  carriages  or  beasts  of  burden,  when 
the  original  grant  was  made  to  the  public  to 
puss  through  this  way.  But  it  is  difficult 
to  understand  how  and  why  the  right  to 
take  a  marriage  or  other  procession,  which 
consists  of  foot  passengerp,  is  not  included  in 
the  general  right  of  thoroughfare  which  the 
Subordinate  Judge  finds  the  plaintiff",  along 
with  the  public,  enjoy  over  this  disputed 
pathway.  The  Subordinaie  Judge  has  ex- 
cluded marraige  procession  altogether  with- 
out any  fiuding  as  to  whether,  by  the  custom 
prevalent  iu  that  part  of  the  country,  it  id 
usual  when  making  grants  to  the  public  of 
a  thoroughfare,  or  pathway  over  one's  field, 
to  make  the  grant  iu  such  restricted  and 
limited  a  form  as  to  exclude  all  processions 
whether  on  foot  or  not  ;  and  whether  iu 
this  particular  case  there  is  evidence  to  show 
that  the  original  grant  when  made  was  of 
this  nature  or  not.  The  mere  fact  of  pro- 
cessions not  having  passed  for  a  number  of 
years  would  not,  we  apprehend,  of  itself  be 
sufficient  or  conclusive  to  prove  that  the 
original  grant  contained  a  restriction  that 
no  processions  even  on  foot  should  pass  over 
this  way.  For  it  may  be  that  for  some  years 
past,  there  were  no  marriages  in  the  houses 
to  which  this  pathway  leads,  and  consequent- 
ly  there  was  no  occasion  to  pass  through  it. 
We  think  that  where  a  right  of  the  nature 
found  in  this  case  by  the  Subordinate  Judge 
is  proved  against  the  manifestly  ftilse  con- 
tention of  the  defendant,  that  there  was 
no  right  of  way  at  all  over  this  place  and 
that  it  was  a  portion  of  his  field,  that  in 
that  right  is  included  the  right  to  take  mar- 
riage  and  other  processions  of  the  like 
nature;  unless  the  defendants  are  able  to 
prove  that  at  the  time  oi'  the  first  inception 
of  that    right,    it    is    restricted    simply  to  a 
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right    of    passage,    and    that    marriage    or 
shadee  piocesrjions  were  interdicted. 

Moreover,  the  Court  of  first  instance,  who 
had  been  to  the  spot  and  before  whom  all 
the  witnesses  were  examined,  finds  that  "  it 
**  lias  been  satisfactorily  proved  tliat  the 
"  disputed  nlace  was  occupied  by  a  public 
**  thoroughfare,  wliicli  was  used  by  the  plaint 
"  iff  for  marriage  and  other  processions  to 
•*  pass  through  it,  but  which  has  subse- 
"  qucntly  been  stopped  by  the  defendants  ;" 
and  that, ''  it  appears  that  there  is  no  other 
**  pathway  than  the  one  in  question  for 
*'  murriajrH  procetssions  to  pass  from  the 
*'  plaint ifTs  house."  The  Subordinate  Judge, 
we  regret  to  find,  reverses  this  finding  of 
the  Court  below,  by  holding  that  as  some 
of  the  witnesses  **  deposed  that  they  never 
*•  saw  any  marringe  procession  pass  through 
**  that  pathway,'*  and  that  **  consequently  it 
*'  has  not  been  proved  that  there  was  any 
**  road  over  the  disputed  pl»ce  which  was 
*•  used  l)y  the  plaintiff  for  the  purposes  of 
**  marriage  processions."  We  are  not  at 
ail  satisfied  with  this  finding,  and  would 
therefore  send  the  case  back  to  Iiim  to  re-try 
the  case  with  reference  to  the  remarks  made 
above. 

In  regard  to  the  next  contention  of  the 
appellant,  we  find  on  reference  to  the  record 
il<af,  besides  the  two  witnesses  named  by  the 
Lower  Ahpollate  Court  as  witnesses,  who 
testify  to  the  fact  of  marriage  proeessions 
linving,  ere  this,  pnssed  through  this  path- 
way, there  are  no  less  than  three  witnesses, 
Jiigohundhoo,  Rujonee  Kant,  ai.d  Golurk,' 
who  have  sworn  to  the  fact  of  marriage 
processions  of  ihe  plaintiff  and  others  hav- 
ing passed  through  the  disputed  place  ;  no 
less  than  four  or  five  instances  have  been  re- 
cited by  these  witnesses,  one  of  which  is  so  re- 
rent  as  six  or  seven  years  «go,and  another  oo 
far  hack  as  30  or  35  years,  and  the  rest  in- 
tervening between  this  period.  These  wit- 
nesses are  not  at  all  disbelieved  by  the  se- 
cond Court,  for  we  find  one  of  them,Jijgobnn- 
dhoo,  is  specially  named  by  him  in  his  judcr. 
meut :  ihe  other  two  are  includ«>d  in  his  judg- 
*•  ment  as  the  remaining  witnesses  cited  by 
''  the  plnintiff,"  whom  he  also  believes,  but 
whose  evidence  according  to  his  view  of 
them  ftroves  a  different  state  of  facts.  We 
are  of  opinion  that  on  this  ground  likewise  the 
special  appeal  •  may  be  allowed,  and  the 
Subordinate  Judge  should  be  directed  to 
re-consider  the  evidence  of  these  witnesses 
us  witnesses  for  the  plaintiff  supporting  his 
allegatiou. 


The    19th  January  1871. 

Present  : 

The    Hon'ble    E.    Jacksoo    and    Onoocool 
Chunder  Mookerjee,  Judges. 

Jurivdiction— Transfer  of  proceed 
ingrs— Act  XVZ  of  1868--CoBtB— Sec 
tlon    5  Ztegrulation   XXVZX  of  1793 

Case  No.  377  of*  1870. 

Miscellaneous  Appeal  from  an  order  passed 
bp  the  Subordinate  Judge  of  Tipperah^ 
dated  the    18M  July  1870. 

Moonshee    Aftabootldeen    Ahmed    (Decree- 
holder)  Appellant^ 

versus 

Mohinee    Mohun    Doss     (Judgment- debtor) 
Respondent, 

Baboos  Romesh   Chunder  3Iitter  and  Door- 
ga  Mohun  Uass  for    Appellaut, 

Baboos  Kalee    Mohun  Dass    and    Chunder 
Madhub  Ghose  for  liespondeiii, 

A  Judge  haa  no  autliority  under  Act  XVI  of  1868  to 
order  a  Suijordinaitj  Judge  to  iry  pioceediugs  in  exwu- 
ti<»a  of  a  decree  winch  ar^  a  portion  of  the  original  dvil 
suit  tried  by  liimseif. 

Where  a  decr««e- holder  carries  on  such  proceedings  so 
referred  to  a  2^ubor<iiuate  Judge,  until  the  result  is  unfaror- 
able  to  hinibelf  and  then  objects  in  appeal  on  the  score  of 
uon -jurisdiction,  he  should  be  required  to  pay  all  lh« 
costs  incurred  by  the  judgment-debtor  in  such  proceed- 
ings before  proceedings  are  instituted  de  novo. 

Section  5  Ret^ulation  XXVII  of  1793  has  no  applica- 
tion to  bazaars  which  did  not  exist  in  1793. 

Jackson,  J. — Moonshee  Afiabooddeen 
Ahmed,  tiie  decree-holder,  has  put  forward 
these  proceedings  in  execution  of  his  decree 
ugniusi  Mohinee  Mohun  Doss,  the  judgmeut- 
deutor.  He  seeks  lo  recover  mesne  pr<»fiia 
for  a  period  of  six  years  from  July  1857  to 
April  1862  under  his  decree  of  the  19ih 
^September  1860. 

The  application  for  execution  was  made 
to  the  Judge  of  the  district.  He  referred 
the  execution  to  ihe  Subordinate  Judge. 
The  Subordinate  Judge  has  taken  evidence 
on  the  point  of  mesne  prollis,  and  has  award- 
ed to  the  decree-i»ol(U-r  a  sum  of  rupees 
653-12-6.  Aguinst  this  decision  this  appeal 
is  preferred.  Ti»e  dei  lee-holder  is  the  apf>eU 
lant.  At  the  lirst  hearing  of  the  appeal,  he 
look  objection  to  ihejuiisdiciiou  of  the  8ub- 
ordi^nuie  Judge  to  carry  ou  these  execution 
proceedings  under  the  order  of  the  Judge. 
On  the  oilier  liand,  it  w.-is  contended  for  the 
respondent  that  the  Judge  had  jurisdiciiou 
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under  Act  XVI  of  1868,  to  refer  these  pro- 
ceeding for  the  decision  of  the  Subordinate 
Judge  ;  and  thut  the  appeal  from  that  Sub- 
ordioate  Judge's  decision,  under  those  cir- 
CQiBslaQces,  did  not  lie  to  this  Court  but  to 
(be  Judge. 

We  think  tliat  the  Jud^e  hnd  no  authority 
Doder  that  Act  to  refer  this  case  for  the 
decision  of  the  Subordinate  Judge.  Tliat 
ict  ejpecially  alludes  to  civil  proceedings 
oiher  than  civil  suits.  These  proceedings  in 
this  case  in  execution  of  the  decree  kre  a 
portion  of  the  original  civil  suit.  There  is, 
therefore,  no  warrant  for  the  contention 
that  the  Judi;e  had  authority  under  that  Act 
tft  order  these  execution  proceedings  to  be 
tried  by  the  Subordinate  Judge. 

For  the  respondent   also  it  was  contended 
that,  under  the   provisions  of  Act   VIII  of 
1859.  the  Judge  had  authority  to  refer  these 
proceedings  to   the   Subordinate  Judge.     It 
ippcared  that  these  proceedings  in  execution 
kA  been    carried    on    in    the   Court  of  the 
Subordinate   Judge    from    the    22nd    June 
1867,   the  date  of  the   application  for  execu 
tbn  to  the  Judge,   and   of  its  reference  by 
him  to  the   Subordinate  Judge.     There  had 
been  long  enquiries  as   to  mesne  profits  by 
aiore  than   one  Court  Ameen,  and  probably 
large  expenditure    had    been    incurred    on 
both  aides.     We,  therefore,   intimated  to  the 
decree-bolder    that   as    he  carHed    on  these 
proceedings  in  a  Court  without  jurisdiction 
without  any   objection   until    he  reached  the 
feppelhte  Court,  and  th»n  raised   his  present 
objection  apparently  only  because    the  result 
of  the  enquiry    was   unfavorable   to  him,  we 
liiuald  require   him   to  pay   ail    the  costs  of 
t)»ejodgnient-debtor  inctirred  by  him  in  such 
proceedings  before  orderini:  them  to  be  insti- 
tuted de   novo.     The    decree-holder,    there 
B|iOD,  through  his  vakeel  stated  that  he  would 
tt  'I  ]iTfS^  those  objectiona.     It  is,  therefore, 
Buoecessary    to  go  on    to   decide  that  jioint, 
and  we    accordingly  directed    the   vakeel   to 
rtate  any   other  objections   which   he    might 
detire  to  urge  against  the  enquiry  before  the 
Sobordiuate    Judge.     This    has  opened  out 
the  whole  case  upon  the  merits. 

The  contention  of  the  decree-holder  is  that 
he  is  entitled  to  a  much  larger  sum  than  has 
been  decreed  to  him  by  the  Subordinate 
Jodge  ;  thai  the  Subordinate  Judge  has  left 
oot  according  to  his  own  showing  from  the 
calealatlon  the  collections  from  a  large 
b«£tar  which  was  held  on  the  disputed  land. 
The  Subordinate  Judge  states  it  to  be  his 


opinion  that  the  profits  from  this  bazaar 
cannot  bo  lawfully  countenanced,  as  they  are 
derived  by  means  of  illegal  cesses  contrary 
to  Section  5  Regulation  XXVII  of  1793. 
He,  therefore,  refuses  to  give  the  plaintiff 
such  collections.  We  have  referred  to  the 
Section  of  4he  Regulation  which  the  Subor- 
dinate Judge  has  quoted,  and  we  find  that 
that  Section  applies  to  certain  hants  and 
bazaars  in  existence  in  the  year  1793.  There 
seems  to  have  been  no  allegation  l>ef()re  the 
Subordinate  Judge  that  this  bazaar  was  in 
existence  in  that  year  ;  and  there  is  no 
evidence  whatever  upon  the  record  of  any 
such  fact.  The  Regulation  in  question  is, 
therefore,  inapplicable  to  the  present  case. 

But  it  is  urged  by  the  vakeel  for  the  res- 
pondent that  although  there  may  be  no  direct 
law  upon  the  point,  still  as  his  client  made  all 
such  collections  forcibly  and  by  means  of  ex- 
tortion, and  that  he  was  therefore  so  far  a 
wrong-doer,  the  decree-holder  cannot  require 
him  to  refund  whatever  money  he  mny  have 
obtained  by  such  means.  This  arfrutneot 
might  be  jrood  if  there  was  any  satisfactory 
evidence  that  th**ae  collections  were  made  by 
wrong-doings.  The  custom  of  making  such 
collections  from  the  vendors  who  attend  the 
bazaar  is  nothing  new  in  this  country.  It 
is  recognized  as  one  of  the  ordinary  sources 
of  profit  derivable  from  the  lands  where 
such  hauts  and  bazaars  are,  as  is  proved  by 
the  evidence  in  the  case  ;  and  we  see  no 
reason  why  the  decree-holder  should  not  be 
indemnified  for  the  loss  which  he  has 
suffered  by  such  profits  having  been  kept 
away  from  him. 

It  remains,  then,  for  us  to  co!isi<ier  what 
amount  of  mesne  t»rofifs  should  be  awarded 
to  the  decree-holder  on  account  of  tliift  bi- 
zaar.  Th"re  is  evidence  upon  the  reeord,  and 
it  is  there  fine  unnecessary  to  send  the  case 
buck  to  the  Subordinate  Judge  for  his  opi- 
nion or  for  his  decision  on  the  point.  We 
have  heard  both  sides  upon  that  evidence. 
On  the  one  hand,  we  have  the  report,  of  an 
Ameen  who  had  been  twice  uj)on  the  spot. 
He  has  come  to  the  conclusion    that  the  pro- 

I  fits  from  the  different  mehals  into  which  tU'n 
baaaar  is  divided,  for  the  six  years  for  which 
wassilat  is  due  to  the  decree-hobier,  amount 
to  rupees  4,293-8  annas.  On  the  otln^r  hand, 
we  have  the  statement  of  the  defendant  thac 
he  derived  no  profits  whatever  from  this 
bazaar.     He  has    put  in  certain  junima-bun- 

\  dee  papers,  but  they  omit  altogether  any 
profits  from  this  bazaar,  Fiom  the  evidence 
it   seems   very  certain  that  this  is   a  verj 
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large  bnzaar,  ia  which  every  description  of 
articles  of  food,  such  as  turkaree,  rice,  fish, 
as  well  as  suit  and  cattle  are  sohl.  Evidence 
has  been  given  as  regards  the  profits  arising 
from  the  sale  of  these  diff"erent  articles,  and 
we  see  no  reason  whatever  to  distrust  the 
evidence  which  has  been  given  ou  the  point, 
in  tlie  absence  of  any  satisfactory  evidence 
on  the  other  side,  as  to  the  actual  amount  of 
profits  derived  by  him.  I  need  not  say  that 
I  cannot  believe  that  do  profits  have  been 
derived.  We  think  we  ought  to  adopt  the 
finding  of  the  Ameen  which  is  supported  by 
evidence,  and  we  accordingly  award  rupees 
4,190  for  mesne  profits,  with  interest  from 
this  date  to  the  date  of  payment.  The  re- 
spondent will  pay  the  costs  of  this  appeal, 
pleader's   fees  being  assessed  at  50  rupees. 

Mookerjee,  J. — I  am  also  of  opinion  that 
the  decision  of  the  Subordinate  Judge  should 
be  set  aside.  The  objection  to  the  hearing 
of  the  appeal  having  been  waived  by  the 
pleader  for  the  appellant  and  the  record 
being  complete,  the  whole  case  was  gone 
into. 

It  appears  that  the  question  before  us  is 
the  amount  of  wassilat  which  should  be 
adjudged  to  the  decree-holder  for  the  years 
1264  to  1269  on  account  of  this  bazaar. 
The  Civil  Court  Ameen  was  twice  deputed 
to  ascertain  the  amount.  In  his  first  enquiry, 
he  found  a  sum  of  3,800  rupees  as  due  to 
the  decree-holder  ;  but  when  the  depree- 
holder  objected  to  that  amount  on  the  ground 
that  the  Ameen  has  refused  to  examine 
certain  witnesses  who  had  leases  of  portions 
of  this  bazaar,  the  Ameen  was  again  de- 
puted to  complete  liis  inquiry — the  result  of 
which  was  that  a  fcum  of  rupees  4,190  was 
found  due  to  the  decree-holder  for  the  six 
years.  The  Suboi  dinate  Judge,  it  appears, 
would  have  awarded  this  sum  to  the  appel- 
lant ;  but  being  of  opinion  that  the  income 
from  bazaars  was  an  illegal  income  under 
Section  5  Regulation  XXVII  of  1793, 
he  refused  to  award  to  the  decree-holder 
the  sums  found  by  the  Ameen  to  have  been 
collected  from  the  several  mehals  of  this 
bazaar,  viz.,  turkaree,  fish,  cattle  and  salt 
8ic.  On  referring  to  the  law  quoted  above, 
I  find  that  it  refers  to  bazaars  exist- 
ing at  the  time  of  the  enactment,  for  which 
compensation  for  collections  thitherto  made 
by  the  owners  of  the  haut,  &c.,  were  allow- 
ed by  Government.  The  Section  in  question 
expressly  states  ; — "  As  the  land-holders  are 
«»  to  receive  a  compensation  for  those  collec- 
**  tioQS;  (iiey   cuu  have  uo  r  ight  whilst  such 


*'  compensation  is  continued  to  fhem,  eiilier 
**  to  appropriate  the  goods  for  the  temporary 
'*  use  of  which  such  collections  were  made 
"  to  any  other  purpose,  or  to  levy  any  other 
*'  exactions  whatever  from  the  persons  who 
"  may  in  future  expose  their  goods  thereon 
"  for  sale  as  heretofore,  &c."  Now,  there 
is  no  suggestion  that  this  bazaar  was  a 
bazaar  which  existed  in  1790,  or  that  the 
holder  of  it,  by  receiving  any  compeost- 
lion  for  his  collections  from  Governmeot, 
was  precluded  from  making  collections  from 
the  vendors  of  the  articles  exposed  for  sale  on 
his  land.  The  Section  of  the  law,  therefore, 
appears  to  me  to  have  no  reference  to  bazaars 
of  the  kind,  for  which  wassilat  is  claimed 
in  this  suit  ;  consequently,  no  objection  wu 
raised  by  the  judgment-debtor  on  this 
head.  The  Subordinate  Judge  waa  wrong 
in  refusing  to  the  decree-holder  the  amount 
of  collections  that  the  judgment-debtor  h»d 
made  during  the  period  that  he  was  in 
wrongful  possession  of  the  bazaar. 

It  was  then  objected  by  the  pleader  for  tli« 
respondent,  that  the  Ameen  was  wrong  in 
finding  the  amount  of  wassilat  solely  from 
the  oral  testimony  of  witnesses  without  soy 
documentary  evidence  showing  the  exact 
amount  of  the  collections  made  by  liiro  for 
the  years  in  question.  Now,  we  find  ibit 
the  decree-holder  has  done  what  he  could 
in  this  case,  by  examining  persons  who  had 
taken  leases*  of  the  several  mehals  of  the 
bazaar,  some  of  whom  have  produced  their 
kiibooleuts,  hokumnamahs,  and  dukhilahs| 
while  the  judgment-debtor  has  done  nolhiuf 
to  assist  the  Court.  He  has,  it  is  true,  pro* 
duced  some  papers  after  the  first  inquiry 
made  by  the  Ameen,  but  these  papers  are 
manifestly  untrue  and  were  properly  re- 
jected by  the  Ameen  and  the  Court  below. 
If  parties  who  had  the  best  means  in  their 
hands  of  showing  exactly  the  amount  of 
collections  made  by  them,  by  product  ion  of 
(he  genuine  records  of  collections,  and  ex- 
amining  the  parties  who  either  collected  the 
rent  or  paid  them  for  the  years  for  which 
they  are  held  accountable,  will  withhold 
that  evidence  or  produce  false  accounts  ia 
lieu  thereof,  they  have  themselves  only  to 
blame  when  the  Court  is  obliged  to  go  on 
(he  evidence  adduced  by  the  decree-holder 
10  find  what  was  the  amount  of  the  collec- 
tions made.  This  evidence  may  not  be  very 
satisfactory  ;  but  in  the  absence  of  any  proof 
giveu  by  the  judgment-debtor  to  assist  the 
Court  in  coming  to  a  correct  conclusion 
which  was  undoubtedly  in  his  power  to  do, 
the  Court  is  obliged  to  roly  on  the  OTideoceof 
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(lie  dpcree-holder  oud  ilie  inquiry  mude  by 
die  Ameen.  I  am  also  conviuced  on  the  evi- 
^uee  on  the  record,  that  tlie  mode  of  inquiry 
idopted  by  the  Ameen  is  a  correct  mode  of 
enquiry,  and  as  such  ought  to  be  upheld. 
I  would  decree  this  appeal,  and  fix  the 
wtssilat  at  the  sum  stated  by  the  Ameen  in 
hie  second  inquiry,  namely,  4,190  rupees. 


The  19th  January  1871. 

« 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 
Judges. 

Exeeiition  — Sale.— Xiimltatlon. 

Case  No.  317  of  1870. 

MitceUaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Beerbhoom^ 
daudthe  30M  Mdrch  1870. 

Brojungona  Dassee  (Petitioner)  Appellant^ 

versus 

Shona  Mookhee  Dassee  (Opposite  party) 
Respondent 

Baboo   Huree  JHohun    Chuckerhuity    for 
Appellant. 

Baboo  Debendro  Narain  Base   for  Re- 
spondent. 

Until  the  order  is  passed  confirming  a  sale  in  execu- 
tion, the  decree-holder  must  be  considered  to  be  execu- 
tmf(  his  decree,  and  limitation  begins  to  ran  against  him 
ocljr  from  the    date  of  such  order. 

Jackson,  J. — This  is  an  appeal  from  the 
decision  of  the  Subordinate  Judge  of  Beer- 
bhoom,  holding  that  further  proceedings  in 
execution  of  a  decree  of  the  2 1  at  July  1858 
are  barred  under  the  Ihw  of  limitation.  It 
appears  execution  of  this  decree  was  taken 
out  in  1863,  and  property  belonging  to  the 
jttHgment-debtor  was  sold  by  auction  on 
tlie27tii  July  1863  The  sale  was  confirmed 
OQtbe  15vb  September,  and  the  sale  proceeds 


taken  out  by  the  decree-holder  on  the  18th 
September.  No  further  proceedings  were 
taken  until  the  29th  August  1866.  A  ques- 
tion of  limitation  was  then  raised  by  the 
judgment-debtor,  but  it  was  decided  against 
him  on  the  18th  September  1867,  and 
excution  went  on.  Further  proceedings  are 
now  being  carried  on,  and  the  same  objection 
is  taken  again  which  was  taken  previously  on 
the  subject  of  limitation;  and  the  Subordinate 
Judge  has  ruled  that  he  was  in  error  in  his 
former  decision  and  that  limitation  does  bar 
any  further  execution,  because  the  judgment 
creditor  did  not  apply  for  execution  in  1866 
within  three  years  of  ihe  date  on  which  the 
sale  took  place,  the  order  confirming  the  sale 
being  merely  a  pro  Jormd  order,  no  objec- 
tion having  been  urged  to  the  sale.  In  sup- 
port of  this  view,  the  Subordinate  Judge  re- 
fers to  a  decision  of  this  Court,  Bengal  Law 
Reports,*  Volume  IV,  part  20,  page  115. 

On  appeal,  it  is  said  that  the  former  deci- 
sion is  final  on  the  point  between  the  parties, 
and  that  the  proceedings  in  1863  must  be 
held  to  have  been  cariried  on  until  the  sale 
was  confirmed. 

Even  admitting  that  the  question  can  be 
re-tried,  I  think  that  the  decree-holder  is 
wiihiu  time.  The  decision  alluded  to  by  the 
Subordinate  Judge  supports  his  view  of  the 
law  ;  but  the  late  judgment  of  the  Lords  of 
H-  r  Majesty's  Privy  Council,  page  22,  Vo- 
lume XIV,  Weekly  Reporter,  rules  that  pro- 
ceedings in  execution  shall  'be  considered 
as  being  bond  fide  carried  on  every  day  of 
the  time  and  every  hour  of  every  day,  until 
a  final  decision  is  passed  upon  any  pending 
point.  Here  the  question  as  to  whether  the 
sale  would  be  confirmed  or  not  was  in  doubt 
until  the  order  upon  it  was  passed.  At  any 
time  until  the  month  had  elapsed  an  objec- 
tion might  have  been  raised,  the  result  of 
which  might  have  been  to  set  aside  the  sale 
as  irregularly  held,  and  this  might  have  re- 
quired the  decree-holder  to  take  fresh  steps 
to  have  a  regular  sale.  Until  the  order  was 
passed  confirming  the  sale,  we  hold,  upon  the 
judgment  of  Her  Majesty's  Privy  Council, 
that  the  decree-holder  was  executing  his  de- 
cree. In  this  view  we  think  that  the  decree- 
holder  is  not  barred  by  limitation.  We, 
therefore,  reverse  the  Subordinate  Judge's 
decision,  and  remand  the  case  to  his  Court  for 
execution   of  the  decree. 

We  think  that  the  judgment-dcbtor  should 
pay  the  costs  of  tliT^  Coort  (2  gold  mohurs) 
us  well  as  the  costs  of  the    lower  Court. 

•  13  Weekly  Reporter,  page  38. 
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The  19(li  January  1871. 

Present : 

The  Hoa'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Contribution  —  Jarisdlotlon  —  Co- 
Bbarers^ Joint  decree— Speoiflo  lia- 
bUity. 

Case  No.  1700  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghlyy  dated 
the  \%th  May  1870,  modifying  a  decision 
of  the  Moonsiff  of  Pundooah,  dated  the 
17th  February  1870. 

Fitnrahur  Chuckerbutty  (Defendant)  Appel- 
lanty 

versus 

Bhjrubnnth   Faleet   and   others    (Plaintiffs) 
Respondents, 

Baboo s  Hem  Chunder  Banerjee  niid  Romesh 
Chunder  Mitter  for  Appellant. 

Baboos   Khettronath  Bose  and   Kedarnath 
C hatter jee  for  Respondents. 

A  suit  to  recover  money  alleged  to  have  been  paid  in 
excess  of  plaintiff's  share  of  rent  on  account  of  his 
co-tenant  was  held  to  be  a  suit  for  contribution,  and  as 
such  not  cognizable  by  the  Small  Cause  Court. 

Such  excess  payment  having  once  been  pleaded  as  a 
set-off  in  a  suit  for  rent,  and  urged  under  the  authority 
of  a  letter  <  f  assignment  which  the  defendant  (present 
plaintiff)  failed  to  prove,  it  was  held  that  on  that 
ground  his  suit  to  recover  the  payment  in  question 
should  have  been  dismissed. 

In  a  suit  for  contribution,  where  a  joint  decree  cannot 
be  passed,  the  speciOc  liability  of  each  co-sharer  most 
be  not  only  alleged  but  clearly  establbhed. 

Kemp,  J, — This  was  a  suit  to  recover 
certain  monies  alleged  to  have  been  paid  to 
the  zemindar  by  the  plain tiflf  in  excess  of 
the  shnre  of  plaintiff,  and  on  account  of  de- 
fendnnt  No.  2,  Pitambur,  who  is  the  special 
appellant  to  this  Court. 

The  alleged  payments  were  made  on  ac- 
count of  the  rents  for  the  years  from  1273 
to  1275.  The  putnee  lot  "  Chacheetarra '* 
is  owned  by  the  following  sharers  : — 

Annas 

Plaintiff  2 

Defendant   No.    2,   special   ap- 
pellant, ...         ...         ...     4 

Defendant   No.  6         4 

Defendants  3,.  4  ayd    5        ...     6 


16 


The  plaintiff  bnsed  his  demand  for  con- 
tribution as  against  the  defendant  No.  2 
upon  a  barrat  or  assic^nment  by  which,  lie 
alleges,  he  was  authorized  by  the  defendant 
No.  2  to  pay  the  sum  claimed.  It  is  fur- 
ther alleged  that  in  a  suit  for  the  rent  of  (he 
dur-putnee  held  by  the  plaintiff,  which  wjis 
brought  by  the  defendant  No.  2  as  ngnin»t 
the  plaintiff,  the  latter  demanded  to  set-oif 
the  alle«red  payments  mnde  by  him  on  ac- 
count of  the  defendant  No.  2's  share  in 
the  putnee  as  afrninst  the  rent  olnimed  ;  but 
the  revenue  authorities  holding  thai  the 
plaintiff  had  not  established  the  se'-off  dis- 
allo^^d  the  claim. 

The  first  Court  found  that  the  barrat  nr 
assignment  was  proved,  and  gave  the  plaint- 
iff a  decree  in  full. 

The  Subordinate  Judge  of  Hooghly,  in  a 
decision  which  is  not  very  intelligible,  first 
remarks  that  the  suit  '*  was  of  the  Small 
'*  Cause  Court  class  ;  bat  as  it  was  for  a  sum 
•*  above  500  rupees,  it  was  capable  of 
*•  going  on  to  special  appeal  ;" — we  quote  the 
very  words  of  the  Subordinate  Judge. 

The  main  pleas  taken  by  the  defendimt 
No.  2  before  the  Subordinate  Judge  were  :— 
1*^ — That  the  Civil  Court  had  no  jurisdic- 
tion to  try  a  claim  for  rent  ;  and  that  as  the 
plaintiff's  plea  of  payment  had  been  rejected 
in  the  Revenue  Court,  the  suit  could  not 
proceed.  2nd. — The  defendant  denied  the 
assignment  empowering  the  [ilainiiff  to  pay 
the  rents  for  him  to  the  zemindar.  3r<f. — 
That  the  defendant  had  paid  rent  in  excess 
of  his  share  in  the  putnee. 

The  Subordinate  Judge  says  : — **  The 
case  is  one  for  adjustment  of  accounts, 
and  therefore  the  Civil  Court  has  jurisdic- 
tion." The  Subordinate  Judge,  after  set- 
ting out  the  shares  of  the  various  defendants 
in  the  putnee,  finds  *' that  the  plaintiff  and 
the  defendant  Kalee  Pershad  had  paid  the 
rent  due  on  account  of  their  shares  ;  but  that 
the  defendant  No.  2,  Pitambur,  atid  the 
other  6  annas  share-holders  paid  alter- 
nately ;  that  is  to  say,  Pitambur  defendant 
had  paid  the  '*  shushmai**  kist,  while  the 
6  annas  share-holders  paid  the  '*  doazdum- 
mai"  kist.  The  Subordinate  Jud<re  finds 
**  that  the  10  annas  sharers, — i.  e.,  Pitambur 
*'  who  owns  4  annas  and  the  other  defendants 
'*  who  own  6  annas,  or  together  10  annas, 
** — instead  of  paying  the  rent  for  which  the 
'*  10  annas  share  is  liable,  Lad  paid  the  rent 
''  for  an  8   anuas    13  gundahs  1   cowrie  1 
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"kraut  sliftre,  only,  and  that  the  plaintiff 
"liJidpaid  the  rent  to  the  zemindar  for  the 
**difttrence  between  10  unuas  and  8  annas, 
''13  pondabs  1  cowrie  1  kraat,  or  for 
''1  Buua  6  f^undabs  2  cowries  2  krant  ; 
"tlint  it  was  therefore  but  fair  and  just  in 
'•a  Court  of  equity  and  good  conscience 
•'tliatthe  plaintiff  should  get  back  the  sum 
"ou  account  of  the  1  anna  6  gundabs  2 
*' cowries  2  krauts  paid  on  defendant's  ac- 
"^ouot  to  the  zemindnr,  since  be,  the  plaint- 
"iif,  has  been  made  linble  to  the  defendant 
"Pitambur,  for  the  rents  of  the  dur-putnee 
•'onder  the  decree  of  the  Revenue  Court.** 
We  liftve  again  quoted  the  words  of  the 
Sabordinate  Judge.  The  Subordinate  ob- 
lerves  further  that  *'  he  regrets  be  cannot 
"ciiDcur  with  the  Orst  Court  in  considering 
"iliedeed  of  assignment,  suid  to  have  been 
"given  by  the  defendant  Pitnrabur,  to  be 
**»  legal  clocu men t,  it  not  bearing  a  stamp 
**  ind  not  having  been  satisfactorily  proved ;" 
farther  **  that  this  plea  had  been  already 
•set  up  with  regal d  to  the  rents  of  1271 
**and  had  been  rejected.*' 

Further,  the  Subordinate  Judge  remarks 
*^  iliat  the  wording  of  the  l)arrat  brings 
••doubt  on  it."  The  Subordinate  Judge 
coarludes  his  judgment  by  saying  that  al- 
though ''  he  cannot  concur  with  the  Moon- 
"hit!  io  the  opinion  that  the  barrat  has 
"beeo  proved,  still  he  feels  fully  con- 
*' vioced  and  satisfied  in  mind  that  plaint- 
"  iffpaid  the  dur-putnee  rents  to  the  zemindar 
*'for  the  benefit  of  the  defendant  No.  2, 
'*  Pitfiml'ur,  and  that  the  other  defendants 
'  u  e.,  the  6  aunas  sharers,  had  been  correct- 
*'  1?  iTought  under  the  head  of  defendants 
^  owing  to  the  undei'standing,  as  seen  from 
"  ilie  defendant's  dakbillas,  that  Pitambur 
''  should  pay  the  'shushmai'  kistand  the  other 
"*  defeudnnts  the  '  doazdummai'  kist,  and  both 
"are  in  laches  with  regard  to  1  anna  6  gun- 
"iUha  1  cowrie  1  krant ;"  he,  the  Subordi- 
Qiie  Judge,  therefore,  saw  no  reason  to 
iaierfere  with  the  Moonsiff^s  decision  against 
Piiambur,  defendant  No.  2;  the  other  defeud- 
aoLs  to  pay  their  own  costs. 

Several  grounds  have  been  taken  in  spe- 
cial appeal,  but  before  deciding  them  we  may 
observe  that  the  Subordinate  Judge  is  wrong 
io  sajiog  that  this  is  a  suit  of  the  *'  Small 
*'  Cause  Court  class."  It  is  clearly  a  suit 
for  eon tii button,  and  it  has  been  held  by  the 
lata  Chief  Justice,  Sir  Barnes  Peacock, 
that  fuch  a  suit  is  not  cognizable  by  the 
Suiali  Cause  Court. 


The  1st  ground  is  that  as  the  suit  of  the 
plaiutiff  is  ba^ed  upon  a  letter  of  assignment, 
which  the  Lower  Appellate  Court  held  to  be 
not  proved,  the  suit  ought  to  have  been  dis- 
missed. 

The  2nd  ground  is  that  the  payments,  if 
admitted,  were  voluntary  or  (fiicious  pay- 
ments ;  that  the  plaintiff  has  failed  to  sliow 
that  there  was  any  pressure  upon  him  or  any 
risk  to  his  share  which  would  justify  such 
payments. 

The  3rd  ground  is  that  as  the  question  of 
whether  the  plaintiff  had  made  these  pay- 
ments on  account  of  the  share  of  the  defend- 
ant, special  appellant,  was  determined  by 
the  Collector  in  the  rent-suit  adversely  to 
the  plaintiff*,  such  question  cannot  be  re- 
opened. 

The  4tb  ground  is  that  there  is  no  proof 
or  evidence  that  the  plaintiff  made  any  pay- 
inent  on  account  of  the  defendant's  share. 

The  5tb  ground  is  that  the  defendant  has 
proved  that  he  paid  more  than  he  is  liable 
to  pay  on   account  of  his  4  annas  share. 

We  think  that  the  Ist,  2nd,  and  5th 
orouuds  are  good  grounds,  and  that  the 
decision  of  the  Subordinate  Judge  must  be 
reversed. 

It  is  clear  that  the  plaintiff  based  his  suit 
on  the  letter  of  assignment  em  powering  him, 
as  he  alleges,  to  pay  to  the  zemindar  a  por- 
tion of  the  rent  due  by  the  appellant.  The 
Lower  Appellate  Court  holds  that  this  deed 
has  not  been  proved.  We  m.iy  also  observe 
that  this  plea  of  payment  on  account 
of  the  rents,  or  a  portion  of  the  rents,  of 
defendant's  sliare  by  the  plaiutiff  was  re- 
jected by  the  Revenue  Court  in  the  suit 
tor  rent  brought  by  the  defendant  No.  2 
agaioBt  the  plaintiff,  in  which  suit  the  plaintiff 
pleaded  u  tet-off  under  this  very  deed  and 
failed  to  prove  it.  We  think  that  the  plaint- 
iff's suit  ought  to  have  been  dismissed  on  this 
ground,  but  we  proceed  to  dispone  of  the 
other  poiuts. 

On  the  second  ground,  we  are  of  opinion 
that  these  payments,  even  admitting  ihey 
were  made,  were  voluntary  officious  [)ay- 
mnuts.  There  is  no  evidence,  nor  has  the  spe- 
cial respondent's  pleader  been  able  to  show 
us.  that  there  was  any  pressure  upon  the 
plaintiff  to  pay  on  account  of  any  share  but 
lii.H  own. 

There  was  no  decree,  no  sale  impending, 
noihiog  which  would  justify   his   paying    on 
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the  Bcor^,  that  unless  he  did  so  his  own 
share  might  be  jeopardised. — Volume  XII, 
Weekly  Reporter,  page  468. 

Oq  the  third  ground,  though  we  do  not 
think  the  plaintiff  in  this  suit  is  concluded 
by  the  decision  of  the  revenue  authorities, 
there  can  be  no  doubt  that  the  adverse  find- 
ing of  the  Revenue  Court  is  a  strong  piece 
of  evidence  against  the  truth  of  the  plaint- 
ifiTs  claim. 

We  take  the  fourth  and  fifth  grounds  to- 
gether. It  is  clear  from  the  dakhillas  which 
Baboo  Hem  Chunder  Banerjee  in  the  course 
of  the  argument  submitted  to  our  considera- 
tion and  which  are  not  disputed,  that  the 
defendant  has  paid  more  than  the  rent  due 
on  account  of  his  4  annas  share.  Tlii' 
plaintiff  has  failed  to  prove  the  barrat,  or 
assignment,  authorizing  him,  as  he  alleges, 
to  mnke  payments  to  the  z*Mnindar  on  ac- 
count of  defondfini's  share  in  the  putnee  and 
in  excess  of  plaintifi^s  own  share  ;  and  it  is 
further  established  that  the  defendant  has 
paid,  if  any  thing,  more  than  what  he  was 
liable  for  as  a  4  anna  sharer  of  the  put- 
nee. It  is  worthy  of  remark  that  the  de- 
fendants 3,  4,  and  5,  the  6  anna  sharers, 
admit  in  their  written  statement  that  de- 
fendant No.  2  has  paid  all  that  he  is  liable 
to  pay  as  a  4  anna  sharer  :  they  further 
state  that  plaintiff  may  possibly  have  made 
payments  on  account  of  their  6  anna  share, 
but  that  they  are  entitled  to  set-off  pay- 
ments made  by  them  on  account  of  the 
plaintiff.  However,  the  defendants  3,  4  and 
5  have  not  been  held  liable  to  the  plaintiff, 
and  they  are  not  before  the  Court.  lu  a 
suit  of  this  description  in  which  a  joint 
decree  cannot  be  passed,  the  specific  liability 
of  each  co-sharer  must  not  only  be  alleged 
but  must  be  clearly  established. 

We  reverse  the  decision  of  the  Subordi- 
nate Judge,  and  dismiss  the  plaintiff's  suit 
with  costs  in  both  Courts  bearing  interis  . 


The  19th  January  1871. 

Present : 

The   Hon'ble  Louis    S.  Jackson    and  W. 
Ainslie,  Judges, 

Procedure— Bvidence— Appellate 
Court. 

Case  No.  1470  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  31  St  March  1870,  affirming  a  decision 
of  the  Subordinate  Judge  of  thai  Dis- 
trict, dated  the  2nd  March  1867. 

Lalla  Juggessur  Sahoy  (Plaintiff)  Appellant, 

versus 

Gopal  Lall  (one  of  the  Defendants)  Respond- 
ent. 

Mr,  fV,  A.  Montriou  for  Appellant. 

The  Advocate  General  for  Respondent. 

In  a  suit  to  recover  possession  of  a  share  of  an  estat* 
on  the  ground  of  purchase  at  a  sale  in  execution,  which 
share  was  alleged  to  have  been  knocked  down  hy  tht 
Collector  to  another  party  in  an  execution -sale  under 
Act  XI  of  1859,  where  it  was  found  that  the  phiintiiri 
purchase  had  not  boen  bond  fide,  the  right,  title,  and  inter- 
est of  the  decree-holder  having  been  previously  pur- 
chused  benamee  by  the  judgment-debtor  himself: 

Hkld,  that  the  real  purcliaser  was  the  judgment-debt- 
or, and  that  the  holder  of  the  rent-decree  could  properlr 
sell  either  the  edUte  or  the  said  right,  title,  and  interest 

It  is  the  duty  of  the  Judge  of  an  appellate  Court  to 
allow  the  parlies  or  their  pleaders  to  submit  the  evi- 
dence to  hintt  at  the  hearing  io  open  Court,  and  to  make 
upon  the  evidence  so  submitted  everv  comment,  and 
found  upon  it  every  argument  thev  may  tliink  neces- 
sary. • 

Where  the  decision  of  a  case  involves  issues  of  f*ct, 
and  the  first  C»»urt  hjuB  gone  fully  into  the  evidence  and 
recorded  its  finding  and  decision,  if  the  appellate  Court 
agrees  with  the  conclusions  of  the  Court  below,  the  ao- 
pellato  Court  is  not  obliged  by  law  tojstatein  deuil  the 
reasons  previously  recited  in  which  it  .concurs. 

Jackson^  J. — The  plaintiff  in  this  case 
sued  to  recover  possession  of  a  share  in  a 
certain  estate,  alleging  that  he  had  purchased 
that  share  at  a  sale  iu  execution  of  a  decree 
obtained  by  one  Oodit  Narain  against  the 
owner  Sooambur  Singh;  that  he  had  entered 
into  possession  under  his  purchase,  but  that 
under  a  sale  held  by  the  Collector  in  execu- 
tion of  a  decree  under  Act  X  of  1859  (^sacb 
sale  being  held  under  the  provisions  of  Act 
XI  of  the  same  year),  the  same  estate  bad 
been  k^iocked  down  to  another  party,  and 
thereupon  the  Collector  on  the  application 
of  that  party,  one  Gopnl  Lall,  had  violently 
and  illegally  dispossessed  the  plaiutiflT,  and 
he  thereupon  brought  his  suit. 
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The  trial  of  this  suit  appears  to  me  to 
kiFe  been  Donecessarilj  complicated,  and  I 
regret  to  saj  that  the  parties  have  been  put 
to  great  ioooDYeuience  and  "expense,  by  the 
oUtioACj  and  disobedience  of  orders  exhi- 
bited bj  the  Additional  Judge  to  whom  the 
etie  has  been  twice  remanded  on  special 
ippeal  by  orders  of  this  Court.  On  the 
thu^  trial,  however,  the  Judge  has  gone 
into  the  merits  of  the  case,  and  has  affirmed 
tbe  decision  of  the  Subordinate  Judge  dis- 
uisiDg  the  suit  of  the  plaintiff. 

Patting  aside  various  questions  which 
hA?e  been  raised  in  the  trial  of  this  suit,  as  I 
tkiok  annecessarilj,  the  ground  on  which  the 
loit  bas  been  dismissed  appears  to  be  shortly 
tkii,— -that  in  consequence  of  the  nature  of 
the  traosactian  in  execution  of  the  decree 
ifl  which  Oodit  Naraiu  was  originally  plain t- 
if  and  Sooambur  Singh  defendant,  the  sale 
a  ezecotion  and  the  consequent  purchase 
If  this  plaintiff  appear  to  have  been  merely 
Arable,  unreal  transactions,  and  that  the 
pUotiff  never  acquired  any  title  whatever 
to  1^  estate. 

This  decision  has  been  impugned  on,  it 
aay  be  said,  three  grounds.  One,  that  the  ratio 
diiidendi  on  which  the  Judge  has  proceed- 
ed does  not  sufficiently  dispose  of  the  case 
aod  the  plaintiff  is  really  entitled  to  recover  ; 
•eoood,  that  there  has  been  no  proper  deci- 
iiot  by  the  Judge  on  the  merits,  as  he  has 
simply  adopted  the  opinion  of  the  Court 
below  without  stating  his  own  ;  and  thirdly, 
that  tbe  Judge  has  committed  an  irregularity 
ia  the  trial  of  the  appeal  by  refusing  to  hear 
(he  evidence  and  the  comments  of  the 
pleaders  upon  that  evidence  in  the  usual 
sod  proper  way. 

It  will  be  most  convenient  to  dispose  of 
the  latter  ground  first.  This  ground  of  ap- 
peal  is  based  upon  an  affidavit  on  the  part  of 
the  agent,  or  so-called  agent  of  the  appellant, 
who  deposes  that  he  was  present  in  Court  on 
the  day  on  which  this  appeal  was  called  on 
for  hearing,  and  that  in  his  presence  the 
Jodge  refused  to  allow  the  evidence  to  be 
read,  and  the  vakeels  of  both  parties  tu 
coament  upon  it  after  the  general  argu- 
nasi  of  tiie  case  was  heard.  Against  this 
ihers  is  the  counter-affidavit  on  the  part  of 
a  person  who  is  said  to  be  the  son  of  the 
retpoadenly  and  he  positively  swears  that 
10  hat  from  refusing  to  hear  the  evidence 
rosd,  as  alleged,  the  Judge  did  hear  the 
•vidoaee  discussed  and  commented  upon 
ia  tbe  asual  way. 


Now,  without  going  into  the  question  of 
the  credibility  of  these  two  statements, 
respectively,  it  seems  sufficient  to  say  that 
an  affidavit  npon  which  we  should  come  to 
the  conclusion  that  the  Judge  had  so  far 
neglected  or  misconceived  his  duty  in  the 
way  stated  ought  to  be  perfectly  clear  and 
exhaustive  should  leave  no  doubt  upon  the 
subject,  and  should  exclude  the  possibility 
of  the  Judge  having  done  that  which  it  was 
his  duty  to  do  ;  but  the  affidavit  of  the  agent 
is  not  so.  It  only  states  that  on  a  particu- 
lar day  the  Juds^e  stopped  the  reading  of 
the  evidence.  But  that  is  not  the  duy  on 
which  the  Judge  gave  his  judgment;  and, 
consequently,  it  is  quite  possible  that  the 
statements  made  in  it  may  be  all  true,  and 
yet  that  the  Judge  did  afterwards  hear  the 
evidence  and  pronounce  hid  judgment  upon 
it.  I  should  be  extremely  sorry  to  believe 
that  the  Judge  of  an  appellate  Court  should 
take  the  course  which  he  is  alleged  in  the 
statement  to  be  in  the  habit  of  taking  in 
hearing:  appeal  cases,  namely,  to  refuse  to 
allow  evidence  to  be  read  before  him  in  open 
Court  and  made  the  subject  of  comment  by 
the  parties  or  their  pleaders,  but  instead  of 
that  merely  to  read  the  evidence  in  private. 
No  doubt  there  are  cases,  especially  com- 
plicated cases,  in  which  it  is  desirable  that 
the  Judge  should  have  an  opportunity  of 
considering  the  evidence  at  leisure  before 
giving  judgment ;  bat  there  can  be  no  doubt 
whatever  that  it  is  the  duty  of  the  appellate 
Court  to  allow  the  parties  or  their  pleaders 
to  submit  the  evidence  to  him  at  the  hearing 
in  open  Court,  and  to  make  upon  the  evi- 
dence so  submitted  every  comment  and 
found  upon  it  every  argument  they  might 
think  necessary.  This  ground,  in  my 
opinion,  is  not  made  out. 

Then  as  to  the  other  ground,  that  the 
Judge  has  simply  adopted  the  observation 
of  the  first  Court,  that  is  equally  unfounded. 
Where  the  decision  of  the  case  involves  the 
determination  of  issues  of  fact,  and  the 
determination  of  those  issues  is  based  upon 
evidence,  if  the  Court  of  first  instance  has 
gone  fully  into  that  evidence  and  has  record- 
ed its  finding  and  decision  upon  it,  I  think 
that  when  the  appellate  Court  agrees  with 
the  conclusions  of  the  Court  below  upon 
those  facts,  for  the  reasons  stated  by  that 
Court,  it  is  not  the  intention  of  the  law 
that  the  Judge  of  the  appellate  Court  should 
be  obliged  to  state  in  detail  the  very  same 
reasons  which  ami  previouslj  been  recited 
and  in  which  he  concurs.    I  do  not  mean 
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to  say  that  there  is  any  general  rule,  nor 
^ol  menu  to  say  that  in  this  case  it  would 
not  have  beea  well,  under  the  particular 
circumstances  (narael)*,  of  two  previous 
remands),  if  the  Judge  had  stated  carefully 
and  clearly  the  reasons  upon  which  his 
decision  was  based  ;  hut  I  do  mean  to  say 
that  the  decision  which  he  has  now  recorded 
is  one  legally  sufficient  and  one  ou  which 
so  ground  of  special  appeal  caa  lie. 

We  now  come  to  the  consideration  of  the 
reasons  ou  which  the  Judge  has  thrown  the 
plaintiff  out  of  Court,  The  Judge  in  effect 
I  understand  to  have  found,  as  the  Subor- 
dinate Judge  in  effect  also  finds,  that  the 
alleged  purchase  by  the  plaintiff  in  execution 
of  a  decree  against  Sooambur  Singh  was 
not  in  fact  a  purchase  by  th^  plaintiff  at  all  ;, 
t)iat  the  e^cecution  against  Spo^mbur  Singh 
was  not  a  bona  fids  genuine  execution,  but 
t.hat  previously  the  right,  title,  and  interest 
of  the  decree-bolder  in  that  decree  had  been 
purchased  benamee  on  behalf  and  for  the 
benefit  of  Soonmbur  Singh  himself  ;  and  that 
tlie  sale  which  took  place  in  pursuance  there- 
of was  a  sham  sale,  the  person  furnishing 
the  funds  and  acting  throughout  being  Sooam- 
bur  Singh  himself.  Probably  it  would  be 
held  in  such  a  case  that,  by  the  purchase  on 
l^ehalf  of  Sooambur  Singh  and  with  his 
paoney,  the  decree  had  in  fact  been  extin- 
guished ;  but  it  is  sufficient  to  say  that  by 
tiie  findings  the  plaintiff  did  not  acquire  any 
thing,  did  not  buy  the  title  to  this  property. 
The  person  who  really  purchased  was  Sooam- 
bur Singh  himself  ;  and  consequently  the 
person  who  obtained  the  decree  in  the  rent- 
suit  could  properly  sell  either  the  estate, 
or  the  righ^  title,  and  interest  of  Sooambur 
Singh  in  that  estate.  That  being  so,  I  think 
the  Courts  below  were  quite  right  in  dis- 
missing^ his  suit. 

And  I  should  say  that  the  finding  has  not 
been  impugned  on  the  ground  that  there 
was  no  evi<ience  to  support  it.  There  was 
evidence,  and  the  Court  below  found  upon 
that  evidence  in  favor  of  the  defendant.  I 
do  not  think  we  are  in  a  position  to  say  that 
it  was  not  justified  in  coming  to  that  conclu- 
sion u(>on  that  evidence.  What  our  own 
conclusion  would  have  been  if  we  heard  the 
case  as  a  regular  appeal  is  another  question. 
I  think  the  special  appeal  must  be  dismissed 
with  costs. 

It  was  remarked,  and  with  some  plausibi- 
lity, by  the  learned  Counsel  who  appeared 
%  t^^  appellant,  that  tl)^  plaintiff  had  l^ejep. 


by  the  wrongful  act  of  the  Collector,  unfair- 
ly placed  in  the  disadvantageous  position  of 
plaintiff,  whereas,  bat  for  that  violent  and 
improper  proceeding,  his  client  would  have 
been  in  the  position  of  a  defendant.  On  that 
it  seems  to  me  sufficient  to  say,  that  if  the 
case  was  so  the  plaintiff  had  only  to  ayail 
himself  of  the  remedy  provided  by,  Sectioa 
15  Act  XIV  of  1859,  and  to  bring  his  snit 
as  a  simple  possessory  suit.  But  he  thooght 
fi.t  to  come  into  Court  with  a  civil  suit  ia 
the  usual  way,  and  therefore  undertook  to 
prove  the  title  which  he  advanced,  and  most 
take  the  consequences. 

Ainslie,  J. — I  concur. 


The  9th  December  1870. 

Present : 

The  Hon'ble  E.  Jackson  and  Onoocool  Chun- 
der  Mookerjee,  Judges. 

Notice  of  enhance  me  at— &  jots— 9ild* 
diemen. 

Case  No.  1412  of  18l70  under  Act  Xof  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  the  24-Pergunnahs,  dated 
the  14M  April  1870,  affirming  a  decision 
of  the  Deputy  Collector  of  Busseerhaui^ 
dated  the  iSth  October  1869. 

Ealee  Prosunno  Ghose  and   another  (Deeo- 
dauts)  Appellant^ 

veif}sus 

Hurish  Chunder  Dutt  and  others  (Plaintiffs) 
Respondents, 

Baboo  Oopendro  Chunder  Rose  for   Appel- 
lants. 

Baboos  Kalee  Prosunno  Duti  and  Kkettur 
Mohan  Mookerjee  for  Respondents* 

Where  a  party  who  was  not  personally  a  cultivator  of 
the  land  but  held  a  large  jumma  with  a  number  of  ryota 
below  him,  was  treated  in  a  notice  of  enhancemmt  und«r 
Clause  1  Section  17  Act  X  of  lti59  as  an  ordinary  ryot 
haWng  a  ri^ht  of  occupancy,  it  was  held  thai  the  notice 
was  not  on  that  account  illegal  or  informal. 

Jackson^  •/. — T^I9  is  f^  suit  foj:  enbauce* 
meut  of  rent  and  for  arrears  of  rent,  at  an 
enhanced  rate.  Both  thelow^r  Courts  haye 
decree  the  enhanced  rate,  and  a  special  ap* 
Ileal  has  beeUs  preferred  from  the  deciaioix. 
of  the  Lower  Appellate  Court^ 
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A  great  mnn J  points  are  taken  in  special 
tppeal  In  the  first  place  it  is  said  that  tlie 
ttdticeisbftd  in  law,  because  it  does  not  dis- 
titfctty  describe  the  statils  of  the  ryot  ;  and 
tk)  because  every  word  of  the  first  clause  of 
SedioDl?  Act  X  of  1859  is  not  included 
ia  It.  On  this  point  we  find  the  facts  of  the 
etieiretbtese: — The  defendant  admittedly  is 
k  tetmot  holding  without  any  written  engage- 
tteitt.  The  notice  wad  served  upon  him 
frenfin^  him  as  an  ordinary  ryot  having  a 
rigbtof  occupancy,  and  called  upon  him  to 
pay  the  rtent  mt  a  rate  paid  by  the  neighbour- 
itigJ^oCB,  under  Clause  1  Section  17  of  Act 
X  of  1859.  On  the  trial  it  appeared  that  he 
ma  not  exmctly  of  the  class  of  ordinary  ryots 
htTing  rights  of  occupancy,  but  that  he  held 
a  Tery  large  jumma  with  a  number  of  ryots 
below  him,  and  that  he  was  not  a  personal 
cohivator  of  the  land.  The  Court,  therefore, 
treated  him  as  a  gauteedar^  and  required  him 
to  pay  tlie  enme  rate  of  rent  which  the 
nuUedars  in  tlie  village  pay,  namely,  rupees 
Mannas  per  beegah.  It  is  now  attempted 
tibe  made  out  upoa  this  that  the  defendant 
ill  gauteedar.  But  because  he  has  been 
illowed  to  pay  gauieedaree  rate,  it  does  not 
W  ftuy  meaus  follow  that  he  comes  under 
'Redenomination  o( gauteedar.  There  seems 
to  be  nothing  informal  or  illegal  in  the  notice 
which  has  been  served  upon  him. 

Then  it  is  said  that  there  is  no  evidence 
to  show  that  the  ^au^«e(/ar«  of  the  village 
pay  rupees  1-4  per  beegah.  We  have  had 
ill  the  evidence  read  out  to  us,  and  we  find 
that  there  is  certainly  evidence  to  show  that 
that  is  the  rate  generally  paid  by  the  gantee- 
dats.  Tiie  plaintiff  certainly  claimed  very 
moch  larger  rate,  but  the  Courts  have  acted 
fory  properly  under  the  circumstances,  look- 
iog  to  the  manner  of  the  holding  of  the  de- 
fendant, to  make  him  pay  the  gauieedaree 
jumma. 

It  ia  also  said  on  special  appeal  that  the 
witnesses  do  not  mention  the  number  of  bee- 
gahs  of  each  description  of  plots  of  land  in 
the  possession  of  the  defendant.  It  is  true 
tfaht  the  witnesses  do  not  do  so.  Btkt  I  think 
that  it  is  impossible  to  obtain  any  person  to 
depose  that  there  are  so  many  beegaha  of 
aaeh  class  of  land  in  the  possession  of  his 
netghboor.  It  is  a  matter  winch  may  possi- 
b^  be  known  to  the  defendant  himself,  and 
it  is  for  him  to  show  the  number  of  beegahs 
n  each  plot.  But  it  does  not  follow  that 
there  is  bo  ^vi<te]nce  upoh  this  point.  In 
the  first  place,  there  is  the  allegation  of  the 
ittaMff  v^hibh  is  not  denied  by  the  defen- 
dttt  i  tod  VH  (he  ieeond  ^ lace,  this  allegation 


has  been  enquired  into  by  an    Ameen  who 
went  to  the  spot  and  measured  the  land. 

Another  objection  taken  on  special  appeal 
is  that  the  Court  below  ought  to  have  decid- 
ed the  point, whether  the  petitioner,defendant, 
was  holding  the  excess  area  as  a  tenant  or 
as  a  trespasser.  Heading  this  sentence  as 
put  down  in  the  grounds  of  special  n^>if)^al,  it 
seems  to  me  quite  unintelligible.  But  it  is 
said  here  that  it  was  intended  thereby  to 
allege  that  the  defendant  had  ^laiiAed  certain 
lands  as  belonging  to  other  jummas  and  to  his 
lakheraj  land,  and  that  that  question  had  not 
been  febquired  into.  We  find,  however,  that 
it  has  been  thoroughly  looked  into,  and  that 
that  land  has  been  released  and  no  rent  has 
been  fixed  for  It. 

An  objection  was  also  taken  in  the  matter 
that  no  decision  has  been  passed  with  regard 
to  the  uniform  payment  of  rent.  But  it  ap- 
pears that  in  a  forraek*  appeal  before  the  Judg^, 
a  decision  was  passed  upoii  the  ^oint  of 
uniform  payment  of  rent,  and  the  present 
Judge  therefore  very  properly  considered 
it  unnecessary  to  enquire  into  the  point  any 
further.  There  seems  to  be,  therefore,  no 
ground  for  interfering  with  tlie  judgment  of 
the  Lower  Appellate  Court,  either  in  the 
matter  of  rate  or  in  thehiatter  of  notice. 

But  there  still  remains  one  question,  viz,^ 
as  to  the  exact  quantity  of  land  in  the  |:)08se8- 
sion  of  the  defendant.  An  issue  was  raised 
on  this  question  through  the  whole  of  this 
litigation,  the  plaintiff  claiming  that  the  land 
should  be  measured  with  a  rod  of  80  cubits, 
the  defendant  alleging  that  it  ought  to  be 
measured  with  a  rod  of  90  cubits.  The  Judge 
says  that  it  is  not  necessary  to  enquire  into 
this  point,  because  as  he  suys  no  rent  is  claim 
ed  for  any  excess  area.  It  seems  to  us,  how- 
ever, that  it  is  impossible  to  decide  this  case 
without  determining  this  point,  because  it  is 
impossible  to  determine  the  number  of  bee- 
gahs in  the  defendant's  possession  without 
first  determining  it.  There  is  evidence  on 
both  sides,  not  only  oral  but  also  documentary, 
as  to  the  size  of  the  rod  prevalent  in  this  part 
of  the  country.  All  that  evidence  must  be 
considered  in  coming  to  the  conclusion  as  to 
what  size  of  beegah  must  pay  rent  at  the 
rate  of  rupees  1-4  annas.  This  point  ought 
to  have  been  tried  by  the  lower  Court,  but 
as  the  plaintifi'is  willing  to  take  the  enhanced 
rate  decreed  at  the  larger  beegah,  it  is  not 
necessary  to  remand  the  case.  A  decree  will 
be  drawn  up  in  this  office  calculating  the 
number  of  beegahs  in  the  possession  of  the 
defendant  by  a  rod  of    90   cubits  \  and  als^ 
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deductiug  the  puteet  lauds    for    which    the 
plaiutiff  seems  to  have  claimed  no  rent. 

The  decree  of  the  lower    Courts  will   be 
modified  to  that  extent. 

Parties    will  bear    their  own  costs  io  this 
suit. 

Mookerjee^  J, — I  concur. 


The  19th  December  1870. 

Present : 

Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 
Judges, 

Death  of  appellant— Bepresentatlon 
— Xaetters  of  admlnlatration. 

Case  No.  54  of  1870. 

Uegular  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  28M 
December  1869. 

Munnoo   Lall  (one  of  the  Defendants)  Ap- 
pellantf 

versus 

Saheb  Perhlad  Sein  (Plaintiff)   and  others 
(Defendants)  Respondents. 

Baboo  Kalee  Prosunno   Dutt  for   Appel- 
lant. 

Baboo    Mohesk    Chunder     Chowdhry    for 
Respondents. 

An  appeal  having  come  on  for  hearing,  the  death  of 
the  appellant  waa  intimated  to  the  Court  and  the  ewe 
allowed  to  stand  over.  It  was  again  set  down  for  hear- 
ing nearly  six  months  after,  and  an  order  made  that  it 
should  be  brought  up  a  fortnight  later.  On  its  being 
called  up  again,  a  petition  was  presented  on  the  part  of 
the  Adminbtrator  General  for  a  month*s  postponement 
on  the  ground  that,  although  letters  of  administration 
had  been  granted,  the  requisite  funds  had  not  been 
raised: 

Held  that  the  appeal  having  been  filed  and  the 
vakeel  instructed  and  paid,  the  Admmistrator  General 
would  have  been  allowed  to  appear,  although  regular 
letters  had  not  been  taken  out ;  but  as  the  application 
had  not  been  made  within  reasonable  time  the  appeal 
was  dismissed. 

Jackson,  J.-^Tbe  decision  of  the  Zillah 
Judge  in  this  case  was  passed  on  the  28th 
December  1869.  The  appeal  was  preferred 
on  the  4th  April  of  the  present  year.  The 
case,  it  seems,  came  on  for  hearing  on  the 
18th  July  last,  when  it  stood  over  for  this, 
amongst  other  reasons,  that  the  death  of  the 
appellant  was  then  intimated  to  the  Court. 
The  case  was  again  set  down  for  hearing 
OD  the  0tb  9(  (bis  nOQ(b|  wi  an  order  wa9 


made — "  Let  this  case  be  brought  up  oo  the 
''  19ih  instant,  and  by  ihut  time  if  no  odo  ap- 
'^  pears  to  represent  the  appellant  the  ap- 
"  peal  will  be  dismissed."  Now,  the  case 
being  called  up  again  to-day,  a  petition  is 
presented  on  the  part  of  the  Adminialrator 
General,  who  applies  that  the  case  may  staod 
over  again  for  one  month  on  the  grooad 
that,  although  the  Court  has  granted  letters 
of  administration  upon  the  application  of 
the  parties  made  so  long  ago  as  the  moath 
of  August  last,  the  requisite  funds  have  not 
been  raised,  and  the  Administrator  General 
does  not  find  himself  in  a  position  to  act. 
Tl)€  regular  letleraof  administration  have  not 
I  been  taken  out,  but  an  order  has  beengranted. 

Now,  in  this  case,  the  appeal  has  been 
actually  filed^  and  the  vakeel,  I  understand, 
has  received  his  instruction  and  also  his  fee  ; 
and  we  should  have  had  no  hesitation  In 
permitting  the  Administrator  General  to  ap- 
pear in  this  case,  although  regular  letters  of 
administration  have  not  been  taken  out ;  but 
as  it  appears  to  me  that  the  application  hu 
not  been  made  within  reasonable  time,  bj 
any  person  claiming  to  be  the  legal  repre- 
sentative of  the  deceased  appellant,  I  think 
the  appeal  ought  to  be  dismissed  with  costl 
chargeable  to  the  estate  of  the  deceased. 

Glover,  •/•—I  concur. 


The  20th  December  1870. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glo- 
ver, Judges* 

Act  Z  of  1859->Bzeoatlon   sale— Be- 
venae   Coarts— Jurlsdlcttoii. 

Case  No.  Il9  of  1870, 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gua,  dated  the 
22nd  March  1870. 

Tekaet  Bhao  Narain  Deo  (Defendant)    Ap- 

pellaut, 

versus 

The  Court  of  Wards  on  behalf  of  the  estate  of 
the  late  Maharajah  Ram  Narain  Deo  (De- 
fendant) Respondent. 

3/r.  B,  E.  IwidaU  for  Appellant. 

Baboos    Unnoda    Per  shad    Banettee    and 
Juggadanund  Mookerjee  for  K^pond^nW 
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C1V4  into  qacstioii  the  doctrine  laid  down  by  a  Divi- 
um  Bach  at  paf^e  147  of  the  Special  Namb'er  of  the 
Weekly  Reporter,  viz^  that  when  a  sale  has  taken  place 
bforder  of  the  CuUector  in  execution  of  a  decree  under 
AotX  of  1859,  a  Civil  suit  for  the  purpose  of  question- 
ing the  regularity  and  propriety  of  tiie  proceeding  is 
tftloaaway,  as  well  as  anything  in  the  shape  of  an 
ippcaL 

Wbtfedrcamatances  indicate  not  merely  irregularity, 
bit  irregularity  brought  about  by  the  contrivance  of 
ftedearae-boldeTf  the  Civil  Court  has  jurisdiction  to 
Ml  the  sale  aside  and  is  right  in  doing  so. 

h  making  a  decree  to  set  aside  such  an  execntion- 
M^  tkt  (kKut  b  bound  to  make  provision  for  the 
decne-hokier*8  claim  being  satisfied. 

Jaekson,  J. — In  our  opinion  the  decision  of 
dM  lower  Coart  ought,  upon  the  main  part  of 
il^lobe  affirmed. 

Tbe  property  to  which  the  suit  relates, 
w&teh  is  a  mokururee  granted  to  Maharajah 
Ram  Bahadoor  Narain  Deo  who  is  now  a 
Iimatic,  may  be  broadlj  stated  to  have  been 
pot  to  sale  aad  sold  by  the  Collector  in  exe« 
ett^  of  a  decree  against  these  Maharanees, 
■  Aeeommittees  of  the  person  of  the  lunatic, 
Ibr  arrears  of  rent.  The  defendant,  Teknet 
ftio  Narain  Deo,  was  the  purchaser  of  that 
leeree,  and  he  sued  out  execution  making 
tlie  application  against  the  Maharanees  and 
ibo  against  the  Court  of  Wards  as  manager 
of  the  estate  ;  but  the  property  which  the 
Court  was  moved  to  sell  was  described  as  a 
SM^aroree  tenure  belonging  to  the  Maha- 
noees  as  custodians  of  the  lunatic  Rajah. 

Tbe  property  so  described  was  ordered  to 
be  sold  on  the  14th  September  1868.  Ou 
the  7th  of  the  month,  a  week  before  the 
date  specified,  a  petition  was  put  in  on  part 
of  (be  Court  of  Wards,  objecting,  amongst 
other  things,  that  the  Maharanees  had  no 
ri^ht,  title,  or  interest  in  the  mokururee  in 
qoestion,  and  praying,  therefore,  that  the 
property  might  not  be  sold. 

This  objection,  it  seems,  was  overruled, 
ttiiil  the  property  was  brought  to  sale  on  the 
14th  September  ;  but  on  that  date  it  seems 
that  not  a  single  bidder  for  the  property  ap- 
peared, and  on  a  verbal  representation  from 
tbe  mooktear  of  the  decree*hoIder  that  his 
Bgeat  who  bad  been  in  attendance  up  to  that 
time  had  gone  to  another  place  and  would 
attend  afterwards,  the  Collector  appears  to 
bave  ordered  that  the  sale  should  be  postpon- 
ed on  til  the  21  at  September,  and  of  that 
poitpon«*d  sale  no  notification  was  issued, 
baton  that  day  the  property  was  put  up  for 
Ala  again.  The  decree*holder  and  his  mook* 
^ar,  and  one  other  person  named  Tikum  Lall, 
■ppear  to  have  bid  for  the  property,  and  it 
w«  faioeked  down  for  tbe  aam  of  6, 100 


It  appears  that  the  mokururee  was  origin* 
ally  granted  upon  a  bonus  or  consideration  of 
14,5()0  rupees  ;  and  the  superior  landlord, 
who  was  a  witness  in  this  case,  Sham  Lall 
Mitter,  deposed  that  to  the  best  of  his  know- 
ledge and  belief  the  value  of  the  under-ten- 
ure  in  question  was  70  or  80  or  90  thousand 
rupees. 

Two  questions  have  been  raised  before  us 
on  this  appeal.  The  first  is  whether  the  suit 
was  cognizable  by  the  Civil  Court,  as  the 
defendant  maintuius  it  was  not  ;  and  the  se- 
cond, whether  any  ground  for  setting  aside 
the  sale  has  been  made  out :  and  we  have  been 
referred  to  Sutherland's  Full  Bench  Rulinjrs, 
otherwise  called  the  Special  Nnml)er  of  the 
Weekly  Reporter,  page  147.  and  to  a  Ruling 
of  the  Full  Bench  of  this  Court  in  V  Weekly 
Reporter,  page  20,  Act  X  Rulings. 

The  first  mentioned  of  the  cases  goes  the 
length  of  laying  down  that  when  a  sale  has 
taken  place  by  order  of  the  Collector  in 
execution  of  a  decree  under  Act  X  of 
1859,  by  the  terms  of  Section  150,  a  Civil 
suit  for  the  purpose  of  quesiioning  the 
regularity  and  propriety  of  the  proceed- 
ings in  such  sale  is  expressly  taken  away  ; 
and  the  Judges  also  point  out  that  by 
the  terms  of  Act  X  any  thing  in  the 
shape  of  an  appeal  is  also  taken  away  in 
such  a  case.  So  that  if  by  mistake  or  in- 
advertence a  Collector  should  have  im- 
properly sold  property  of  the  very  highest 
value  in  execution  of  a  decree  of  the  small- 
est amount,  the  person  whose  property  is  so 
sold  is  without  remedy  of  any  kind  what- 
ever, unless  he  should  be  able  to  establish 
that  there  has  been  such  fraud  in  obtaining 
the  decree  or  carrying  out  process  of  exe- 
cution that  the  Civil  Court  would  be  en- 
titled to  set  aside  the  sale  on  that  ground. 

The  Full  Bench  decision,  which  we  have 
referred  to  in  V  Weekly  Reporter,  confirmed 
generally  the  view  taken  in  that  other  case  ; 
but  it  expressly  ruled  that  in  case  of  fraud 
the  Civil  Court  is  competent  to  interfere. 

We  confess  that  if  it  were  necessary  to 
the  decision  of  this  case,  we  should  be  dis- 
posted  to  invite  further  consideration  by  the 
Full  Bench  of  the  doctrine  laid  down  in  the 
case  reported  in  the  Special  Number  of  the 
Weekly  Reporter.  It  appeors  to  us  little 
short  of  monstrous  to  hold  that  in  such  cir- 
cumstances as  we  have  stated,  the  order  of 
the  Collector  bringing  t6  sale  perhaps  a 
most  valuable  immoveable  property  should 
bjs   absolutely  final  be^oud  iU^   reftcb  of 
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revision  or  nppeal,  and  beyond  being  qaes- 
tionpd  in  the  Civil  Courts.  But  wo  do  not 
think  it  necf*8sary  to  raise  that  queistSon,  be- 
cause it  seems  to  us  that  the  ciric  urns  tan  ces 
of  this  case  bring  tlie  matter  fullj  within 
the  ruling  of  the  Full  Bench. 

We  may  assume  that  the  decree  in  this 
case  was  obtained  correctly.  The  parties 
we  have  now  to  do  witli  were  not  thepar- 
ties  in  that  suit  ;  but  tlie  circumstances 
under  which  ihis  property  was  hrougitt  to 
sale  indicate  what  may  be  called  fraud  such 
ns  would  entitle  the  Court  to  set  aside  the 
proceedings.  This  property  was  put  up  for 
sale  under  the  description  of  a  mokururee 
tenure  belonging  to  the  Maharanees.  The 
blot  in  this  description  was  pointed  out  by 
the  Court  of  Wards.  It  was  open  to  the 
parties  tlien,  and  it  was  open  to  the  Collec- 
tor, to  set  this  right  by  amending  the  noti- 
fication aud  giving  this  property  its  correct 
description.  That  they  omitted  to  do,  and 
the  result  of  that  is,  we  think,  pretty  plainly 
evidenced  by  what  took  place  on  the  14th 
September,  on  which  day  no  bidder  attended 
at  the  sale.  It  cannot  be  believed  that  if 
the  property  had  been  fairly  described,  not 
-ti  single  person  would  have  attended  to  pur- 
chase what  appears  to  be  a  most  valuable 
estate.  And  when  we  look  to  the  sequel  of 
what  took  place  on  that  date,  we  find  that  a 
mooktear  of  the  decree-holder  went  to  th« 
Collector  and  obtained  an  order,  which  was 
not  proclaimed  and  notified,  postponing  the 
sale  for  a  week,  and  on  that  day  the  decree- 
holder  himself,  the  mooktear  of  the  decree- 
holder,  and  a  third  person  of  whose  entity, 
solvency,  and  position  we  have  no  information 
whatever  attended  before  the  Colloctor,  and 
the  decree- holder  bought  this  property  for 
what  seems  to  be  most  inadequate  price. 
Under  these  circumstances,  it  seems  quiie 
clear  that  there  had  been  contrivance,  and 
what  we  may  call  fraud,  practised  in  order 
to  have  this  property  sold  below  iis  real 
Value. 

A  question  has  been  raised  as  to  whether 
the  plaintiff  had  given  evidence  as  to  what 
the  value  of  the  property  was.  It  was  ob- 
jected that  the  witness  Sham  Lall  Mitter, 
who  stated  his  belief  as  to  the  value  of  the 
property,  did  not  disclode  what  his  means 
of  knowledge  were,  and  did  not  appear  to 
be  exactly  informed  regarding  the  returns 
t>r  the  profits  of  the  mokururee.  But 
It  seems  to  us  very  unnecessary  to  ask 
1ft  Witness,  who  is  speaking  of  a  portion 
XS  fiil  bwti    pt'O^orty,    bow  he  comes  to 


know  what  the  value  of  his  property  is  or 
about  what  it  is  ;  and  it  is  also  quite  con- 
ceivable he  may  not  know  precisely  whalt 
profit  the  tenant  may  be  making  nor  does 
he  in  his  deposition  in  this  case  pretend  to 
describe  the  exact  value  of  the  pro'petty. 
He  gives  a  wide  margin  and  states  it  to  be 
somewhere  between  70  and  90  thousand 
rupees. 

Finally,  it  Was  Sdggfsted  thut  the  low 
price  at  which  the  property  was  sold  did 
not  appear  to  be  the  result  of  the  irregular- 
ity. We  think  it  was  fairly  the  resoli. 
The  circumstances  which  we  have  already 
stated  appear  to  be  so  clear  on  that  point 
that  it  is  unnecessary  to  refer  to  them  agaia. 
But  it  seems  to  us  that  not  merely  was  there 
irregularity,  but  irregularity  brought  abou4 
by  the  contrivance  of  the  decree- holder. 
Therefore,  we  think  it  clear  that  the  Civil 
Court  had  Jurisdiction,  and  was  ri^ht  in 
ordering  the  sale  to  be  set  aside.  Then 
there  are  other  circumstances  which  we 
ought  not  to  lose  sight  of.  It  is  clear  that 
the  Court  of  Wards  have  been  very  ill 
served,  and  have  acted  in  a  mistaken  man- 
ner  throughout.  There  can  be  no  doubtf 
we  think,  that,  on  the  rights  of  the  cm 
and  in  the  interest  of  the  lunatic,  the  Court 
of  Wards  ought,  on  receiving  intimation 
that  the  decree  was  outstanding  and  that 
the  party  was  proceeding  to  execute,  to 
have  put  in  the  amount  due  under  thd 
debree.  That  would  iiave  put  a  stop  to  all 
these  proceedings,  would  have  saved  ih^ 
parties  much  unnecessary  expense,  aad 
avoided  this  litigation. 

We  think  the  objections  taken  by  the 
Court  of  Wards  under  the  advice  of  the 
person  who  aoted  for  them  were  not  the  real 
objections  which  ought  to  have  been  taken, 
but  were  of  a  technicaL  and  we  may  say 
frivolous,  character.  We  also  think  that 
the  Court  of  Wards  ought  in  bringing  this 
suit  to  have  stated  their  willingness  to  d^ 
equity  towards  the  purchaser,  by  way  o€ 
repaying  the  amount  which  he  had  paid-aa 
purchase-money,  and  also  to  have  saiiafl^d 
the  decree.  Further,  we  think  that  the 
Court  below  in  making  a  decree  in  favor 
of  the  plainiilf  was  bound  to  have  mada 
provision  for  the  decree-holder's  claim  beiag 
satibfied. 

Under  these  circumstances,  although  tti^ 
decree  of  the  Court  below  was  iti  the  ftelitt^ 
right,  it  cannot  be  denied  thai  the  deffindtet 
was  justified  in  bringing  the  present  apfUMlJ 
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For  theaa  reasons,  we  think,  we  must  affirm 
tha  judgment  of  the  Court  below,  but  each 
pirlj  must  bear  their  own  co9ta^ 

The  purchBse-money  must  be  repaid  with 
ntereBtat  12  per  cent,  per  annum,  that  being 
the  rate  of  interest  allowed  in  the  decree  ; 
sod  the  plaintiff  may  satisfy  the  decree  for 
Tent  before  the  estate  is  released  from  at- 
UclMneuL 


The  4th  January  1871. 

Present : 

Ti^  Eon'ble    B.    Jackson    and    Onoocool 
Chunder  Mookerjee,  Judges. 

Seview— Zalmitatlon. 

jf^oresh  Nath  Roy,  Petiiioner, 

versus 

6opal   Eristo    Deb    and  others,    Opposite 
Party. 

Bdoa    Woomesh    Chunder    Banerjee    for 

Petitioner. 

BibooM  Romanath  Boseaud  Grish  Chunder 
Ghose  for  Opposite  Party. 

TIm  tioM  during  which  an  application  for  review  is 
MBifiiig,  is  not  to  be  taken  into  account  within  the  90 
OTiAUOved  for  appeal. 

Jackson^  «/.— Ws  Ihink  the  decision  of 
Ife  Jodge  of  Sylhet  on  the  appeal  of  Poresh 
Katk  Roy,  refasing  to  admit  the  appeal,  is 
MBirary  to  law  and  must  be  set  aside.  The 
'Mnoa  against  which  Poresh  Nath  Roy 
ippMled  is  dated  the  28th  December  1869. 
Vor  a  reriew  of  that  decision  Poresh  Nath 
Bo^  filed*  ao  application  on  the  6(h  January 
W(k  Aa  order  was  passed  rejecting  that 
applieatkm  oo  Uie  4th  April  1870.  Poresh 
fiadi  Boy,  thereupon,  appealed  to  the  Judge 
«ilfaB2l8t  April  1870.  The  ground  upon 
width  Ibe  Judge  has  rejected  the  application 
ii^vat  ekarly  stated  in  his  order.  He  states 
tint. If  tiie  application  had  been  made  on  the 
IMi  !•  miglU  have  admitted  it,  but  as  it  was 
ipfacp  the^Ut  be  rejected  it. 


We  do  not  understand  in  what  way  thfi^ 
petitioner  would  have  been  benefitted  by 
making  an  application  on  the  14th  instead 
of  on  the  2ist.  In  either  case,  if  the  time 
during  which  the  application  for  review  was 
pending  be  deducted,  Poresh  Nath  Roy  was 
within  time.  If,  on  the  other  hand,  that 
time  is  to  be  taken  into  account,  Poresh  Nath 
Roy  is  beyond  time. 

It  has  been  decided  by  a  Full  Bench  of  14 
Judges  (to  be  found  in  II  Weekly  Reporter, 
page  36),  and  which  was  afterwards  follow- 
ed by  another  Full  Bench  of  this  Court*  (to 
be  found  at  page  23  of  the  Revenue,  Civil 
and  Criminal  Reporter  of  the  31st  May 
1867),  that  the  time  during  which  the  appli- 
cation for  a  review  is  pending,  is  not  to  be 
taken  into  account  within  the  90  days  allow- 
ed fur  appeal.  Following  these  deci&iiDns 
Poresh  Nath  Roy  was  within  time  in  pre^ 
seuting  his  appeal  to  the  Judge.  The  Judge 
must,  therefore,  admit  the  appeal  and  pass 
orders  upon  it.  The  order  rejecting  it  is  set 
aside. 


The  10th  January  1871. 

I^eseni : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice^  and  the  Hon'ble  G.  Loch 
and  W.  Ainslie,  Judges, 

aCesne  profits— ValaatiDn  of  olaim— 
Bzeoatlon. 

Case  No.  227  of  1870. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Subordinate  Judge  of  Jessore^ 
dated  the  Ath  June  1870. 

Gooroo  Doss  Roy  and'  another   (Jiulgmen<- 
debtors;  Appellants^ 

versus 

Bungshee  Dhur   Sein   and   others  (Decree- 
holders)  Respondents, 
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Baboos  Ashootoah  Dhur  and  Hem  Chunder 
Jianerjee  for  Appellauts. 

Mr,  J.  W.  B,  Money  and    Baboo   Sreenath 
Doss  for  Respondents. 

Where  a  plaintiff  includes  a  sail  for  mesne  profits  in  a 
loit  for  possession,  he  is  bound  to  value  his  claim  at 
what  he  knows  to  be  its  real  amount,  and  cannot  be 
allowed,  in  the  course  of  a  mere  inquiry  into  the  amount 
of  damages  after  decree,  to  depart  from  the  claim  made 
by  bis  plaint,  and  set  up  what  is  substantially  a  new  and 
dif  tiuct  claim. 


Norman,  C,  J. —  * 

•  ♦        *        ♦         ♦ 


Now,  the  claim  in  the  plaint  rupees  8,000 
for  the  mesne  profits  of  ten  years  and  eight 
months  is  at  the  rate  of  rupees  750  a  year. 
The  Subordinate  Judge  ftliows  to  the  plaint- 
iff for  wassilat  for  10  years  rupees  44,684, 
or,  in  other  words,  wassilat  at  the  rate  of 
rupees  4,450  a  year. 

The  disproportion  is  the  more  striking 
when  we  find  that  the  whole  difference  is  in 
respect  of  the  profits  of  a  part  only  of  the 
land,  viz,,  240  beegahs  out  of  445,  for  which 
an  estimate  has  been  made  and  allowed  by 
tlie  Subordinate  Judge  at  the  rate  of  rupees 
4,000  a  year  or  nearly  17  rupees  a  beegah. 

We  have  no  doubt  but  that  the  general 
rule  is  that  a  plaintiff  is  not  entitled  to 
greater  damages  than  he  has  claimed  in  his 
plaint.  To  that  an  exception  has  been 
allowed  iu  the  case  of  suits  for  possession 
with  mesne  profits,  where  the  plaintiff  has 
some  times  no  means  of  knowing  accurately 
what  has  been  realized  by  the  defendant 
during  the  period  of  his  dispossession  and 
prior  to  the  suit.  Instances  of  this  will  be 
found  VI  Weekly  Reporter,  Miscellaneous 
page  28  ;  IX  Weekly  Reporter  218  ;  XIV 
Weekly  Reporter  82.  Again,  a  plaintiff 
has  no  means  of  judging  how  long  the  suit 
may  be  protracted,  or  what  will  be  realized 
by  the  plaintiff  while  the  suit  is  so  pending. 
The  iltli  Section  of  the  Court  Fees'  Act 
VII  of  1870  provides  for  such  cases.  But 
Mr.  Money  contended  that  where  a  plaintiff 
includes  a  claim  for  mesne  profits  in  his  suit 
for  possession,  he  is  not  bound  to  value  his 
claim  at  what  he  knows  to  be  its  real  dmoiint, 
but  may  fix  it  as  low  as  h«  pleases — »ay  at 


ten  or  ^ftj  rupees  ;  and  at  the  trial  or  in  exe- 
cution of  the  decree,  if  the  mesne  profits  are 
shewn  to  amount  to  a  very  much  larger 
sum,  even  to  lakhs  of  rupees,  he  would  be 
entitled  to  claim  a  decree  for  that  large 
amount  on  paying  the  Stamp-duty  as  provi* 
ded  by  that  Section. 

It  appears  to  us  that  Mr.  Money's  argo- 
ment  is  not  tenable.  The  plaintiff's  claim 
wliich  the  defendants  were  called  on  to 
answer  in  the  suit,  with  respect  to  which  the 
issues  were  fixed  and  the  contest  look 
place,  is  that  set  forth  in  his  plaint.  By 
the  7th  Section  of  the  Court  Fees'  Act 
Clause  1,  he  is  bound  to  pay  a  stamp  fee  on 
the  amount  claimed  by  him. 

We  think  that  a  plaintiff  cannot  be  allow- 
ed,  in  that  which  is  a  mere  enquiry  into  the 
amount  of  damages  after  decree,  to  depart 
from  the  claim  made  by  his  plaint  and  set 
up  what  is  substantially  a  new  and  distiaot 
claim. 

In  the  present  case,  it  is  in  evidence  that 
the  ten  khadas  were  used  by  the  plain tiffi 
as  khamir  land  at  the  period  of  their  dii- 
possession.  The  plaintiffs  must  have  known 
very  well  what  were  the  profits  of  the  land 
at  that  time.  The  plaintiffs  for  some  reason 
or  other  in  their  plaint  chose  to  state  the 
mesne  profits  of  the  whole  land  at  nipeea 
8,002  for  ten  years,  and  in  making  that  elaim 
they  knew  very  well  what  they  were  about. 
The  claim  now  made  of  rupees  22,541  for 
rather  more  than  half  of  the  land  for  seven 
years  before  the  suit,  to  say  the  least,  savours 
of  extravagance.  No  explanation  has  been 
given  of  the  reasons  which  induced  the 
plaintiffs  to  fix  the  estimate  of  mesne  profiis 
at  750  rupees  a  year  in  iheir  plaint.  No 
suggestion  is  made  that  the  plaintiffs  have 
discovered  any  facts  not  previously  known 
to  them,  or  acquired  any  additional  know- 
ledge of  the  value  of  the  property  after  the 
filing  of  their  plaint,  which  should  have 
induced  them  to  put  forward  the  larger  claim 
at  a  late  stage  of  the  case.  Ii  has  been 
suggested  that  the  plaintiffs'  object  proba- 
bly  was  to  prevent  an  appeal  to  the  Privy 
Council.  If  that  be  so,  if  with  that  object 
they  deliberately  put  forward  their  claim 
as  a  claim  for  rupees  8,002  only,  we  think 
they  ought  not  to  be  allowed  to  enlarge 
their  claim  after  they  have  gained  their 
object,  ns  they  have  done  by  procuring  die 
High  Court  to  refuse  to  admit  an  appeal. 
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The  17th  January.  1871. 

Present : 

Tbe  Hon'ble  L.  S.  Jnckson  and  W.  Ainslie, 
Judges. 

Uodoo  widow— Ancestral  property — 
SeTersloners  — Allonatlon— Malnte- 


Case  No.  156  of  1870. 

tegular  Appeal  from  a  decision  passed  hy 
ike  Subordinate  Judge  of  Tirhooty  dated 
ike  2\st  April  1870. 

Honamat  Bhagobntfty  Dayee   (Defendant) 
Appellant^ 

versus 

Cbowdhry  Bholanath  Thakoor  and  others 
(Flaintifs)    Respondents, 

Mr.  R.  71  Allan  for  Appellant. 

Ukoos  Vnnoda  Per  shad  Banerjee  and  Mo- 
ktk  Ckunder  Chowdhry  for  Respondents. 

Also  ike  eross-appealy  No.  169  of  1870. 

0  kid,  br  the  Kirtima  form,  adopted  his  nephew  G, 
aitkeii,  shortly  before  his  death,  executed  an  ekrar- 
Mih  wbtrehy  he  directed  that,  exceptinc:  a  portion 
viick  he  bestowed  in  absolute  gift  upon  his  daughter  S, 
the  imainder  of  hia  propertr,  moveable  and  immove- 
aw,  was  to  be  enjoyed  for  her  life-time  by  his  ^ife  C, 
ad  after  her  death  to  become  the  absolute  propertv  of 
tito  adopted  son.  As  the  parties  lived  in  theMithila 
MBi^.the  adopted  son  concurred  in  the  devise  and 
^wwted  an  instrument  of  corresponding  tenor,  with 
ttii  diflarence  that  it  allowed  the  widow  to  make  ne- 
eoiny  and  reasonable  expenses.  The  adopted  son  pre- 
dee«Nd  the  widow,  who  had  also  been  pre-deceased  by 
herteirfiter  S,  who  left  a  daughter  B.  On  the  death 
^  the  widow  (O,  the  heirs  of  the  adopted  son  (G)  sued 
B  Idt  the  property  whioh  had  been  left  to  G : 

H«u>  that,  under  the  discretion  vested  in  the  widow, 
At  was  at  liberty  to  invest  for  the  benefit  of  her 
dnghter  and  grand-daughter  sums  of  money  in  the 
pmaaeof  faunoveable  property  for  their  maintenance. 

Bno  that  the  title  to  the  propertv  did  not  by  the 
•«lh  of  6  become  absolutely  vested  in  C  ;  but  that  the 
dni  of  6'a  heirs  to  inherit  in  succession  to  G  was 
WMo  (aa  G'a  rights  had  been  by  the  agreement) 
odl  the  time  of  Cs  death,  when  it  came  into  force  in 
AtSMBe  Buumer  as  if  the  ekrarnamahs  had  never  been 

4  widow  enjoying  the  immoveable  property  of  her 
ittrnmi  boabaod,  is  not  entitled  to  alienate  either  im- 
meable  property  or  any  property  which  she  may  have 
poiihaiad  oat  of  the  profits  of  such  estate. 

Jaeison.  J. — Thbsb  two  appeals,  No.  156 
ttdlfo.  169,  arise  out  of  the  same  decision 
of  Hip  Court  of  the  Subordinate  Judge  of 
Th-boot  in  tbe  suit  brought  by  Chowdhry 
Bholanath  Thakoor  and  others  against  Mus- 
I  Blfeogobuitj  Dayee  and  others. 


That  which  the  plaintiff  sought  in  this 
suit  was  to  recover  from  the  hands  of  the 
defendant,  Mussaraut  Bhugobutty  Dayee,  and 
other  defendants  who  are  her  lessees  as  to 
some  of  the  property  in  dispute  certain  pro- 
perty,  moveable  and  immoveable,  which  had 
been  for  many  years  in  the  hands  of  and 
enjoyed  by  one  Chunderbutty,  who  was  the 
widow  of  Oodun  Thakoor,  who  died  on  the 
23rd  Fulgoon  1234  Fuslee. 

It  seems  that  Oodun  Thakoor  (how  long 
before  his  death  does  not  appear)  had  adopt- 
ed, by  the  Kirtima  form,  Chow<iliry  Gree- 
dharee  Thakoor,  the  son  of  his  own  brother. 
Cliowdhry  Goonukur  Thakoor  ;  and  then 
Oodun  Thakoor,  in  the  month  of  Magh,  or  a 
few  weeks  before  his  death,  executed  an 
instrument  called  an  ekrarnamah,  by  which 
he  directed  that  excepting  a  certain  portion 
of  his  property  which  he  bestowed  in  abso- 
lute gift  upon  MuBsamut  Suttobutty,  the 
remainder  of  his  property,  moveable  and 
immoveable,  was  to  be  enjoyed  for  her  life 
time  by  his  wife  Mussamut  Chunderbutty, 
who  was  to  expend  the  proceeds  thereof  but 
was  not  to  alienate  any  portion  of  it,  and 
upon  her  death  it  was  to  become  the  abso- 
lute property  of  the  adopted  son. 

These  parties  living  in  the  Mithela  coun* 
try,  and  the  adopted  son  having  a  vested 
interest  in  the  property,  it  was  necessary,  in 
order  to  give  validity  to  the  instrument,  that 
he  should  concur  in  the  devise  so  made,  and 
accordingly  the  adopted  son  appears  to  have 
executed  an  instrument  of  corresponding 
tenor,  by  which  he  also  on  his  part  con- 
curred in  making  over  this  property  for  her 
lifetime  to  the  adopting  mother, — the  only 
noticeable  difference  as  to  expression  in  the 
two  deeds  being  that  in  the  deed  of  the  son 
the  widow  is  allowed  to  make  what  are  called 
laboodee  or  necessary  and  reasonable  ex- 
penses. 

The  adopted  son,  Gireedharee  Thakoor, 
died  on  the  27th  Assin  1260,  and  the  widow 
Chunderbutty  Dayee  died  in  the  month  of 
Pous  1274,  thus  surviving  the  adopted  son 
by  about  14  years  and  her  husband  some- 
where about  40  years.  The  daughter  Sut- 
tobutty also  pre-deceased  her  mother  and 
died  in  the  year  1259.  leaving  one  daughter, 
the  defendant  Bhugobutty,  against  whom  this 
suit  has  been  brought. 

The  plaintiffs  set  forth  the  whole  of  these 
facts  in  their  plaint,  and  they  allege  Giree- 
dharee Thakoor  to  have  died  leaving  them  as 
his  heirs,  though  for  some  reason  or  other 


Digitized  by 


Google 


64 


Ciril 


THE   WRKKF^Y   REPORTER. 


liuUngs.         [Vol.  XV. 


their  pleader,  in  answer  to  a  question  of  the 
Subordinate  Judge,  appears  to  have  stated 
that  his  clients  did  not  claim  as  heirs 
of  Gireedharee,  but  merely  mentioned  his 
death  incidentally.  The  plaintiffs,  however, 
claim  manifestly  as  heirs  both  of  Oodun 
Thakoor  and  Gireedharee  Thakoor.  It 
seems  to  me,  therefore,  that  the  answer 
made  by  the  pleader  to  a  question  of  the 
Court  upon  what  clearly  was  a  point  of 
law,  ought  not  to  prejudice  the  plaintiffs, 
•who  have  set  out  the  whole  of  the  facts 
of  their  cnse  and  have  left  it  to  the  Court, 
as  it  certainly  was  the  Court's  business,  to 
apply  the  law  which  may  be  applicable 
to  them. 

The  defendant  Bhugobutty  Dayce  con- 
tends that  she  is  the  heiress  of  her  mother's 
mother,  that  the  property  was  in  fact  the 
grand-mother's  streedhun,  that  the  grand- 
mother did  not  take  as  an  ordinary  Hindoo 
widow,  but  that  the  effect  of  the  deed  under 
which  she  held  was,  taken  in  connection 
with  tlie  death  of  Gireedharee  before  the 
mother  to  vest  the  property  in  the  mother 
absolutely,  so  as  to  defeat  all  claim  of  the 
heirs  of  Gireedharee  or  others. 

The  Subordinate  JuJge  has  given  the 
plaintiffs  a  decree  in  respect  of  the  immove- 
able property  which  admittedly  came  from 
Oodun  Thukoor,  but  has  allowed  ihe  defend- 
ant to  retain  possession  of  all  the  other  pro- 
perty in  suit,  which  I  shall  presently  state 
as  being  divided  for  the  purposes  of  argument 
into  four  classes. 

In  respect  of  that  portion  of  the  Subordin- 
ate Judge's  decision  which  is  in  favor  of  the 
plaintiffs,  I  think  the  decision  was  right,  al- 
though not  for  the  reasons  stated  by  the  Court 
below.  Shortly,  the  effect  of  the  two  ekrar- 
namahs,  which  have  been  read  to  us  appears 
to  me  to  b3  this,  that  by  an  understanding 
between  Oodun  Thakoor  and  his  adopted  son, 
carried  out  in  these  instruments,  it  was  agreed 
that  notwithstanding  the  adoption  Chunder- 
butty  should  lake  and  enjoy  the  estate  of  her 
husband,  whose  death  was  then  apprehended 
and  which  did  shortly  afterwards  occur,  in 
the  same  mode  as  she  would  have  taken  and 
enjoyed  it  if  no  adoption  had  taken  place. 

In  this  point  of  view,  it  appears  to  me 
that  the  succession  and  rights  of  Giree- 
dharee were  by  agreement  postponed  until 
after  the  death  of  Chunderbutty,  and  conse- 
quently, Gireedharee  having  pre-deceased 
her.  the  ri^rhts  of  the  reversionary  heirs 
w«r«  in  like  manner  postponed   uniil  the 


time  of  her  death  ;  and  as  they  could  not, 
at  any  rate,  have  claimed  if  Gireedbiree 
had  pre-deceased  the  adoptive  father,  until 
the  death  of  Chunderbutty,  it  seems  to  me 
their  claim  to  inherit  in  succession  to  Giree- 
dharee comes  into  force  at  the  time  of  the 
death  of  Chunderbutty  just  in  the  same 
manner  as  if  those  deeds  had  never  been 
executed.  There  seems  to  be  no  ground 
for  the  contention  that  by  the  death  of 
Gireedharee  an  absolute  title  to  this  pro- 
perty vested  in  Chunderbutty,  and  it  seems 
quite  clear  that  the  terms  of  the  instru- 
ments in  no  sense  support  that  argument. 

For  these  reasons,  I  consider  that  the 
Court  below  was  right  in  giving  the  plaintiff 
a  decree  for  the  property  numbered  1  to  12, 
and  that  the  defendanta  appeal  in  respect 
of  that  property  ought  to  be  dismissed 
with  costs. 

Then  follows  the  appeal  of  the  plaist- 
iffs  in  regard  to  the  rest  of  the  property. 
That  property  has  been  classified  in  this 
way.  It  consists,  firstly,  of  the  properties 
numbered  13,  14.  18,  and  19,  in  the  Schedale 
annexed  to  the  plaint,  which  are  properties 
acquired  by  Chunderbutty  in  her  own  ntin« 
out  of  the  funds  derived  from  the  incone 
of  the  estate  which  she  took  ;  secondly,  the 
properties  numbered  15,  16,  and  17,  which 
are  properties  acquired  from  the  same 
sources,  but  acquired  in  the  names  of 
Chunderbutty's  daughter  and  grnnd-daugfa- 
ter  and  for  their  benefit ;  thirdly,  the  pro- 
perties numbered  from  21  to  30,  which  are 
moveable  properties  acquired  from  the  same 
sources  ;  and  fourthly,  those  numbered  20, 
and  31  to  34,  which  are  the  family  premises 
and  gardens  standing  on  the  site  of  the 
land,  which  by  the  decree  we  have  given, 
goes  to  the  plaintiff. 

And  as  regards  the  first  of  these  classes 
of  property,  namely,  those  which  appear 
in  the  form  of  immoveable  property  pur- 
chased from  the  accumulations  made  by 
Chunderbutty  from  the  profits  of  the  estate 
which  she  received,  there  are  several  deci- 
sions, of  which  I  mny  refer  to  that  reported 
in  IX,  Weekly  Reporter,  page  584,  and 
another  to  be  found  in  I,  A^ra  High  Court 
Reports,  page  219,  by  which  it  has  been 
distinctly  held  that  in  cases  of  a  widow 
et^oying  the  property  of  her  deceased  hus- 
band, she  is  not  entitled  to  alienate  tn move- 
able property  or  any  property  that  she  his 
purchased  out  of  the  profits  of  such  estate 
any  more  than  she  can  alienate  the  ioiiQove- 
able  propei-ty   itself  of  which   that   eaccte 
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eousuts.  ^o  authority,  wliatever,  has  been 
shown  to  OS  on  the  other  side  ;  aod  it  seems 
to  me  that  those  decisipos  are  substaDtiallj 
ia  cooformitj  with  the  Hindoo  law.  I 
tliiak,  iherefore,  that  in  regard  to  those  pro- 
perties the  plain  tiffs  were  clearly  entitled  to 
i  decree. 

Ia  regard  to  the  second  class,  namely, 
the  property  which  Chunderbutty  purchased 
from  the  profits  of  her  husband's  estate  and 
which  she  appears  to  have  bestowed  upon 
her  daughter  and  daughter's  daughter,  the 
cua  is  otherwise.  The  widow  was  allowed, 
Qoder  the  deeds  which  conveyed  the  pro- 
perty CO  her,  to  enjoy  it  for  her  lifetime 
lod  incur  all  needful  expenses.  Now,  it 
laems  to  me  that,  under  the  discretion  so 
vested  in  her,  she  would  be  quite  at  liberty 
to  iovest,  for  the  benefit  of  her  daughter 
ud  grand-daughter,  sums  of  money  in  the 
purchase  of  property  for  their  maintenance  ; 
isd  in  that  way  she  seems  to  me  to  have 
ibrlj  understood  and  to  have  acknowledged 
Ai  distiDatioa  between  money  so  expended 
■d  money  which  really  remained  in  her 
hnds,  although  the  form  of  it  was  changed 
bf  its  being  invested  in  immoveable  pro- 
perty. As  regards  the  properties  numbered 
IS,  16  and  17,  therefore,  the  decision  of  (he 
(kwrt  below  should,  I  think,  be  affirmed. 

As  regards  the  properties  numbered  from 
il  10  30,  these  appear  to  follow  the  same 
prlDoiple  as  that  laid  down  in  regard  to  the 
&tt  class  of  property,  and  the  plaintiff  will, 
therefore,  be  entitled  to  a  decree  for  the 
wveable  property  ;  but  as  no  evidence  has 
heeii  laid  before  us  as  to  the  value  of  this 
property,  we  feel  unable  to  come  to  any 
•raeiosion  as  to  what  award  should  be  made 
ia  respect  of  that  property.  All  we  can  do 
ii  to  declare  that  the  plaintiiTs  are  entitled 
(•  recover  the  moveable  property  left  by 
Chaaderbotty,  which  she  acquired  directly 
froB  Oodon  Tbakoor  or  purchased  out  of 
the  proceeds  of  his  estate. 

Then  as  to  the  fourth  class  of  properties 
BOHbered  20  and  31  to  34,  these  also  appear 
to  Mlow  the  same  rule,  that  is  to  say, 
f^  rale  applicable  to  property  representing 
Aksr  ancestral  property  or  improvement  of 
mb  property,  or  alteration  or  improvement 
ita^  out  of  the  ancestral  funds,  which 
ttflK  go  to  the  heirs  of  Gireedharee,  and 
*0l  io  thfe  defendant,  who  is  the  daughter's 
teiglkter  of  Chunderbotty. 

,  h  appears  that  no  evidence  was  given  to 
^HT  that  these  properties  stand  in  the  name 


of  the  defuuduiit  or  her  mother,  and  I  un- 
derstand also  that  no  evidence  was  given  to 
show  from  what  sources  these  properties  were 
acquired.  That,  therefore,  is  an  additional 
reason  for  allowing  the  plaiutifi's  claim  in 
respect  of  them.  Our  order,  therefore,  in 
this  appeal  will  be  that  the  order  of  the  lower 
Court,  except  as  to  the  properties  numbered 
15,  16  and  17,  will  be  reversed,  and  that  the 
parties  will  pay  and  feceive  costs  in  thrir 
lower  Court  in  proportion  to  the  value  of 
the  properties  decreed  and  disallowed  ;  and 
in  this  Court  the  plaintiffs,  appellants,  will 
recover  the  costs  of  the  appeal  from  the  de- 
fendants, excepting  only  the  costs  of  that 
portion  of  the  property  in  respect  of  which 
no  specific  decree  has  been  given,  the  re- 
spondents paying  their  own  costs  of  this 
Court. 

Ainslief  J, — I  concur. 


The  20th  January  1971. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  P.  A.  Glover, 
Judges, 

Bond-Buit— Decree  for  land— Sectloo 
27  Act  XZZZZ   of  1861. 

Case  No.  326  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  East  Burd' 
wan,  dated  the  \2th  July  1870,  reversing 
an  order  of  the  Moonsiff  of  Fothna, 
dated  the  lOth  January  1870. 

Talun  Bibee  (Judgment-debtor)    Appellant^ 

versus 

Tenoo  Bibee  (Decree-holder)  Respondent. 

Baboo  RomancUh  Bose  for  Appellant. 

Baboo  Kishen   Succa  Mooherjte  tot  BM- 
fpondent. 
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Where  the  original  suit  was  for  money  on  a  bond 
ander  500  rupees,  it  was  held  that  the  fact  of  its  haring 
been  decided  on  a  solehnamah  (which  was  embodied  in 
the  decree)  whereby  the  judgment-debtor  gave  to 
his  creditor  land  in  lieu  of  money,  did  not  change  the 
nature  of  the  suit  with  reference  to  Section  27  Act 
XXIII  of  1861,  or  make  it  open  to  special  appeal. 

Glover,  J, — The  decree-holder  sued  the 
judgment-debtor  for  money  due  on  a  bond, 
and  the  case  was  decided  on  a  solehnamah 
executed  between  the  parties,  whereby  the 
judgment-debtor  gave  to  his  creditor  1^ 
beegahs  of  land  in  lieu  of  the  money  due. 
The  decree-holder  afterwards  took  proceed- 
ings to  recover,  when  the  judgment-debtor 
contended  that  the  decree  could  not  be  exe- 
cuted for  money  because  the  money  claim 
had  been  by  consent  altered  into  one  for 
land. 

The  Judge  in  appeal  held  that  the  soleh- 
namah could  be  executed  for  recovery  of 
the  money  inasmuch  as  it  was  embodied 
in  a  decree  of  Court,  and  he  referred  in 
support  of  his  decision  to  the  case  of  Chun- 
der  Narain  Ghose  versus  Gouree  Nath 
Bose,  reported  in  Volume  IV,  Weekly  Re- 
porter, Small  Cause  Court  References,  pac^e 
7.  The  judgmeut-debtor  appeals  specialty 
against  this  deciaiou,  A  preliminary  objec- 
liou,  however,  is  taken  by  the  decree-holder 
to  theetfect  that  this  suit  wus  origiually  one 
of  a  nature  cognizable  by  the  Small  Cause 
Courts,  and  that  therefore  no  special  appeal 
lies.  Against  this  view  it  is  conteaded 
that  although  the  original  suit  was  for 
money  on  a  bond  under  500  rupees,  the 
decree  gave  the  creditor  authority  to  take 
possession  of  H  beegahs  of  land,  that  the 
nature  of  the  suit  was  thereby  changed  and 
was  no  longer  one  cognizable  by  a  Small 
Cause  Court.  The  original  suit  was  one 
for  money  on  a  bond  for  a  less  sum  than  500 
rupees  ;  and  the  mere  fact  of  the  decree 
giving  certain  lands  instead  of  that  money 
did  not  change  the  nature  of  the  suit. 

Section  27  Act  XXIII  of  1861  lays  down 
that  no  special  appeal  will  lie  in  any  suit 
of  a  nature  cognizable  by  the  Small  Cause 
Courts,  and  in  this  instance  the  nature  of 
the  suit  remained  from  first  to  last  the  same. 
We,  therefore,  think  that  the  preliminary 
objection  is  good,  and  that  the  Bpeoial  ap- 
pt:»l  muit  \)ii  disminvecl  with  coati. 


The  20th  January  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Szecatlon^Pajnieiits  out  of  Court- 
Section  zee  Aot  VZZZ.  1859. 

Case  No.  345  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Officiating  Judge  of  East  Bwd- 
wan,  dated  the  29th  July  1870,  reverting 
an  order  of  the  Moonsiff  of  that  Dis» 
trict,  dated  the  30th  April  1870. 

Juggut    Mohinee    Dossee    (Decree*holder) 
Appellant^ 

versus 

Madhub  Chunder   Eur    (Judgment-debtor) 
Eespondent. 

Baboos  Chunder  Madhub    Ghose  and  Ib- 
hendro  Lall  Seal  for  Appellant. 

Baboo  Nuleet  Chunder  Sein   for   Respond- 
ent. 

Paymenta  out  of  Court  mav  be  certified  to  the  Court 
and  proved  by  the  decree- holder  in  order  to  avoid  the 
action  of  the  law  ol  limitation,  notwithstanding  the 
provisions  of  Section  206  Act  VIII  of  1859. 

Kemp,  J. — In  this  case,  the  decree-holder 
is  the  special  appellant.  He  sues  to  execute 
his  decree,  but  in  the  application  to  execute 
the  Column  which  ought  to  contain  the  date 
of  the  decree  is  left  blank.  We  are,  how- 
OTer,  informed  that  this  was  a  decree  in  a 
suit  for  arrears  of  rent  in  a  Moonsiff'a  Court, 
and  it  therefore  must  have  been  a  suit 
which  was  pending  before  Act  X  of  1859 
came  into  operation.  The  decree-holder  al- 
leged that  in  Falgoon  1270,  the  judgment- 
debtor,  after  receiving  credit  for  certain  de- 
ductions on  the  amount  due  bj  him,  executed 
an  instalment  bond  for  the  balance  due  pay- 
able by  jeai'lj  instalmems  ranging  from  the 
year  1270  to  the  year  1280  ;  that  the  judg- 
ment-debtor continued  to  pay  the  instalments 
as  they  fell  due  up  to  the  year  1273  ;  that 
the  last  payment  was  made  on  the  24th 
Bysack  1274,  and  as  the  application  for 
executiou  is  within  three  years  from  that 
date,  or  in  Magb  1276|  it  is  tber«fort  ia 
tinet 
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ThejudgmeDt-debtor  denies  the  payment 
of  auy  sum  under  this  kistbuudee. 

The  first  Court  found  on  the  evidence  and 
00  the  jumma-khurucb  filed  by  the  decree- 
bolder  and  on  all  the  probabilities  of  the  case 
tUt  the  plea  set  up  by  the  judgment- debtor 
wii  false  and  that  it  was  set  up  merely  to 
iToid  payment  of  the  amount  due  under  the 
decree.  On  appeal  to  the  Judge,  the  Judge 
io  hi%  judgment  refers  us  to  his  decision  in 
eases  Noa.  74  and  75  as  governing  the  present 
ease,  and  on  referring  to  that  judgment  we 
ftod  that  be  has  applied  to  these  cases  the 
raliog  of  the  Full  Bench  in  the  case  report- 
ed in  Volume  IV,  Bengal  Law  Reports, 
page  105,  Full  Bench  Rulings.* 

lo  special  appeal,  it  is  contended  that  the 
Lower  Appellate  Court  is  wrong  in  holding 
ibat  the  application  to  execute  the  decree  is 
barred  by  limitation,  and  that  the  Lower 
Appellate  Court  should  have  held  that  part 
payment  within  the  last  three  years  took 
the  ease  out  of  the  statute  of  limitation,  and 
lutly  that  the  Full  Bench  Ruling  cited  by 
the  Lower  Appellate  Court  does  not  apply  to 
the  facts  and  circumstances  of  the  present 
ease ;  and  iu  support  of  his  arguments  the 
pleader  for  the  special  appellant  called  our 
attention  to  the  Full  Bench  Ruling  reported 
in  Volume  XIII,  Weekly  Reporter. 

We  thiuk  that  the  Full  Bench  Ruling  re- 
ferred to  by  the  Judge  has  no  application 
to  (his  case.  In  this  case,  the  question 
wbich  the  Judge  had  to  try  was  whether  at 
tlie  time  the  kisibundee  was  executed  by 
the  judgment-debtor,  there  was  then  a  sub- 
fiftiog  decree,  and  whether  any  steps  suffi- 
cient 10  keep  that  decree  alive  had  been 
taken  within  three  years  from  the  date  of 
that  decree  before  the  kistbundee  was  exe- 
cotad  in  Falgoon  1270.  The  next  question 
he  will  have  to  try  is  whether  the  allegation 
of  the  judgment-debtor  tliat  there  has  been  no 
payments  ai  all  under  this  kisibundee  is  cor- 
rtct,  or  whether,  as  found  by  the  first  Court, 
the  allegattou  of  the  decree-hulder  that  pay- 
metita  Imve  been  made  from  1270  lo  1273  as 
certified  on  the  back  of  the  kisibundee  is  true. 
We  may  inform  the  Judge  that  it  has  been 
Wld  that  payments  out  of  Court  may  be  certi- 
ird  to  the  Cou/t  and  proved  by  the  decree- 
holder  ill  order  to  avoid  the  action  of  ihe  law 
of  limiiaitou,  the  provisions  of  Section  206 
Act  VlII  of  1859  noiwiihstanding.  The 
Jtdge,  therefore,  will  have  to  try  these  points 
aa^fiad  whether  the  suit  is  barred  or  not. 

~  ^  II  W.  B.,  f .  Bm  p.  44. 


The  20th  January  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  /•  A.  Glover, 
Judges. 

Jorisdiotlon— XSxeontlon— Zilmlta- 
tion. 

Case  No.  386  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  East  Burd- 
wan,  dated  the  29th  July  1870. 

Maharajah  Dheraj  Mahtab  Chand  Bahadoor 
(Decree-holder)  Appellant^ 

versus 

Moorleedhur  Ghose  and  others  (Judgment- 
debtors)  Respondents* 

Baboo  Chunder  Madhub  Ohose  for  Appel- 
lant. 

No  one  for  Respondents. 

Where  a  Jadge  finds  that  an  application  for  exacntion 
is  within  time  and  there  is  no  appeal  from  his  finding, 
his  sacceasor  is  not  justified  in  going  behind  hJa  order. 

An  application  for  execution  cannot  be  thrown  out 
summarily  as  barred  by  Itmiution,  because  the  decree- 
holder  has  failed  to  find  an^  of  his  judgment-debtor's 
property  or  been  baffled  in  his  endeavours  to  satisfy 
his  decree. 

Kemp^  J, — The  decree-holder  is  the  ap- 
pellant. He  applies  to  execute  a  decree, 
duced  in  March  1827.  The  present  applica- 
tion was  made  on  the  6th  April  1870.  On 
a  previous  application  made  by  the  decree- 
holder,  the  former  Judge  of  Enst  Burdwan, 
Mr.  Russell,  held,  ou  the  Isc  Julj  1867,  that 
the  application  then  made  wus  within  three 
years  of  the  last  step  taken  to  execute  the 
decree,  and  the  objection  then  raised  that 
the  suit  was  barred  was  overruled  and  re- 
jected with  costs,  the  Judge,  Mr.  Russell, 
ol>8erving  the  proceedings  on  the  last  occa- 
sion, had  gone  as  far  as  an  attachment  of  the 
property  of  the  judgment- debtor,  and  it  was, 
therefore,  certain  that  the  judgment-debtor 
must  have  known  of  the  execution  having 
been  taken  against  him.  But  however  that 
may  be,  the  Judge  then  found  clearly  that 
the  application  wus  within  time  and  there 
was  no  appeal  from  that  decision.  The  pre- 
•eut  applioation  ia  therefore  wilbia  timOi^ 
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being  dated  less  tliau  Uiree  yeais  since  the 
above  application  was  made.  The  preseut 
Judge,  Mr.  Birch,  begins  his  decision  by 
sayinjr  :— "  The  claim  must  be  allowed  with 
coats/'  but  he  does  not  inform  us  as  ta  what 
claim  must  be  allowed,  and  why  it  must  be 
allowed  ;  then  he  goes  on  to  say  : — **  1  cannot 
allow  this  case  to  go  any  further,"  but  he 
says — "  as  the  plea  of  limitation  has  been 
raised  by  the  claimant's  pleader,"  which  we 
may  observe  was  then  raised  for  the  first 
time  as  it  had  not  been  taken  in  the  claim- 
ant's written  statement  of  objections,  he 
holds  himself  bound  to  go  into  the  question 
of  limitation.  He  then  states  that  the  ori- 
ginal decree  was  passed  in  March  1827,  more 
than  43  years  ago,  that  the  original  decree 
was  for  a  sum  of  rupees  1,945-1-6  and 
execution  had  now  been  taken  out  for 
rupees  11,200-6-6  ;  that  in  1830  a  I  that 
could  be  found  of  the  judgment-debtor's 
property  was  sold,  and  subsequent  to  that 
merely  colorable  proceedings  were  taken  ; 
that  in  1867  tliecMO  was  before  his  predeces- 
sor and  a  claim  which  was  preferred  was  by 
him  flowed,  but  no  notice  was  taken  of  the 
facts  of  the  case  as  regards  limitation.  In 
this  Mr.  Birch  is  clearly  wrong  :  the  former 
Judge  did  rake  notice  of  this  plea  and  held 
distinctly  that  the  case  was  not  affected  by 
tite  statute  of  limitation.  This  no  doubt 
is  an  old  decree,  but  it  does  not  follow  that 
because  the  decree-holder  has  faiUd  to  find 
auy  of  his  judgment-debtor's  property  or 
inrs  been  baffled  in  his  endeavours  to  satisfy 
his  decree,  that  his  suit  must  be  thrown  out 
in   this  summary   manner. 

The  judgment-debtors  have  also  raised  an 
objection  which  would  fall  under  Sections  203 
and  211  of  the  Code.  Under  Section  203  they 
had  to  satisfy  the  Court  that  they  had  duly  ap- 
plied such  property  of  the  deceased  proved 
to  have  come  into  their  possession,  and  on 
their  failing  to  do  so  the  decree  might  be 
executed  against  them  to  the  extent  of  the 
property  not  duly  applied  by  them  in  the 
same  manner  as  if  the  decree  had  been 
against  them  personally.  The  Judge  has 
not  gone  into  this  point  at  all,  and  he  must 
now  try  it. 

We  therefore  reverse  his  decision  and 
hold  that  he  was  not  justified  in  going  be- 
hind the  order  of  his  predecessor  which 
bad  not  been  appealed  against,  and  as  the 
case  is  not  barred  by  limitation  he  must  try 
tlie  point  raised  by  the  heirs  of  the  original 
judginent-de1>tor  under  Sections  203  and  211 
ffad  pafV  a  fVeeh  degiiion. 


The  20th  January  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

Jarlftdlotion— &e-arreftt  of  Jadgrment- 
debtor. 

Case  No.   415  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Purneak, 
dated  the  8/A  August  1870,  affirming  an 
erder  of  the  Subordinate  Judge  of  that 
District,  dated  the  Sth  March  1870. 

Shib  Ram  Mundul  (Judgment-debt^)  Appel- 
lant^ 

versus 

Rohmatoollah  (Deocee-holder)   HespondenL 

Baboo   Taruchnath    Sein  for   Appellasi 

Mr.    C.    Gregory  for  Respondent. 

It  ii  Bot  within  the  competence  of  a  Judge  to  direct 
there-arrestof  a  jadgment-debtor  without  any  petition 
or  motion  of  the  decree-holder  to  that  effect 

Bayley,  J. — Wb  think  the  judgment  of 
the  Lower  Appellate  Court  in  this  case  mast 
be  reversed.  It  was  not  within  the  compe- 
tency of  the  Judge  to  direct  the  re-arreat  of 
the  judgment-debtor  without  any  petition  or 
motion  of  the  decree-holder  to  that  effect. 
Possibly  the  decree-holder  might  be  a  losor 
by  this  proceeding  of  the  Court  taken  with- 
out his  conseat.  The  Judge  could  of  course 
order  the  jvdgment-debtor's  re-arrest  at  the 
motion  or  application  of  the  decree-holder, 
bat  no  such  application  is  on  the  record  or 
shown  to  us. 

The  judgment  of  the  Lower  Appellate 
Court  is  therefore  reversed,  but  without 
costs,  as  the  decree-holder  Ruhmutoollah 
does  not  oppose  the  present  appeal,  but  on 
the  oontrary  has  filed  a  petition  praying  to 
be  allowed  to  withdraw  from  the  record. 
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The  20th  January  1871. 

Preient : 

Tfaa  Hoii*ble  J,  P.  Norman,  Officiating 
Chief  Jusiiee^  and  ihe  Hon'ble  Ouoocool 
Chander  Mookerjee,  Judge. 

Ltmltatlon  -—  Seetlon   14    Act   ZZV. 
10S9 — Parties — Xsanes. 

Case  No.   1641  of  1870- 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  the  2\'Pergunnahs^  dated 
ike  \2th  May  1870.  affirming  a  decision  of 
the  Moonsiff  of  that  District^  dated  the 
nth  August  1869. 

Bnee  Madhnb    Lahoree   (Defendant)    Ap' 
pellani, 

versus 

Bipro  Pass  Dey  (Plaintiff)  Respondent. 

Mr,  M»  L,  Sandel  and  Baboos  Umerendro 
Natk  Chatterjee  and  Jogendro  Nath  Bose 
for  Appellant. 

Bahoo  Mohendro  Lall  Shome  for  Respond- 
ent. 

Where  a  plaintiff  relying  npon  the  defendant's  repre- 
titioD  ts  to  the  latter'iB  place  of  residence  brought  bis 
nit  in  a  Court  which  had  not  jnrisdiction,  tbe  timeof 
tlM  pebdfnoqr  of  the  suit  in  such  Court  was  held  to  be 
properly  excluded  under  Section  8Q,  Act  XIV  of  1859,  in 
eoTnpatmg  limitation. 

Wh«)  a  soH  is  broogfat  against  two  persons  it  is  com- 
pet«ai  to  the  Court  to  raise  an  issue  whether  one  of 
tbem  18  solely  liable,  and  on  finding  that  one  onlj  is 
lUbte,  to  pass  a  separste  decree  against  that  person. 

Norman,  C.  J.^-This  is  a  suit  on  a  bond 
broaght  against  two  persons,  brothers,  Banee 
Madbub  Lahoree  and  Tara  Chand  Lahoree. 
The  bond  was  doe  at  the  end  of  Bjsack 
1273,  and  a  aoit  was  brought  on  it  in  the 
Court  of  the  Moonsiff  of  Sulkea  on  the 
29th  Bjsaok  1276. 

The  cause  of  action  arose  in  Calcutta. 
The  defendants  |ire  described  in  the  bond  as 
residents  of  Satragaehee  within  the  Sulkea 
district. 

It  turned  out,  however,  on  the  trial  before 
016  Moonsiff  that  the  defendants  resided  in 
Alipore  in  the  24-Pergonnahs.  The  Moonsiff 
of  Snlkea,  therefore,  returned  the  plaint  to 
Iksplaintiffon  the  16ih  of  June  1869,  and 
M  the  same  day  the  plaint  was  presented  in 
the  Court  of  the  Moonsiff  of  Alipore. 

At  the  trial  it  was  proved  to  the  satis- 
&ttm  of  the  Moonsiff,  and  on  appeal  to 
teiilisiaetion  of  the  Judge,  that  the  bond 


was  executed  by  the  defendant  Banee  Madhub 
Lahoree;  but  the  execution  by  the  otlier  dot* 
fendant  Tara  Chand  Lahoree  was  not  proved. 
A  witness,  however,  stated  that  Banee  Mad- 
hub  Lahoree  had  preduoed  a  person  whom 
he  described  as  his  younger  brother  Tara 
Chand,  and  that  the  bond  was  executed  by 
that  person. 

The  Moonsiff  dismissed  the  suit  ss  against 
Tara  Chand  and  gave  the  plaintiff  a  decree 
against  Banee  Madhub  alone,  and  that  decree 
was  upheld  by  the  Judge. 

Two  objections  are  taken  before  us  on 
special  appeal.  The  first  is  that  the  suit  is 
barred  by  limitation,  beeause  it  was  brought 
in  the  Alipore  Court  out  of  time.  But  the 
answer  to  that  is,  that  the  suit  in  the  Moon* 
siff^s  Court  at  Sulkea  was  brought  within 
time,  and  that  in  computing  the  period  of 
limitation  the  time  during  which  the  suit 
was  pending  in  the  Moonsiff^s  Court  at  Sulkea 
must,  under  the  provisions  of  Section  14  of 
Act  XIV  of  1869,  be  excluded  from  the 
calculation. 

There  can  be  no  doubt  that  the  plaintiff  in 
seeking  a  remedy  against  persons,  who  de- 
scribed themselves  as  of  Satragaehee  in  the 
Sulkea  district,  relied  on  the  defendants'  re- 
preeeutafion  as  to  tlie  place  of  their  residence, 
and  acted  bona  fide  io  suing  them  in  the  Oeurt 
of  the  Muonsiff  of  that  district.  He  ceuld 
not  be  expected  te  sue  tlie  maker  of  this 
bond  for  rupees  444  in  the  Court  within  the 
jurisdiction  of  which  the  cause  of  action  arose, 
namely,  in  the  High  Court  of  Calcutta.  Had 
he  done  that,  he  would  have  unnecessarily 
multiplied  costs  against  the  defendants.  The 
deduction  above  referred  to  brings  the  suit 
within  time,  and  the  appellant's  first  objec- 
tion therefore  fails. 

The  seoond  objection  is  that  the  execa- 
tion  of  the  bond  by  the  co-defendant  is  not 
proved.  As  to  that  there  are  two  alterna- 
tives. Either  the  person  who  executed  the 
hand  was  Tara  Chand  Lahoree,  in  which 
case,  although  the  execution  by  him  is  not 
proved,  there  is  no  possible  objection  to  the 
maintenance  of  the  suit  ;  or  the  person  who 
executed  the  bond  was  not  Tarn  Chand,  but 
some  body  who  was  brought  forward  by  his 
co-defendnnt  Banee  Madhub,  and  who,  with 
the  privity  of  Banee  Madhub,  forged  the 
name  of  Tara  Chand  Lahoree  to  the  bond. 
In  the  latter  case,  it  may  be  that  Banee 
Madhub  ought  to  be  tried  criminally  for 
abetting  forgery  and  punished  accordingly. 
Or  it  may  also  be  that  no  forgery  writ 
committed^  but   Tara   Chand   really  aigued 
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the  bond  and  Banee  Madhub  knows  it.  In 
either  case,  there  is  no  ground  for  absolving 
Tara  Chand  from  liability.  When  a  suit  is 
brought  against  two  persons,  it  is  quite 
competent  to  the  Court  to  raise  an  issue 
whether  one  of  them  is  solely  liable,  and  on 
finding  that  one  only  is  liable  to  pass  a 
separate  decree  against  that  person. 

We  see  no|rround  for  disturbing  the  decree 
of  the  lower  Courts  in  the  present  case,  and 
we  affirm  that  decree  with  costs. 

It  is  suggested  that  there  is  some  mistake 
in  the  calculation  of  interest  for  one  year  ;  if 
that  be  so,  the  parties  agree  to  have  that  matter 
set  right  by  the  Lower  Appellate  Court. 

Mookerjee^  J, — I  concur. 


The  20th  January  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges* 

Blndoo   Ziaw— Nephews— Snoeesslon. 

Case  No.  1711  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
\Ath  June  1870,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  28M  June  1869. 

Brojo  Mohun  Thakoor  and  another  (Plaint- 
iffs) Appellants^ 

versus 

Gouree  Pershnd  Chowdhry  and  others  (De- 
fendants) Respondents, 

The  Advocate  General  (Cowie)  and   Mr, 
R,  E,   Twidale  for  Appellants. 

Baboos  Romesh  Chunder  Mitter  and  Abinash 
Chunder  Banerjee  for  Respondents. 

Under  the  Mita^sbara  a  nephew  succeeds,  not  as  the 
beir  of  bis  father,  but  as  the  direct  heir  of  his  uncle. 

Mitter,  J, — There  is  no  ground  for  this 
special  appeal.  It  is  admitted  on  both  sides 
that  the  property,  one-half  of  which  is  now 
in  dispute,  belonged  to  Sobhun  Singh. 

The  defendants  contend  that  their  vendors, 
Kirt  Narain  and  Gribar  Dharee,  who  were 
the  brother's  sons  of  Sobhun  Singh,  were 
entitled  to  the  whole  of  the  estate  left  by 
the  latter  as  his  nearest  heirs  under  the 
Hindoo  law. 


The  plaintiffs,  who  are  the  purchasers  of 
a  4  annas  share  of  the  property  from  the 
grandsons  of  Oudun  Singh,  contend  that  their 
vendors,  vt2.,  the  grandsons  of  Oudun  Singh, 
were  entitled  to  participate  in  that  property 
to  the  extent  of  one-half  under  the  ekrar- 
naniah  bearing  date  the  20th  August  1829. 
This  ekrarnamah  was  executed  between 
Bissonath  Singh  and  Oudun  Singh.  But  it 
is  quite  clear  that  the  right  orinheritance 
set  up  by  the  defendants  was  not  derived 
through  Bissonath,  and  therefore  no  agree- 
ment which  Bissonath  might  have  entered 
into  wi^h  Oudun  Singh  for  the  division  of 
the  property  left  by  Sobhun  Singh  after  his 
death  can  be  binding  against  the  defendants, 
who  claim  through  the  sons  of  Bissonath. 
A  nephew  succeeds  under  the  Mitakshara, 
not  as  the  heir  of  his  father,  but  as  the  direct 
heir  of  his  uncle  ;  and  thus  the  vendors  of 
the  defendants  are  clearly  entitled  to  the 
entire  estate  left  by  Sobhun  Singh,  notwith- 
standing the  ekrarnamah  executed  by  their 
father  Bissonath  in  favour  of  Oudun  and  his 
heirs. 

We  dismiss  the  special  appeal  with  costs. 


The  20th  January  1871. 
Present : 

The  Hon*ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges* 

Saotlon  230,  Aet  VXZX.  1859— Pom 

seaslon. 

Case  No  1813  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Purneah^  daUd 
the  26th  May  1 870,  affirming  a  decision 
of  the  Moonsiff^of  that  District,  dated  the 
25ih  February  1870. 

Bhyrub  Sircar  and  another   (two  of  the  De- 
fendants) Appellants, 

versus 

Sham  Manjee  (Plaintiff)  Respondent. 

Baboo  Anund  Gopal  Paleet  for  Appellants. 
Mr.  C,  Gregory  for  Respondent. 

Possession  by  receipt  and  enjoyment  of  rent  is  aa  leood 
in  law  as  actual  occupation,  and  Section  280  Act  VIII 
of  1859  is  not  restricted  to  caaes  of  peraonal  oocapation. 

Mitter,  J, — There  is  no  ground  for  this 
special  appeal.  Both  the  Courts  have  con- 
currently  found  that  the  transaction  relied 
upou  by  the  appellant  is  a  coili^sife  oae. 
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It  is  urged  that  the  Lower  Appellate 
Court  has  expressed  no  opiDion  on  the  depo- 
sitions of  the  witnesses  produced  by  the 
sppellaot.  But  there  is  no  force  io  this 
objection.  There  is  nothing  to  show  that 
the  Lower  Appellate  Court  did  not  go 
tbroQgh  all  the  evidence  on  the  record,  or  at 
least  through  that  portion  of  it  on  which 
the  appellant  intended  to  rely. 

The  next  objection  is  that  the  Lower 
Appellate  Court  was  wrong  in  acting  under 
t}ie  provisions  of  Section  230  of  the  Code 
of  CiFil  Procedure,  inasmuch  as  the  plaintiff 
was  not  in  actual  possession  of  the  property 
in  dispute.  But  the  Courts  have  found  that 
^6  person  in  actual  occupation,  namely, 
Boodhie  Singh,  was  a  tenant  of  the  plaiut- 
iff,  and  that  the  plaintiff  had  been  in  the 
receipt  and  enjoyment  of  rent  through  him. 
Possession  by  receipt  and  enjoyment  of  rent 
is  as  good  in  law  as  actual  occupation, 
ud  we  do  not  see  any  reason  why  we 
ibould  hold  that  the  provisipus  of  Section 
230  apply  to  those  cases  only  in  which 
the  party  seeking  for  relief  under  that  Sec- 
tion was  in  personal  occupation. 

We  see  no  reason  to  interfere  with  the 
judgment  of  the  Lower  Appellate  Court, 
sod  we  therefore  dismiss  this  appeal  with 
costs. 


The  20th  January  1871. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges. 

Bant  Bait — ^Bxoess  area  •-W otloa—Seo- 
tlon  13  Act  Z.  1859. 

Case  No.  1591  of  1870,  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
ihe  Judge  of  Bhaugulporcy  dated  the  1th 
May  1870,  reversing  a  decision  of  the  Dc" 
puty  Collector  of  Monghyr^  dated  the  ZOth 
November  1869. 

Thekmee    Beldar    (Defendant)  Appellant, 

versus 

Bam  Eiahen  Lall  (Plaintiff)    Respondent. 


Moonshee  Mahomed  Yusoof  for  Appellant. 
Mr.  R.  E.  Twidale  for  Respondent. 

A  suit  for  arrears  of  rent  of  a  quantity  of  land  alleged 
to  have  been  held  by  defendant  over  and  above  the 
quantity  covered  by  his  pottah  was  held  to  be  in  sub- 
stance a  suit  for  rent  at  an  enhanced  rate  requiring  the 
issue  of  a  notice  under  Section  13,  Act  X  of  1859. 

The  objection  that  no  notice  bad  been  served,  though 
not  taken  in  the  Court  below,  was  allowed  in  special 
appeal,  inasmuch  as  the  suit  had  infringed  provisions 
of  law  which  were  not  mere  matters  of  form,  but 
substantial  protection  to  the  ryot  for  whose  benefit 
Act  X  was  enacted. 

Bayley,  J.— I  am  of  opinion  that  the 
plaiutifTs  suit  in  this  case  must  be  dismissed, 
although  not  for  the  same  reasons  upon 
which  the  first  Court  has  proceeded. 

The  plaintiff  sued  for  the  rent  of  20  bee- 
gahs  and  odd  cottahs  of  land  for  the  years 
1274,  1275,  and  1276  on  the  allegation  that 
the  defendant  obtained  from  him  a  pottah 
for  142  beegahs  and  13  cottahs,  but  that 
over  and  above  that  quantity  he  actually  held 
and  occupied  the  said  20  beegahs  in  excess 
and  therefore  was  liable  to  pay  the  increased 
rent  claimed. 

The  defendant  averred  that  there  was  no 
excess  of  land  whatever,  and  added,  appa- 
rently by  way  of  challenge  and  not  as  an 
admission  or  waiver,  that  if  it  were  proved 
that  he  was  in  occupation  of  the  excess  lauds 
stated  by  plaintiff,  he  was  ready  to  pay  the 
same  rent  for  them  as  he  did  for  the  other 
lauds. 

Now,  in  the  first  place,  in  a  suit  like  this 
which  was  in  substance  a  suit  for  rent  at 
enhanced  rate  on  the  ground  of  excess  area, 
the  service  of  a  notice  before  suit  was  neces- 
sary by  Section  13  Act  X  of  1859.  The 
terms  of  Section  13  are  : — "  No  ryot  or  un- 
''  der-tenant,  &c.,  shall  be  liable  to  pay  any 
"  higher  rent  than  the  rent  payable  for  the 
'*  previous  year,  unless  a  written  notice  shall 
*'  have  been  served,"  &c.  &c. 

Now,  in  this  case  it  is  admitted  that  no 
notice  was  served  on  the  defendant.  It  fol- 
lows, therefore,  that  under  the  law  the  de- 
fendant is  not  liable  to  pay  the  enhanced 
rate  tbat  the   plaintiff  has  claimed.     It  was 
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the  duty  of  the  plaintiff,  if  he  wished  to 
enhance  the  rent  on  the  ground  of  excess 
area,  io  bring  hb  suit  in  strict  conformity 
to  the  requirements  contained  in  the  provi- 
sions of  Section  13  for  such  enhancement. 

It  is  urged,  however,  that  this  objection 
was  not  taken  in  any  Court  below,  but  at 
the  same  time  it  is  admitted,  for  it  cannot  be 
questioned,  that  this  Court  has  discretion  in 
each  particular  case  to  allow  any  new  ob- 
jection that  it  thinks  fit  either  at  the  motion 
of  the  party  or  otherwise,  and  I  think  that 
the  present  is  a  case  in  which  that  discretion 
ought  to  be  exercised  ;  for  if  we  are  to  hold, 
notwithstanding  the  absence  of  notice  in 
this  case,  that  the  ryot  is  liable  to  pay  an 
enhanced  rent,  it  would  be  holding  in  direct 
opposition  to  the  prohibitioo  contained  in 
Section  13  Act  X  of  1859.  I  think,  there- 
fore, thut  in  this  particular  case  wliere  the 
suit  is  so  improperly  brought  against  the 
provisions  of  law  (and  those  provisions  are 
not  mere  matters  of  form  but  substantial 
protection  for  the  ryot  for  whose  benefit 
the  Act  was  enacted)  we  should  allow  the 
objection  to  be  taken  although  it  was  not 
taken  in  the  Courts  below. 

Further,  the  plaintifi's  suit  was  for  rent 
of  land  alleged  to  have  been  held  and  occu- 
pied by  the  defendant  in  excess  of  the  142 
beegahs  mentioned  io  the  pot  tab  ;  and  for 
this  purpose  the  evidence  of  the  Patwaree, 
Mondul,  or  any  of  his  land  agents  would 
have  been  the  best  evidence  and  he  should 
have  also  proved  his  case  by  the  dagwaree 
chittahs  which  are  in  the  hands  of  every 
man  who  is,  as  plaintiff  is  shewn  on  the  re- 
cord to  be,  tlie  owner  or  farmer  of  an  entire 
pergunnah  ;  but  nothing  of  this  kind  has 
been  done.  An  Ameen  was  ordered  to  in- 
vestigate as  to  what  was  the  area  of  the 
excess  lands  held  by  the  defendant.  The 
Ameen  found  32  beegahs, — or  12  beegahs 
lands  in  the  defen'1  ant's  occupation  beyond 
the  20  beegahs  excess  for  which  plaintiff 
claimed  an  enhancement  of  rent  It  ap- 
pears, too,  that  as  to  these  extra  lands  two 
persons,  Fatur  Beldar  and  Dngree  Beldar, 
advanced  claims  to  the  effect  that  the  lands 
were  theirs  and  not  the  defendant^  but  tliis 
point  does  not  seem  to  have  been  investiga- 
ted either  by  the  first  Court  or  by  the  Lower 
Appellate  Court.  The  first  Court  proceed- 
ed upon  the  ground  that  as  the  plaintiff 
could  not  point  out  what  extra  lands  were 
held  by  the  defendant,  he  could  not  succeed 
in  this  case.  On  appeal,  the  lower  Appellate 
Court  says  : — *•  As    the   entire  'pergunnah 


"  was  leased  to  the  plaintiff,  unless  it  can  be 
'<  shown  that  the  terms  of  the  lease  speeialtj 
*'  barred  the  plaintiff  from  receiving  rent  for 
"  any  land  over  and  above  the  lands  for 
'*  which  pottahs  were  granted  to  the  ryoti 
^'  by  the  settlement  officer,  the  plaintiff  ss 
'*  lessee  of  the  entire  pergunnah,  is  legally 
^*  and  equitably  entitled  to  the  rent  of  any 
'*  extra  lands  cultivated  within  the  preciooti 
''  of  the  estate  covered  by  his  lease;"  tlms 
wrongly  putting  the  burthen  of  proof,  which 
ought  to  have  been  placed  on  the  plaintitf, 
upon  the  defendant. 

The  legal  course  which  the  plaintiff  ought 
to  have  pursued  was  that  of  serving  a  legal 
notice  on  the  tenant  under  Section  13  Act 
X  of  1859  before  the  institution  of  the  suit, 
and  then  furnishing  proof  of  the  facts  stated 
in  the  notice  as  the  ground  for  seeking  en- 
hanced reut,  riz.,  an  excess  of  area.  But 
nothing  of  this  kind  has  been  done.  There 
is  no  chittah  or  any  other  similar  evideace 
adduced  to  ideptify  the  lands  claimed  as  ex- 
cess lands,  and  in  fact  every  thing  is  wanting 
which  ought  to  have  been  legally  proved  in 
the  case.  Had  the  plaintiff  given  some 
proof  of  the  justice  of  his  claim,  probably 
this  Court  would  have  thought  it  proper  to 
offer  him  an  opporiuuity  of  making  up  the 
deficiency  in  his  evidence  ;  but  such  as  it  is, 
his  case  is  in  the  first  illegally  brought,  and 
in  the  next  wanting  in  legal  proof.  The 
practice  of  sending  Ameeos  to  take  evidence 
in  cases  like  this,  where  the  evidence  ought 
more  properly  to  have  been  takeii  before  the 
Court  itself,  is,  in  my  opinion,  not  only  erro- 
neous in  law,  but  very  likely  to  tend  to  mis- 
chief and  injustice. 

Thus,  the  plaintiff  liavieg  come  into  Court 
without  doing  a  single  thing  which  under 
the  law  he  was  required  to  do,  his  suit  roust 
be  dismissed  without  prejudice  to  any  fur- 
ther action  that  he  may  be  advised  to 
bring. 

As  the  objection  as  to  notice  was  not 
taken  in  any  Court  beiow,  I  thiok  each  par- 
ty should  bear  his  own  costs  throughout. 

Miller,  J, — I  concur  in  dismissing  the 
plaintifi^s  suit.  The  suit  was  ostensibly 
brought  as  an  ordinary  suit  for  arrears  of  rent, 
but  in  substance  it  was  a  suit  for  arrears 
of  rent  at  enhanced  rates.  It  was,  there- 
fore, incumbent  on  the  plaintiff  to  serve  a 
notice  upon  the  defendant,  under  the  provi- 
sions of  Section  13  Act  X  of  1859,  before 
he  commenced  any  proceedings  on  sQoh  a 
cause  of  action. 
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It  IB  Mid  that  this  objectfoii  was  not 
taken  in  the  Court  below,  but  the  objection 
18  one  which  goes  to  shew,  under  the  ex- 
press words  of  the  Section  above  referred 
m.  tiiat  the  defendant  is  not  liable  to  pay 
toy  enhanced  rent  to  the  plaintiff,  because 
he  WIS  not  served  with  the  notice  required 
bj  that  Section.  It  is  quite  clear  that  the 
defendant  has  been  throughout  contesting 
his  liability  to  pay  any  enhanced  rent,  and 
iDder  such  circumstances  it  cannot  be  for  a 
SMMDent  contended  that  there  was  any  waiver 
OD  the  part  of  the  defendant.  Whether  I 
ihoald  have  allowed  this  objection  to  be 
taken  in  special  appeal,  if  the  circumstances 
ef  (his  case  were  different  from  what  they 
«ld,  it  is  not  necessary  for  me  to  say  ;  but 
koking  to  the  way  in  which  this  suit  was 
Wonght  and  managed  on  the  part  of  the 
platotiff  in  the  Courts  below,  I  am  clearly 
ef  opioioo  that  he  is  not  entitled  to  harass 
the  defendant  by  continuing  this  litigation 
117  further.  Instead  of  coming  forward 
vHh  clear  and  distinct  evidence  in  support 
ef  his  allegations,  he  has  left  every  thing  to 
le  proved  for  him  by  the  Ameen  ;  and  al- 
thoogh  there  is  nothing  in  law  which 
^vents  a  party  from  asking  for  a  local 
mveetigation,  I  cannot  help  remarking 
iM  the  plaintiff's  request  for  such  in- 
VtttigatioQ  in  this  case  was  nothing  but 
at  expedient  to  do  away  with  those  pro- 
▼^sioirt  of  the  Code  of  Ciyil  Procedure  which 
njoin  that,  except  under  special  circumstan- 
ces, witnessee  should  be  examined  in  open 
Coort  in  the  presence  of  the  parties,  and  not 
by  cemmission.  It  is  true  that  the  Ameen 
was  competent  to  take  the  depositions  of 
vitnessesi  but  I  see  no  reason  whatever  why 
Uiese  witnesses  should  not  have  been  pro- 
dseed  and  examined  in  open  Court.  No  in- 
^ecUott  of  the  land  was  necessary  in  this 
ease,  and  the  first  thing  that  the  plaintiff 
Wight  to  have  proved  was,  not  merely  that 
the  huids  in  dispute  were  situated  within  the 
'  gMgrephioai  limits  of  the  pergunnah  leased 
taham,  bat  that  those  lands  were  included 
bthe  settlement  made  with  himn  and  that 
^defendants  were  in  point  of  fact  in  oc- 
«ifetioa  thereof  as  his  tenants.  Nothing 
<rf  tihis  kind  has  been  attempted  to  be  done, 
i>iI«ould,  therefore,  without  going  any 
tether  into  the  merits,  dismiss  this  suit  on 
<hs  Ample  ground  that  no  enhancement  of 
fm  can  be  decreed  against  the  deferidiants 
^  .th  absenoa  of  the  notice  prescribed  by 
8«*Ht  13  Act  X  of  1859. 

llgree  ulso  Ui  the  order  a»  to  coeU^ 


The  24th  January  1871. 

Present  t 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges. 

Oevtifloate  of  admlntotratlon^BelM 
— Matiiitenanoe. 

•  Case  No.  21  of  1870. 

Application  for  review  of  judgment  passed 
by  the  Hon'ble  Justices  JB,  V,  Bayley 
and  Dwarkanath  Mitter^  on  the  IZth 
July  1870,  in  Miscellaneous  Appeal  No. 
88  •/  1869. 

Dinobundhoo  Chowdhry  (  Objector  )   Peti- 
tioner^ 

versus 

Bajmohinee  Chowdhrain  (Petitioner)   Op- 
posite Party, 

Mr.  J.  W.  B.  Money  for  Petitioner. 

Mr.  J,  Graham  and  Baboos  Mohendro  Lall 
Shome  and  Grija  Sunkur  Mojoomdar 
for  Opposite  Party. 

Where  the  will  set  ap  by  objectors  to  an  application 
by  the  natural  heir  for  a  certificate  of  administration  is 
not  sufficiently  proved,  a  Court  is  justified  in  looking 
on  the  natural  heir  as  the  party  entitled  to  the  certi- 
ficate. 

The  question  of  the  adequacy  of  the  maintenance 
granted  to  widows  and  daughters  must  depend  in  each 
case  on  its  own  peculiar  circumstances. 

Bayley^  J.— Aftbk  fully  hearini^  the 
learned  Counsel  for  the  applicant,  I  am  still 
of  opinion  that,  for  the  purposes  of  a  certifi- 
cate^  the  will  propounded  by  Diuo  Bundhoo 
is  not  sufficiently  proved  to  justify  me  in 
holding  that  he  is  entitled  under  it  to  that 
certificate  in  preference  to  the  widow»  the 
next  heir  of  the  decea  sed. 

The  two  main  points  argued  ave-^^fSrstly^ 
that  the  inadequacy  of  the  grant  made  to  the 
widow  and  die  daughter  in  the  will  must  not 
weigh  against  the  direct  evidence  in  support 
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of  the  will ;  and  secondly,  that  the  mainten- 
ance allowed  is  in  accordance  with  the  custom 
of  the  family,  as  is  proved  by  certain  records 
in  the  case  of  a  brother  and  an  uncle  in  the 
same  family. 

When  we  first  heard  the  case,  we  consider- 
ed the  evidence  very  carefully,  and  weighed, 
on  the  one  hand,  the  direct  evidence  as  to 
the  execution  of  the  will,  and  on  the  other, 
the  probabilities  and  surrounding  circum- 
stances of  the  case,  and  thought  it  immaterial 
and  improbable  that  the  widow  and  the 
daughter  should  be  left  without  those  ordi- 
nary provisions  generally  made  to  such  near- 
est of  kin. 

After  a  full  rehearing  of  the  whole  case  to- 
day, I  still  adhere  to  the  opinion  that  I 
formerly  entertained.  I  think  that  the  special 
title,  that  is,  the  will,  set  forth  by  Dino 
Bundhoo  is  not  sufficiently  proved,  and  that 
thus  for  the  purposes  of  the  certificate  we 
are  justified  to  look  to  the  natural  heir  as 
the  party  entitled  to  it. 

As  to  the  other  wills  that  have  been  filed 
to  show  that  rupees  26  was  the  ordinary 
maintenance  allowed  for  next  heirs,  widows 
and  daughters,  in  other  cases  in  (he  family  of 
the  testator,  we  have  to  observe  in  the  first 
place  that  those  wills  are  not  proved;  and 
secondly,  we  must  not  come  to  any  conclusion 
in  this  case  8im[)ly  on  the  acts  of  the  other 
members  of  the  family  in  other  cases,  and 
each  case  must  depend  on  its  own  peculiar 
circumstances.  It  may  be  that  some  special 
reasons  exist  in  relation  to  one  member  of 
the  family  which  do  not  hold  good  in  the 
case  of  another.  But  be  that  as  it  may,  the 
result  of  a  careful  consideration  of  the  whole 
evidence  and  circumstances  of  this  case  is 
that  the  will  propounded  by  Dino  Bundhoo 
is  not  sufficiently  proved  to  divest  the  natural 
l»eir  of  her  right  to  the  certificate.  The 
petitioner  is,  no  doubt,  entitled  to  bring  a 
regular  suit  if  he  is  so  advibcd.  This  order 
will  not  prejudice  his  so  doing  if  advised. 

The  application  is  rejected  with  costs. 

Mitier,  J, — I  concur  in  rejecting  this  ap- 
plication. The  new  documents  ought  not  to 
be  admitted.  The  petitioner  hud  ample 
opportunity  to  produce  them  at  the  first 
trial,  particularly  after  the  order  of  remand. 

Upon  the  other  arguments,  I  have  already 
expressed  my  opinion  in  the  judgment  for- 
merly delivered  by  me|  and  I  »dh«re  to  that 

ppinlQQ  DOWf 


The  24  th  January  1871. 

Present : 

The  Hon'ble  G.  Loch  and  Onoocool  Chan- 
der  Mookerjee,  Judges, 

ISxeontlon—Aefanil— Interest. 

Case  No.  389  of  1870. 

Jfiscelianeous  Appeal  from  an  order  passed 
by  the  Judge  of  Moorshedabad,  dated  the 
30th  August  1870,  modifying  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  14M  May  1870. 

Wooma  Soonduree  Burmonia  (Judgment- 
debtor)  Appellant^ 

versus 

Gooroo  Pershad  Roy   and  others  (Decree- 
holders)  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Anund  Chunder  Ghossal  and 
Mohendro  Lall  Seal  for  Respondents. 

While  a  special  appeal  was  pending,  the  decree-holder 
took  out  execution  and  realized  a  sum  ia  Batis£actioa  of 
his  whole  decree.  The  decree  having  been  modifed 
and  the  amount  decreed  reduced,  the  judgment -debtor 
applied  for  a  refund  of  the  excess  payment,  and  this  waa 
awarded  to  hira  with  interest. 

HuLD  that  interest  was  rightly  awarded. 

Loch,  J. — It  appears  that  in  this  case  a 
decree  was  passed  by  the  Judge  of  Moor- 
shedabad  in  alteration  of  a  decree  of  Che 
Subordinate  Judge.  By  that  decree  tho 
Judge  awarded  to  the  plaintiff  wasiiat  for 
five  years  on  account  of  one  mouzah  Dhu- 
rumpore,  and  for  two  years  on  account  of  the 
other  two  mehals  Tehatee  and  Baboopore, 
with  interest  thereon.  A  special  appeal  waa 
preferred  to  this  Court  when  the  decree 
of  the  Judge  was  modified  on  the  14th  May 
1869,  and  the  plaintiff  was  declared  entitled 
to  mesue  profits  only  for  two  years  oa 
account  of  mouzah  Dhurumpore  as  well  as 
of  the  two  other  villages.  It  appears  aUo 
that  while  the  special  appeal  was  peodiog, 
the  plaintiff  took  out  execution  in  August 
1868,  and  realized  from  the  defendant  iliQ 
sum  of  Rupees  1,967-10-9  in  satisfactiou  of 
the  whole  of  his  decree.  On  (hat  decree 
being  modified  by  an  order  of  the  High 
Court,  the  defendant  applied  for  a  refuud  of 
tlie  excess  payment,  and  the  Judge  has 
uwurded  him  Uie  luia  of  Aup^oi  l»607i4*4 
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^iog  the  principal,  interest,  and  costs  which 
jbe  bad  paid  in  excess  of  tbe  amount  decreed 
bj  the  High  Court. 

Vom  it  is  contended  before  us  that  tlie 
Jadge  should  not  have  awarded  interest  on 
the  princifMil  sum  which  was  ordered  to  be 
refuoded  to  ibe  debtor.  But  we  do  not  see 
that  this  objection  is  of  any  weijht.  The 
case  ii  a  simple  one.  In  liquidation  of  the 
decree  which  was  then  outstanding  ntzninst 
him,  the  dt^fendnnt  paid  dowu  the  sum  of 
rupees  1,967*10  9,  and  when  that  dt^cree 
WIS  modified  he  asked  that  so  much  of  the 
sum  which  lie  had  paid  in  excess  of  the 
aoK)UDt  decreed  by  the  Ui<;h  Court  might  be 
refaoded  to  him  with  interest  ;  and  we  think 
that  the  Judge  was  perfectly  ri(;ht  in  award- 
iu^  interest.  The  decree-holder  hnd  taken 
Ottt  the  money  and  had  made  use  of  if,  and 
when  he  was  obliged  to  refund  the  money 
the  debtor  was  entitled  to  receive  interest 
Bpon  that  money,  which  properly  ought  ne- 
fer  to  have  found  its  way  into  the  hands  of 
the  decree*holder. 

We  think,  therefore,  that  the  objection 
DOW  taken  before  us  must  be  disallowed,  and 
the  appeal  dismissed  with  costs,  sixteen  ru- 
paep  being  allowed  as  pleader's  fee. 

M^okerjee,  ./.—I  concur. 


Tli9  ?3rd  JaQuary  ;87h 

Present : 

The  HoD*ble  J.  P.  Norman,  Officiating  Chief 
Juitiee,  and  (lie  Hou'ble  G.  Loch,  Jadge. 

Tr^ilMfer  of  a  decree— Sections  Z  and 
9  Act  JCn  of  1870. 

Id  the  matter  of 

Sfe^im^tty  Jagodumba  Dossee,  Petitioner. 

Mr.  R.  T.  Alldn  for  Petitioner. 

Whert  by  the  operation  of  Act  VIII  (B.  C.)  of  1869  and 
A«  in  of  1S70,  a  decree  is  transferred  («.  g.,  from  the 
Cmt  of  a  Deput\*  Collector  to  that  of  a  Subordinate 
'ttd  •!,)  any  application  as  to  a  matter  prior  to,  <  r  which 
Mj  aiSeet,  the  decret*,  (a.  g,,  an  application  for  a  review) 
ssst  bo  nude  to  the  Coiut  which  passed  the  decree. 

Norman,  C.  J. — It  appears  to  us  that 
tWre  is  uo  ground  fur  our  interference  in 
this  case.  By  the  conjoint  operation  of  Act 
VIII  of  1869  and  Act  111  of  1870,  B.  C,  the 
^fcrcc  against  the  applicant,  Sreemuttj 
ilagodumbaOossee,  was  transferred  from  the 
f^  ^  ib^  J}fipuij  Qollector  to  thai  of  the 


Subordinate  Judge  of  24-Pergnnnuhs.  Tiie 
Subordinate  Judge  who  was  exf^cuting  ilint 
decree  made  a  certain  order.  The  applicant 
then  presented  a  petition  to  (lie  Subordinate 
Judge  to  review  the  jud«;ement  of  I  he 
Defiuty  Collector  which  wns  pnss^d  so  long 
ago  as  the  16th  June  1869.  Tlie  Ju«lge 
refused  that  application,  considering  thai,  he 
iiad  no  jurisdiction  to  entertain  ;  and  that 
if  the  petitioner  desired  to  have  ilitit  decree 
reviewed,  her  proper  course  wns  to  apply 
to  the  Deputy  Collector. 

We  think  that  the  Judoro'wns  perft-olly 
right.  Under  Section  3  A't  III  of  1870 
the  decree  alone  was  transferred,  thai  is, 
transferred  for  the  purpose  of  execution. 
If  there  had  been  nny  doubt  as  to  the  trnns- 
fer  of  the  suit  by  the  transfer  of  the  decree, 
that  doubt  would  have  been  set  at  rest  Uy 
the  2nd  and  5ih  Sections  of  Act  III  of  1870, 
which  show  clearly  that  any  application  in 
the  suit  as  to  a  matter  prior  to,  or  wlii(rli 
might  affect,  a  decree  must  be  made,  not  to 
the  Court  to  which  the  decree  was  trans- 
ferred, but  to  the  Court  by  which  the  de- 
cree was  made.     The  application  is  refused. 


The  23rd  Januory  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Sndowmentft  (wuqf)  — Bsecntlon— At- 
taohmeut^Xaeaaes. 

*      Case  No.  152  of  1870. 

Special  Appeal  from  a  decision  paxsed  h?/ 
the  Judge  of  East  Burdwan,  tiated  the 
2\st  Septemher  1869,  modifying  a  deci^ 
sion  of  the  Subordinate  Judge  of  that 
District,  dated  the  2Uh  June  1869. 

Mr.  James  Fegredo  (Defendant)  Appellant^ 

versus 

Mahomed  Mudessur  and   others  (Piainiiflfs) 
Respondents. 

Messrs.  C.  Gregory  and   J.  S,  R^chfort  and 
Baboo    Taruck  Nath  Sein  for  Apcellant. 

BaboosChunder  Madhub  Ghose  and  Romesh 
Chunder  Mitter  for  Respondent. 

Where  property  is  endowed  (made  wuqf)  by  the  pro- 
prietor, and  fls  such  devolves  to  his  \vidu\v  «8tiu»tee 
(Mutwuilee),  it  caanot  be  sold  m  sauslaction  of  a  <^iiim 
against  biou 
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A  widow  claiming  to  be  such  tniatee  cannot  be  bound 
by  a  decision  adverse  to  a  claim  set  up  by  her  husband** 
intmd-father  in  respect  to  the  property  coacerned,  if 
the  was  not  a  party  to  the  litigation. 

Where  landed  property  is  attached  in  execution  of  a 
decree,  the  party  attaching  is  bound  by  a  leaM  obtained 
fur  it  prior  to  his  attachment. 

Kemp,  J, — This  suit  was  remanded  on  the 
]9ili  August  1868  by  Justices  Bayiey  and 
Macphersou.*  The  decision  remanding  the 
case  is  a  very  elaborate  one,  and  enters  most 
fully  into  the  case  both  on  questions  of  law 
and  fact. 

Mr.  Justice  Macpherson,  who  gave  the 
decision,  observed  that  *'  the  case  was  really 
'*  a  very  difficult  one,  involving  many  very 
**  complicated  and  intricate  questions,  and 
"  the  consideration  of  various  previous  de- 
"  crees,  the  effect  of  which  it  was  not  very 
**  easy  to  ascertain  accurately."  Furtlier, 
that  learned  Judge  remarked  that  *'  it  was 
'*  impossible  to  discover  and  declare  the  true 
*^  relative  positions  of  the  parties  without 
*'  going  with  the  utmost  precision  and  ac- 
'*  curacy  iuto  all  the  details  of  what  has 
**  occurred,  both  as  to  the  results  of  previous 
'*  litigation  as  to  the  property  in  dispute,  and 
**  in  the  course  of  the  dealings  between  the 
*'  appellant  and  the  widows  in  relation  to  the 
'*  giving  the  lease  to  the  appellant  and  sub- 
*'  sequent  thereto." 

The  case  has  occupied  much  of  oar  time, 
and  we  cannot  without  entering  into  some 
detail  satisfactorily  dispose  of  it. 

The  case  is  briefly  this: — The  plaintiff, 
special  respondent,  is  an  auction-purchaser  in 
execution  of  a  decree  of  the  rights  and  in- 
terests of  Diid  Ali  and  Mahomed  Ali,  two 
brothers.  It  has  been  found,  and  the  point 
is  no  longer  open  to  discussion,  that  Mahomed 
Ali  had  no  rights  and  interests  such  as 
could  pass  to  the  plaintiff  under  the  pur- 
chase. Dud  Ali,  the  remaining  judgment- 
debtor,  is  represented  by  his  two  widows 
Akburoonissa  and  Nujoomoonissa.  The  de- 
fendant, special  appellant,  Mr.  Fegredo,  is 
the  proprietor  of  the  National  Hotel  at 
Burdwan.  The  plaintiff,  after  his  purchase 
in  Fel»ruary  1864  of  the  rights  and  interests 
of  Dad  Ali,  sued  Fegredo  for  the  rent  of  the 
said  house,  alleging  that  on  the  14th  August 
I860  he  served  a  notice  on  the  defendant 
Fegredo  to  quit,  not  the  whole  house,  but  a 
13  anna  share  of  the  house  ;  and  that  if  he 
did  not  quit  he  would  be  charged  with  rent 
at  the  rate  of  100  Rupees  per  mensem   for 

♦  10  W.  R.,  p.  267. 


the  13  annas  share  of  the  house  in  lieuof 
40  rupees,  the  rent  hitherto  paid  by  the  tenaat 
Fegredo.  ^ 

The    defendant    Fegredo's    defence   was 
briefly  to  this  effect, — that  he  held  a  lense 
from  Akburoonissa  and  Nujoomoonissa,  the 
two  CO- wives  and  widows  of  Dnd  Ali,  ex- 
ecuted  on   the   part  of    Akburoonissa  and 
confirmed   on    the   part    of    Nujoomoooissa 
before  the  date  of  the  attachment  taken  out 
by    plaintiff    in  execution   of    his   decree; 
that   this  lease   gives  him   a  good   title  as 
against  the  plaintiff.     Fegredo  further  alleg- 
ed  that  Kliyrat    Ali,    the    grand-father  of 
Dad    Ali   and  Mnhomed  Ali,   made   a  will 
by    which  he   endowed  the  property  ;  that 
Dad      Ali     by     an     exchange     with     his 
brother  Mahomed  Ali   obtained  this   house 
in  lieu  of  another  house  at  the  same  station 
of  Burdwan,  and   that  by  the  exchange  the 
whole  house  in  dispute  known  as  the  **  Cap- 
tain   Saheb's   Kootee*'   became  wuqf;   that 
Dnd   Ali   by   his  will  left  the  property  in 
dispute  as  wuqf  to  bis  two  widows  in  the 
proportion    of    10  annas     to    the   younger 
wife   Nujoomoonissa,    and  6   annas    to   the 
elder  wife  Akburoonissa.     Fegredo,   there- 
fore, contends^ that  as  the  house  in  disnute 
was  wuqf  property,  it  could  not  be  sold  in 
execution  of  a  decree  against  Dad  Ali  or 
his  widows  as  representing  him. 

Fegredo  obtained  in  the  first  instance  a 
lease  for  the  whole  house  from  Akburoon- 
nissa  alone  on  the  4th  Bhadro  1269.     This 
was  admittedly  before  the  attachment  and 
sale   iu    satisfaction    of  the    decree   under 
which  the  plaintiff  purchased.     He  alleges 
that  on  the  12th  Aughran  1269,  he  obtained 
from   the   other    widow    Nujoomoonissa   a 
confirmation  of  the  above  lease,  which  con- 
firmation is  also  prior  in   date  to  plainiiff^s 
attachment ;   that   in   Assin   1270,  or    sub- 
sequent to  the  plaintifl^s  attachment,  Nujoo- 
moonissa executed  a  formal  lease  to  him  of 
her   share    in    the    house.     The   defendant 
Fegredo  in  addition   to  denying  the  plaiot- 
ifl*8  title  pleaded   further,  that  he  had  ex- 
pended a  large  sum  of  money  in  repairing 
the  house,  and  that  his  lessors  had  agreed  to 
allow  him  2,000  rupees  for  the  repairs  with 
interest  at  5  per  cent.,  the  said  sum  to  be 
recovered  by  deductions  from  the  rent.      He, 
therefore,    claimed    the   benefit   of  this  ar- 
rangement us  against  the  plaintiff,  if  liable 
at  all  (0  the  plaintiff. 

In  the  firftt  instance  and  before  the  re- 
mand, the  Principal  Sudder  Ameen  found 
that  the  property  was   not  wuqf,   and  gave 
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•  decree  to  the  plaintiff  at  40  rupees  per 
nensem.  The  Judge  held  thnt  the  lease  hy 
Akburoonissa  was  bond  fide,  hut  that  the 
alleged  ratification  by  Nujoomoouissa  by  let- 
ter prior  to  attachment  had  not  been  proved. 
He  objected  to  the  letter,  first,  that  it  was 
II  copy;  secondly,  because  Fegredo  had  not 
deposed  on  oath  to  the  circumstances  under 
which  the  letter  was  given  to  him. 

The  Judjje  held  that  the  plaintiff  was  not 
bound  by  the  lease  of  Nujoomoonissa,  He, 
howeter,  was  of  opinion  that  Fegredo  was 
entitled  to  a  fair  sum  for  repairs  done,  as 
loch  repairs  were  requisite.  The  case  was 
remanded  by  him  for  further  investigation, 
u  to  the  extent  and  amount  of  repairs  done. 
A  decree  was  given  to  the  plaintiff  at  the 
rate  of  100  rupees  per  mensem  for  the  10 
annas  share  from  date  of  notice  to  quit,  sub- 
ject to  a  deduction  of  what  might  on  en- 
quiry be  found  due  on  account  of  repairs. 

Both  parties  appealed,  and  this  Court  re- 
minded the  case  directing  the  judge  to  try 
the  following  issues  :— 1st.— As  to  the  date 
ai  which  Nujoomoouissa  first  confirmed  the 
lease  to  Fegredo. 

The  Court  directed  this  issue  to  be  pro- 
perly tried  and  decided,  fresh  evidence 
being  gone  into  for  this  purpose.  It  further 
directed  that  both  Fegredo  and  Nujoomoo- 
niiaa  should  be  examined  strictly  as  to  the 
exact  date  on  which,  and  circumstances  un- 
der which,  the  letter  of  confirmation  was 
gifeiu 


2nd  Issue. — Whether  the  house  in  dispute 
eameto  the  hands  of  the  widows  of  Dud  Ali 
•iwuqf,  and  was  wuqf  at  the  time  the  lease 
was  given  to  Fegredo  by  Akburoonissa. 

With  regard  to  this  issue  this  Court  re- 
narked — **  that  there  can  he  no  doubt  that 
•*  the  house  was  treated  by  Dad  Ali  in  his  will 
"as  wuqf,  and  was  left  in  the  proportions  of 
*'6  aonns  and  10  annas  to  his  widows  ;  that 
•'the  Judge  had  adopted  and  acted  upon  the 
••gift  to  the  widows,  but  had  not  recognized 
"or  given  eflfect  to  so  much  of  the  will  as 
"treated  the  property  as  wuqf;  that  it 
"might  be,  as  the  Principal  Sadder  Ameen 
•*8aid,  that  the  will  of  Khyrnt  Ali  had  been 
** declared  by  a  competent  Court  to  he  a 
••forgery  and  that  this  house  never  cnme 
•*  into  the  hands  of  Dad  Ali  as  wuqf;  but 
••it  was  matter  for  consideration  whether 
••there  was  any  thing  whirh  prevented  Dad 
••All  from  liimself  making  the  property 
••wuqf  and  leaving  itas  mc\\  to  his  widows." 
If,  observes  the  learned  Judge,  the  question 


us  to  this  house  being  in  the  hands  of  the 
widows  as  wuqf  has  been  determined  by 
a  judicial  decision,  which  is  conclusive 
against  the  partits  in  this  suit,  of  course 
there  is  an  end  of  the  matter  ;  but  it  was  not 
easy  to  discover  whether  there  was  really 
any  binding  decision  on  this  point. 

The  learned  Judge  in  framing  issue  No.  2 
observes  further,  that  it  is  possible  that  the 
property  in  dispute  may  be  wuqf  of  the 
creation  of  Dad  Ali,  and  directed  that  this 
question  must  be  distinctly  disposed  of  ;  that 
the  Judge  must  consider  and  state  with  pre- 
cision what  particular  decisions,  if  any,  re- 
lating to  the  matter  in  issue  in  this  suit  are 
admissible  as  evidence  aud  are  binding  on 
the  parties. 

TheJudge  was  also  directed  to  find  whe- 
ther the  endowment  was  bona  fide  or  merely 
nominal,  for  if  the  latter  it  would  not  be 
valid  wuqf  as  against  the  plaintiff. 

3rd  Issue. — What  is  a  fair  and  reasonable 
rent  for  the  10  annas  share  of  the  house. 
In  deciding  this  issue,  the  Judge  was  directed 
to  consider  the  state  of  the  house  when 
Fegredo  entered  upon  the  occupation,  as  also 
the  reasonable  and  necessary  repairs  execut- 
ed by  him  since  his  entry. 

As  regards  the  cross-appeal  of  the  plaint- 
iff, the  learned  Judge,  Macpherson,  remark- 
ed that  it  is  clear  that  the  liability  of  the 
plaintiff  to  the  deduction  claimed  for  repairs 
depends  entirely  oh  the  date  of  the  agreement 
to  allow  such  repairs  entered  into  by  the 
widows  ;  if  it  was  entered  into  before  the  at- 
tachment, it  is  binding  on  the  plaimiff  exactly 
in  the  same  degree  as  the  lease  ;  if  after  the 
attachment  it  cannot  in  any  way  bind  the 
plaintiff. 

After  remand  the  case  was  re-tried  by 
the  Subordinate  Judge,  Baboo  Russick  Lall 
Bose,  who  dismissed  the  plaintiff^s  suit  with 
costs.  The  Subordinate  Judge  held  that 
the  property  was  wuqf,  for,  observes  the 
Subordinate  Judge,  it  is  clear  that  Dad  All 
alone  had  any  title  in  the  property,  which 
would  not  have  been  the  case  if  the  proper- 
ty was  not  endowed.  He  further  held  that 
there  was  nothing  in  the  former  decision  to 
show  that  the  act  of  Dad  Ali  in  mnking  the 
wuqf  was  invalid  ;  and  with  reference  to 
the  bona  fide  character  of  the  endowment,  he 
found  that  from  the  evidence  of  some  of  the 
witnesses  produced  by  the  plaintiff,  it  might 
be  gathered  that  during  the  life-time  of  both 
Khyrat   Ali  apd  Dad   Ali  the  property  wa% 
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used  118  wuqf  in  tlieir  family,  and  the  pur- 
poses for  which  the  eudowment  waa  made 
were  carried  out. 

The  Subordinate  Judge  Vefers  to  the  deed 
of  exchange  dated  the  14th  Bysack  1265, 
and  to  che  will  of  Dad  Ali  dated  22nd  Bjsack 
of  the  same  year.  This  will,  he  obserres. 
is  registered,  and  wiis  executed  and  o'^ted 
upon  long  before  the  attachment  and  auction- 
]Mirchase  of  the  plaintiff,  and  that  at  the 
time  this  deed  was  executed  there  was  no 
necessity  for  preparing  it  fraudulently  :  hence 
it  cannot  be  said  that  the  act  of  making 
the  property  wuqf  was  invalid,  or  that 
it  was  not  really  made  wuqf.  Further, 
that  n  decree  of  the  late  Sudder  Court  in 
September  1861  shows  that  Dad  Ali  ap- 
pointed his  two  wives  MutawuHees,  and  that 
nn<»ljection  thereto  raised  hy  the  co-sharers 
was  rfjecic<l  and  a  cei  tiBcate  granted  to  the 
willows  according  to  the  terms  of  the  will  of 
Dud  Ali.  The  8ul>ordinate  Judge  ends  his 
judgment  by  r«'marking  **  that  as  the  plea 
**  of  the  wuqf  character  of  the  property 
**  was  established  and  supported  by  the 
•*  evidence,  it  was  ueedle!*s  to  adjudicate 
"  upon  the  other  issues  framed  by  the  High 
••  Court." 

The  plainlifTthen  appealed,  and  the  Judge, 
Mr.  A.  E.  Russell,  on  the  main  question 
of  wuqf  or  no  wuqf,  remarks  that  "the 
**  previous  Iiii<;ation  to  be  found  in  decisions 
•*  No3.  7  and  8  ha<l  disposed  of  the  question 
**  of  endowment  in  as  far  as  the  endowment 
•*  by  Khyrat  Ali  is  concerned,  as  the  plaintiff 
<*  in  one  of  those  suite,  who  is  one  of  the 
**  present  defendant's  lessor,  sued  to  set 
•*  aside  an  auciion-sale  on  the  ground  of  the 
"  prop?rty  sold  by  the  same  being  portion 
**  of  an  endowment,  her  claim  was  dismissed  ; 
«*  and  seeing  that  these  lessors  at  that  time 
*<  dnelaied  that  they  held  under  the  will  of 
<*  D  id  Ali,  and  did  not  prove  in  these  cases 
"  that  any  endowment  was  created  by  that 
•'  will,  1  very  much  doubt  whether  their 
"  lessi-e  (Fejjredo)  is  now  entitled  to  raise 
•*  that  question."  The  Judge,  however,  in 
order,  as  he  eays,  to  carry  out  the  directions 
of  this  Court,  Slates  that  **  he  has  given 
this  matter  attention  also,"  and  having  read 
the  will  and  deed  of  exchange,  he  is  of  opinion 
that  these  documents  are  not  of  such  a  nature 
ns  to  create  any  endowment.  The  Judge 
proceeds  to  observe  that  *'  the  testator,  i.  e., 
Dad  Ali,  holding  as  a  Mutawullee  could  not 
not  do  otherwise  than  hand  down  the  pro- 
perty toother  trustees,*  but  when  it  ia  proved 
ttat  Dad  AM  did  t^Qt  bold  by  *  valid  deed 


of  endowment,  because  though  he  declared 
himself  to  be  a  Mutawullee,  he  was  **  </« 
facto  proprietor  of  the  property." 

With  reference  to  the  issue  as  to  the  datsf 
of  the  letter  of  confirmation  by  Nujoomoo- 
nissa  of  the  lease  to  defendant,  the  Judge 
observes  that  **  he  considers  that  the  lady 
'*  has  most  glaringly  shirked  from  answering 
"  any  direct  question  regarding  it,  while  she 
'*  is  able  to  speak  to  any  other  of  the  numer- 
'*  ous  points  on  which  she  was  examined  } 
*'  further  that  beyond  the  admission  by  the 
*'  lady  that  the  letter  bore  her  seal,  she  had 
**  not  attested  it." 

With  reference  to  the  evidence  of  Fegreda^ 
the  Judge  observes  that  Fegredo  failed  Uf 
fix  in  any  intelligil)le  way  the  period  dt 
which  the  letter  was  given.  For  these 
reasons,  the  Judge  was  of  opioion  th«t 
Nnjoomoonissa  **  has  purposely  shirked  the 
question  as  to  the  time  at  which  the  letter 
was  written." 

In  the  matter  of  the  notice  to  the  def^#^ 
ant  Fegredo  to  quit  the  house  unless  h^ 
agreed  to  pay  the  enhanced  rate  of  i^ht 
demanded,  the  Judge  was  of  opioion  *'  tliat 
'*  he  was  not  justified  in  awarding  the  rent 
**  demanded  in  the  notice  from  date  of  ihn 
**  notice  or  even  from  the  date  of  Miit  ;* 
the  defendant  will  be  liable,  says  the  Judge, 
*'  to  pay  rent  according  to  the  rate  which 
'*  the  Court  deems  to  be  equitable  from  the 
"  date  of  the  Judge's  decree." 

In  the  matter  of  the  claim  made  by  the 
defendant  for  repairs  and  re-constructions, 
the  Judge  was  of  opinion  that  '<  titey  cannot 
*'  be  binding  upon  the  plaintiff,  for  the  con- 
*'  sent  of  the  defendant's  lessor,  namely, 
**  Nujoomoonissa,  to  the  hill  for  repair,  fcc, 
**  amounting  to  rupees  2,000,  was  given  atier 
**  the  date  of  attachment  ;"  further,  as  ilie 
defendant  has  been  in  possession  of  tlie 
house  for  a  numl>er  of  years  at  a  low  rent, 
the  Judge  did  not  think  **  that  it  is  now  neces« 
*'  sary  to  allow  the  defendant  to  claim  n 
*'  lower  rent  in  future  on  the  plea  of  the 
*'  expense  he  has  been  put  to  in  the  con* 
*'  struciion  of  rooms  and  the  repairs  of  ilie 
**  house,  especially  as  the  amount  expended 
"  is  excessively  badly  established."  'i'he 
Judge  tbund  that  a  fair  and  equitable  rent 
was  rupees  100  per  mei^em  ;  but  **  as  the 
**  suit  was  one  for  arrears  of  rent  of  a  hiHise 
'*  and  not  for  a  settlement  of  tiie  rare  at 
<*  which  it  can  be  held  in  future,"  the  Jm^re 
would  not  pass  any  opinion  <*  as  to  the  rate 
<*  which  the  defendant  will  be  liable  to  pay 
^'htroafttr  on  account  of  tbe   10  aniM 
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•*  abarff  of  (he  property."  The  Judge  decreeB 
tbereiu  at  theexiaiinc;  rate,  t.  f.,  40  rupees 
per  mensem  up  to  the  date  of  suit.  Each 
partj  to  paj  hia  own  costs  of  the  ap|>eAl. 
l^iost  this  decision  both  parties  came  up 
io  appeal  to  this  Court. 

We  take  the  question  of  waqf  first,  for  if 
tbtfl  property  U  wuqf  it  will  be  UDuecessury 
to  consider  the  other  questions  raised  by  the 
remand  order,  inasmuch  as  if  the  property 
|iii  dispute  was  endowed  by  Dad  AH  and  as 
|Mch  devolved  to  his  widows  as  trustees,  it 
|eoold  not  be  sold  in  satisfaction  of  a  claim 
iguiist  Dad  Ali,  and  cousequeotly  no  title 
Imi  passed  to  the  plnintifFas  against  Fegredo, 
the  lessee  ol  the  widows,  by  the  purchase  of 
thepUiatifi  in  ejtecutiou. 

Io  disposing  of  this  issue,  we  have  to  con* 
lider,  as  tlio  Jalge  was  dtrecred  to  consider 
by  the  order  of  remand,  the  effect  of  the 
^fioQS  Ktigation  with  reference  to  this 
^pcrty,  for,  aa  observed  by  the  learned 
jsdges  remanding  the  case,  *Mt  is  mntter 
*fcr  consfdelrBtioA  whether  thei^e  was  any 
"thing  which  prevented  Dad  Ali  from  him- 
"idf  making  the  property  wuqf  and 
"leavins:  it  as  soch  to  liis  widows."  Of 
eoarse,  if  thd  question  as  to  the  property  in 
diapoteliad  been  daterthlned  by  aity  judicial 
decisions  which  are  conclusive  and  binding 
Dpon  the  parties  to  this  suit,  there  19,  as 
•^served  by  tli»  remanding  Judges,  **  an  end 
of  the  matter/* 

The  previous  litigation  referred  to  hns 
been  sabmitted  to  our  consideration.  It 
wHisists  of  two  decisions  Nos.  7  and  8. 
Now,  in  the  first  place,  the  parties  to  the 
P^ent  suit  were  not  parties  to  the  suits 
Noi.  7  and  8.  The  suit  No.  7  was  a  claim 
B«4s  hy  Akbtiroonissa,  one  of  the  widows  of 
Dxi  Ali,  against  Sutto  Butee  Dossee  and 
4iWi  in  the  summary  department.  Akbiir- 
conifsa's  lease  has  been  found  io  be  valid  as 
■gainst  the  plaintiflf  iu  the  present  suit. 

In  No.  7,  th«»  then  Principal  Sudder 
AtOMn,  Mr.  J.  Reily,  held  that  although 
AktkQroonitsa  was  not  a  parly  to  the  pre- 
vious litigation  with  resjiect  to  the  endow- 
nent  by  Khyrat  Ali  which  had  been  found 
f^  be  not  preved,  yet  as  she  was  tlie  wifV  of 
^*<1  Aii,  she  was  bound  by  the  dtcision 
koltliog  that  the  endowment  by  Khyrat  Ali 
^M  not  profed. 

No.  S.^In  this  case  the  other  widow 
BQ}oonooDissa  was  tlie  claiisaiit ;  Sutto  But* 
jj*  Sid  others  were  the  opposite  parties. 
Tothii  proline  ptither  the  pUiutiff  in 


this  suit  nor  the  defendant  Fegredo  was  a 
party.  Nujoomoonissa  stated  in  tliat  case 
that  her  husband  Dad  Ali  had  endowed  the 
property  now  in  dispute  after  an  exchange 
with  another  property.  The  same  Prinoi|»el 
Sudder  Ameen,  Mr.  J.  Reily,  relied  upon  his 
decision  in  No.  7  and  rejected  the  claim 
of  Nujoomoonissa.  In  neither  of  these  pro* 
ceedings  can  we  find  that  the  question  of 
whether  Dad  Ali  himself  endowed  the  pro- 
perty in  dispute  and  left  it  as  stjCh  to  his 
widows  was  decided.  How  the  widow  of 
Dad  Ali  was  bound  by  any  decision  adverse 
to  a  claim  sot  up  by  Khyrat  Ali,  shnply 
Kecanse  she  is  the  widow  of  his  grandson 
Dad  Ali,  it  is  not  easy  to  nnderstaod.  W4 
can,  therefore,  have  no  hesitation  in  saying 
that  chore  have  been  no  decisions  by  auj 
competent  Courts  l¥hich,  on  the  question  of 
wtiether  the  property  was  endowed  by  Dad 
Ali  or  not,  are  binding  upon  the  parties  to 
the  present  snit ;  and  we  concur  with  the 
first  Court  io  holding  that  the  former  deci« 
sions  did  not  dispose  of  the  above  question* 
There  is  evidence  which  was  believed  by  the 
first  Court,  and  which  is  not  rejected  or  even 
touched  upon  by  tlie  Judge — that  the  profits 
of  the  endowed  property  were  devoted  to  the 
purposes  for  which  the  endowment  was  creat- 
ed, and  there  is  the  very  important  fact 
noticed  by  the  first  Court,  but  wholly  lost 
sight  of  by  the  Judge,  that  W  this  property 
had  not  been  endowed,  the  two  widows  of 
Dad  Ali  would,  under  the  Mahomedan  Law, 
have  inherited  equally  and  not  have  succeed- 
ed as  trustees  to  the  property  in  the  propor- 
tion of  JO  annas  and  6  aiMias  respectively. 

We,  therefbre,  concnr  with  the  first  Court 
in  hohiing  that  this  property  was  endowed 
by  Dad  Ali,  and  as  wuqf  came  into  th^ 
hands  of  his  widows  as  Mutawullees.  Here 
we  might  well  stop,  but  with  reft  fence  te 
the  letter  of  confirmation  by  NujoomoonissSi 
we  think  that  the  Judge  is  clearly  wrong. 
Nujoomoonissa  was  examined  by  commission^ 
and  she  was  not  cross-examined  as  to  the 
firecise  date  on  which  the  letter  was  wiitten. 
The  letter  bears  date  prior  to  the  attnchment. 
Nojeomoonissn  deposes  as  to  the  circumstan- 
ces under  which  tlie  letter  was  written,  and' 
heing  unable  to  read  and  write  she  attested 
(he  letter  by  saying  ihat  the  seal  affixed  to 
it  was  her  seal,  and  that  the  letter  was  writ* 
ten  with  her  consent. 

The  Judge  is  also  wrong  io  saying  that 
the  defendant  Fegredo  does  not  in  any  *'m^ 
telligible  way  fix  the  period  at  which  tlie 
letter  wes  wiitteiii"  for  We  find  tba(  Fe|rtda 
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does  distinctly  state  the  dute  of  tlie  letter, 
and  when  and  nnder  whnt  circumstances  it 
was  written.  The  letter  being  in  confirma- 
tion of  the  previous  lease  by  Akburoonissa 
for  the  whole  house,  which  has  been  found 
to  be  valid,  and  that  lease  and  the  letter  con- 
firming it  by  Nujooraoonissa  being  of  date 
prior  to  plaintiff's  attachment,  plaintiff  would 
be  bound  by  both  leases. 

Having  found,  however,  that  the  property 
was  wuqf  created  by  Dad  All,  and  that  his 
widows  took  the  same  as  trustees  of  the 
endowment,  and  there  being  evidence  not 
discredited  or  commented  upon  by  the  Judge, 
that  the  endowment  was  bona  fide  nnd  the 
profits  appropriated  according  to  the  terms 
of  the  trust,  we  dismiss  the  plaintiff's  suit, 
and  decree  this  appeal  with  costs  of  both 
Courts  payable  by  the  plaintiff,  special  re- 
apondent. 

The  cross-appeal  of  the  plaintiff  in  the 
matter  of  the  rate  of  rent  is  dismissed  with 
costs. 


The  23rd  January  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onoocool  Chun- 
der  Mookerjee,  Judges. 

Seotion    347    Act   VXXZ.     1859-De- 
faalt— Re- admission. 

Shomaed  AH  Sowdngur,  Petitioner^ 

versus 

Eusoof  Khan  Chowdhry,  Opposite  Parti/, 

Baboo  Bhugobutty    Churn    Ghose  for  Peti- 
tioner. 

Baboo  Debendro  Nnrain  Bose  for  Opposite 
Party. 

An  appeal  havincr  been  struck  ofif  for  default,  appli- 
ention  waa  made  for  re-admission  under  Section  347 
Act  VIII  of  18591  but  the  Judge  refbsed  the  application, 
because  the  appellant  had  not  conformed  to  a  rule  which 
he  had  passed  that  two  pleaders  should  be  engaged  in 
every  appeal : 

HicLD  that  the  Judge  was  bound  to  see  whether  the 
reasons  set  forth  for  re-admission  of  the  appeal  were  sa- 
tisfactory or  not, 

Mookerjee^  J, — In  this  case  it  appears  that 
the  petitioner  was  the  appellant  in  a  certain 
appeal  before  the  Judge  of  Chittagong.  The 
appeal  was  called  for  hearing.  But  neitlier 
he  appellant  nor  his  vakeel  being  present 
the  appeal  was  s»rnck  off.  Subsequently  the 
applicant  upplied  to  the  Court  under  Stfc- 
tion  347  Act  VIII  of  1859  for  re-admis- 


siou  of  the  appeal,  setting  forth  the  reasons 
which  prevented  liim  from  appearing  when 
the  appeal  was  called  on  for  hearing. 

The  Judge  disposes  of  this  application  by 
saying  that,  inasmuch  as  he  had  passed  a 
rule  that  two  pleaders  should  be  engaged  in 
every  appeal,  and  the  rule  of  his  Court  is 
the  same  as  that  existing  in  the  High  Court, 
he  would  not  re-admit  the  appeal. 

We  think  that  the  Judge  was  bound  to  see 
whether  the  reasons  set  forth  in  the  applica- 
tion for  the  re-admission  of  the  appeal  were 
satisfactory  or  not.  This  he  has  not  done. 
We  send  the  case  back  to  the  Judge  to  act 
under  the  provisions  of  Section  347,  nnd  to 
consider  whether  a  good  ground  haa  beea 
shown  for  the  re-admission  of  the  appeaL 


The  24th  January  1871. 

Present : 

The  Hon'ble  H.  V.  Bajley  and  Dwartanath 
Mitter,  Judges. 

Wronp-door— Fraud— Civil      Goarts — 
Jarladiotion—Posaeasion— Title. 

Case  No.  1193  of  1876. 

Special  Appeal  from  a  decision  passed  £jf 
the  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  22nd  March  1870,  affirming  a 
decinon  of  the  Moonsiff  of  Teghra^  dated 
the  23rd  July  1869. 

Ram  Sahoy  Singh  (one  of  the  Defendants) 
Appellant, 

versus 

Kooldeep  Singh  (Plaintiff)  Respondents 

Baboos   Romesh  Chunder  Mitter  and   Nil 
Madhub  Sein  for  Appellant. 

No  one  for  Respondent. 

A  wrong -doer  who  has  forcibly  taken  poaseasioa  oC 
another  niHn'a  property,  is  not  entitled  to  withhoUt 
it  from  its  lawful  owner  on  the  groand  of  a  frand  whicla. 
has  in  no  way  affected  his  own  status  or  position. 

Civil  Courts  have  no  power  to  interfere  with  tiae 
rested  rights  of  parties  merely  by  way  of  penalty,  tm- 
leas  they  are  authorized  to  do  ao  by  positive  legiuativ« 
enactment. 

Adverse  possession  for  more  than  12  years  is  of  itaelf 
sufficient  to  create  a  title. 

Mitter,  J. — I  am  of  opinion  that  there  Is 
no  ground  for  this  special  appeal. 

The  plea  of  &0ndy?</«  purchaser  without 
notice  is  not  available  to  the  appellant,  ^irho 
is  merely  the  purchaser  of  the  right,  title^ 
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tnd  i^retto  of  Gondee  Singh  at  a  sale  in 
execQtion  of  decree,  nor  does  it  appear  that 
tliis  objeetion  waa  ever  urged  or  attempted 
to  be  proved  in  either  of  the  Courts  below. 

The  second  ohjection  appears  equally  un- 
hoQod. 

Grsating  that  the  vendors  of  the  plaintiff 
had  made  the  benamee  for  the  purpose  of 
depriving  their  creditors,  the  position  of  the 
appellant  would  still  remain  the  same,  name- 
ly, that  of  a  mere  trespasser.  I  have  already 
expressed  my  opinion  on  this  point,  or  rather 
OD  a  point  cognate  to  it,  in  the  case  reported 
in  pa^re  136  of  the  12th  Volume  of  the 
Weekly  Reporter,  and  I  still  adhere  to  that 
opiuioD. 

The  snit  is  undoubtedly  one  of  a  civil 
latore,  and  there  is  no  express  law  or  en- 
tetmeDt  that  I  am  aware  of  to  bar  its  cog- 
nizaace.  The  Civil  Court  is,  therefore, 
*bound  to  entertain  it  under  the  express  pro- 
moos  of  Section  1  Act  VIII  of  1859,  and 
if  thia  is  once  conceded  the  only  question  we 
have  to  try  is,  whether  the  plaintiff  or  the 
appellant  is  the  lawful  owner  of  the  property 
in  dispute. 

Bat  the  answer  to  this  question  seems  to 
be  perfectly  plain.  The  right  of  property 
waa  vested  in  the  vendors  of  the  plaintiff, 
•otwithstanding  the  fraudulent  nature  of  the 
benamee ;  for  a  mere  benameedar  has  no  right 
ofany  kind  whatever,  there  being  no  dis- 
tineiion  between  legal  and  equitable  titles  in 
this  eoaotry. 

Why  then   are  we  to  dismiss  this   snit, 
merely  because  the  vendors  of  the  plaintiff 
bad  been  guilty  of  a   fraud   against    their 
creditors.     The  ap|>ellant  has  nothing  what- 
ever to  do  with  those  creditors,  nor  is   the 
person   through   whom  he  derives  his  title 
wholly  innocent  of  the  fraud  upon  which  he 
wishes  to  rely.     What  principle  of  justice  or 
equity  can  he  cite  to  support  the  contention 
that  a  mere  wrong-doer  like  himself,  who  has 
forcibly  taken    |>09ses8ion  of  another   man's 
property,    is  entitled  to  withhold   that  pro- 
perty from  its  lawful  owner  upou  the  ground 
of  a  fraud  which   has    no   way  affected   his 
own  status  or  position,  and  which  was   per- 
petrated against  persons  to  whom   he   is   an 
otter  stranger,  and  who  would  be  placed   in 
a  much  better    position  by  tlin   success   of 
thia  suit  than  by  its  dismissal,  if  their  claims 
are  atill  alive  !  As  between  the  plaintiff  and 
the  appellant  there  can  be  no   doubt   what- 
ever that  kw  and  justice  are  both   on  the 
nda  4  the  (ormar,  for  he  is  not  only  th^ 


legal  owner,  but  a  purchaser  for  valua 
wholly  innocent  of  the  fraud,  though  ha 
might  have  come  to  the  knowledge  of 
it  at  the  time  of  his  purchase.  The  appel- 
lant is  clearly  a  tresspasser,  and  I  do  not 
see  any  reason  whatever  why  we  should 
allow  him  to  take  shelter  under  a  fraud 
which  was  jointly  committed  by  his  pre- 
decesRor  in  title  and  the  vendors  of  the 
plaintiff  against  persons  whose  interests  are 
no  way  involved  in  this  litigation. 

It  has  been  said  that  no  one  ought  to  he 
permitted  to  take  advantage  of  his'owa 
fraud  or  of  that  of  his  predecessor  in  title. 
But  what  if  the  advanta&re  which  the  plaint- 
iff is  endeavouring  to  take  in  this  case,  and 
against  whom  ?  All  that  the  plaintiff  aska 
for  is  that  tlie  appellant  should  be  compelled 
to  give  up  a  property  which  is  lawfully  his, 
and  from  wliich  he  has  been  forcibly  dis- 
possessed by  the  appellant  without  the  sem- 
blance of  a  title.  Surely,  there  is  nothing 
unreasonable  or  unfair  in  such  a  prayer, 
whatever  fraud  the  vendors  of  the  plaintiff 
might  have  committed  against  other  parties 
who  cannot  be  possibly  prejudiced  by  the 
result  of  this  suit.  Ou  the  contrary,  it  is 
the  appellant  who  is  seeking  to  take  advan- 
tage of  that  fraud,  after  having  completely 
failed  to  justify  the  wrongful  act  of  dis- 
possession which  has  been  brought  home  to 
him  by  the  plaintiff.  The  objection  that 
the  plaintiff  is  trying  to  get  rid  of  a  deed 
executed  by  his  vendors  is  one  more  of  form 
than  of  substance  ;  nor  does  it  appear  that 
that  objection  can  fairly  arise  in  this  case. 
There  are  no  such  things  as  deeds,  strictly 
so  called,  in  this  country,  and  the  relief 
asked  for  by  the  plaintiff  can  be  granted  to 
him  without  the  reversal  or  canceliatioa  gf 
any  deed  that  I  am  aware  of. 

It  has  been  further  argued  that  the  sup- 
pression of  fraud  is  indispensibly  necessary 
for  the  protection  of  society,  and  that  the 
ends  of  public  policy  require  the  dismissal 
of  such  suits  for  the  sake  of  example.  But 
the  Civil  Courts  have  no  power  to  interfere 
with  the  vested  rights  of  parties  merely  by 
way  of  penalty,  unless  they  are  authorized 
to  do  so  by  some  positive  legislative  enact- 
ment. No  considerations  of  public  policy 
can  justify  such  a  course,  more  specially 
when  the  Legislature  has  vested  the  Crimi- 
ual  Courts  with  full  and  ample  jurisdiction 
in  the  matter.  Suppose  for  instance  that  a 
just  claim  is  foolishly  attempted  to  be  sup- 
ported by  a  mass  of  perjury  and  forgery. 
The  suppression  of  peijury  and  forgery  is 
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juit  ns  mudi  necessorj  for  tlie  protection 
of  Bocieiy  as  that  of  fraud.  But  the  Priwy 
Council  liafe  held  that  the  Civil  Court  has 
no  power  to  repudiate  the  civil  rights  of 
parties,  merely  because  they  have  tried  to 
support  them  by  perjury  and  forgery  ;  and  I 
do  not  see  any  reason  whatever  why  the 
same  piiuci pie  should  not  be  extended  to  a 
case  of  fraud  like  the  present. 

But  there  is  another  (ground  also  upon 
which  I  would  dismiss  this  special  appen]. 
Both  the  lower  Courts  have  concurrently 
found  that  the  vendors  of  the  plaintiff  were 
in  possession  from  the  date  of  their  purchase 
down  to  that  of  their  dispossession  by  the 
appellant,  that  is  to  sny,  for  a  period  of  more 
than  12  years.  Adverse  possession  for  such 
a  length  of  time  is  by  itself  sufficient  to 
create  a  title,  according  to  the  ruling  of  the 
Privy  Council  in  the  case  of  Gunga  Gobind 
Mundul,*  and  the  plaintiff  is,  therefore, 
entitled  to  recover  the  property  irrespective 
of  any  question  of  fraud  or  benamee. 

For  the  above  reasons  I  would  dismiss 
this  special  appeal  with  costs. 

fiayley,  J, — I  concur  in  dismissing  this 
special  appeal.  There  ia  the  fact  found  that 
plaintiff's  vendors  had  possession  under  an 
adverse  title  for  more  than  12  years,  and 
such  possession  gives  title  in  such  a  case  as 
this. 


The  24th  January  1871. 

Present  : 

The  Hon'hle  L.  S.  Jackson  and  W.  Ainelie, 
Judges, 

Kahomedan  widow— Dower— Fosses- 
sion. 

Cose  No.  1389  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officio  ting  Judge  of  Gya^  dated  the 
27th  April  1870,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis* 
irict,  dated  the  2Sth  September  1870. 

Eureem  Buksh  Kimn  and  others  (Plaintiffs) 
Appellants^ 

versus 

Mussamut  Doolhin  Khoord  and  others   (De- 
fendants) Respondents. 

Moonshee  Mahomed  Yusoof  for  \ppellnnt8. 

'  •  7  W.  R*.  P.  C,  p.  %i. 


Mr.    It.    E.     TwidmU  and    Babco  Beodi 

Sein  Singh  tw  Respondents. 

In  a  suit  a^rainBt  a  Kahomedan  widow  by  hn  Im- 
baad'n  beir  to  recover  pos-^etttoa  9f  property  held  \^ 
lier  in  virtue  of  a  claim  for  dower  should  proof  of  for- 
cible dispossesaioQ  fail  and  no  other  origin  of  ddJecd- 
ant's  posseasion  be  alleged,  a  Court  would  be  justified  ia 
finding,  as  a  matter  of  inference,  that  the  defendant  had 
got  into  possession  on  the  ground  alleged  by  h^mU 
with  the  consent  of  the  other  heirs, 

Jackson f  J, — This  was  a  suit  agsinst  s 
Mnhomedan  widow  to  recover  possession  of 
certain  iinmovenhle  property,  the  phiiuiiff 
claiming  to  be  the  heir  of  ttiat  lady's  de- 
censed  husband  and  of  the  infant  daughter 
of  that  husband  also  deceased.  The  plaint 
sets  forth  that  the  plaintiff  had  been  ia 
possession  of  the  property  in  question,  but 
had  been  dispossessed  by  the  act  of  the 
widow,  who  wrongfully  gave  the  shares  in 
question  in  lease  to  a  different  party. 

The  defendant,  the  widow,  arerred  that 
she  was  in  possession  of  this  property  by. 
virtue  of  a  ciaiin  on  the  estate  of  her  hui« 
band  for  dower  which  was  then  unsatisBed. 

The  Courts  below  have  both  held  tlist 
plaintiff,  although  entitled  as  heir,  could 
not  recover  possession  of  the  property  from 
the  hands  of  the  widow,  inasmuch  as  she 
was  entitled  to  hold  it  in  virtue  of  her  lien 
on  account  of  her  dower. 

Several  cases  have  been  cited  in  argmnent 
upon  this  special  appeal,  one  of  them  trom 
VIII  Weekly  Reporter,  page  5,  which  was 
a  decision  of  Mr.  Justice  Norraao  and  Mr. 
Justice  Seton-Karr,  and  the  others  from  XI 
Weekly  Reporter,  page  212,  XIII  Weekly 
Reporter,  page  49,  and  XIV  Weekly  Re- 
porter, page  239.  In  the  first  of  these  case*, 
the  view  of  the  Mahomedan  Law  which  hfs 
been  adopted  by  the  lower  Courts  is  very 
broadly  stated.  In  the  other  cases,  hawever, 
the  Judges  appear  to  have  taken  a  somewhai 
different  view,  and  to  have  restricted  the 
right  of  a  Mahomedan  widow  to  bold  by 
way  of  lien  to  oases  in  which  there  h^s  been 
a  contract  enabling  her  to  do  so,  and  to 
cases  where  she  had  got  into  possassMMi  with 
the  consent  of  the  heirs. 

Now,  in  this  case,  the  facts  are, — thai  the 
husband  of  the  defendant  died  about  8  jears 
before  the  commencement  of  the  suit.  The 
plaintiff  alleged  forcible  dispossesaloo,  but 
the  proof  of  that  forcible  dispossession  failed, 
and  no  other  origin  of  the  defendaut's  pos- 
session has  been  suggested  by  pluioti^  ex- 
cept that  forcible  possession  tlie  proof  of 
wliich  failed.  That  being  so,  I  tliink  the 
Courts  below  would  have  baea  jtt9u4e4  in 
finding,  u  a  maOer  of  iA&reAce,  Ibui  f^ 


Digitized  by 


Google 


1871] 


CMl 


THl  WBKKLT  BBPORTBt. 


Rulings, 


83 


defeodiat  hud  io  faet  ^ot  into  possession  of 
ibb  properly  u  widow,  with  the  consent 
of  Um  other  heirs  of  the  husband,  ia  satis- 
fkeu'oQ  of  her  claim  of  dower. 

The  fact  of  dower  has  been  admitted 
tbrottghoat,  and  iudeed  it  appears  tliat 
plaintiflTs  counsel,  on  questions  being  put 
tobim,  did  also  admit  the  amount  of  dower 
muted  l>y  defendant.  This  latter  admis- 
•ion,  liowever,  which  is  now  repudiated,  ap- 
pesrt  to  be  immaterial.  When  the  plaintiff 
(iiiiiks  fit  to  bring  a  suit  agaiust  the  defeud- 
ut  for  ail  account  of  her  husband's  estate, 
whkli  she  holds  in  lieu  of  her  claim  for 
doirer  with  interest,  that  will  be  the  proper 
tiiM  to  determine  what  the  dower  really  was, 
io4  how  matters  stand  between  the  widow 
h4  the  heirs.  At  present,  all  tliat  can  be 
detennioed  is,  whether  the  plaintiff  is  en- 
uM  to  recover  possession  of  the  estate 
fron  the  bands  of  the  widow  when  the  claim 
k  doirer  remains  unsatisfied. 

It  appears  to  me  that,  under  the  circum- 
uaaeeB  of  the  case,  we  ought  to  hold  that 
the  widow's  possession  was  referable  to  her 
diin  for  dower  ;  and  that  as  that  claim  has 
iBiioabtedly,  under  the  Mahomedan  Law, 
l>feeedence  oTer  the  claim  of  the  heirs,  the 
Mrssliould  not  be  allowed  to  succeed  iu  this 
Mit  sod  turn  her  out  of  pos«ession  without 
Mifying  her  claim. 

That  being  so,  I  think  the  suit  ought  to 
brs  been  dismissed  ;  and  therefore,  that 
thii  appeal  ought  to  be  dismissed  with  costs. 

AiMilie^  J. — I  concur. 

The  24th  January  1871. 

Present : 

ThoHou*ble  H.  V.  Ba?ley  and  Dwarkanath 
Miuer,  Judges. 

Oniui  probanilL 

Casea  Noe.  1810  and  1811  of  1870. 

S^eial  Appeals  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the  1st 
June  1870,  affirming  a  decision  of  the 
Sulwdiuaie  Judge  of  that  District, 
iuted  the  29ih  March  1869. 

Mr.  P.  T.  Ouraet  and  others  (Defendants) 
Appellants^ 

versus 

Kiihea  Soonduree  Dossee  (Flaintifi) 
Respondent* 


Mr.  R.  E.  Ttoidale  and  Baboo  Ml  Madhub 
Sdn  for  Appellant. 

Baboo  Romesh  Chunder  Milter  for  Be- 
spondeut. 

In  the  suit  for  the  removal  of  certain  oatlets  made  by 
defendant  in  an  aqueduct^  on  the  ground  that  plaintiil 
was  entitled  to  the  exclusive  use  of  the  water  of  the 
aqueduct,  where  the  defence  set  up  was  that  the  portion 
of  the  aqueduct  to  which  the  dispute  related  was  where 
water  flowed  through  the  lands  of  the  defendant's  ze- 
mindaree : 

Held  that  it  was  for  plaintiff  to  make  good  the  title 
he  alleged. 

Mitter,  J, — These  special  appeals  are 
admitted  to  be  governed  by  one  and  the  same 
decision  here. 

This  suit  was  instituted  by  the  plaintifif,  for 
the  removal  of  three  singhas  or  outlets 
made  by  the  defendant  in  a,  certain  aqueduct 
calltid  the  Rajdar,  upon  the  ground  that  she 
was  entitled  to  the  exclusive  use  of  the 
waters  of  that  aqueduct. 

The  defence  set  up  was  that  the  portion 
of  the  aqueduct  in  which  the  disputed 
singhas  have  been  constructed  ia  where 
water  flows  through  the  lands  of  the  de- 
fendant's zemindaree,  and  that  the  plniutiff 
has  no  right  to  the  exclusive  use  of  the 
water  thereof. 

Both  the  lower  Courts  gave  a  decree  to 
the  plaintiff  upon  the  ground  that  the  de- 
fendant had  failed  to  prove  thut  the  singhas 
in  question  were  ancient  constructions,  as 
alleged  by  him  in  his  written  statement  ; 
and  that  the  plaintiffs  title  to  the  exclusive 
use  of  the  waters  of  the  Rajdar  had  been 
established  in  the  case  reported  in  page 
218  of  the  Sudder  Dewanuy  Decisions  fur 
1856. 

We  are  of  opinion  that  the  mode  in  which 
the  lower  Courts  have  dealt  with  this  case 
is  erroneous  in  law. 

The  defendant  was  not  a  party  to  the 
above  case  of  1856,  and  it  is,  therefore,  clear 
that  the  decision  passed  in  that  case  caunac 
be  used  as  evidence  against  him. 

Besides,  it  is  manifest  that  that  decision 
related  to  a  branch  of  the  Rajdar  distinct 
from  the  one  now  in  dispute.  Both  the 
branches  may  be  called  by  one  and  the  same 
name  ;  but  this  circumstance  is  by  no  means 
sufficient  to  render  a  decision  passed  with 
reference  to  one  of  them  necessarily  appli- 
cable to  the  other. 

Moreover,  the  said  decision  was  passed 
upon  the  ground  that  the  branch  of  the 
Rajdar  then  in  dispute  flowed  through  lands 


Digitized  by 


Google 


84 


Civil 


THE  WEEKLY  REPORTER, 


Rulings.         Vol.  XV, 


belonging  to  the  plaintiff's  aeaiindaree  ;  and 
the  learned  Judges  were,  therefore,  quite 
justified  in  holding  that  it  was  upon  the 
defendant  to  show  bj  what  right  he  claimed 
to  use  the  waters  of  an  aqueduct  constructed 
bj  the  plaintiff  upon  her  own  land  and  at 
Ler  own  expense.  The  defendant  in  the 
present  case  has  been  throughout  contending, 
that  the  laud  through  which  the  disputed 
branch  flows  does  not  belong  to  the  plaintiff, 
and  it  was  therefore  for  the  plaintiff  to  show 
that  she  was  entitled  to  use  it  exclusively 
for  her  own  purposes. 

The  case  is,  therefore,  remanded  to  the 
Lower  Appellate  Court  for  the  determination 
of  the  question  bow  and  upon  what  title 
the  plaintiff  has  proved  his  claim  to  an  ex- 
clusive right  to  the  use  of  the  waters  of  the 
disputed  portion  of  the  Rajdar.  The  costs 
of  this  appeal  and  of  the  lower  Courts  will 
ftbide  the  ultimate  result. 


The  27th  January  1871. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Alg'lits— Presoriptlon— Zasues. 

Case  No.  1327  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  2'i'Pergunnahs,  dated  the 
26th  Mai/  1870,  reversing  a  decision  of 
the  Sud'ier  Moonsiff  of  that  District, 
dated  the  28<A  December  1869. 

BhoobuD  Mohun  Mundul  and   another  (De- 
fendaats)  Appellants, 

versus 

Rash  Beharee  Paul   (Plaintiff)  Respondent. 

Baboos  Sreenath  Doss  and  Hem    Chunder 
Banerjee  for  Appellants. 

Baboo  Romesh  Chunder  Mitter  for  Re- 
spondent. 

In  a  8uii  for  the  removal  of  a  pucca  building  recently 
erected  by  defendant  upon  land  lying  between  the  pre- 
mises of  the  two  parties  to  the  dispute,  where  plaintiflTg 
riaiu)  to  use  the  land  had  been  put  upon  his  title  as 
owner: 

Held  that,  having  failed  to  make  out  the  case  ori- 
ginally set  forth  in  the  plaint,  plaintiff  bad  no  right  to 
iiill  back  upon  a  title  by  prescription. 

Hkt.d  that  plaintiff's  claim  must  stand  or  fall  upon 
the  strenj^th  of  his  own  right,  not  upon  any  such  finding 
as  that  defendant  was  not  entitled  to  the  exclusive 
^«>e  of  the  land. 


Mitter,  J. — The  dispute  in  this  case  re- 
lates to  a  small  piece  of  land  lying  be* 
tween  the  premises  of  the  two  cootendiog 
parties. 

The  defendant  has  recently  erected  a 
pucca  building  upon  this  land,  and  the  plaint, 
iff  seeks  to  have  thnt  building  demolisbed 
upon  three  distinct  grounds,  namely  ;  firsf, 
that  a  portion  of  the  land  upon  which  the 
building  has  been  erected  is  his  own  pro- 
perty ;  secondly,  that  he  has  a  prescriptive 
right  to  use  the  remainder  as  a  pathway  ; 
and  thirdly,  that  the  erection  of  the  building 
has  deprived  him  of  the  use  of  light  aad 
air  in  his  own  house. 

The  Moonsiff  who  tried  this  case  in  the 
first  instance,  after  holding  a  local  investi- 
gation in  person  and  going  carefully  through 
the  evidence  on  the  record,  came  to  ilie 
conclusion  that  the  action  was  without  any 
valid  foundation  whatever.  He  found  that 
the  plaintiff  had  completely  failed  to  prove 
that  he  was  entitled  to  any  portion  of  the 
land  in  dispute,  that  the  alleged  right  of 
way  did  not  exist,  and  that  the  mere  ob- 
struction of  one  out  of  several  openings 
in  the  plaintiff's  kitchen  could  not  entitle 
him,  in  the  absence  of  all  proof  of  legal 
right,  to  have  the  defendant's  building  pulled 
down. 

This  decision  has  been  reversed  by  the 
Judge  on  appeal,  and  the  present  special 
appeal  has  been  accordingly  preferred  to  us 
by  the  defendant. 

We  are  of  opinion  that  the  decision  of  the 
Lower  Appellate  Court  is  erroneous  and  un- 
just.   After  giving  a  short  abstract  of  the 
Moonsiff's  decision,  the  learned  Judge  ^oesoa 
to  say: — **The  erection  of  this  new  building 
*•  has  deprived  the  plaintiff  necessarily   of 
"  air   and  light,  and  has  subjected  him    to 
'^  other   inconvenience^   as  for    instance   iu 
''  diminishing  his  facilities  of  repairing  bis 
<*  wall ;  and  if  the  defendant  has  iofrioged 
"  on  the  plaintiff's  right,  whether  of  ease* 
''  ment  or  otherwise,  the  plaintiff  haa  a  cause 
**  of  action  and   he  may  claim  to   exercise 
**  the   right   which   he   previously     held    of 
^'  opening   doors  and    windows    on  the  ease 
"  side  of  his  house  into  the   lane,   if  such 
<*  lane  existed."     This  is  all  that  the  learned 
Judge  has  said  upon  the  plaintiff^a   part  of 
the  case,  and  we  are  clearly  of  opinion  that  it 
is  altogether  insufficient  to  meet  the  require- 
ments of  the  suit.     The  onus  of  proof  was 
clearly  upon  the  plaintiff,  and  it  was  therefore 
for  him  to  make  out,  not  merely  that  he  has 
beeq  subjected  to  some  inconvenience  bj  the 
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erection  of  the  bailding,  but  that  he  has 
I  legal  right  to  have  that  buildiDg  demo- 
lidied. 

With  reference  to  the  alleged  obstruc- 
tion of  light  and  air,  which  has  been  so  much 
relied  apoo  by  the  learned  Judge,  we  have 
limplj  to  remark  that  the  plaintiff  has  given 
no  eridence  of  any  kind  whatever  to  prove 
that  he  is  entitled  to  have  that  obstruction 
reiDOfed.  It  is  true  that  the  erection  of  the 
baiidiag  has  deprived  him  of  the  use  of  one 
oitof  several  openings  in  his  kitchen  ;  but 
he  has  not  been  able  to  adduce  a  particle  of 
proof,  oral  or  documentary,  to  establish  that 
he  is  entitled  to  the  unobstructed  use  of 
that  opening,  either  by  grant  or  by  pres- 
cription. 

The  other  inconvenience  relied  upon  by  the 
Imned  Judge  is  the  diminution  of  theplaint- 
if  8  "  fadlitiea  of  repairing  his  wall.  "  On 
this  point,  also,  the  learned  Judge  seems  to 
haie  fallen  into  a  very  serious  error.  The 
ease  eet  up  by  the  plaintiff  was  that  a  portion 
ofthe  disputed  land  was  his  own  property, 
ud  that  he  had  reserved  it  specially  for  the 
porpose  of  enabling  himself  to  repair  his  wall 
when  necessary.  The  Moonsiff  dismissed 
this  portion  of  the  claim,  as  we  have  already 
observed,  upon  the  ground  that  the  plaintiff 
had  given  no  evidence  of  any  kind  whatever 
to  support  it.  This  is  not  disputed.  Ou  the 
contrary,  it  is  admitted  fiefore  us  by  the 
pleader  for  the  plaintiff  that  his  client  did 
not  prefer  any  appeal  to  the  learned  Judge 
against  that  portion  ofthe  Moonsiff^s  decision. 
Why  then,  it  may  be  asked,  is  the  plaintiff 
to  have  the  defendant's  building  pulled  down, 
merely  because  *'  bis  facilities  of  repairing 
his  wall  have  been  diminished*'  as  the  learned 
Jadge  says  ?  If  the  disputed  land  does  not 
belong  to  him,  he  has  no  right  to  use  that 
land  for  the  purpose  of  repairing  his  wall. 
It  has  been  argued  that  there  is  evidence 
OB  the  record  to  show  that  the  plaintiff  had 
Qted  the  disputed  land  once  or  twice  for  such 
a  purpose,  and  that  the  Judge  ought  to  be 
called  upon  to  state  his  opinion  as  to  whether 
that  evidence  is  not  sufficient  to  make  out  a 
title  by  prescription  in  the  plaintiff^s  favour. 
We  are  of  opinion  that  this  argument  is  of  no 
force  whatever.  The  plaintiff's  claim  to  use 
the  land  in  question  for  the  purpose  of  re- 
pairing his  wall  was  expressly  put  upon  the 
ground  of  his  title  as  owner,  and  we  do  not 
think  that  he  has  any  right  to  fall  back  upon 
s  tide  by  prescription  after  having  signally 
fuled  to  make  out  the  case  originally  set 
forth  in  the  plaint.    The  learned  Judge  speaks 


ofthe  plaintiff's  right  "  whether  of  easement 
or  otherwise  ;"  but  he  was  bound,  in  our  opi- 
nion, to  state  specifically  and  precisely  what 
that  right  was.  We  have  gone  through  the 
evidence  on  the  record,  and  we  feel  no  hesi- 
tation in  saying  that  the  plaintiff  has  given 
no  proof  of  right  of  any  kind  whatever. 

The  remaining  part  of  the  Judge's  decision 
merely  goes  to  show  that  the  defendant  in 
not  entitled  to  the  exclusive  use  of  the  land 
in  dispute,  but  that  there  are  other  parties 
(no  way  connected  with  the  plaintiff,  how- 
ever) who  are  also  entitled  to  use  it.  Buc 
neither  of  these  findings,  if  findings  they 
may  be  called,  can  give  any  right  to  the 
plaintiff  to  have  the  building  demolished,  for 
his  claim  must  stand  or  fall  upon  the  strength 
of  his  own  right  and  not  upon  the  weakness 
of  the  defendant's. 

For  the  above  reasons,  we  reverse  the  de- 
cision of  the  Lower  Appellate  Court  and 
restore  that  of  the  Court  of  first  instance 
with  all  the  costs  incurred  by  the  defendant 
both  in  the  Lower  Appellate  Court  and  in  this 
Court. 


The  27th  January  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover^ 
Judges. 

Xioss  of  reputation— Damages. 

Case  No.  1722  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhooniy 
dated  the  2\st  May  1870.  affirming  a 
decision  of  the  Moonsiff  of  Amdahara^ 
dated  the  Wth  February  1870. 

Madhub  Chunder  Sircar   (Defendant)    Ap» 
peilanty 

versus 

Banee  Madhub  Roy  (Plaintiff)  Respondent. 

Baboo  Umbika  Churn  Bose  for  Appellant. 

Baboo  Khettur  Mohun  Mookerjee  for  Re- 
spondent. 

Where  a  false  charge  led  to  a  party's  beins  prevented 
going  to  his  house  until  he  had  furnished  bail,  he  wa» 
held  to  have  suffered  inconvenience  and  loss  of  repu- 
tAtioD  for  which  an  award  of  20  rupees  as  damages 
was  not  unreasonable. 

Glover,  J, — There  is  no  ground  for  this 
special  appeal.  It  has  been  fouud  as  a  fact 
that  the  defendant  did  biitig  a  faUe  charge 
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ag&inst  the  plain  tiff,  and  that  in  consequence 
ef  that  false  charge  the  plaintiff  was  put  to 
considerable  inconvenience,  and  suffered  loss 
of  reputation,  having  been  held  to  bail  by 
the  criminal  authorities,  and  prevented  from 
going  to  his  house  until  he  had  furnished 
such  bail.  There  can  be  no  question  that 
this  was  productive  of  inconvenience  and 
loss  of  reputation  to  the  plaintiff,  and  the 
award  of  20  rupees  as  damages  was  by  no 
means  nn  unreasonable  one  under  the  cir- 
cumstances of  the  case.  We,  therefore, 
dismiss  the  special  appeal  with  costs. 


The  27th  January  1871. 

Present: 

The  Hon*ble  H.  V.  Bayley  and  Dwarkanath 
Mltter,  Judges, 

Special  appeal—Oontract^Debt— 
Section  6  Act  XX  of  1865. 

Case  No.  1730  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rnjshahye^ 
dated  the  2Ath  June  1870,  affirming  a 
decision  of  the  Moonsiff  of  that  Dis- 
trict, dated  the  22nd  March  1870. 

Bash  Monee  Debia  (one  of  the   Defendants) 
Appellant, 

versus 

Rajah  Ram  Sircar  (Plaintiff)  Respondent, 

Baboos  Kalee  Mohun   Dost   and  Mohinee 
Mohun  Roy  for  Appellant. 

Baboo  Bhyrub  Chunder   Banerjee   for  Re- 
spondent. 

A  servant  borrowed  on  account  of  bis  master  a  sum 
of  money  which  was  partly  spent  in  satisfaction  of  his 
master*!!  debt,  and  partly  taken  by  the  latter  and  8|»ent 
for  his  own  private  purposes.  No  re- payment  having 
been  made  by  the  master,  the  lenders  took  out  a  decree 
•,L;ainst  the  servant  who,  thereafter,  sued  the  m^dter 
to  recover  the  money  : 

Hbld  that  the  legal  presumption  was  that  the  money 
was  advanced  nn  account  of  defendant  on  the  under- 
standing that  it  would  be  repaid  ;  anl  that  the  action 
was  one  for  debt  within  the  meaning  of  Section  6  of 
the  Small  Cause  Court  Act. 

Boyley,  J. — I  AM  clenrly  of  opinion  that 
no  special  appeal  will  lie  in  this  case. 

The  facts  are  these  :--The  plaintiff,  who 
was  a  servant  of  the  defendant,  went  to  some 
mohnjuns  and  borrowed  a  ceruln  sum  of 
ig\^mTf  wbiob  was  tpplied  in  the  followiog 


manner,  viz.,  a  portion  was  spent  in  satisfac- 
tion of  the  debt  of  the  defendant,  and  the  rest 
was  taken  and  spent  for  the  defendant's  own 
private  purposes.  No  re-puyment  of  the 
money  was  made  by  the  defendant  to  the 
plaintiff,  and  a  decree  was  taken  out  by  the 
lenders  of  the  money  agninst  the  plaiotifT. 
After  this  decree  the  plaintiff  brings  this 
suit,  and  asks  for  re-payment  of  the  money 
which  he  borrowed,  and  spent,  and  made 
over  for  the  defendant's  purposes. 

The  preliminary  objection  taken  by  tlie 
respondent  to  the  hearing  of  the  speeisl 
appeal,  is  to  the  effect  that  no  speeisl 
appeal  would  lie,  as  the  suit  is  for  a 
debt  under  500  rupees.  On  the  other  band, 
it  is  contended  that  there  was  no  im- 
>  plied  contract  between  the  parties  ;  that  it 
Cfinnot  be  shewn  when  the  linbiliiy  com- 
menced and  when  it  ceases  ;  and  (hat,  there- 
fore, the  transaction  bore  no  such  character 
as  would  bring  it  within  the  Small  Cause 
Court  Act.  A  case  reported  at  Volome 
VII,  pnge  377,  Weekly  Reporter,  has  beeu 
cited  in  support  of  this  contention. 

The  facts  stated  at  the  commeneemsnt 
of  this  judgment  are  admitted  on  both  sides, 
and  it  seems  to  be  quite  clear  llmt  whea  a 
party  under  such  a  state  of  facta  aaks  for 
the  re- payment  of  the  money,  he  saea  for  a 
debt  within  the  substantial  meaning  of  Sec- 
tion 6  of  the  Smalf  Cause  Court  Act. 

The  case  cited  is  altogether  a  case  of  a 
different  nature.  It  was  a  special  case  of 
the  liability  of  co-sharers  in  a  joint  undi« 
vided  revenue-paying  estate  to  pay  their 
quota  of  Government  revenue,  and  the  whole 
question  there  turned  on  the  position  of  the 
co-sharers  and  the  liability  of  the  estate  on 
account  of  the  non-payment  of  th  arrears 
of  Government  revenue.  It  was  there  held 
that  in  the  event  of  such  payments  hy  one 
co-sharer  and  a  suit  for  contribution  there- 
upon, the  cose  does  not  come  within  (he 
purview  of  Section  6,  Act  XI  of  I860.  In 
this  CMse,  however,  there  is  no  such  speciali- 
ty. It  is  a  case  for  money  borrowed  aiid  paid 
on  account  of  the  defendant,  and,  ii  most 
be  legally  supposed,  upon  an  understanding 
that  the  defendant  will  repay  the  aioney  te 
the  plaintiff. 

In  this  view,  I  ihink  the  case  \^  one  of 
a  nature  cognizable  by  a  Court  of  SmnH 
Causes,  and,  as  such,  no  special  appeal  win 
lie. 

The  appeal  if  diimiiM4  wUb  ootii* 
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Mitlefi  J. — I  tluok  thia  notion  was  one 
for  debt.  Upon  the  facts  stnted  on  the  re- 
cord, it  appears  that  the  plaintiff  advanced 
a  certain  sum  of  money  to  the  defendant  for 
t  particular  purpose,  and  that  there  was  an 
anderitanding  between  tliem  Uiat  the  money 
should  be  repaid  by  the  latter.  Tlie  value 
af  the  suit  being  below  rupees  600,  no 
special  appeal  lies  to  this  Court  nnder  the 
provisions  of  Section  27,  Act  XXIII  of 
1861. 


The  27th  January  ]87h 

Present  i 

Tbe  Hon'hie  H.  Y.  Bayley  and  Dwarkanath 
Mitter,  Judges. 

Aeeretlons— Seotlpn  4  Aeffulatlon  XX 
of  1825. 

Case  Na  1738  of  1870. 

Sptcial  Appeal  ftam  a  decision  passed  by 
the  Subordinate  Judge  of  Uajshahye^ 
dated  tke  24th  June  1870.  affirming  a 
decision  of  the  Moonsi/f  of  Pubna,  dated 
the  M  St  December  1869. 

Gobiod  MoDce^  Debia  (Plaintiff)  Appellantj 

versus 

Ditto  Bundhoo  Shaha  and  others(DefeBdaots) 
Respondents. 

Baboo  Mo4iinee  Mokun  Roy  for  Appellant. 

Baboos    Sreenaih    Doss    and    Bhugobutty 
Chum  Ghose  for  Respondents. 

Wh«^  lands  become  annexed  to  a  jote  by  gradoal 
aerfrtiwfi  vithki  tbe  meaning  oC  SecUoD  4^,  Itagmlation 
XIofl82->.  th«jotedar  Ueoti tied  to  bold  them  on  the 
smr*  nrineipfe,  and  ander  the  same  legal  coaditious,  as 
bt  bokb  the  paraat  eatata. 

l^fitter,  J. — The  first  question  which  the 
lower  Courts  had  to  determine  in  thia  case 
waa^  whether  the  hmds'in  dispote  had  been 
aaurxed  19  the  plaintiff's  jote  by  gradual 
arcreiioo*  wiihiu  the  neaning  of  Clause  1, 
beeiioa  4,  Regulation  XI  of  1826.  Both 
tbe  lower  Courts,  however,  haf  e  dismissed 
the  toit  OQ  (he  ground  that  tbe  OoTernmeot 
Ma|  tbt  owaer  or  proprietor  of  the  chur, 


the  plaintiff  has  no  right  to  sue  for  tlie  re- 
versal of  the  settlement  made  by  GoTcrn- 
aent  with  the  defendantj  or  for  posseesion 
of  the  lands  in  question. 

We  are  of  opinion  that  this  judgment  is 
erroneous.  The  Government,  no  doubt,  is 
Admitted  on  all  sides  to  be  the  proprietor  of 
the  lands  ;  but  if  the  lands  were  annexed  to 
the  plaintiff's  jote  by  gradual  accretion,  the 
plaintiff  would  be  entitled  to  hold  them  pre- 
cisely on  the  same  principle  and  under  the 
same  legal  conditions  as  he  would  be  entitled 
to  hold  the  parent  estate  to  which  they  hnvo' 
accreted.  This  point  has  been  frequently 
ruled  by  tbe  Court,  and  all  that  we  Irave 
now  to  say  is  that  the  words  of  Ckiuse  1, 
Section  4,  Regulation  XI  of  1825,  are  clear 
and  cannot  be  overlooked, 

We»  therefore,  remand  the  case  to  tlie^ 
first  Court  with  directions  to  make  the  Go- 
vernment a  party  to  the  suit,  and  then  to 
decide  it  on  the  issues  arising  from  the 
pleadingel. 

The  coats  of  this  appeal  will  abide  the 
ultimnte  result. 


The  27ih  January  1871. 

Present  : 

The  Hon'ble  H.   V.   Bayley   aad  Dwarka- 
nath Mitter,  Judges. 

ftefasal  to  examine  witnoBBOB— 
Special  appeal. 

Case  No.    17o3  of  1870  under   Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugttfpchre,  dated  the 
l\th  June  1870,  affirming  a  decision  of 
the  Deputy  Collector  of  Monghyr^  dated 
the  Tth  January  1 870. 

Osmau   Singh    and   others   (Plaintiffs)    Ap» 
pellantSf 

versus 

Chummun  M-ihtoon  and  otlters  (Defendants) 
Respondents^ 
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Mr.  R.  E.  Ttoidale  for  Appellants. 

Baboo  Motee  Lall  Mookerjee  for  Re- 
spoadents. 

Where  any  real  grievance  or  other  just  cause  of  com- 
plaiut  urises  to  a  plaintiff  from  the  first  Court's  refusal 
to  examine  his  witneises,  his  first  duty  is  to  bring  the 
matter  prominently  to  the  notice  of  the  Lower  AppelUte 
Ck)urt  ia  his  grounds  of  appeal.  Failing  to  do  so,  he 
cannot  be  allowed  to  urge  it  as  a  plea  in  special  ap- 
peal. 

Bayley,  J. — Thbrb  ia  no  ground  for  this 
special  appeal. 

The  main  objection  is  that  on  various  oc- 
cnsions  it  was  brought  to  the  notice  of  the 
first  Court,  that  iiie  witnesses  for  the  special 
appellant  were  present  in  Court  and  yet  thej 
were  not  examined. 

Now,  looking  to  the  record,  it  no  doubt 
appears  that  there  were  most  unreasonable 
adjournments  and  delays  in  the  exnmioation 
of  the  witnesses,  and  this  Court  would  have 
taken  further  notice  of  the  matter  had  tire 
jurisdiction  of  the  Deputy  Collector  over 
such  cases  remained ;  but  if  tiiere  were  any 
real  grievance  or  any  just  cause  of  complaint, 
or  any  obvious  injustice  caused  to  the  spe- 
cial appellant  by  the  refusal  of  the  Court  to 
examine  his  witnesses,  his  first  duty  would 
have  been  to  bring  the  matter  prominently 
to  the  notice  of  the  Lower  Appellate  Court 
in  his  grounds  of  appeal  ;  but  he  totally  neg- 
lected to  do  so,  and  only  after  the  case  was 
decided  against  him  by  the  Lower  Appellate 
Court  on  other  grouuds  did  he  take  the 
objection  by  way  of  review,  and  now  urges 
it  before  this  Court  as  a  point  of  special 
appeal.  We  quite  agree  with  the  learned 
Counsel,  Mr.  Twidale,  that  it  is  the  duty  of 
this  Court  to  redress  the  grievances  arising 
to  parties  from  the  neglect  of  the  Courts 
below  in  matters  of  this  kind,  but  at  the 
same  time  it  cannot  be  denied  that  in  this 
particular  case  if  any  real  grievance  had 
been  caused  to  the  special  appellant  by  the 
omission  of  the  first  Court  to  examine  his 
witnesses,  he  would  and  should  have  first 
urged  it  as  a  preliminary  and  prominent 
point  of  appeal  before  the  Judge,  and  not 
tlint  point  only  for  a  special  plea  in  this 
Court  in  the  last  stag«  of  the  special  ap- 
peal. 

In  this  view,  we  think  this  special  appeal 
must  be  disraitfti^d  with  coats. 


The  30th  January  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwaikanalh 
Mitter,  Judges. 

Witnesses—Notloo. 

Case  No.  420  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  BhauguU 
pore,  dated  the  9th  July  1870. 

Mussamut  Mussitee  Ehanum  (Claimant)  Ap- 
pellant, 

versus 

Mussamut  Hookoom  Bibee  and  another, 
(Opposite  Party)  Respondents. 

Moonshee  Mahomed  Tusoof  for  Appellant. 

Baboos  Debendro  Narain  Bose  and  Kales 
Kishen  Sein  for  Bespondents. 

After  a  list  of  witnesses  has  been  filed  and  the  iuUwh' 
ana  paid,  the  Ck>urt*a  officers,  not  the  applicant,  are 
responsible  for  the  service  and  return  of  notice. 

Bayley,  Ji— In  this  case,  we  think  that 
justice  requires  that  the  order  of  the  Subor- 
dinate Judge  must  be  reversed. 

On  the  I6th  June  1870,  an  order  ^as 
passed  that  the  case  be  taken  up  on  tlie  9ih 
July,  and  that  the  applicant  do  in  the  mean- 
time file  his  issumnuvisee  or  list  of  wit- 
nesses. 

On  the  29th  June,  the  applicant  not  only 
put  in  the  list  of  witnesses,  but  did  also  on 
that  day  pay  in  the  tullubana  and  thus  com- 
pleted all  that  he  wns  required  to  do  under 
the  law.  This  gave  a  period  of  lO  days 
before  the  day  fixed  for  hearing.  For  ihe 
proceedings   that    were    taken   within    iLi« 
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interval  of  10  daj?,  the  applicADt  waa  not 
responsible  but  the  Court  officers.  The 
service  of  notice  and  the  rerurn  thereof 
were  acts  in  the  hands  of  the  Court  aud  its 
officers. 

We  think  the  order  of  the  Subordinate 
Jadge,mu8t  be  reyersed,  and  the  case  remand- 
ed to  him  to  hear  the  witnesses  whom  the 
tppellant  named  in  his  issumnuvisee  aud 
for  whose  appearance  he  paid  tuUubana,  if 
prodaced  within  a  reasonable  time  to  be 
fixed  bj  the  lower  Court. 

The  case  is,  accordingly,  remanded  to  be 
tried  on  its  merits. 


The  30ih  January  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
nath  Mitter,  Judges. 

lorlsdlotlOB—  Dobt-— Fartnersblp 
aooounts. 

Case  No.  669  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
ike  Officiating  Additional  Judye  of 
Bocker gunge,  dated  tke  \9th  January 
1870,  reversing  a  decision  of  the  Moon- 
siff  of  Burrisaul,  dated  the  13M  January 
1869. 

Bam  Kaoaje  Shaha  and  others  (Plaintiffs) 
Appellants^ 

versus 

Bjkontnath  Shaba  (DelenJant)  Respondent. 

Baboo  KaUe  Mohun  Doss  for  Appellants. 

Bahoo  Grija  Sunkur   JUojoomdar   for    Re- 
spondent. 

Whtn  d^endant  had  been  plaintifTfl  senrant  in  charfre 
•f  plaintlfTs  thop  on  the  onderBUndinfi:  that  he  was  to 
WxciiisiMrat«d  by  a  tmaU  sharo  of  the  profits  in  lieu 


of  fixed  wages,  a  suit  tn  reooTer  the  balance  after  doduo* 
tion  of  such  remuneration  w«»  held  to  be  a  suit  on  a 
demand  cognizable  by  a  Small  Cause  Court,  aud  not  lb? 
balance  of  partnership  account 

3/Uter,  J.— I  AM  of  opinion  that  there  is  no 
special   appeal   in   this  caie. 

The  suit  was  brought  for  the  recovery  of 
a  sum  of  money  below  500  rupees,  alleged 
to  have  been  misappropriated  by  the  defend- 
ant whilst  he  wns  employed  as  a  gomastah  in 
the  plaintiff's  shop.  Such  a  suit  is  clearly 
cofriiizuble  by  the  Court  of  Small  Causes. 
Wliether  the  accounts  between  the  parties 
have  been  adjusted  aud  the  balance  struck 
or  not,  it  is  evident  that  those  accounts  can- 
not be  treated  as  partnership  accounts.  The 
defendant  was  employed  as  a  servant,  and 
the  mere  fact  that  he  was  to  receive  a  cer- 
tain portion  of  the  profits  of  the  shop  can- 
not convert  this  suit  into  a  suit  for  balance 
of  partnership  account.  But  if  this  suit 
was  really  cognizable  by  the  Coui't  of  Small 
Causes,  the  lower  Courts  had  no  jurisdiction 
to  try  it.  There  Is  a  Court  of  Small  Causes 
at  Nulchitee,  and  that  Court  was  fully  com- 
petent to  try  it.  It  is  much  to  be  regretted 
tbnt  the  Judge  of  the  Small  Cause  Court 
of  Nulchitee  had,  on  a  previous  occasion, 
refused  to  entertain  this  claim  upon  the 
ground  that  it  was  a  claim  for  balance  of 
partnership  account.  But  as  the  qaestioQ 
is  one  of  jurisdiction,  I  feel  myself  bound 
to  set  aside  the  decisions  of  both  the  lower 
Courts  under  the  powers  Vested  in  me  by 
the  15th  Section  of  the  Charter  Act.  I 
would,  therefore,  set  aside  the  decisions 
of  both  the  lower  Courts  ;  but  under  the 
circumstances  stated  above,  I  would  order 
that  each  party  ought  to  bear  his  own  costs 
in  all  the  Courts. 

Jackson^  J. — I  agree  that  this  was  not  a 
suit  on  a  balonce  of  partnership  account,  al- 
though the  plaintiff,  misled  by  the  erroneous 
dictum  of  the  Small  Cause  Court,  did  his  best 
to  make  it  so. 

The  defendant  was  plaintiff's  servant  in 
charge  of  his  shop,  and  was  to  be  remuner- 
ated by  a  small  share  of  the  profits  instead 
of  fixed  wages.  What  the  plaintiff  sought 
to  recover  was  the  amount  which  he  found 
ought  to  have  been  in  defendant's  bauds 
after  deduction  of  the  amount  coming  to  him 
for  his  remuneration. 

This  was  a  debt  or  demand  really  re- 
coverable iu  the  Small  Cause  Court,  and 
the  jurisdiction  of  the  ordinary  Civil  Courts 
was  accordingly  varied* 
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I  therefore  coocur  in  the  opinioo  that  we 
ought  to  set  Mide  the  prooeedings  in  the 
Courts  below. 

But  in  my  opinion  the  plaintiff  will  in 
this  way  suffer  cruel  injustice,  unless  we  go 
further  and  utider  our  general  power  of 
•nperinlendence  also  set  aside  the  improper 
order  of  the  Small  Cause  Court  declining 
jurisdiction,  and  require^  that  Court  to  re- 
ceive the  plaint  and  dispose  of  the  suit  as 
originally  presented. 

This  accordingly  is  the  order  which  I 
propose  to  make. 

MUier,  J.-T-I  agree  with  my  learned  col- 
league in  directing  the  Small  Cause  Court  to 
reeeiye  the  plaint. 


The  30th  January  1871. 

Pregeni : 

The  Hon'ble  G.  Loch  and  Onoooool  Chan* 
der  Mookerjee,  Judges. 

Jnrlsdtetlon— Seotion  15f  OlMurter 
Aot. 

Ealee  Hur  Doss,  Petitionert 

versus 

Boodressur  Chuckerbutty,  Opposite  Party. 

Baboo  Nuleet  Chunder  Sein  for  Petitioner. 

Baboo    Huree    Mohun    Chuckerbuity    for 
Opposite  Party. 

Mere  errors  of  law  committed  by  a  Lower  Appellate 
Court  in  cases  in  which  the  High  Court  has  no  appellate 
Jurisdiction  do  not  give  the  latter  Court  power  to  in- 
terfere under  Soction  15  of  the  Charter  Act,  its  inter- 
ference being  restricted  to  cases  in  which  the  lower 
Court  exercises  a  jurisdiction  which  it  has  not,  or  refuses 
to  exercise  a  Jnrisdictlon  which  it  has. 

Loehf  J. — Wb  think  that  this  rule  must 
be  discharged  with  costs* 


Objections  have  been  taken  to  the  proesed- 
ings  of  the  lower  Courts,  espeeially  to  those 
of  tlie  Subordinate  Judge  ;  first  of  all,  thtt 
he  has  exercised  a  jurisdiotiou  which  is  not 
vested  in  him  by  law  ;  and  next,  that  he  hid 
refused  to  exercise  jurisdiction  when  ho 
ought  to  have  done  so. 

With  regard  to  the  first  point,  it  is  said 
that  he  has  re-opened  and  tried  a  questioa 
disposed  of  by  the  Judge  and  by  the  High 
Court  in  execution  of  a  former  decree  ob- 
tained by  the  opposite  party. 

As  to  the  second  point,  it  is  objected  that 
he  has  refused  to  exercise  jurisdiction  by 
not  ascertaining  the  amount  of  mesne  pro- 
fits to  which  the  petitioner  before  us  consi- 
ders himself  to  be  entitled. 

A  great  deal  of  confusion  has  entered  in- 
to this  case,  owing  to  the  peculiar  nature  of 
the  talook  in  question  as  it  was  origiually 
constituted  and  the  shares  into  wkich  it 
was  subsequently  sub-divided,  by  which  the 
talook  was  divided  into  two;  one  part  bear- 
ing a  jumma  of  24  rupees,  and  the  other  a 
jummaof  10  rupeesy  both  known  as  Doorga 
Pershad — Kisto  Pershad. 

With  the  talook  of  10  rupees  we  have 
nothing  to  do  at  present  i  it  ia'  only  with 
the  talook  of  24  rupees  that  we  have  to  deal» 
and,  keeping  this  in  view,  ihe  ({aeatioa  be^- 
fore  us  is  very  simple. 

It  appears  that  the  opposite  party  in  this 
case  obtained  a  decree  for  10  annas  13 
gundahs  of  this  talook  against  the  peti- 
tioner ;  that  he  wanted  to  obtain  possesmon 
of  the  whole  of  the  talook,  having  purchaaed 
16  gundahs  of  it  in  execution  of  a  decree 
for  costs,  so  making  his  share  11}  annas ; 
and  he  contended  that  under  that  decree  he 
was  entitled  to  the  entire  talook. 

The  Lower  Appellate  Court  and  the 
High  Court  held  that  he  was  only  entitled 
to  11}  annas  of  the  talook  bearing  a  jumma 
of  24  rupees. 

The  petitioner,  who  was  the  defendant 
in  that  case,  then  applied  to  reeover  poasaa* 
sion  of  4^  anuas  of  the  talook  of  which 
he  alleged  he  had  been  dispossessed  by  the 
opposite  party  in  execution  of  his  decree* 
and,  as  he  states,  he  obtained  an  order  from 
the  Moonsiff  bearing  date  the  22nd  of 
January  1869  putting  him  into  poaaesaon 
of  that  share.    This  having  been  done,  he 


Digitized  by 


Google 


Wl] 


Citni 


THB  WCEKLY  REPORTER, 


Rulings. 


91 


hroDjiit  an  nction   to  recover   mesne  profits 
for  liie  lime  duriog  which   he  wai  kept  out 

of  posseuioD. 

BoUi  the  Couria  below  have  dismissed  this 
iQJt,  and  the  Lower  Appellate  Court  in  its 
jodgment  said  that  the  tulook  bearing  a 
jammft  of  24  rupees  is  divided  into  two 
ptrti,  Dsmely,  4}  aonas  in  the  possession  of 
Tripoora  Soonduree  and  another  person,  and 
]1|  aonas  which  belonged  to  the  opposite 
party  in  this  case  under  his  decree  and  hj 
lociion-parchase  ;  and  therefore  there  was 
sothiug  for  the  petitioner  to  obtain,  and  he 
fiiled  to  show  thut  he  (petitioner)  had  ob- 
tained potseaaioD  under  the  order  of  the 
Uoonsiff. 

Nove,  as  the  judgment  of  the  Lower  Ap- 
pellate Court  iu  this  case  merely  declares 
ijiit  the  opposite  party  has  a  right  to  1 1 } 
lonu  in  the  estate  with  a  jumma  of  24 
rupees,  it  has  said  nothing  contrary  to 
what  had  beea  said  by  the  High  Court  and 
bj  the  Judge  when  they  disposed  of  the 
matter  in  the  execution  case. 

There  may  perhaps  be  some  mistake  with 
regard  to  the  possession  of  the  remaining 
4)  annas.  The  Judge  may  be  in  error  in 
lajing  that  it  was  in  the  possession  of  Tri- 
poora  Soonduree  and  the  other  lady,  and 
we  tre  told  that  he  is  in  error  on  this  point  ; 
bntevea  if  his  judgment  is  erroneous,  we 
cannot  say  that  the  Subordinate  Judge  has 
exercised  a  jurisdiction  which  is  not  vested 
in  him  by  law.  It  may  be  a  mistake  which 
can  he  rectified  by  an  application  to  him  to 
review  his  order  ;  but  it  is  not  certainly  a 
matter  to  be  brought  before  us,  and  regard- 
ing which  we  ehoald  be  called  upon  to  exer- 
cise our  extraordinary  powers  under  the 
Charter. 

Then  as  to  the  other  point,  namely,  that 
the  Court  below  had  refused  to  exercise 
jorisdiction,  all  that  it  did  do  was  this  ;  it 
aaid  to  the  plaintiff — "  you  have  fuiled  to 
"  prove  your  case,  and  failing  to  do  so,  you 
"cannot  get  a  decree  for  mesne  profits." 
In  this  we  cannot  say  that  the  Court  has 
refused  to  exercise  a  jurisdiction  which  it 
ought  to  have  exercised. 

For  the  above  reasons,  we  think  that  the 
rale  must  be  discharged  with  costs,  which 
at  2  gold  jnohurs. 


have  no  appellate  jurisdiction.  The  peti- 
tioner has  invoked  our  special  power  under 
Section  15  of  the  Charter  on  the  grounds 
stated  by  my  learned  colleague.  I  do  not 
think  that  mere  errors  of  law  committed  by 
a  Jud$;e  on  appeal  in  such  cases  give  ur 
jurisdiction  under  the  Section  quoted.  I 
am  of  opinion  that  probably  the  Judge  is 
wrong,  and  has  confounded  the  old  4|  annas 
share  of  Tri  poora  Soonduree  with  the  4} 
annas  in  the  jumma  of  rupees  24;  If  it  is  so, 
the  remedy  lies  in  an  application  to  him  and 
not  by  one  in  this  Court.  It  is  only  in  cases 
where  the  Lower  Appellate  Court  has  exer- 
cised jurisdiction  where  it  has  none  by  law, 
or  has  refused  to  exercise  jurisdiction  where 
it  clearly  has,  that  we  can  interfere.  This 
is  not  a  case  of  that  nature.  We  are,  there- 
fore, unable  to  interfere  with  his  decision, 
even  if  it  is  wrong  in  law  or  has  proceeded 
from  a  misconception  of  the  facts  of  the 
case. 


Ilookerjee^  J. — I  agree  in  discharging  the 
rale  with  costs.  The  suit  being  for  a  sum 
of  Boney  below  500  rupeesi  it  is  clear  we 


The  30th  January  1871. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Dwarkanath 
Miiter,  Judges. 

Special    Appeal  —  fintaanoement    of 
rent~&zoes8  lands. 

Case  No.    1763  of  1870   under   Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  Ift/ 
the  Officiating  Judge  of  Pumeah^  dattd 
the  23rd  June  1870,  a  firming  a  decision 
of  the  Assistant  Collector  of  that  District, 
dated  the  22nd  December  1869. 

Shaikh  Abated  Hossein  (Plaintiff)   Appel* 
lant, 

versus 

Mussamut  Bandee  and  others    (Defendants) 
Respondents. 
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iP/r.  R.  E.    Twidale  aod  Baboo  Chunder 
Madhub  Ghote  for  Appellant. 

Baboo    Griih  Chunder  Chose  for  Bespon- 
dents. 

In  ft  special  appeal  the  general  affirmation  of  a  judg- 
mert  can  only  refer  to  the  points  raised  by  the  appel- 
lant, the  rejection  of  the  appeal  not  necessarily 
afim^ng  the  other  findings  of  fact  or  law  incidentally 
arrived  at  by  the  Lower  Appellate  Court. 

In  a  8ui|  fur  enhancement  of  rent  on  the  ground  that 
defendant  holds  land  in  excess  of  what  he  pays  rents 
for,  it  is  plaintiff's  duty  to  show  that  the  lands  in 
qaeation  are  all  included  within  the  tenure  of  the  de- 
fendant, but  that  the  latter  has  been  paying  rent  for  a 
quantity  less  than  the  area  of  those  lands. 

Bayley  J. — I  am  of  opinion  that  this  spe- 
cial appeal  must  be  dismissed,  iDnsmuch 
as  it  is  not  shown  that  there  is  any  error  in 
law  in  the  finding  of  the  Lower  Appellate 
Court,  that  "  the  plaintiff  has  entirely  failed 
*^  to  show  what  specific  lands  are  in  excess 
**  of  the  defendant's  tenure,  and  what  the 
''  rates  and  quantity  are  of  each  kind." 

It  is  admitted  that  the  original  tenare 
consisting  of  23  beegahs  and  odd  cottalis 
was  a  distinct  tenure  held  at  a  fixed  rent,  os 
to  which  the  plaintiff  states  he  has  no  claim 
for  ealiancement  ;  but  the  plaiuiitf  asserts 
that  there  are  30  beegahs  beyond  those  23 
beegahs  held  and  occupie^l  by  the  defendant, 
as  to  which  he,  plaintiff,  is  entitled  to  and 
■ues  for  enhanced  rent. 

Now,  until  the  actual  fact  of  the  30  bee- 
gahs being  in  excess  of  the  original  tenure 
is  proved  by  some  specific  evidence  as  to 
what  and  where  they  are,  I  think  no  such 
suit  for  enhancement  as  brought  by  the 
plaintiff  in  this  case  cau  lie. 

The  special  appellant,  however,  relies  on 
the  judgment  of  the  Lower  Appellate  Court 
on  a  former  occasion  having  been  generally 
nfiirmed  on  sprcinl  appeal  by  this  Court. 
I  think  that  in  a  special  appeal  the  general 
affirmation  of  a  judgment  below  can  only  be 
on  the  points  raised  by  the  special  appellant. 
By  rejecting  a  special  appeal,  it  does  not 
follow  that  this  Court  necessarily  affirms  all 


the  other  findings  of  fact  or  of  Uw  wkiek 
the  Lower  Appellate  Court  may  in^ideatlj 
come  to. 

I  would  dismiss  this  special  appeal  with 
costs. 

MiUevy  J, — I  am  of  the  same  opinion. 

The  argument  based  on  the  drd  Clanss  of 
Section  17  Act  X  of  1859  bas  no  applies 
tiou  to  this  case.  If  the  so-caile«l  exot*!! 
lands  are  included  within  the  mokurures 
lease  relied  upon  by  the  defendant,  it  isqoits 
clear  that  the  plaintiff  cannot  enhance  the 
rent  payable  by  the  defendant  on  the  ground 
of  those  excess  lands.  If,  on  the  other  baud, 
the  said  lauds  are  not  covered  by  the  mo- 
kururee  pottah,  it  is  equally  clear  that  there 
is  no  relation  of  landlord  and  tenant  betwHi-a 
the  plaintiff  and  the  defendant  in  respect  of 
tho.<*e  lands.  Clause  3  Section  17  Act  X 
of  1859  pre-supposes  that  the  original  tenure 
itself  is  liable  to  enhaucemeut.  In  this  case, 
it  is  admitted  that  the  defendant  Las  got  a 
tenure  which  is  not  liable  to  enhancenieut ; 
and  what  the  plaintiff  is  really  seeking  to  do 
is  to  assess  rent  on  lands  for  which  no  rent 
has  been  hitherto  paid  to  him,  although  he  it 
ostensibly  trying  to  treat  this  suit  as  a  suit 
for  enhancement  of  rent. 

It  is  said  that  this  point  has  been  finally 
determined  by  the  decision  of  the  Judge 
passed  on  remand,  as  well  as  by  the  decision 
of  this  Court  passed  on  special  appeal  against 
the  Judge's  order.  So  far  as  the  Judge's 
order  of  remand  is  concerned,  I  think  that 
the  observations  of  that  officer  relied  upoo 
by  the  special  appellant  were  altogether  pre- 
mature, and  cannot  therefore  be  binding  on 
us  now  that  we  are  called  upon  to  pass  final 
judgment  in  the  cause.  Whether  the  excess 
lands  were  liable  to  enhancement  or  not 
wos  a  question  on  which  no  opinion  could  be 
given  before  it  was  determined  what  those 
excess  lands  were,  and  how,  and  under  what 
circumstances  they  were  taken  possession  of 
by  the  defendant.  The  law  applicable  to 
those  lands  could  not  be  laid  down  without 
the  necessary  facts  being  found  ;  and  I  am 
therefore  of  opinion  that  the  observations  in 
question  cannot  be  treated  as  conclusive  on 
the  particular  point  now  under  our  consi- 
deration. 

As  to  the  decision  passed  by  this  Court 
on  special  appeol,  no  judgment  has  been 
shown  to  us  on  the  strength  of  which  it  can 
be  contended  that  the  respondent  is  preclud- 
ed from  contesting  the  plaintiff's  claim  for 
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eobanced  rent  on  thegrouud  of  excea  lands. 
If  the  plaiotiff  chose  to  come  to  Couri  oq 
the  groood  that  the  defeodaDt  held  lands  ia 
ezeesf  of  what  he  paid  reuts  for,  it  was  his 
dot/  to  prove  tliat  assertion  by  showing 
tJMC  the  lands  in  question  are  all  included 
wiihio  the  tenure  of  the  defendant,  but  that 
tlie  defendant  has  been  paying  rent  for  a 
qnsatitj  less  than  the  area  of  thosb  lands. 
Tke  plaintiff  has,  in  my  opinion,  entirely 
fiiied  to  prove  this  assertion,  and  I  would 
therefore  diamiss   this  special  appeal  with 


The  3l8t  January  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Joint  tanaLoj— Commensality. 

Case  No.  1690  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Beerbhoom,  dated  the  28/A 
Aftril  1870,  affirming  a  decision  of  the 
Moonsiff  of  Ookrah,  dated  the  29th 
November  1869. 

Peoiee  Monee   Eibee  (Plaintiff)    Appellant^ 

versus 

Madhub  Singh  and  another  (Defendants) 
Respondents, 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Romesh  Chunder  Base  for 

Respondents. 

Th«  word  **  ijmalee''  •xpresnes  joint  tenancy    even 
where  oomiMoeality  it  not  implied. 

Glover^  J, — Thk  plaintiff  in  thijs  case 
daioi*^  certain  property  by  purchase  from 
one  Tare   Soonduree*     She  states  that  after 


having  purchased  this  property,  she  went 
to  take  posi^ession  but  was  prevented  by 
the  defendants,  and  therefore  was  obliged 
to  bring  this  suit. 

The  defence  was  that  the  property  in 
dispute  did  not  descend  to  Tflra  Soonduree 
as  alleged  by  the  plaintiff,  but  was  the  self- 
acquired  properjy  of  one  Narain  Singh,  a 
member  of  another  branch  of  the  family. 
The  first  Court  found  that  the  plaintiffs 
vendor  had  never  been  in  possessiun  of  ihj 
property,  that  it  was  the  self-acquired  pro- 
perty of  Narain  Singh,  and  that  Tarn 
Suouduree  had  no  right  to  sell  it.  In  che 
second  Court,  the  Judge  Refused  to  take 
into  consideration  the  objection  which  had 
been  raised  before  him  that  the  family  wad 
a  joint  family  and  that  the  property  was 
joint  family  property,  and  decided  ngainsc 
the  plain tiflf  on  the  ground  that  tltere  whs 
no  documentary  evidence  in  her  favor  and 
that  none  of  the  six  witnessess  who  had 
been  examined  on  her  behalf  had  deposed 
that  the  property  was  ever  in  the  possession 
either  of  Tara  Soonduree  or  of  her  hus- 
band Mutty  Singh. 

It  appears  to  us  that  this  decision  of  the 
Judge  by  no  means  touches  the  question 
at  issue  between  the  parties.  The  allega- 
tion in  the  plaint  undoubtedly  was  that  the 
family  was  a  joint  family,  the  word  used 
being  ''  ijmalee.^  The  Judge  seems  to  have 
taken  the  want  of  any  allegation  as  to  com- 
mensality  as  want  of  allegation  of  joint 
tenency,  overlooking,  apparently,  the  f»ct 
that  a  Hindoo  family  may  very  well  be 
joint  in  property  though  uotj.>int  in  mess. 
The  points  to  be  decided  in  this  case,  there- 
fore, were, — Ist,  whether  this  property  which 
Tara  Soonduree  sold  to  the  plaintiff  was 
part  of  the  ancestral  joint  family  property 
coming  as  such  to  her  husband  Mutty  Singh, 
and  on  his  decease  devolving  on  his  widow 
Tara  Soonduree,  or  was  it,  as  alleged  by 
the  defendant,  the  separate  self-acquired 
property  of  Narain  Singh,  a  member  of 
another  branch  of  the  family.  The  first 
Court  decided  this  point  adversely  to  the 
plaintiff,  and  no  doubt  it  was  the  duty  of 
the  Judge  to  decide  that  point  also.  There 
was  no  question  of  limitation  involved  in 
this  suit,  and  therefore  whether  Mutty  Singh 
or  Tara  Soonduree  was  or  was  not  in  pos- 
sessiun  of  this  property  at  the  time  of  the 
sale  had  really  nothing  to  do  with  the 
rifatter. 

We  observe,  moreover,  that  the  Judge 
is  not  quite  correct    when  he  states   tiial 
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none  of  the  witnesses  depose  to  the  fact 
of  Mutty  Singh's  or  his  wife's  possession, 
for  some  of  the  witnesses  at  least  depose 
that  they  were  in  possession.  The  case 
must,  therefore,  be  remanded  to  decide 
whether  or  not  Tara  Soonduree  had  the 
rights  of  a  sharer  in  the  joint  ancestral 
property,  and  as  such,  power  to  dispose  of 
these  lands  to  the  plaintiff. 

Costs  to  follow  the  resalft. 


The  Ist  February  187U 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslic, 
Judges, 

Batwarrab-^&esenred  rlffbts. 

Case  No.  1463  of  1870. 

Special  Appeal  Jrom  a  decision  passed  by 
the  Subordinate  Judge  of  Gya^  dated 
the  \Sth  April  1870,  affirming  a  decision 
of  the  Sudder  Moonsiff  of  that  District, 
dated  the  1st  July  1869. 

Goar  Sahoy  Singh  and  another  (Defendants) 
Appellants^ 

versus 

Sheo  Sahoy  Singh  (Plaintiff)  Respondent. 

Mr,  Mun  Mohun  Ghose  for  Appellants. 

Baboo    Romesh    Chunder   Mitter   for   Re- 
spondent. 

Where  parties  by  agreement  in  a  butwarrah  restricted 
their  ifthta  by  the  condition  that  one  of  their  number 
Was  to  have  full  use  of  the  water  in  a  reservoir,  the  others 
were  held  not  to  be  at  liberty  to  set  up,  even  on  their 
own  lands,  an  embankment  round  the  reservoir  so  aa  to 
diminish  materially  the  flow  of  water  into  it. 

Jackson,  /.—It  appears  to  me  that  the 
special  appeal  in  this  citse  cannot  be  sus- 
liiined.  The  learned  Counsel  who  has  argued 
\\  kfore  ui  bus  evidently   M\  ^ije  great 


difficulty  of  bringing  the  case  within  tliq 
limiJs  of  special  appeals  at  all;  and,  in 
reality,  the  tendency  of  the  argument  has 
been  to  show,  either  that  the  plaintiff  is  to 
get  something  which  he  was  not  entitled  to 
by  the  terms  of  the  butwarrah,  or  that  lie 
obtained  more  than  be  asked  for  in  the 
plaint. 

But  it  appears  to  me  not  to  be  so.  The 
plaintiff  seems  merely  to  desire  to  get  the 
full  advantage  which  was  reserved  to  him 
in  the  butwarrah  or  partition  between  the 
parties.  The  words  of  the  butwarrah  are 
that  the  water  of  the  Puchyaree  Ahur,  which 
is  one  of  the  three  great  reservoirs  which 
were  included  in  the  subject  of  partition, 
shall  find  its  way  to  the  land  of  the  plaintiff 
through  the  aperture  or  kurbee,  as  it  is 
called,  of  another  apparently  similar  reser- 
voir which  is  the  exclusive  property  of  the 
defendant.  I  can  attach  no  other  meanioj! 
to  this  stipulation  than  that  the  water  of 
the  larger  reservoir  should  pass  tbroagh  the 
smaller  on  its  way  to  the  plaintiff's  lands. 
Consequently,  the  decree  made  by  tlie  Subor- 
dinate  Judge  is  in  accordance  with  the 
reasonable  interpretation  of  the  butwarrah. 

Then  there  is  another  question  which  re« 
lates  to  the  right  of  the  defendant  to  set  up 
on   his  own  land  an  embankment  running 
round   one   or   more   sides  of  the  reserved 
ahur  or  reservoir.     It  is  contended  by  the 
special  appellant  that  he  is  entitled   to  do 
this  on  his  own  lond,  and  we  are  referred 
to  a  case  in  XIII  Weekly  Reporter,  pnge  414, 
where  in  a  case  supposed  to  be  similar  the 
learned  Chief  Justice  held  that  the  plaintiff 
there  could  not  be  restrained  fron;  doing  so. 
That  case,  so  far  as  I  can  judge  from  the 
report,  is  an  entirely  different  case  from  the 
present.     There  the  plaintiff  held  the  land 
without  any  reservation  ;  but  in  this   case 
the  parties  have  by  agreement  in  the    but- 
warrah restricted  their  rights  by  the  condi- 
tion that  the  plaintiff  was  to  have  full  use  of 
the  water  in  the  reservoir.    Now  if  the  parties 
who  obtained  the  lands  lying  on  different 
sides  of  that  reservoir  were  to  be  at   liberty 
to  put  up  an  embankment  round  it,  and  so  to 
diminish  very  materially  the  flow  of  water 
into    it,    the  rights   reserved   to  the    other 
co-sharers  would    become    nearly   or    quite 
nugatory.     Under   these    circumstances,    it 
appears  to  me  that  the   injunction  against 
erecting    this    embankment    was    properly 
issued,  and  that  this  appeal  must  bo  dis« 
missed  with  costs. 

Ainsliip  J,^l  cououri 
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The  Isfc  February  1871. 

Present : 

Tlie  Hon'Ue  L.  S.  Jackson  and  W.  AiasUei 
Judges. 

Case  No.  428  of  1870, 

Jndgrment-debtor. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Gya^  dated  the  iZth 
September  1870. 

Syud  Nujmooddeen   Ahmed  (Objector) 
Appellant^ 

versus 

Abdool  Azeez  (Deoree«holder)  Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Mr,  R.  E.  Twidale  for  Respondent. 

Tlie  aQence  of  *  Jadgment-debtor  on  a  previous  ocea- 
noo  tsno  bar  to  his  being  heard  when  he  objects  alleg- 
ing material  irregularity,  provided  his  allegation  is  made 
within  the  80  days  allowed  by  law. 

Jackson^  J. — It  appears  to  us  that  the 
Judge  was  bound  in  this  case  to  hear  the 
eTJdence  tendered  by  the  judgment-debtor 
in  support  of  )iis  objection.  The  circum- 
BtsDces  referred  to  by  the  Judge  may  be 
material  as  affecting  the  credit  which  ought 
to  be  given  to  the  evidence  when  received, 
bat  it  18  a  mistake  to  suppose  that  the  fact 
of  the  silence  of  the  petitioner  on  the  pre- 
vioas  oecftsion,  is  a  bar  to  his  being  heard 
when  he  alleges  material  irregularity  within 
the  30  days  allowed  by  law  for  that  pur- 
pose. 

The  order  of  the  Judge  must  be  set  aside. 
He  will  enquire  into  the  facts  alleged  by 
the  petitioner,  and  decide  whether  the  ob- 
jection is  made  out,  and,  if  so,  whether  there 
has  been  any  material  irregularity,  and  whe- 
ther sny  injury  has  been  sustained  in  conse- 
qoenee  of  the  irregularity  complained  of. 

Ainslie,  J. — I  concur. 


The  Ist  February  1871. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainsliei 
Judges. 

Pnrobase  from  Jad^ment-debtor— Ti- 
tle—&lffbt  of  salt. 

Case  No.  1397  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot^  dated 
the  26th  March  1870,  reversing  a  deci- 
sion of  the  Moonsiff  of  Tajpore,  dated 
the  30th  July  1869. 

Goburdhun  Dosa  and  another  (Defendants) 
Appellants, 

versus 

Munnoo  Lall  (Plaintiff)  Respondent. 

Baboo  Chunder  Madhub  Ghose  for  AppeN 
lants. 

Mr.    R.    E.    Twidale    and    Baboo    Hem 
Chunder  Banerjee  for  Respondent. 

The  purchaser  of  property  from  a  judgment-debtor, 
whose  right,  title,  and  interest  have  been  subsequently 
sold  to  another  party  who  desires  to  tske  possession,  haa 
a  right  to  sue  for  a  declaration  of  title  and  oonfirmatiou 
of  possession  for  the  purpose  of  clearing  his  title  from 
the  suspicion  of  its  being  founded  on  a  collusive  sale. 

Jachson,  J. — It  appears  to  me  that  wo 
cannot  in  special  appeal  disturb  the  finding 
of  fact  come  to  by  the  Lower  Appellate 
Court.  I  cannot  see  any  ground  for  sup- 
posing that  the  Additional  Judge  who  heard 
this  appeal  did  not  understand  what  tho 
true  issue  between  the  parties  was.  Whe- 
ther he  has  expressed  himself  in  the  decision 
of  that  issue  with  force  and  accuracy  is 
another  question,  but  it  is  clear  from  the 
whole  of  his  decision  that  the  issue  which 
he  was  trying  was  whether  there  had  been 
a  bon&  fide  sale  of  this   properly    on   the 
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part  of  the  judgment-debtor  to  the  brother- 
in-law,  and  he  finds  as  a  fact  upon  the  evi- 
dence that  there  had  beeo  such  sale. 

That  being  so,  I  think  that  the  plaintiff 
"was  as  a  mutter  of  law  entitled  to  a  decree. 
He  alleges  that  the  right,  title,  and  interest 
of  his  vendor  had  been  put  up  for  sale  and 
sold  to  another  person,  and  that  other  person 
desires  to  take  possession.  We  cannot  say 
that  he  is  not  competent  to  bring  a  suit  in 
Court  to  have  his  title  cleared,  aud  to  ask  for 
what  he  calls  a  declaration  of  right  aud  con- 
firmation of  possession.  That  which  he 
must  have  mainly  desired  to  obtain  in  this 
case  was  a  declaration  of  right  free  from 
the  suspicion  cast  upon  it  of  its  bein*;  a  col- 
lusive sale,  and  of  there  being  nothing  left 
in  the  judgmeut-debtor  to  sell  afterwards. 
He  has  established  this  fact  to  the  satisfac- 
tion of  the  Lower  Appellate  Court,  and 
whether  or  not  we  should  come  to  the  same 
couclusiou  upon  the  evidence,  I  do  not  think 
we  are  entitled  in  special  appeal  to  interfere 
with  it.  The  special  appeal  must  be  dis- 
missed with  costs. 

Ainslie^  J. — I  concur. 


The  Ist  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

&eTer8loners— Deolaratory  decree— 
Onus  probandl. 

Case  No.  1717  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  7th  May  1870,  reversing  a  de- 
cition  of  the  Moonsiff  of  that  District^ 
dated  the  2nd  February  1870, 

Bykunt  Nath  Boy  and  another  (Defendants) 
Appellants^ 

versus 

Grish  Chunder  Mookerjee  (Plaintiff)   Re- 
spondent, 

Mr,  Mendes  and  Baboos  Nil  Madhub   Bose 
and  Jttdnb  Chunder  Seal  for  Appellants. 

Baboo   Rajendro  Nath  Bose  for  Respond- 
ent. 

In  a  suit  for  a  declaration  of  plaintiff's  reversionary 
title  as  heir  to  his  late  uncle*8  property^  and  fur  rever- 


sal of  a  deed  of  iiale  from  that  uncle  set  up  by  the 
defendant,  the  widow  not  havin^f  been  made  a  p^rty  to 
the  suit  and  her  consent  to,  or  dissent  from,  the  allejed 
conveyance  not  havins;  been  ascertained,  the  issue  tried 
wan  whether  the  deed  was  genuine  and  whether  de* 
fendant  has  possession  under  it : 

Held  that  the  onus  was  rightly  placed  oo  the  defend- 
anL 

Held  that  there  was  nothing;  to  prevent  plaintiff 
from  suini^,  durin^;  the  life-time  of  the  widow,  for  a 
deflsratory  decree  to  the  effect  that  the  alienation 
would  not  bind  him  in  the  event  of  his  surviving  the 
widow. 

Kemp,  J, — The  defendants  are  the  spe- 
cial appellants. 

The  plaintiff  sued  to  have  his  reversionnry 
title  to  one-third  of  the  disputed  properly 
declared,  as  heir  of  his  uncle  Parbuttee,  ntid 
for  reversal  of  a  deed  of  sale  from  Par- 
buttee set  up  by  the  defendant, — the  said 
deed  being  dated  the  22nd  Bysack  l2ol. 
It  is  admitted  that  the  widow  of  Parbutiee 
is  alive  and  that  she  has  not  been  made  a 
party  to  the  suit.  Her  consent  to,  or  dissent 
from,  the  alleged  deed  by  her  husband.  Pur- 
buttee,  to  the  defendants  has  not  been  as- 
certained. The  defendants  relied  solely 
upon  the  deed  of  conveyance  by  Parhuttpe, 
as  extinguishing  the  plaintiff's  reversionary 
rights. 

The  issue  tried  was  whether  the  deed  by 
Parbuttee  to  the  defendants  was  genuine  or 
not,  and  whether  the  defendants  had  been 
in  possession  under  it. 

The  first  Court  was  of  opinion  that  as  the 
deed  whb  primd  facie  without  suspicion  and 
had  not  been  recently  written,  and  further 
as  it  has  been  attested  by  one  of  the  sub- 
scribing  witnesses  to  it,  viz,^  Ram  Gopal 
Hazara,  it  was  a  genuine  instrument. 

On  the  question  of  possession,  tlie  first 
Court  found  that  the  defendants  were  iu 
possession  under  the  deed. 

The  Subordinate  Judge  in  appeal  tried 
the  same  issue.  He  observes  tliat  the  deed 
is  not  of  a  very  old  date,  that  the  witnesses 
are  low  people,  aud  that  Bam  Gopnl  hud 
given  evidence  ten  times.  He  also  points 
out  discrepancies  in  the  evidence  of  the  de- 
fendant's witnesses. 

On  the  qsestion  of  possession,  he  finds 
that  the  widow  of  Parbuttee,  the  vendor  of 
the  defendants,  is  still  in  possesaioo  of  the 
disputed  property.  He,  therefore,  reversed 
the  decision  of  the  first  Court  and  gnve  the 
plaintiff  a  decree. 

In  special  appeal,  it  la  urged  :— « 
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li^.— That  the  ooas  has  been  wrongly 
plnced  on  the  defendants,  it  being  for  the 
ptaiotiff  to  prove  that  the  deed  is  not 
geaaine. 

2fi(/.-— Tliat  the  Sabordiuate  Judge  has 
Doi  fiistioctlj  found  who  is  in  possession  of 
the  dispnted  property. 

3r(f.-*That  the  reasons  of  the  Subordi- 
nate Jadge  for  holding  that  the  deed  is  not 
genoine  are  not  aufficient. 

4/iL— That  the  plaintiff's  suit  is  barred. 

The  fourth  plea  was  not  raised  in  the 
pleadings  or  taken  in  the  lower  Courts. 

The  onus  has  not  been  misplaced.  The 
whole  evidence  appears  to  have  been  weigh- 
ed aod  eoD8idere<l  by  the  Subordinate  Judge. 
The  Subordinate  Judge  distinctly  finds  thai 
the  widow  of  Parbuttee  is  in  possession. 
i  The  reasons  given  by  the  Subordinate  Judge 
for  discrediting  the  deed  appear  to  us  to  be 
Bofficient,  and  there  are  no  grounds  for  a 
ipecial  appeal. 

An  additional  ground  was  raised  for  the 
first  time  in  this  Court,  that  the  plaintiff 
cnuld  not  sue  during  the  life-time  of  the 
widow  for  a  declaration  of  his  reversionary 
right. 

We  think  that  therft  is  no  force   in    this 

a<lditional  ground.    The  object  of  the  plaint- 

iPs  suit  is  to  have  it  declared   that   the 

allied  sale  to  the  defendants  by   Parbuttee 

will  not  be   binding  upon   him   when   the 

saceession  opens  out   to  him,  t.  e,,  on  the 

death  of  the   widow.     It  may   be   that  he 

may  not  survive  the   widow  whose  life-in- 

tereat  is  admitted,  and  who  has  been   found 

to  be  in  possession.     But   there    is  nothing 

to  prevent  plaintiff  from   suing  in  the  life- 

I   time  of  the  widow  for  a  declaratory    decree, 

I   that  the  alleged  alienation  by   Parbuttee  to 

;  the  defendants  will   not  bind   the  plaiutiff  if 

he  sarTiTe  the  widow. 

In  this  view  of  the  case,  we  confirm 
Ae  decision  of  the  Subordinate  Jndj^e  in 
ufar  as  it  declarers  that  the  deed  set  up 
by  the  defendants  will  not  bind  the  plaintiff 
ivhea  his  succession  to  the  estate  of  his 
nnele  Parbuttee  opens  out  to  him. 

The  special    appeal  is    dismiaaed    with 


The  1st  February  1871. 

Present: 

The  Hon'ble  P.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

TMird  parties— Seetion  73  Aet  VIXI 
of  1859— Onvui  proband!. 

Case  No.  1724  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  SubordinaU  Judge  of  West  Burdwan, 
dated  the  2\st  June  1870,  modijying 
a  decision  of  the  Officiating  Moonsiff 
of  Radhanuggur,  dated  the  ISth  April 
1870. 

Ram  Tarack  Ghossal  and  others  (Plaintiffs) 
Appellants, 

versus 

Badha  Bullab  Sircar  and  others  (Defendants) 
Respondents, 

Baboos   Mohesh  Chunder  Ckowdhry  and 
Gopal  Lall  Mitter  for  Appellants. 

Baboos  Hem  Chunder  Banerjee  and  Romesh 
Chunder  Bose  for  Respondents. 

In  a  suit  for  establishment  of  title  to  a  portion  of  land 
with  which  defendants  repadiated  all  connection  alleg- 
ing the  land  to  be  in  the  possession  of  third  parties,  who 
were  in  consequence  made  defendants  by  an  order  of  the 
Court  under  Section  78,  Civil  Procedure  Code : 

Held  that  these  parties  were  rightly  made  defendants 
as  having  been  interested  both  in  the  subject-matter  and 
in  the  result  of  the  suit,  and  even  if  they  bad  been 
wrongly  made  defendants  the  onna  would,  under  the  cir- 
cumstances, remaiii  on  the  plaintiffs. 

Glover^  /.—The  points  taken  in  this  spe- 
cial appeal  are— (1)  that  the  lower  Court 


Digitized  by 


Google 


98 


Cirit 


tHE  WBBKLT   R^PORTSR. 


Rulings.  [Vol.  XV. 


was  not  justified  in  making  Man  Koomnree 
«nd  others  defendants  under  Section  73  of 
the  Civil  Procedure  Code,  there  being  no 
privity  between  them  aud  the  original  parties 
to  the  suit ;  and  (2)  that  if  they  were  rightly 
made  parties,  the  onus  probandi  was  on 
them  and  not  on  the  plaintififs. 

The  dispute  is  with  reference  to  4  beegahs 
of  land  said  to  be  situate  within  plot  No.  2 
claimed  by  the  plaintiffs.  The  original 
defendants  were  Gopeenath  and  others,  and 
ns  regards  this  particular  4  beegahs  they 
denied  their  liability,  alleging  the  land  to  be 
in  the  possession  of  Man  Koomaree  and 
others.  These  persons  were  one  after  the 
other  made  defendants  by  the  Court  under 
Section  73,  Civil  Procedure  Code,  and  were 
lield  by  the  Moonsitf  to  have  proved  their 
claim. 

We  have  been  referred  to  the  ease  of 
Jugadanuud  Misser,  versus  Hamed  Rossool, 
X  Weekly  Reporter,  52,  in  support  of  the 
ppecial  appellant's  contention  that  Man 
Koomaree  and  the  others  ought  not  to  have 
been  made  parties  to  the  suit,  but  that  being 
80  made,  the  onus  was  on  them.  We 
]iave  also  been  referred  to  the  case  of  Joy 
Gobind  Doss  versus  Gooroo  Pershad  Shaba, 
VII  Weekly  Reporter,  201,  to  show  that 
the  Moonsitf  was  wrong  in  allowing  Man 
Koomaree  and  her  fellows  to  interfere  be- 
tween the  plaintiff  and  the  original  defend- 
ants. 

As  Mao  Koomaree  and  the  others  were 
made  defendants  under  Section  73  by  the 
direct  order  of  the  Court,  an  order  which  we 
may  observe  was  never  objected  to  by  the 
plaintiffs  at  any  stage  of  the  proceedings  in 
the  Courts  below,  we  do  not  see  how  we  can 
now  displace  them  from  that  position  :  having 
))een  admitted  as  defendants  they  must  re- 
main there  ;  nor  do  we  think  that  their  ad- 
mission as  parties  to  the  suit  was  improper. 
The  general  rule  of  equity,  as  quoted  by  the 
learned  Chief  Justice  in  the  case  of  Joy 
Gobind  Doss  quoted  above,  is  that  **  all 
**  persons  are  to  be  made  parties  who  are 
**  either  legally  or  equitably  interested  in  the 
'  subject-matter  and  result  of  the  suit." 

Now  as  to  the  •*  subject  matter "  there 
can  be  no  doubt,  plainiiHa  aud  defendants 
both  claiming  title  in  the  same  laud.  Then 
as  to  the  '*  result,"  a  decree  in  favor  of  the 
plaintiffs  against  Gopeennth  would  not  of 
coiiroe  have  bound  Man  Koomaree,  but  the 
)e»Uit  of  such  a  decree  would  have  beeu 
^oi(  dimtlQua  to  ker,    T||e  pluiutiff  eu^^ 


to  recover  possession  of  certain  land  lying 
within  certain  defined  boundaries,  and  if  they 
had  got  a  decree  they  would  in  execution 
have  taken  possession  of  that  land,  althoogh 
a  portion  of  it  never  was  and  never  had  been 
in  the  possession  or  ownership  of  the  de- 
fendants sued,  and  regarding  which  those 
defendants  from  the  first  repudiated  all  con- 
nection. Man  Koomaree  and  her  fellows 
conld  no  doubt  have,  on  being  turned  out  of 
their  lands,  applied  to  the  Court  under  Sec- 
tion 230  of  the  Procedure  Code  ;  but  their 
position  would  have  been  very  much  worse 
than  it  would  have  been  had  they  been 
allowed  to  appear  as  defendants  instead  of 
being  forced  into  Court  as  plaintiffs.  Under 
the  circumstances  of  the  present  case,  it 
appears  impossible  to  say  that  Man  Koomaree 
and  the  others  were  not  distinctly  interested 
both  in  the  subject-matter  and  in  the  result 
of  the  suit  brought  by  the  plaintiffs  against 
Gopeenath. 

Then  as  to  the  onus,  the  case  reported 
in  the  10th  Volume  of  the  Weekly  Reporter 
is  one  where  the  defendant  under  Section  73 
thrudt  himself  into  the  litigation — and  that 
under  very  suspicious  circumstances,  and  in 
that  case  the  burthen  of  proof  was  held  to 
be  upon  her.  Here,  however,  the  matter  is 
very  different.  Man  Koomaree  was  brought 
into  the  suit  by  the  direct  order  of  the  Court, 
and  we  do  not  see  why  her  position  should 
be  made  worse  than  that  of  any  other  defend* 
ant ;  or  that  because  the  Moonsiff  chose  to 
make  her  a  party,  the  plaintiffs  should  escape 
the  necessity  imposed  on  all  plaintiffs  of  prove 
ing  their  own  case.  It  is  not,  moreover,  as  if 
those  defendants  had  made  no  attempt  to  prove 
their  right.  On  the  contrary  they  produced 
evidence  which  the  Moonsiff,  who  held  a 
local  investigation  and  tried  the  case,  declares 
in  his  judgment  to  be  most  respectable  and 
satisfactory. 

The  Subordinate  Judge  placing  the  onos 
on  the  plaintiffs  has  found  that  they  have 
had  no  possession  of  the  disputed  land  with'' 
in  12  years  and  that  their  claim  is  barred. 

On  the  whole,  therefore,  we  think  that  the 
Moonsiff  was  not  wrong  in  making  Man 
Koomaree  and  the  others  parties  under  Sec« 
tion  73  ;  and  that  even  if  he  was  wrong  Ibo 
onus  would  not  under  the  circumstances  of 
thift  cnise  be  shifted,  but  would  remain  on  the 
plnintiffrt ;  and  that  therefore  the  Subordinate 
Judg^  was  right  also. 

Th«  ipecial  appeal  ||  diiiatfied  witli  ^^^iUk 
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The  IsiTebruary  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Legal  poftfteBBlon— Section  224f  Aot 
VXXX  of  1859. 

TI16  Court  of  Wards  and  others,  Petitioners, 

versus 

Buira  Lall     Oopendronath   Deo,    Opposite 
Parti/, 

Baboo   Unnoda  Perthad  Banerjee  for 
Petitioners. 

Mr.  R.  T.  Allan  for  Opposite  Party. 

In  order  to  a  lef^al  posfession  bein^  riven  tinder 
Sectioo  224  Act  VTII  of  1859,  it  is  essential  that  all  the 
xeqnirameata  of  that  Section  be  carried  oat 

•Kemp^  /. — ^It  appears  that  id  this  case  an 
Bppeal  is  now  pending  before  this  Court  in 
which  the  question  whether  Burra  Lnll 
Oipendronath  Deo,  the  nephew  of  the  late 
M^arajah  of  Chota-Na^pore,  or  the  sons  of 
tbe  late  Rajah,  are  entitled  to  his  estate,  has 
to  be  decided. 

Barra  Lall  Oopendronath  Deo  has  obtoin- 
ed  a  decree  in  the  first  Court,  and  an  appeal 
hu  been  preferred  by  the  Court  of  Wards, 
who  now  represent  the  minors,  the  alleged 
8OQ8  of  the  late  Rajah. 

It  is  said  on  behalf  of  the  decree*ho1der, 
that  he  had  substantially  obtained  possession 
of  this  estate  before  the  order  passed  by  this 
Conrt  on  tbe  24th  of  November  last.  The 
Jadicial  Commissioner  lias  found  that  pos- 
sesnion  was  given  to  the  decree^older,  Burra 
Lnll,  before  the  order  of  this  Court ;  and 
therefore  he  reversed  the  order  of  the  Assis- 
tant Commissioner  directing  the  ryots  to  pay 
rent  as  hitherto  to  the  Court  of  Wards. 

The  question  we  have  to  decide  i?,  whether 
poesession  had  been  legally  given  to  the 
(le<*ree  holder  before  the  order  of  this  Court 
passed  on  the  24th  of  November.  The 
hookoomnamah  directing  the  Nazir  to  |;ive 
possession  to  Burra  Lall  is  dated  the  27th 
of  Octolier.  It  appears  that  on  the  20ih 
of  November  the  Nazir  went  to  Banohee, 
the  principal  village  of  the  Baj  and  the 
pUce  of  residence  of  the  Ranees.  On  the 
fi^  or  iink  b^  did  not  procluim  tU^  ord^r^ 


but  on  the  22ad  of  November  he  proclaimed 
the  order  of  the  Court  in  the  villages  of 
Bantoo  and  Banchee.  Peadahs  were  then 
deputed  to  proclaim  the  same  order  in  other 
villages  of  the  Baj.  It  is,  however,  stated 
by  the  Naair  in  his  examination  when  cross- 
examined,  that  no  copy  of  the  warrant  was 
fixed  in  any  conspicuous  place  on  the  land 
or  other  immoveable  property. 

Now,  we  are  of  opinion  that  under  Sec- 
tion 224  of  Act  VIII  of  1859,  it  is  essential 
that  all  the  requirements  of  that  Sectiou 
should  be  carried  out ;  and  as  in  this  case  it 
is  clear  that  no  copy  of  the  hookoomnamah 
was  fixed  on  any  place*  on  the  land  in  dis- 
pute, we  think  that  the  possession  which  it 
was  alleged  had  been  given  to  the  decree- 
holder  is  not  a  possession  which  we  can  call 
a  legal  possession  under  Section  221.  We 
therefore  make  this  rule  absolute,  reverse 
the  order  of  the  Judicial  Commissioner,  and 
direct  that  the  estate  remain  in  the  custody 
of  the  Court  of  Wards.    No  costs. 


The  1st  February  1871. 

Present : 

The  Hon'ble  G.  Loch  and  Onoocool  Chunder 
Mookerjee,  Judges. 

Rent-mxiit  — Segristered  tenants^Bx^ 
•oation~Notloe~8ale  noder  Aot 
VIXX  (8,  O.)  1865. 

Case  No.  1633  of  1870. 

Special  Apeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jessore,  dated 
the  2olh  May  1 870,  reversing  a  decision 
of  the  mioonsiff  of  MagooraA,  dated  the 
26th  January  1870. 

Sadhun  Chunder  Bose  (Plaintiff)  Appellant, 

versus 

Gooroo  Churn  Bose  and  another  (Defendants) 
Respondents. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Appellant. 

Baboo  Grija   Sunhur  Mojoomdar  for  Re* 
spondents. 

By  law  a  xemindar  is  not  bound  to  rseof^i^e  as  his 
tenant  one  whose  name  hu^  noi  been  registered  in  his 
books;  and  when  hia  rent  become:}  due  and  is  not 
{Mud,  it  19  sufficient  ftr  him  to  bring  liis  suit  against 
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the    partioa  from  whom  he    has    hitherto    received 
rent. 

When  a  sale  takes  place  un'ler  the  provLsions  of  Act 
VIII  (U.  C.)  of  1865  the  whole  tenure  i:j  »old,  the  pur- 
ohaner  acquiring  it  free  of  all  incumbrances  created  by 
any  holder. 

Loch,  J. — We  think  that  the  judj^ment 
of  tlie  Lower  Appellate  Court  must  be  set 
aside.  That  judgineut  is  mainly  based  on 
the  orround  that  iu  obtaining  a  decree  under 
Act  X  of  1859,  there  was  coUueion  between 
the  putneedar  and  the  plaintiff  and  others  ; 
and  having  laid  that  down  as  the  foundation 
of  tlie  judgment,  the  Subordinate  Judge 
goes  on  to  declare  that  the  sale  also  is 
collusion,  and  he  reverses  the  judgment  of 
the  first  Court. 

It  appears  that  the  tenure  in  question  was 
originally  held  by  one  Onoop  Sircar,  and 
his  name  was  recorded  in  the  zemindar's 
books.  After  his  death,  his  widow,  Porosh 
Monee,  continued  to  pay  the  rents  ;  but  one 
Neemanund  claimed  a  share  in  the  estate,  as 
beiii^  the  grandson  of  Ram  Chunder,  the 
cousin  of  the  said  Onoop  Sircar.  He 
brought  a  suit  against  Porosh  Monee,  which 
was  compromised,  Porosh  Monee  taking  9 
annas  and  Neemanund  7  annas  ;  and  after 
his  deaths  his  mother  Bhjrobee  succeeded  as 
his  heir. 

Ouoop  Sircar  left,  besides  his  widow  Po- 
rosh  Monee,  two  sons,  Benee  Madhub  and 
Prosunno  Coomar.  Prosunno  Coomar  died 
without  leaving  any  children,  and  was 
succeeded  by  his  mother  Porosh  Monee  ; 
and  when  Benee  Madhub  came  of  age,  he 
brought  a  suit  to  set  aside  the  arrangement 
between  Porosh  Monee  and  Neemanund  ; 
but  he  failed,  and  his  suit  was  dismissed 
in  1863. 

Subsequently,  in  1867,  the  putneedar 
brought  a  suit  for  arrears  of  rent  of  the 
tenure  against  Benee  Madhub  and  Porosh 
Monee,  and  obtained  a  decree  on  the  18th 
of  January  1867.  He  subsequently,  as  is 
stated  to  us,  gave  a  dur-putnee  of  this 
tenure  to  one  Ram  Gopal,  and  made  over 
the  unexecuted  decrees  which  he  held 
at^ainst  tenants  to  the  said  Ram  Gopal  to 
enable  him  to  recover  the  arrears  of  rent. 
It  is  said  on  the  other  side  that  he  did  not 
make  over  but  sold  that  decree  to  Ram 
G«»ph1.  But  this  is  of  very  little  conse- 
quence on  the  present  question.  Ram  Go- 
pal exfcnted  the  decree,  brought  the  tenure 
to  sale,  purchased  it  himself,  and  then  sold 
it  to  the  plaintiff,  who  in  attempting  to  get 
D08fti»divu   WU0  ousted    b^    the    defcuduut 


Gooroo  Churn,  who  held  a  pottah  under  the 
said  Bliyrobee. 

The  Subordinate  Judge  considers  the  col- 
lusion of  the  putneedar  with  other  par- 
ties proved  by  the  fact  that  in  the  suit 
brought  by  Benee  Madhub  in  1863  to  set 
aside  the  rvffannmnh  entered  into  by  his 
mother  with  Neemanund,  the  putneedar 
was  made  a  pro  forma  defendant  ;  and  he 
concludes  that  he  must  therefore  have  been 
aware  that  Bhyrobee  was  admitted  to  be 
the  owner  of  7  annas  of  the  tenure,  and 
knowing  this,  he  was  bound  to  make  her  a 
party  in  the  suit  for  arrears  of  rent  which 
lie  brought  against  Benee  Madhub  and  Porosh 
Monee. 

Even  admitting  that  he  was  aware  of  the 
existence  of  the  decree  passed  in  that  caan, 
it  does  not  appear  that  Bliyrobee  ever  paid 
rents  to  him.  It  is  not  attempted  to  be  shown 
that  she  ever  sought  to  have  her  name  regis- 
tered ;  and  therefore  when  his  rent  became 
due,  it  was  sufficient  for  him  to  bring  his 
suit  against  the  parties  from  whom  he  had 
hitherto  received  the  rents,  and  who  ftiileJ  to 
pay  them  when  they  became  due. 

We  cannot  see,  therefore,  that  there  is  any 
proof  that  the  putneedar  colluded  with  other 
parties. 

But  it  is  said  by  the  respondent,  if  the 
putneedar  did  not  collude,  Benee  Madhub 
and  Ram  Gopal  and  the  present  plaintiff  have 
all  colluded  together  ;  they  are  intimately 
connected,  and  knowing  that  Bhyrobee  had 
a  share  should  have  given  her  an  op|K)r-> 
tunity  of  payinjsr  up  ;  and  therefore  there  was 
a  collusion  which  vitiates  the  sale. 

But  ail  that  Ram  Gopal  did  was  to 
execute  the  decree  which  had  been  transfer* 
red  to  hicn  by  Savi.  It  is  not  shown  that  he 
di<l  not  pursue'the  course  appointed  by  law. 
There  is  nothing  but  a  general  allegation  of 
fraud  against  the  sale  proceedings — tliey 
have  not  been  in  any  way  challenged  speci- 
fically ;  and  we  do  not  see  that  when  a 
decree-holder  has  got  a  decree,  he  is  boand 
to  give  notice  to  any  party  who  he  may 
know  has  an  interest  in  the  property  liable 
to  be  sold.  All  that  is  necessary  is  to  pro- 
ceed according  to  law,  and  Ram  G^pal  in 
this  case  did  proceed  according  to  law  ; 
therefore  the  plea  of  collusion  utterly  fails. 

But  it  is  said  in  support  of  the  judgement 
of  the  Lower  Appellate  Court,  that  even  if 
collusion  Ia  not  proved,  the  plaintiff  can  |vet 
uo  more  ihuu  tU^  share  of  the  judgtneuU 
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debtors  ngainst  whom   the  (lecrae  was  made, 
tlifcir  rights  aud  iuterests  alone  being  sold. 

But  it  appears  to  «s  that  if  this  snip  took 
place  under  the  proTisious  of  Act  VIII  of 
1865,  B.  0.,— and  it  appenrs  that  it  wns  ht  Id 
under  that  law, — the  wliole  tenure  was  sold  ; 
aud  under  the  provisions  of  Section  16 
"  the  purchaser  of  an  under- tenure  sold  under 
•Mhis  Act  shall  acquire  it  free  of  all  incum- 
<*  brances  which  may  have  accrued  thereon  by 
"any  act  of  any  holder  of  the  said  uuder- 
"  tenure ." 

Lnstly,  it  is  nrged  in  support  of  the  judg- 
ment of  the  Lower  Appellate  Court,  that 
Bhyrobee,  nn<l  on  her  part  Gooroo  Churn, 
set  forth  that  the  land  in  dispute  formed  no 
part  of  the  tenure  sold,  aud  we  find  that  the 
first  Court  raised  the  following  issue  on  this 
point  ;^ 

"  Do  the  disputed  lands  pertain  to  the 
**  alleged  jumma  for  rupees  9-2,  or  whether 
**  the  lands  covered  by  Dags  No  1  and  2  are 
**  themohutrau  tenure  of  Bhyrobee  Dossee*'? 

The  first  Court  decided  this  issue  against 
the  defendant  Bhyrobee,  but  the  Subordi- 
nate Judge  after  noticing  the  claim  has  most 
caielessly  pat  this  issue  aside,  making  a  re- 
mark or  two  on  it  ;  whereas  be  should  have 
dedded  it  distinctly,  it  being  the  most  mn- 
terial  issue  in  the  case.  Had  he  decided  it,, 
possibly  this  present  appeal  might  have  been 
prevented.  It  is  a  point  which  he  must  de- 
cide ;  it  was  put  before  biro,  and  he  ought 
to  have  decided  it. 

We  reverse  the  decision  of  the  Subordi- 
nate JudgPy  and  remand  the  case  to  him 
for  the  trial  of  the  following  issue,  namely: — 
"  Whether  the  lands  in  dispute  in  this  suit 
"  belonged  to  the  tenure  sold  as  appertaining 
"to  tlie  jnmma  of  rupees  9  and  2  annas  ; 
"  or  whether  as  alleged  by  her,  Bhyrobee, 
"  dags  1  and  2  are  her  mobutran  lands  ; 
**  and  whether  the  remaiuiug  lands  belong 
"  toother  juminas." 

Theappellant  will  have  bis  costs  of  this 
appeal 

UoohMTJee^  J.— I  concur  in  decreeing  this 
appeal.  It  is  admitted  before  us  that  there 
it  DO  proof  of  fraud  or  collusiou  on  the  part 
of  the  putneedor  Savi  who  obtained  the 
decree  for  rent.  It  is  merely  said  that  be 
ought  to  have  known  that  Bh}{f  obee  was  a 
beholder,  and  therefore  ought  to  have 
BQod  her  for  rent  though  she  was  not  a  re- 
Curded  tenaut  and  had  takeu  no  measures  to 


efieot  a  registry  of  her  name  in  the  serinhta 
of  Mr.  Savi,  simply  because  Savi  was  a  pro 
forma  defendant  in  a  certain  suit  brought 
by  one  Ram  Chunder,  the  sou  of  Onoop, 
against  Bhyrobee  to  set  aside  a  compromise 
entered  into  between  the  mother  of  Ram 
Chunder  and  Bhyrobee.  Savi  did  not  enter 
appearance  in  that  suit,  as  it  was  one  in 
which  he  had  no  sort  of  interest  whatever. 
It  is  contended  that  Savi  not  having  made 
Bhyrobee  a  party  to  the  rent-suit,  the  Court 
was  hound  to  presume  fraud  and  collusion 
on  his  part.  I  do  not  agree  in  this  propo- 
sition. By  law  the  zemindar  was  not  bound 
to  reco$rnize  Bhyrobee  as  hifl  tenant,  unless 
she  had  caused  a  registry  of  her  name  in  his 
books.  Savi,  therefore,  cannot  be  said  to 
have  acted  fraudulently.  There  may  be 
very  good  ground  to  presume  that  Bam 
Chunder  would  have  been  glad  to  see  this 
jote  sold,  but  it  is  not  shown  that  in  omit- 
ting to  sue  Bhyrobee,  Savi  was  acting  in 
ocncert  or  collusion  with  Bam  Chunder. 

It  is  next  said  that  the  arrear  for  which 
the  tenure  was  brought  to  sale  and  the  rent- 
suit  was  brought  was  a  very  trifling  sum  ; 
but  it  appears  that  the  annual  rent  of  this 
jote  is  also  a  very  small  amount,  and  that 
the  arrears  were  above  the  rent  due  for  an 
entire  year. 

In  order  to  get  rid  of  a  decree  passed  by 
a  Collector  under  the  provisions  of  Act  X  of 
1859,  and  to  set  aside  a  sale  held  in  execution 
thereof  on  the  ground  of  fraud,  the  plaintiff 
wns  bound  to  prove  fraud  ou  the  part  of  the 
putneedar  who  obtained  the  decree,  and 
that  fraud  was  committed  in  the  conduct  of 
the  sale  or  in  the  publication  of  the  neces- 
SJiry  processes  required  by  law  to  be  duly 
published  previous  to  the  sale.  What  the 
purchaser  from  Savi  did,  was  merely  to 
give  effect  to  the  decree  which  had  been 
transferred  to  him  by  putting  it  into  exe- 
cution. No  such  fraud  as  would  vitiate  the 
decree  or  the  purchase  of  the  defendant 
is  made  out  in  this  case,  even  according 
to  the  plaintiff's  statement  or  according 
to  the  finding  of  the  Subordinate  Judge. 
Under  the  whole  of  the  circumstances  of 
this  case  which  was  gone  through  at  consi* 
derable  length  before  us,  we  do  not  find  that 
any  fraud  is  proved  either  on  the  part  of 
the  decree-bolder  or  the  purchaser. 

The  other  points  urged  by  the  appellant's 
vakeel  have  been  fully  disposed  of  In  the 
judgment  of  my  learned  Colleague,  and 
I  agree  generally   with  him  in  the    rea- 


Digitized  by 


Google 


102 


Civil 


TITE  WEEKLY   REPORTER. 


Rulings.      [Vol.  XV. 


sons  ^iven  for  their  disposal.  I  would 
also  remand  the  case  for  a  decision  of 
tlie  issue  pointed  out  by  Mr.  Jastice  Loch. 
I  think  the  Subordinate  Judge  was  bound 
to  decide  this  issue  before  he  entered  on 
the  trial  of  the  other  issues.  That  issue, 
if  found  in  faTor  of  the  plaintiff,  would  have 
disposed  of  the  whole  case,  and  consequently 
the  other  issues  would  not  perhaps  have 
been  required  to  be  decided.  If  the  lands 
sued  for  in  this  suit  were  outside  the  jote 
purchased  by  the  defendant,  there  is  an  end 
of  all  questioDS  of  fraud  in  the  matter  of 
the  sale. 


The  Ist  February  1871. 

Present : 

The  Hon'ble  P.  B.  Kemp  and  P.  A.  Glover, 
Judges, 

Case  No.  1038  of  1870. 

Umltation  —  Famllj  property  —  BtI- 
denoe. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judicial  Commissioner  of 
Chota-Nagpore,  dated  the  4th  March 
1870,  reversing  a  decision  of  the  Deputy 
Commissioner  of  Hazareebaughy  dated 
the  26/A  August  1868. 

The  Court  of  Wnrds  on  behalf  of  Teknit 
Rum  Chnnder  Singh,  minor,  (Defendant) 
Appellant, 

versus 

Bunwaree  Lall   Thakoor   (Plaintiff)  Re- 
spondent, 

Baboo  Unnoda  Per  shad  Banerjee  for  Ap- 
pellant. 

Baboos  Kalee  Prosunno  Dutt  and    Tarueh 
Nath  Sein  for  Respondent. 

The  Political  Department  In  Chota-Nagpore,  as  jadg- 
ment-credltora,  took  oat  attachment  against  a  family 
Mtsto  in  which  the  rule  of  primograiture  prevailed 


to  meet  ancestral  deb  is,  and  appropriated  the  proceedg 
in  satisfaction.  Objection  was  made  by  a  member  of 
the  family  claiming  ten  of  the  villages  as  Ifeld  by  him 
and  his  ancestors  under  a  mokurroree  grant  for  main- 
tenance. An  answer  was  put  in  and  litigatioti  followed 
resulting  in  a  final  decision  by  the  Civil  authorities  of 
the  Zillah,  that  the  claimant  was  not  entitled  to  four  cot 
of  ten  villages  claimed  and  the  proceeds  were  diverted 
to  the  payment  of  debts  which  were  not  his.  He  then 
sued  for  a  declaration  of  bis  right  and  title  to  the  four 
villages : 

Held  that  the  possession  of  the  Political  Departmeit 
had  not  been  adverse  to  the  plaintiff,  and  his  canse  of 
action  did  not  arise  till  his  title  was  denied  andtht 
proceeds  diverted  from  his  use. 

The  copy  of  a  copy  of  a  document  may  be  admitted 
as  evidence  when  it  comes  from  a  public  office  and  the 
origimtl  is  shewn  to  have  been  lost,  but  not  otherwise. 

Kemp,  J. — This  suit  was  remanded  on  the 
6ih  ot  September  1869  by  Justices  Markby 
and  Hobhouse.  It  appears  that  in  the  first 
instance,  the  lower  Courts  had  applied 
Clause  5  and  Clause  16  Section  1  Act  XIV 
of  1869  to  the  case,  and  held  that  the  suit 
of  the  plaintiff  was  barred.  In  special  ap- 
peal, the  learned  Judges  remanding  the  case 
observed^  that  as  the  suit  was  one  to  recover 
possession  of  immoveable  property,  it  was 
specially  provided  for  by  Clause  12  Section 
1  of  the  aforesaid  Act ;  and  that  it  was  with 
reference  to  that  Clause  that  the  question  of 
limitation  must  be  tried.  The  case  was, 
therefore,  remanded  for  that  purpose,  and  the 
Judges  in  remanding  it  thought  it  desirable 
that  in  whatever  way  the  question  of  limita- 
tion be  determined,  all  the  other  qoestioos 
which  had  arisen  or  might  arise  in  it  should 
be  disposed  of  also. 

The  case  is  briefly  this  :— The  plaintiff, 
who  is  the  special  respondent  fiefore  us,  sues 
for  declaration  of  his  right  and  title  to  four 
mouznhs,  as  comprised  within  the  sunnnd 
granted  to  his  ancestor  in  lieu  of  maintenance 
by  a  former  Tekait.  It  appears  that  in  this 
family  the  rule  of  primogeniture  prevails, 
and  that  the  younger  branch  of  the  family 
receive  as  maintenance  a  certain  number  of 
mouzahs  in  the  shape  of  Babooanah.  It  is 
alleged  by  the  plaintiff  that  his  ancestor  ob- 
tained from  the  ancestor  of  the  defeDdanta  a 
mokurruree  sunuud  for  six  mouzubs,  that  the 
sunnud  was  granted  in  the  year  1232  and 
that  in  the  sunnud  there  is  mention  of  the 
fact  that  th^  snnnud  was  granted  for  th*-8e 
six  mouzahs  as  per  huddoodbundee.  The 
sunnud  was  registered  in  April  1826  before 
the  Judge  of   the    Zillah.    The  haddood- 
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boudee  referred  to  in  the  original  grant  has 
Dot  been  filed  id  original,  out  a  copy  of  a 
copj  of  that  deed  snid  to  have  been  obtained 
from  the  Cazee's  office  hag  been  put  in.  It 
IB  alleged  that  the  original  huddoodbundee 
wu  registered  not  before  the  Judge  nor  at 
the  same  time  as  Uie  sunnud,  wliich  under 
ordioary  circumstances  it  ought  to  have  been, 
both  being  of  the  same  date,  but  that  it  was 
r«»gi8tered  more  than  a  year  nfter wards  by  the 
Cnsee.  Tiie  defendants  admit  that  the  plaint- 
iff IB  entitled  under  the  sunnud  to  six  mouzahs 
of  which  he  is  in  possession,  but  with  re- 
fereace  to  the  four  disputed  moozahs  they 
deoy  tliat  they  are  comprised  within  tb^ 
eannad  put  iu  by  the  plaintiff,  and  allege  that 
the  huddoodbundee  is  spurious. 

The  first  Court,  after  disposing  of  the 
isioe  in  bar,  observes  that  there  can  be  no 
question  that  at  the  time  the  sunnud  was 
given  a  huddoodbundee  was  also  written,  but 
what  the  huddoodbundee  contained  is  not 
tnentioned  in  the  sunnud.  The  plaintiff,  the 
flnt  Court  observes,  filed  a  copy  of  a  copy 
of  the  huddoodbundee  registered  by  the 
Cazee,  but  the  Ct»urt  bad  the  gravest  doubts 
regarding  that  document.  The  Deputy 
Commissioner  observes  that  although  that 
hoddoodhnndee  purported  to  have  been  eze- 
caied  00  the  same  day  as  the  sunnud,  and  al- 
tloogh  the  sunnud  was  then  registered  before 
the  Judge,  the  huddoodbundee  registered 
before  the  Cazee  was  not  registered  until  a 
J»ur  and  upwards  after  the  sunnud  ;  and 
further  that  in  1830,  when  tlie  plaintiff 
applied  for  registration  of  his  name  in  res- 
pect of  the  six  mouzahs  under  the  sunnud, 
he  did  not  produce  the  huddoodbundee,  nor 
did  he  say  any  thing  with  reference  to  the 
four  additional  mouznhs  now  claimed.  The 
first  Court  therefore  held,  that  the  plaintiff 
was  dispossessed  !u  1852  by  the  attachment 
made  by  the  Political  Department ;  that  he 
had  been  out  of  possession  ever  since  ;  that 
it  bad  not  been  proved  that  the  huddood- 
bundee produced  by  him  is  the  huddood- 
bundee referred  to  in  the  sunnud,  or  that 
the  huddoodbundee  copy  of  a  copy  of  which 
is  now  produced  was  granted  by  tli«  Tekaet 
Big  Bijoy  Singh,  or  executed  by  him  ;  that 
it  is  not  proved  that  the  four  Tillages  in 
dispote  are  covered  by  the  sunnud,  which 

only  covered  six  villages,  and  that  these  six 

villages  are  in    the    plaintiff's    possession. 

Tba  first  Court,   therefore,   dismissed    the 

plaintiff's  suit  with  costs. 

Id  appeal  after  the  remand  by  this  Courts 
theJodicial  Commissioner^  after  rociling  tUe 


plaint  briefly  and  the  reasons  of  the  first 
Court  for  dismissing  the  suit,  observes  on 
the  question  of  limitation  that  he  was  of 
opinion  that  the  suit  was  not  barred  by  the 
law  of  limitation,  as  it  was  clear  from  the 
pleadings  and  documents  filed  that  the  four 
mouzahs  claimed  by  the  plaintiff  were  not 
attached  in  1852,  and  that  this  is  allowed 
by  the  Lower  Court ;  and  that  further  it 
appeared  to  him  that  up  to  the  31st  August 
1859,  the  date  of  the  former  Commissioner's 
order,  the  plaintiff  was  in  possession  of  these 
four  mouzahs,  although  "  irregularly  so  ; 
**  and  that  it  was  in  that  year  that  the  rent 
*'  due  on  them  was  recovered  from  the  plaint- 
'*  iff  and  he  called  upon  to  take  a  settlement 
<*  on  them  in  the  usual  terms,  it  was  then 
'*  that  he  was  dispossessed  of  them  as 
''  portion  of  his  mokurruree  grant ;  and  aa 
''  this  occurred  in  1859  and  the  suit  was 
"  brought  in  1867,  or  eight  years  after  dis- 
<*  possession,  the  suit  is  not  barred  by  Act 
"  XIV  of  1859." 

On  the  merits,  he  observes  that  the  vali- 
dity of  the  sunnud  could  not  be  doubted ; 
that  in  this  sunnud  the  names  of  the  six 
mouzahs  released  to  the  plaintiff  in  1859 
are  mentioned,  and  that  a  separate  huddood- 
bundee list  had  then  been  given  according 
to  which  boundaries  the  plaintiff  was  to 
receive  possession.  With  reference  to  the 
huddoodbundee  filed  by  the  plaintiff,  the 
Judicial  Commissioner  observes  that  as  this 
document  was  said  to  have  been  registered 
by  the  Cazee,  the  Cazee's  register  was  sent 
for  but  that  it  was  not  forthcoming  ;  that 
the  document  filed  purports  to  be  a  copy  of  a 
copy  taken  from  the  Cazee's  office,  the 
original  having  been  burnt  with  other  papers 
belonging  to  the  plaintiff  about  20  or  22 
years  ago.  The  Judicial  Commissioner,  pro- 
ceeds to  observe  that  if  such  a  document 
really  was  in  existence,  it  is  clearly  proved 
by  the  evidence  of  the  witnesses  that  it  has 
been  destroyed,  and  a  copy  would  therefore 
be  admissible.  Again,  he  observes  there  is 
no  doubt  that  such  a  document,  namely,  a 
huddoodbundee  was  given  to  the  plaintiff 
at  the  time  the  sunnud  was  granted  ;  and  in 
order  to  satisfy  himself  that  the  contents 
of  the  document  given  to  the  plaintiff  were  to 
the  nature  stated  by  him,  he  called  for  the 
list  of  villages  in  the  estate,  that  is  to  say 
in  the  whole  Guddee,  filed  by  Tekaet  Gir- 
dharee  Singh,  the  grand-father  of  the  minor 
defendant  in  1843.  In  this  list,  the  Judicial 
Commissioner  says  that  it  appears  that  three 
out  of  the  four  villages  in  dispute  were  in- 
serted in  that  list  as  belonging  to  the  plaint* 
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ifTs  father  Kunhya  Singh  ;  and  further,  that 
a  4th  village,  not  one  of  the  villages  now 
claimed,  wua  mentioned  in  that  list  ;  but,  says 
the  Judicial  Commissioner,  as  three  villajjes 
whose  names  correflpond  with  those  claimed 
by  the  plaiutit!  are  to  be  found  in  this  list, 
it  may  be  inferred  that  the  4th  village,  al- 
though not  mentioned,  must  be  inferred  to 
be  comprised  within  the  boundaries  given 
in  that  huddoodbundee.  Therefore,  it  ap- 
pearing to  the  Judicial  Commissioner  that 
the  suit  was  not  barred  by  the  law  of  limita- 
tion, and  that  the  four  mouznhs  claimed  by 
the  plaintiff  were  part  of  his  mokurruree 
grant,  he  decreed  the  appeal  and  the 
plaintiff's  suit,  reversing  the  decision  of  the 
lower  Court. 

The  case  has  now  come  up  in  special  appeal 
before   us.     The   points  taken    are, — 15^ — 
That  the  Lower  Appellate  Court  was  wrong 
in  holding  that  the  plaintiff's  suit  is  not  bar- 
red by  the  law  of  limitation,  as  the  plaintiff  on 
his  own  showinrr  was  dispossessed  in  lSo2, 
and  more  than  12  years  liave  elapsed  before 
the  institution  of  the  present  suit.    There  can 
be  no  doubt  in   this  case  that  if  we  take  the 
attachment  of  1852  as  the  starting  point,  and 
if  the  plaintiff's  cause  of  action  arose  in  that 
year,  that  his  suit  is  barred.     Clause  12  Sec- 
tion  1  of  Act  XIV  of  1859  lays  down   that 
suits  for  the  recovery  of  immoveable  property, 
or  of  any  interest  in  immoveable  property  to 
which  no  other  provisions  of  the  Act  apply, 
must  be  brought   within  12  years  from  the 
time  the^cause  of  action  arose.     The  learned 
Judges  who  remanded  the  case  directed  the 
lower  Court  to  try  it  under  this  Clause  ;  and 
therefore  if  the  cause  of  action   accrued  to 
the  plaintiff  in  1852,  the  present  suit  brought 
in  1867  is  barred  ;  but  it  is  contended  on  the 
other  side  that  the  attachment  in    1852   was 
not  made  by  either  of  the  parties  to  this  suit, 
but  that  it  was  an   attachment  made  at  the 
iustance  of  judgment-creditors.     It  appears 
and   is   not   disputed   that  the  family  of  the 
Tekaits  were  indebted.     It  is   said  by  the 
defendants  that  the  attachment  was  made  as 
against    the   judgment-debtor,   Tekait  Gir- 
dliaree  Singh  alone.     On  the  other  hand,  the 
plaintiff  says  that  the  attachment  was  made 
to  satisfy  the  ancestral   debts  of  the  family 
for  which   they  were  both  liable  ;  but  it  is 
clear   that    the    judgment-creditors    of     the 
plnintiff  di'd  also  take  out  attachment  of  the 
six  villages  covered  by  the  sunniid,  as  well  as 
the  other  four  villoges  now  in  suit,  and  that 
the  judgment-creditors  of  the   plaintiff  did 
draw  out  and   appropriate  in  satisfaction  of 
their  debt  the  proceeds  of  those  six  villages. 


We  think    it   is   clear   that   this   attachment 
made  by   the  Political  Department,  (and  ii  is 
an   attachment  peculiar  to  this  district,  for 
in     other    distiicts    the  judgment-creditora 
would  have  proceeded  against  the  property 
and   sold  it)  was  made   for   the  purpose  of 
sntisfjring   the  ancestral  debts  of  this  family. 
On  the  attachment  beinjr  made,   the  p'.nintiff 
in  this  suit  objected  that  10  of  his  villages  held 
by   him  and  his  ancestors  under  this  mokur- 
ruree grant  for   their  maintenance   had  beeu      i 
attached.     This  claim  was  made  immediately 
after   the   attachment,   and  it  was  not  until 
three  years  after   the   claim  was  made  that 
any  answer  to    that  objection  was  put  in  by 
the  other  side.     After  considerable  litigation, 
and  on  an  appeal   to  the  higher  authorities 
of   the  zillaii,   it  was  filially  decided  in  1859 
that  the   plaintiff  was  eniiiled  only    to  six 
mouzahs    for    his    maintenance    under    tlin 
sunnud,  and  that  these  six  mouzahs  must  le 
released    to  him  ;   and  with  reference  to  the 
remaining  four  mouzahs,  it  was  held  that  they 
were  not  covered  by  the  sunnud,  that  ihey 
had   been    improperly   in   the   possession   uf 
the  plaintiff  for  a    long    time,  and   that   he 
would   be  allowed  to  hold  them  on  payment 
of  a   proper   rent  and   making    the     usual 
bundobust  or  settlement.     The  plaintiff  re- 
fused to  take  a  bundobust,  and  the  proceeds 
of  these  four  villages  instead  of  being  anp»o- 
printed  to    the    payment   of    the    pluintitf*s 
debts  were  appiopriated  to    the  satisfaction 
of  the  debts  of  the  judment  creditors  of  the 
defendants.     It  is,   therefore,    in  1860    that 
the  plaintiff's  cause  of  action  arose.      There 
was  nothing  in  the  attachment,  and  there  was 
nothing   in   the   possession  of  the    Politicid 
Department  adverse  to  the  plaintiff,  or  which 
in  any  way  invaded  his  right  and  title    until 
1860,   when   it  was  declared  that  he  liad  nti 
title  to  the  four  villages,  subject  of  this  suit, 
and  the    proceeds  of  those'four  villages  were 
diverted  from   the  payment  of  his  debts  and 
applied   to    the    liquidation     of  defendant's 
debts.     We,   therefore,   think  that  this  suit 
is  not  barred  by    the  law  of  limitation,   but 
on    the   merits  we  cannot  concur  with    the 
decision  of  the  Judicial  Commissioner. 

We  think  that  the  grounds  taken  in  spe- 
cial appeal,  namely,  that  the  evideoce  as  to 
the  loss  of  the  original  huddoodbundee  is 
not  legally  sufficient  to  allow  a  copy  of  a 
copy  (even  supposing  it  to  be  admissi^de  in 
evidence)  to  be  used  against  the  special  ap- 
pellant ;  further,  that  the  Lower  Appellate 
Court  was  wrong  in  law  in  using  as  evidence 
against  the  defendants  an  old  list  of  villages 
alleged  to  have  been  filed  in  the  Comtniasion- 
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r's  Court  in  1843  by  the  grand-father  of 
he  raiQcr  defendant,  without  taking  evidence 
to  its  having  been  actually  filed  by  him  ; 
od  also  that  the  Judicial  Commissioner  has 
)3o  erred  in  giving  the  plaintiff  a  decree  for 
fssessioD  as  regards  the  villages  Mohooa 
iiisha,  &c.,  although  these  villages  are  not 
icluded  in  the  list  of  villages  above  referred 
I,— are  good  grounds  of  appeal. 
With  reference  to  the  first  objection,  we 
Ve  folly  sensible  of  the  wisdom  of  the 
remarks  made  in  the  decision  of  the  Privy 
Council,  dated  February  1868  ♦  quoted  by  the 
Special  respondent,  that  with  regard  to  the 
iuimissibility  of  evidence  in  the  native  Courts 
of  India,  no  such  strict  rules  can  be  applied 
those  which  are  generally  acknowledged 
lod  earned  out  in  the  Courts  of  England  ; 
od  we  also  think  that  we  ought  not  to  ap- 
ply any  such  strict  rule  to  the  admission 
of  documentary  evidence,  where  it  can  be 
ifaown  that  the  copy  of  a  copy  of  a  docu- 
ment comes  from  a  public  ofiice,  and  that 
sufficient  evidence  has  been  given  of  the  loss 
«f  the  original.  Now,  in  this  case,  all  the 
«?id6nce  that  has  been  given  is  that  the 
liouse  of  the  plaintiff  was  burnt  20  or  25 
years  ago,  and  there  is  no  evidence  whatever 
of  the  loss  by  fire  of  this  original  document ; 
and  farther  we  find  that  the  register  called 
for  from  the  Cazee's  office  is  not  forthcoming. 
The  copy  which  is  filed  purporting  to  be 
giren  by  the  Cazee  does  not  bear  the  signa- 
ture of  that  ofi&cer  ;  the  original  was  not 
registered,  as  it  ought  to  have  been,  at  the 
tame  time  and  in  the  same  office  us  the 
mokorruree  sunnud  ;  and  therefore  we  think 
with  the  first  Court  that  this  document  is  of 
i  highly  suspicious  nature,  and  that  in  the 
ibseuce  of  all  evidence  of  a  satisfactory 
character  as  to  the  loss  of  the  original  docu- 
ment, the  Deputy  Commissioner  was  right  in 
rejecting  this  document  as  inadmissible. 

With  reference  to  the  list  which  the  Judi- 
cial Commissioner  has  admitted  as  evidence 
against  the  special  appellant,  we  think  that 
he  was  wrong  in  law  in  making  use  of  that 
list  as  evidence  as  against  the  special  appel- 
lant. The  list  purports  to  be  a  list  of  the 
villages  of  the  whole  Guddee  or  parent  estate. 
In  that  list  mention  is  made  of  three  vil- 
Isges  as  being  in  the  possession  of  Kunliya 
Singh,  but  there  is  nothing  to  identify  these 
three  villages  with  the  mokurruree  sunnud 
granted  to  the  ancestor  of  the  plaintiff,  nor 
is  there  any  thing  in  that  list  to  show  that 
the  willages   mentioned  therein  as  in  the 
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occupation  of  Kunhya  Singh,  the  father  of 
the  plaintiff,  were  held  by  him  for  his  main- 
tenance under  the  sunnud  or  grant. 

Again,  the  Judicial  Commissioner  is  clear* 
ly  wrong  in  decreeing  to  the  plaintiff  a 
villno^e  which  is  not  even  to  be  found  in  the 
list  itself. 

We  have  a  few  more  remarks  to  make  on 
the  merits  of  this  case  independent  of  the 
grounds  taken  in  special  appeal.  We  are 
of  opinion  that  the  huddoodbundee  is  clearly 
spurious  for  these  reasons,  that  in  the  mo- 
korruree grant  six  villages  are  distinctly 
mentioned  by  name,  the  aggregate  jumma  of 
rupees  10  and  some  annas  is  also  recorded, 
and  the  jumma  of  each  village  is  separately 
specified:  it  then  goes  on  to  say  **  I  give  you 
'*  these  six  villages  as  per  huddoodbundee.'* 
Of  course  that  means  that  the  huddood- 
bundee contains  a  description  of  the  bound- 
aries of  the  six  mouzahs  granted,  because 
the  six  mouzahs  are  clearly  identified,  and 
the  jumma  are  separately  specified.  Now, 
the  huddoodbundee  put  in  by  the  plaintiff 
not  only  gives  boundaries  extending  far 
beyond  the  limits  of  six  villages  originally 
granted,  but  it  also  includes  villages  not 
granted  at  all — and  this  alone  throws  the 
greatest  suspicion  upon  its  genuineness;  and 
when  to  this  circumstance  we  add  the  fact 
that  the  mokurruree  sunnud  which  is  not 
disputed  is  registered  before  the  Judge,  and 
that  this  deed  which  is  now  filed  and  pur- 
ports to  be  a  copy  of  a  copy  of  the  hud- 
doodbundee alleged  to  have  been  executed 
at  the  same  time  as  the  sunnud  was  not 
registered  until  more  than  a  year  after,  and 
that  before  a  Cazee,  we  can  have  no  hesita- 
tion in  coming  to  the  same  conclusion  at 
which  the  first  Court  has  arrived  that  this 
is  a  spurious  document.  Again,  the  Judi- 
cial Commissioner  takes  no  notice  whatever 
of  a  very  important  point  in  the  case  noticed 
by  the  first  Court,  namely,  that  in  1830, 
when  the  plaintiff  applied  for  registration  of 
his  name  as  mokurrureedar  with  reference  to 
the  six  villages  covered  by  the  sunnud,  he 
did  not  file  this  huddoodbundee  ;  and  further 
that  he  omitted  to  make  any  mention  of  the 
fact  that  he  was  in  possession  of  the  four 
villages  now  in  dispute,  or  to  ask  that  Lis 
name  should  be  recorded  with  reference  to 
these  four  villages  as  malik. 

For  these  reasons,  we  reverse  the  decision 
of  the  Judicial  Commissioner,  restore  th0 
decree  of  the  first  Court,  and  dismiss  tha 
plaintiff's  suit  with  costs  of  both  Coartf| 
incladiDg  tho  costs  of  this  app^aU 
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The  2Dd  February  1871. 

Present: 

The  Hou*bIe  L.  S.  JacksoD  and  W.  AiDsIie, 
Judges, 

Bntwarrali— Rifflit  of  suit. 

Case  No.  1527  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Additional  Judge  of 
'lirhoot,  dated  the  25th  April  1870, 
reversing  a  decision  of  the  Sudder  Moon- 
siffof  that  district^  dated  the  12th  August 
1869. 

Bhekdbaree    SiDgh  and  others  (Plalntifis) 
Appellants^ 

versus 

Eishen  Persbad  Singh  and  others  (Defend- 
ants) Respondents* 

Baboo  Mohesh  Chunder  Chowdhry  for 
Appellants. 

Baboo  Chunder  Madhub  Ghose  for  Respon- 
dents. 

A  salt  to  set  aside  a  moknmiree  lease  granted  by  a  co- 
sharer  was  held  to  be  premature  as  having  been  brought 
before  completion  of  a  butwarrah  which  was  in  course 
of  being  effected,  the  plaintiff  having  no  locus  dandi  to 
bring  a  suit  in  respect  of  a  mokurruree  by  which  he 
might  never  be  injorionsly  affected, 

Jachson^  J. — The  plaintiff  in  this  case, 
who  is  the  6  annas  co-sharer  in  an  estate 
which  was  under  partition,  sued  the  defend- 
ant to  get  rid  of  an  alleged  mokurruree 
lease  granted  by  a  co-sharer  who  held  2 
annas  of  the  same  estate  under  which  the 
defendant  occupied  the  particular  lands, — 
being  part  of  the  estate  in  question. 

The  Moonsiff,  it  appears,  gave  the  plaintiff 
a  decree,  which  was  afterwards  set  aside  by 
the  Zillah  Judge  for  reasons  stated  in  his 
judgment. 

It  appears  to  us,  from  the  circumstances 
of  this  case,  that  the  plaintiff  came  into 
Court  prematurely.  The  butwarrah  had  not 
yet  been  completed.  It  was  uncertain  what 
lands  might  ultimately  be  assigned  fo  the 
plaintiff  or  to  the  other  co-sharers;  and  it  was 
therefore  quite  needless  for  tho  plaintiff,  and 
in  fact  he  had  no  locus  standi,  to  bring  the 
present  suit  in  respect  of  a  mokurruree  by 
which  be  might  nerer  be  injuriously  affected 
pMUt 


We  think  the  suit  ought  fo  hnva  been  dis- 
missed on  this  ground,  and  neither  the  tludge 
nor  the  Moonsiff  gave  the  proper  decision 
in  the  case.  The  judgments  of  boih  the 
lower  Courts,  therefore,  will  be  set  aside, 
and  the  plaintiff's  suit  dismissed  without 
prejudice,  however,  to  any  claim  or  right 
which  he  may  hereafter  find  it  necessary  to 
advance  in  respect  of  the  lands  in  suit. 

The  plaintiff  will  pay  the  costs  of  the  two 
lower  Courts,  but  in  this  Court  each  party 
will  pay  his  own  costs. 


The  2nd  February  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Q lever, 
Judges. 

FnrcliaBer  of  a    plainttlTs  rlffbta^ 
Appeal. 

Dhunnoo  Sowdagur^  Petitioner^ 

versus 

Sunnoo  Bibee  and  others,  Opposite  Ptiriy. 

Baboo  Ohhil  Chunder  Sein  for  PetitioQers. 

Mr.  R.  E,  Ttoidale  and  Baboo  Bern  Chun- 
der Banerjee  for  Opposite  Party. 

A  party  who  purchases  the  rights  and  Interests  of 
the  plaintiffs  after  a  suit  has  been  dismissed,  \a  not 
entitled  to  appeal  against  the  order  of  dbmiaaal  with- 
out joining  the  original  plaintiffs  in  the  soit  as  appel- 
lants. 

Kemp,  J, — This  is  an  application  on  the 
part  of  one  Dhunnoo  Sowdagur  to  be  allow* 
ed  to  nppeal  specially  against  the  decision 
passed  by  the  Judge  of  Chittagong  on  the 
6th  of  May  1870.  It  appears  and  is  ad- 
mitted that  the  original  plaintiffs  were 
Yusuf  Ali  and  Golam  Hossein.  They  aaed 
one  Sunnoo  Bibee,  and  the  suit  was  dismiaa* 
ed  as  against  the  original  plaintiffs.  Dhun- 
noo Sowdagur,  however,  who  now  seeks 
to  appeal  purchased  the  rights  and  interests 
of  the  original  plaintiffs,  Yusuf  Ali  and 
Golam  Hossein,  after  the  dismissal  of  the 
suit,  and  he  alleges  that  he  is  entitled  to 
appeal  against  the  decision  of  the  Judge, 
The  Deputy  Registrar  on  the  back  of  the 
petition  certifies  thnk  the  applicant  repre. 
sents  himselt  to  be  the  purchaser  of  the 
rights  and  interests  of  the  plaintiffs,  bat 
files  no  proof  in  support  of  his  purchase  or 
in  support  of  his  name  having  been  pl«oe4 
on  the  record  befurs  tbe  bircr  Coqrl, 
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Jusiices  Plienraiid  E  Jnckson,  on  the  '24th 
ofAngust  1870,  directed  a  rule  to  issue 
nlHng'upon  the  other  side  to  show  cause 
witliin  3  weeks  of  the  service  of  the  rule 
why  the  a|»pHcant  should  uot  be  allowed  to 
airry  on  tl»e  appeal. 

We  think  it  very  clear  that  accordinrr  to 
Uie  ruling  laid  down  in  Volume  IX,  Weekly 
Reporter,  page  311,  and  particularly  with 
reference  to  the  remnrks  made  hy  t!ie  late 
limnMHl  Chief  Justice  Sir  Barnes  Peacock, 
ihtt  this  is  a  case  in  which  the  applicant 
Dliunnoo  Sowdagur  is  not  entitled  to  appeal 
wiilioiit  joining  the  original  plaintiffs  in 
ibe  suit  as  appellants.  Not  having  done 
•Mind  according  to  the  rule  laid  down  in 
t/ie  decision  above  quoted,  we  reject  his 
ipplicAUOB  to  appeal  singly. 

We  sny  nothinu  as  regards  his  power  to 
Wpeal  jointly  with  the  original  plaiutiffs  : 
ihould  he  do  80,  any  objections  that  may  be 
rtiaed  with  regard  to  his  being  out  of  time 
will  tlifln  be  taken  into  consideration.  The 
nils  will  be  discharged  with  coats. 


The  2nd  February  1871. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges. 

▲MicnmaAt  of  rent^Tenanoj. 

Case  No.  ISOO  of  1870  onder  Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Gya,  dated 
the  2Ui  April  1870.  modifying  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  Ath  February  1870. 

Dhoolee  Chand  (Defendant)  Appellant, 

versus 

MfOfii^nlen 


Jir.  A*.  T.  Allan  for  Appellant. 

Baboos  Kalee  Molinn  Dass  and  Bhowanee 
Churn  Dutt  for  Respondents. 

A  party  holding  an  assignment  from  the  landlord 
to  recover  rents  from  C,  a  registered  tenant,  having 
saed  both  G  and  D  as  co-tenants  of  the  tenure,  the  suit 
against  D  was  dismissed  by  the  lower  Courts: 

Held  that  as  the  assignment  respected  the  rents  of 
that  tenure,  and  D  had  admitted  being  in  possession  of 
the  land,  the  suit  ought  to  have  been  allowed  to  pro- 
ceed against  both. 

Jackson,  J. — In  my  opinion  this  case  hns 
been  erroneously  tried.  The  plaintiff  hold- 
ing a  tunkha  or  assignment  which  enabled 
her  to  bring  a  suit  against  Doolee  Chund, 
the  registered  tenant  of  a  certain  holding, 
brought  a  suit  against  Doolee  Chund  and 
Deeu  Doyal  as  co-tenants  thereof. 

It  appears,  at  least  it  is  so  alleged  by  the 
defendant  before  as,  that  under  certain 
family  arrangements  the  property,  in  respecC 
of  which  the  rent  is  due,  is  now  held  by 
Deen  Doyal  and  not  by  Doolee  Chund  ;  but 
in  consequence  of  the  tunkha  on  which  the 
plaintiff  sues  not  specifying  the  name  of 
Deen  Doyal,  the  lower  Court  declined  to 
entertain  the  suit  as  against  Deen  Doynl, 
although  Deen  Doyal  in  his  own  answer 
admitted  that  he  was  iu  possession  of  tha 
land,  and  therefore  of  course  liable  for  the 
rent. 

Having  released  Deen  Doyal  in  this  way, 
the  Court  then  went  on  to  try  whether 
Doolee  Chund  was  liable  for  the  rent.  The 
Deputy  Collector  consideied  that  he  was  not 
liable  J  but  on  appeal  the  Zillah  Judge,  up- 
holding the  order  as  to  Deen  Doynl,  revers- 
ed the  decision  iu  regard  to  Doolee  Chund 
and  gave  plaintiff  a  decree  against  the  latter. 

Against  that  decree  the  defendant  Doolee 
Chund  has  come  up  in  special  appeal*  I 
should  have  thought  that  if  the  plaint  had 
been  improperly  framed-,by  reason  of  Deea 
Doyal  being  sued,  although  the  tunkha  did 
not  enable  the  plaintiff  to  sue  him,  tha 
whole  suit  ought  to  have  been  dismissed. 
But,  in  reality,  it  seems  to  me  that  the 
objection  was  an  invalid  one  ;  tha  tthe  land- 
lord bad  assigned  the  right  to  recover  the 
I  rents  in  respect  of  that  tenure  to  the  plaintiffi 
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find  that  the  nnme  of  Doolee  Chund  alone 
being  specifjed  was  referable  to  the  fact 
that  lie  was  the  registj^red  tenant.  I  think, 
therefore,  more  especially  when  Deen  Doyal 
admitted  being  in  possession  of  the  laud, 
that  the  snit  ouglit  to  have  been  allowed  to 
proceed  against  both  of  them.  The  result 
of  the  lower  Courts  not  doing  so  has  been 
that  great  complicatiou  has  arisen.  A  party 
]ias  been  made  answerable  for  rent  in  re- 
spect of  land  of  which  he  is  not  in  posses- 
sion, and  t)ie  party  who  has  admitted  him- 
self to  have  been  in  possession  of  the  land 
has  been  absolved  from  liability  to  pay  rent. 
A  further  complication  in  regtird  to  costs 
lias  also  resulted. 

I  think  the  trial  of  both  the  Courts  ought 
to  be  set  aside,  and  the  suit  ought  to  be  re- 
manded in  order  that  the  Deputy  Collector 
should  try  whether  both  Doolee  Chund  and 
Deen  Dyal,  or,  if  not  both,  which  of  them 
is  liable  for  this  rent. 

Ainslie,  t/.— I  concur. 


The  3rd  February  1871. 

Present : 

the  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

(;6rtlfloat6  of  administration  —  Sec- 
tion 5  Act  XXVZZ  of  1860  —  Joris- 
diotion — Prooedure., 

Case  No.  406  of  1870. 

Miscellaneous  Appeal  from  an  order.passed 
by  the  Judge  of  Beerbhoom,  dated  the  6th 
August  1870. 

Gour  Soondur  Paroy  and  another  (Objectors) 
Appellants^ 

versus 

Kristo  Kant  Mahaton   (Petitioner)    Re- 
spondent. 

Baboo  Preonath  Banerjee  for  Appellants. 

Baboo   Kishen  Succa    Mookerjee   for   Re- 
spondent. 

Where  securitj^  has   been  taken  by  an  order  of  the ' 
High  (^Qun  fiQxR  tbrhvUer  gf  a  ^erlifiw^  ;m<ier  Agt 


XXVH  of  I860,  a  Zillah  Judge  is  not  competent  of  his 
own  motion  to  release  the  money  and  give  it  back.  If 
he  thinks  the  time  for  doing  so  has  arrived,  it  is  f(s 
him  to  report  the  circumstance  to  the  Uigh  Court  for 
orders. 

Such  security  should  not  be  returned  before  the  ex- 
piration of  the  time  allowed  by  law  to  an  opposing  claim- 
ant for  bringing  a  regular  suit. 

Glover,  J, — KiusTo  Kant  Mahaton  ob- 
tained a  certificate  under  Act  XXVII  of  1860 
to  collect  del«i8  due  to  a  certain  estate.  Ou 
the  application  of  the  present  objector,  and 
by  an  order  of  this  Court  passed  on  the  7ili 
of  July  1867,  the  Judge  was  directed  to 
take  security  from  Kristo  Kant  under  Sec- 
tion 5  of  the  Act.  Security  to  the  amount 
of  500  rupees  was  taken  hccordin<:ly.  The 
certificate-holder  now  applies  to  have  that 
money  refunded  to  him  on  the  ground  that 
the  time  for  appealing  norainst  the  order 
passed  under  Act  XXVII  has  expired. 
The  Judge  considered  (for  reasons  given  l»y 
htm  in  his  decision)  that  he  had  authority  to 
cause  the  refund  of  the  security-money  ;  and 
finding  that  the  period  for  appealing  against 
the  order  under  Act  XXVII  of  1860  had 
expired,  lie  made  an  order  accordingly  for 
the  refund  of  the  money  to  the  petitioner. 

It  appears  to  us  that  the  Judge  in  this  was 
wrong.  Section  5  of  the  Act  lays  it  down 
in  express  words,  that  the  object  of  taking 
security  from  a  certificate-holder  is  to  in- 
demnify any  person  who  may  be  found  here- 
after  in  a  regular  snit  to  have  a  right  to  the 
monies  collected  as  owner  of  the  estate. 
Now,  as  a  regular  suit  for  immoveable  pro- 
perty  is  "within  time  if  brought  within  12 
years  from  the  time  the  cause  of  action  arow, 
it  is  clear  that  if  this  money  is  given  back  to 
the  petitioner  before  the  expiration  of  the 
time  allowed  by  law  for  bringing  a  regular 
suit,  the  object  of  taking  the  security  will 
be  altogether  defeated.  But  in  any  case, 
we  think  that  the  Judge  would  not  be  com- 
petent of  his  own  motion  to  release  the  mo- 
ney and  give  it  back  to  the  petitioner.  The 
order  to  take  security  was  passed  by  a  Divi- 
sion Bench  of  this  Court,  and  the  only  thing 
left  to  the  discretion  of  the  Judge  was  the 
amount  of  security  to  be  taken.  If  the 
Judge  considered  that  the  time  had  come  for 
releasing  the  money  thus  deposited,  it  was 
for  him  to  have  reported  the  circumstance  to 
this  Court,  and  to  leave  tliis  Court  to  pass  its 
own  order  in  the  matter. 

^he  appenl  is,  thdrefotje,  allowed  and  thl 
order  of  the  Judge  reverse^  with  coatSt 
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Tlie  3rd  February  1871- 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges » 

Enbanoement  of  rent— Kule  of  pro- 
portion— Procedure. 

Case  No.  1609  of  1870  under  Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghhjy  dated 
the  23r(f  May  1870,  affirming  a  derision 
of  the  Deputy  Collector  of  that  District, 
dated  the  28/A  February  1870. 

Raj  Ki8hen  Mookerjee  (Plaintiflf )  Appellant, 

versus 

Kalee  Churn  Dobaree  and  others  (Defend- 
auts)  Respondents, 

Baboos  Hem  Chunder  Banerjee  and  Umbiha 
Cham  Banerjee  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Pearee 
Mohun  Mookerjee  for  Respondeuts. 

In  t  soft  for  enhancement  of  rent  on  the  ground  that 
the  profince  and  productive  powers  of  the  land  have  in- 
creased otherwise  than  by  the  agency  or  at  the  expense 
oftherrots,  where  defendants  plead  protection  under 
8ertion*4  Act  X  of  1859,  if  the  Judge  finds  that  this 
pl»  is  not  made  out  and  that  the  plaiutitf  establishes 
the  (^oond  of  his  claim,  he  must  apply  the  rule  of  pru- 
portioo  laid  down  in  the  Full  Bench  Ruling  in  the  case 
of  Tbakooranee  Dossee. 

Kemp^  J. — This  was  a  suit  to  enhance 
the  rent  payable  by  the  special  respondents 
ifter  service  of  notice.  The  former  rent  ap- 
pears lo  have  been  rupees  104-15  annus,  and 
the  enhanced  rent  now  demanded  is  rupees 
268-11  aniins  17  guudalis  on  a  holding  of  33 
leegahs  18  cottaha  of  land. 

Tlie  ground  apon  whl^^h  the  zemindar  seeks 
to  enhance  was  that  the  value  of  the  pro- 
duce and  the  productive  powers  of  the  land 
have  increased  otherwise  than  by  the  agency 
or  at  the  expense  of  the  ryots. 


In  the  first  Court  tlie  Deputy  Collector 
found  that  the  ryots  bad  made  ont  their  plea 
under  Section  4  of  Act  X  of  1S59.  and  with 
reference  to  the  orround  upon  which  enhance- 
ment was  claimed,  be  found  tbnt  the  plaint- 
iff had  failed  to  prove  that  the  value  of  ilie 
produce  or  the  productive  powers  of  the 
land  had  increased  otherwise  than  by  the 
agency  or  at  the  expense  of  the  ryots. 
The  suit  was  therefore  dismissed. 

On    appeal    to    the    Additional   Judge   of 
Hoo2;hly,  he  laid  down  the  issue   properly, 
namely,   he   said   that  the  question  for  liie 
Court  to  decide  was   whether  the   plainliif 
wns  entitled  to  receive  from  the  defendants 
rent   at  the   increased   rates,     and    on    the 
orrounds  mentioned  in  the  notice  served  on 
the  latter,    namely,    that   the   value  of  the 
produce   and  the  productive  powers  of  the 
defendant's  land  had  increased  without  the 
agency  or  at  the  expense  of  the  ryot ;  but  in 
deciding  this  point  it  is  very  clear  that  the 
Judge  throngbout  his  judgment  lias  tbongbt 
the  plaintiff  bad,  not  only  to  make  out  that  the 
productive  powers  of  the  land  and  the  value 
of  its  produce  bad  increased  otherwise  than 
by   the   agency   or   at   the  expense  of   the 
ryot,  but  that  he  had  also  to  prove  that  there 
was   a  nett   increase  in  profits  to  the  ryot, 
after  making  certain  deductions  and  allow- 
nnces  which  are  detniled  at  great  length  in 
the  decision  of  tlie  Judge  ;  for  we  find  that 
in  two  passages  of  bis  judgment,  he  states 
**  that  the  plaintiff  has  failed  to  prove  that 
the  defendant's  profits  are  greater  than  for- 
merly ;"  and  again  in  the  latter  portion  of 
bis  judgment,   where  he  says  that  he  must 
decide  the  case  on  the  evidence  before  him, 
be  says  that  **  there  is  no  evidence  to  show 
what' is  the  amount  of  the  defendant's  in- 
creased profits  or  that  there  are  any,"  and 
therefore  that  the  case  must  be  dismissed. 

In  special  appeal  it  is  contended,  that  the 
Judge  has  wholly  misapprehended  tbe  re- 
qnirements  of  the  law  under  Clause  2  Sec- 
tion 17  of  Act  X  of  1859  ;  that  as  the  plaint- 
iff has  proved  that  the  value  of  the  produce 
nnd  the  productive  powers  of  ibe  land  have 
increased  without  the  agency  or  at  the  ex- 
pense of  tbe  ryots,  tbe  plaintiff  had  made  out 
sufficient  grounds  to  entitle  him  to  a  decree  ; 
nnd  that  tbe  proper  mode  of  determining  tbe 
case,  tbe  plaintiff*  having  made  out  those 
grounds,  was  to  follow  tbe  rule  of  proportion 
as  laid  down  in  the  celebrated  case  of  Tha- 
kooranee  Dossee,  decided  by  a  Full  Bench  of 
tbe  whole  Court.* 


*  3  W.  R,,  Act  X,  p.  29. 
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We  think  thnt  tliis  cnse  must  be  remanded 
for  the  Jiid^re  in  the  first  place  to  try  whe- 
ther thf»  tenure  i«  protected  under  Section  4 
of  Act  X  of  1859,  a  point  upon  which  the 
Deputy  Collector  cnme  to  a  distinct  fiudiug 
and  held  that  the  tenure  was  protected. 

The  Judge  has  not  noticed  this  part  of  the 
case  at  all.     If  he  finds  that  the  tenure  is  not 
protected    under    Section   4,  then    the  onus 
\\'\\\  he  on  the   landlord  to  prove  the  gi*ound 
of  his  ri(;ht  to  enhance  and  to  show  that  the 
value  of  the    produce   and    the    productive 
powers  of  the  land  have  increased  otherwise 
than  by  the  a;;ency  or  at  the  expense  of  the 
ryot.   With  reference  to  this  part  of  the  case, 
we  direct  his   attention    to  the   Full  Bench 
Ruling   to  be  found  in  Volume   IX  of  the 
Weekly   Reporter,   page  190,   dated  31st  of 
January    1868.     He   will  do   well  to   study 
carefully  the  remarks  of  the  learned  Chief 
Justice  in  that  case   before  coming  to  a  find- 
ing upon   this  issue.     All   that  is  necessary 
for  the  plaintiff  to  establish,  if  the  first  issue 
is  found  in  his  favor,  namely,  that  the  tenure 
is  not   protected   under    Section   4,    is  that 
there  has  been  an  increase  in    the  value   of 
the  produce  and  in  the  productive  powers  of 
the  land,   and   that  such  increase  has  been 
cause  otherwise  than  by  the  agency  or  at  the 
expense  of  the  ryot.     If  he  establishes  this, 
then  under  the  ruling  to  be  ftiund  in  the  case 
of  Thakooranee  Dossee  the  Judjre  must  ap- 
ply the  rule  of   proportion   as  laid  down  in 
that  case  and  award  a  proportionate  increase. 
In  coming  to  a  conclusion   as  to  whether  the 
Talue    of  the    produce   or   the    pro<!uctive 
powers  of  the  land  have  increased  without  the 
agency  or  at  the  expense  of  the  ryor,  he  will 
not  take  any   one  exceptional  year  in  which 
B  temporary   Increase  tnay  have  been  caused 
by  accidental  causes, — such  as  bad  harvests 
and  the  like  ;  but  he  must  take  an  average  of 
say  4  or  5  years  as  he  may  think  fit,  and  ap- 
ply the  principle   of  proportion  as  laid  down 
in  the  case  of  Thakoornnee  Dossee.     He  will 
do  wpII   to  weijjh    the  observations  made  by 
Mr.  Justice   Mucpherson    in  that  case,  viz,, 
*'  it   is  necessary  that  the  ofiicer  making  the 
enquiry  in  such    a  case  must  be  satisfied  that 
the  enhanced    value  of    the   produce  of  the 
land  proved    by  the  zemindar  is  likely  to  be 
a  dnrablf^  on*>,  and  not  an  accidental  and  ex- 
ceptional   high  price   of  a  particular  year  in 
consequence   of  draught,  scarcity,  bad  har- 
vests or  other   irregular  causes.*' 

The  case  is  remanded  for  the  Judge  to 
dispose  of  it  with  reference  to  thestT  re- 
marks. 


The  6th  February    1871. 
Present  : 

The  Hou'ble  6.  Loch  and  Dwarkanath  Mitier, 
Judges, 

Joinder  of  oaases. 

Cases  No8.  1471  to  1495  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Suhordinafe  Judge  of  Bhaugulpore, 
dated  the  25th  A  nril  1870,  affirming  a 
derision  of  the  lifaonsiff  of  thai  District, 
dated  the  SI st  December  1869. 

Nehal  Singh  and  others  (Plainiifls)  Appel- 
lants, 

versus 

Syud  Alai  Ahm^d  and  others  (Defendants) 

Respondents, 

Baboos  Mohesh    Chunder    Chowdhry    and 
Boodh  Sein  Sing  for  AppellHuis. 

Mr.  R,  E.Twidale  and  Moulvee  Syud Mur- 
ham  lit  Hussein  for  Respondents. 

A  number  of  cases  havim  been  Instituted  against  the 
same  defendant  and  rolatinpr  to  the  same  matter,  the 
plaintiff  in  one  of  them  applied  to  both  the  lower  Courts 
to  have  them  all  tried  tog;ether,  pointinfirout  particularlr 
that  the  documenUry  evidence  in  one  of  the  other  cases 
was  necessary  and  should  be  mtde  a->eof  in  the  trial  of  his 
ca^e.  This  application  was  refused  by  the  first  Court,  and 
the  Lower  Appellate  Court  decided  the  case  oi  the 
applicant  upon  evidence  recorded  with  it.  and  dbpoaed 
of  the  others  as  froverned  by  that  juilsrment : 

Hkld  that  all  the  cases  should  have  been  tried  together; 
hut  as  the  Judge  failed  to  complv  with  the  applicatioo 
to  do  so,  he  should  have  tried  each  case  separatelr  on  its 
merits.  ' 

Loch,  J, — It  appears  that  all  these  cases 
were  before  the  Lower  Appellate  Court  at 
one  and  the  same  time,  and  besides  these 
Closes  there  were  others  against  the  9j^me  de- 
fendant and  relating  to  the  same  matter. 

The  plaintiff,  Nehal  Singh,  appellant  in  the 
case  before  us,  applied  to  both  iheCouru  be- 
low to  have  all  the  cases  tried  together,  point- 
ing outparticularlv  that  the  ducumeuury 
evidence  in  Jotee  Singh  and  Hur  Dyal'a  case 
was  necessary  and  should  be  made  use  of  in 
the  tiiul  of  his  case. 

The  first  Court  refnsed  to  take  all  the  cases 
together,  civinjf  a  most  unsatisfactory  reason 
for  such  refusal,  and  the  Lower  Appellate 
Court  passed  no  order  at  all.  The  Lower 
Appi^llnte  Court,  however,  decided  the  case 
of  Nehal  Singh  upon  evidence  that  was  re- 
corded with  it,  and  then  disposed  of  the 
other  24  cases  as  governed  by  the  judnaeat 
passed  iu  that  case. 
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It  is  clear  that  if  the  Judge  failed  to  com- 
ply with  the  prayer  of  the  petitioner,  he 
ihould  have  tried  each  case  separately  on 
the  merits,  and  should  not  have  made  all  the 
CMses  dependant  upon  the  judgment  passed  in 
Jfehal  Singh's  case,  for  although  we  find 
thi(  in  this  case  there  was  a  summary  order 
of  the  Collector  of  1853  on  which  the  Judge 
evideDtly  relied  as  showing  that  limitation 
hirred  the  suit,  yet  that  judgment  was  not 
filed  ia  lo  oat  of  the  25  cases,  and  is  not 
applicable  to  any  of  those  15. 

We  think  that  the  Subordinate  Judge  has 
failed  to  give  any  good  reason  for  refusing 
the  prayer  of  the  petitioner,  and  by  his  refusal 
htsciosed  a  considerable  degree  of  confusion 
ia  the  disposal  of  these  appeals.  We  think, 
for  the  ends  of  justice  and  the  proper  deter- 
miDation  of  the  question  between  the  parties, 
(Ijat  all  these  cases  should  be  tried  together, 
tod  all  the  evidence  which  is  put  forward  in 
them  should  be  looked  to  ;  and  if  necessary, 
the  Court  should  send  for  the  records  of  Jotee 
Singh  and  Hur  Dyal's  case,  and  having  gone 
tiiroQgh  ail  the  evidence  pass  a  proper  de- 
cision. 

The  costs  will  abide  the  ultimate  result. 

MUter^  J. — I  concur. 


The  6th  February  1871. 

Preient: 

The  Hou'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judget. 

Anoofttral  property—Pcurtltlon— 
Pleading^s. 

Case  No.  1585  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated 
the  27th  April  1870,  affirming  a  decision 
of  the  Sadder  Moonsiff*  of  that  District^ 
daUdihe  14/A  July  1869. 

Bam  Lochan  Fattuck  (Defendant)  Appellant^ 

versus 

Rughoobur  Dyal  and  others  (Plaintiffa) 
Respondents, 

Baboo  Kishen  Succa  Mooherjee  for  Appel- 
lant. 

Baboo  Khetter  I^aih  Base  for  Respondents. 

Is  a  sait  to  obtain  by  partition  half  of  an  ancestral 
^weiling-boase  in  'which  defendant  was  livincr,  the 
latter  aTcrred  that  the  bouse  in  which  plaintiff  was 


living  was  likewise  ancestral,  and  that,  in  a  partition 
between  them,  the  houses  which  they  respectively  occu- 
pied had  fallen  to  their  respective  shares.  Plaintiflf 
replicated  that  his  house  was  not  ancestral,  but  had 
been  purchased  out  of  his  own  funds : 

Held  that  it  was  neco'sary  to  inquire  into  plaintiflTs 
title  under  the  whole  circumstances  of  the  case,  and 
when  it  appeared  that  he  was  in  separate  occupation  of 
a  portion  of  the  ancestral  dwelling-house,  whether  bo 
had  a  right  to  the  partition  of  the  one  without  bringing 
the  other  into  hatchpot. 

Jackson,  J. — In  this  case,  it  appears  to 
me  that  the  decisions  of  both  the  lower 
Courts  are  erroneous,  although  tliey  do  not 
agree  in  the  ratio  decidendi. 

The  plaintiff  sued  to  obtain  by  partition 
half  of  an  ancestral  dwelling-house  in  which 
the  defendant  was  living.  The  defendant 
answered  that  the  dwelling-house  in  which 
he  lived  was  no  doubt  ancestral,  but  he  also 
averred  that  the  house  in  which  the  plaint- 
iff himself  was  living  was  likewise  ances- 
tral, and  he  declared  that  in  a  partition 
between  them  the  houses  which  ihey  re- 
spectively occupied  had  fallen  to  their  re- 
spective shares.  The  plaintiff  appears  to 
have  put  in  a  sort  of  replication  to  this  in 
which  he  denied  that  the  house  in  which 
he  lived  was  ancestral,  and  declared  that 
he  had  purchased  it  out  of  his  own  funds. 

The  Court  of  first  instance  enquired  into 
the  two  allegations,  viz,,  whether  there  hud 
been  a  partition  or  no,  and  whether  the 
house  occupied  by  the  plaintiff  had  been 
purchased  by  him.  It  found  both  points 
in  the  negative,  but  it  declared  that  as  the 
defendant  did  not  seek  for  a  portion  of  the 
liouse  occupied  by  the  plaintiff,  and  as  the 
house  occupied  by  the  defendant  was  ad- 
mittedly ancestral,  the  plaintiff  must  he 
entitled  to  a  half  share  of  it,  and  that  the 
defendant  would  be  at  liberty  to  take  any 
course  be  might  think  fit  in  regard  to  the 
other  dwelling-house.  It  therefore  gave 
plaintiff  a  decree. 

This  case  going  on  before  the  Subordinate 
Judge,  he  affirmed  the  judgment  of  the 
Court  below,  but  considered  that  it  was 
irregular  to  go  into  the  question  of  purchase 
by  the  plaintiff,  inasmuch  as  the  suit  of 
the  plaintiff  related  to  the  one  house  alone. 

Now  it  seems  to  be  obvious  that  when 
the  plaintiff  sought  to  recover  by  partition 
half  of  one  of  the  ancestral  dwelling-houses, 
it  was  necessary  for  the  Court  to  enquire 
whether,  in  the  whole  circumstances  of  the 
case,  the  plaintiff  was  entitled  to  that  par- 
tition or  no  ;  and  when  it  appeared  that  the 
plaintiff  was  already  in  separate  occupation 
of  a  portion  of  the  ancestral  dwelling-house, 
the  Court  would  have  to  decide  whether  he 
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lind  a  riglit  lo  the  partition  of  the  one  house 
wiihout  bringing  the  other  into  hutchpot. 
In  point  of  fact,  it  would  seem  to  be  a  very 
probable  account  of  the  matter  that  one 
party  having  got  one  of  the  houses  and  the 
other  party  the  other,  they  were  respec- 
tively occupying  these  two  houses  by  agree- 
ment. 

I  think,  therefore,  that  the  decisions  of 
both  Courts  must  be  set  aside,  and  the  case 
must  go  back  to  the  Court  of  first  instance 
in  order  that,  regard  being  had  to  the  facts 
found,  it  may  determine  whether  the  plaint- 
iff was  entitled  to  any  further  partition  or 
no.  That  Court  could  not  refer  the  defend- 
ant to  a  separate  suit,  but  must  decide  the 
case  with  reference  to  the  whole  of  the  cir- 
cumstaitces. 

The  costs  of  special  appeal  will  be  costs 
in  the  cause. 

It  is  necessary  to  add  that  the  first  Court 
Bi>pears  to  have  gone  entirely  on  the  failure 
of  proof  of  a  formal  partition,  that  is  to 
sny,  of  a  partition  reduced  in  writing  and 
arrived  at  with  ceiiain  formalities:  but  it 
was  not  necessary  that  such  a  partition 
fhould  be  proved.  It  was  quite  competent 
lo  the  Court  to  infer  from  the  facts  that  the 
parties  had  come  to  an  arrangement  amongst 
themselves,  one  to  occupy  one  house,  and 
the  other  the  other. 

Ainslie,  J. — I  am  of  the  same  opinion. 


The  6ih  February  1871. 

Present : 

The    Hon*ble    E.    Jackson    and     Onoocool 
Ch under  Mookerjee,  Judges, 

Sections  11  and  12  Act  XZ  of  1859— 
Partition—  Jurlsdlotion — Parties — 
Decree — Possession. 

Case  No.  1940  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  9th  May 
1870,  modifying  a  decision  of  the  Sub- 
ordinate Judge  of  that  District,  dated 
the  \5th  July  1869. 

Ilur  Gobind  Duss  (one  of  the  Defendants) 
Appellant, 

versus 

Burola   Pcrshad   Dass  (Plainlifl*)  Re- 
spondent, 


Mr.  C.  Piffard  and  Baboos  Hem  Chunder 
Bannerjee,  Mohinee  Mohun  Roy  and 
Huree  Mohun  Chatterjee  for  Appellant. 

Baboos  Ashootosh  Dhur  and  Kalee   Mohun 
Dass  for  Respondent. 

In  a  suit  for  a  declaration  of  plaintiffs'  rijrht  to  ijmaJet 
or  joint  possession  of  a  zemindaree  and  for  possessioa 
of  two  plots  from  which  they  alleged  they  had  been  dis- 
possessed, and  also  to  set  aside  proceedings  taken  by 
the  Collector  under  Sections  II  and  12  Act  XTof  1B59 
on  the  application  of  the  other  sharers  (defendants)  while 
plaintiffs  were  minors,  notwithstanding  their  motber's 
protest  and  without  inquiry; 

Held  that  it  was  open  to  the  plaintiffs  to  contend  by  a 
Civ|)  suit  that  no  separation  of  shares  ought  to  have 
been  granted  by  the  Collector  because  the  lands  are  beU 
ijmnJee  by  all  Ihe  sharers,  and  there  has  never  been  any 
apportionment. 

In  Ruch  a  suit  the  Collector  is  not  a  necessary  partr. 

Where  possession  is  given  to  one  of  two  joint  holders 
of  a  decree,  it  must  be  held  to  be  giveu  oa  behalf  of  both. 

Jackson  J. — We  think  we  need  not  call 
upon  the  respondent  to  answer  the  objec- 
tions raised  in  this  special  appeal. 

We  have  heard  the   learned   Counsel   for 
the   special   appelhint   at  great  length,  and 
we  have  given  very  full   consideration  to  all 
the  points  which  he  has  urged   for  the   spe- 
cial appellant.     The  special  appeal  is  from  a 
decision  of  Judge  of  Sjlhftt.     The  suit  was 
instituted  in  the  Court   of  the   Subordinate 
Judge   of    Sylhet.     The    plaintiffs    alleged 
that  they  were  the  proprietors   of  a  4  anna 
ijmalee   share   in   a   certain  estate  with  the 
exception  of  certain  plots  of  land,  and  claim- 
ed generally  as  regards  those  ijmalee  rights 
in  the  4  annas  for  a  declaration  of  their  (itle; 
they  claimed  also  as  regards  two  plots  of  land 
a  two   anna   share   under   a   different    title. 
The  cause  of  action  stated  by  the  plaintiffs 
was  that   the   defendants  Hur  Gobiod  Dnss 
and  Gour  Chunder  Dass,  the  owners    of  the 
remainder  of  this  ijmalee  estate,    had    alien- 
ated   certain  specific  plots  of  ground  in  the 
names  of  their  wives,    and  had  presented  a 
petition   to  the  Collector   under  Section  1 1 
Act  XI  of  1859  asking  that  a  separate  ac- 
count might   be   opened    for    that    separate 
portion    of  the   estate  which    they  so  made 
over  to  their  wives,  and  might  be  dealt  with 
as  a  separate  estate  on  the  Collector's    rent- 
roll.     The  plaintiff's  said  that  these  proceed- 
ings of  the  defendants  were  fraudulent,   in- 
asmuch as  they  made  over  a   large  quantity 
of  land  at   a  very  small  amount  of  jum ma: 
that  they,  the  plaintiffs,  being  co-sharers  of 
the  estate,  had  not  recognized  that  jumma  aa 
being   the  proportionate   jumma  for    those 
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tftiids;  that  the  trausactioo  took  place  while 
tiiej,  the  plaintiffs,  were  minors  ;  that  their 
mother  protested  before  the  Collector  against 
(his  eepnratioD  ;  that  (he  Collector  rejected 
their  ApplicuttoQ  without  any  enquiry  and 
went  00  to  accede  to  the  request  of  the  de- 
feodftnts  and  constituted  these  separate  lands 
M  A  separate  estate  and  ordered  a  separate 
a<*couot  to  be  kept  in  his  office  for  the  share 
of  the  lands  so  made  over  hy  the  defendants 
to  their  wives.  The  plaintiffs  now  sue  to 
set  aside  all  these  proceedings,  and  they  sue 
to  recover  possession  of  two  annas  of  two 
plots  of  land,  of  which  they  sny  they  have 
been  dispossessed,  aud  to  recover  wassilat. 

Both  the  Icwer  Courts  have  concurred  on 
the  question  of  fact  which  was  raised  in  this 
litigadon.  They  were  satisfied  that  the 
plaindff's  statement  that  the  lands  of  the 
estate  were  ijmalee  aud  not  separated  amongst 
the  sharers  of  the  estate,  was  the  true  story, 
aud  that  the  defendants*  statement  that  there 
had  been  separation  was  incorrect.  Both  the 
lower  Courts  have  accordingly  decreed  the 
plaiaiiff's   suit  on  all  points. 

The  Judge  in  the  first  instance  had  some 
hesitation  as  to  whether  a  suit  could  be 
brought  in  the  Civil  Court  to  set  aside  the 
proceedings  of  the  Collector  under  Section 
11  Act  XI  of  1859.  But  on  reviewing  his 
judgment  on  this  poiut  and  fullowing  a  pre- 
cedent of  this  Court,  he  came  to  the  conclu- 
sioQ  that  he  had  authority,  and  he  accordiug- 
)j  decreed  the  plaintiff's  claim. 

The  special  appeal  to  this  Court  is  on  nn- 
nierous  points.  The  first  point  is  that  there 
has  been  a  misjoinder  of  claims,  and  that  all 
the  defendants  were  not  parties  to  the  whole 
of  ibe  different  claims  which  were  raised  in 
the  plaint.  Sections  Act  VIII  of  1859 
allows  a  joinder  of  claims  as  between  the 
Mme  parties.  In  this  case,  the  defendants 
we  either  Hur  Gobind  Dass  and  Gour 
Chuuder  Dass  or  their  wives  ;  and  certainly 
*s  regards  the  main  claim  the  whole  of  the 
defendants  were  interested.  As  regards  a 
very  small  portion  indeed  of  the  wassilat 
only  could  it  even  be  pretended  that  some  of 
tilt)  defendants  were  not  interested,  and  even 
u  against  tliem  the  claim  I  understand  made 
t^aiust  the  whole  of  the  defendants.  Whe- 
lUcr,  therefore,  they  are  liable  or  not  is  the 
qaestion.  Bat  as  the  claim  was  put  there 
was  00  misjoioder. 

The  next  point  urged  w^s  that  the  plaint- 
ilTs  had  not  come  into  Court  within  three 
jcari  of  an    Act   IV   award.     It   o^^pears, 


however,  that  there  was  no  Act  IV  award 
HS  between  the  present  plaintiffs  and  the 
defendants.  On  the  contrary,  the  plaintiffs 
and  the  defendants  were  in  that  Act  IV 
case  arrayed  upon  the  same  side  aud  ob- 
tained a  decree.  Whether  actunl  possession 
was  ultimately  given  to  the  defendants  or 
not  is  immaterial.  It  has  been  very  properly 
held  by  the  lower  Courts  that  the  decree 
being  to  both,  if  the  possession  was  given 
to  one  it  was  given  on  behalf  of  both. 

Then  the  third  objection  which  was 
alleged  was  thut  the  Civil  Court  cannot 
interfere  with  any  proceedings  of  the  Col- 
lector under  Sections  11,  12  and  13  of  Act 
XI  of  1859,  whether  those  proceedings  are 
regular  or  whether  they  are  irregular.  In 
support  of  this  view,  a  decision  of  this 
Court  was  put  before  us,  to  be  found  in  IX 
Weekly  Reporter,  page  534.  There  is  some 
expression  of  opinion  to  this  effect  in  the 
decision  in  that  case.  The  question,  how- 
ever, did  not  really  arise,  as  is  evident  from 
the  remainder  of  the  decision,  because  it 
was  found  that  the  plaintiff  had  no  right 
whatever  in  the  land  for  which  he  had 
brought  the  suit.  There  has  been  a  subse- 
quent decision  of  this  Court  to  be  found  in 
XIII  Weekly  Reporter,  page  37,  in  which 
Mr.  Justice  Macpherson  alluding  to  (he 
former  decision  stated  that  he  did  not  think 
that  under  no  circumstances  whatever  could 
the  Collector's  proceedings  be  interfered 
with,  aud  in  fact  the  learned  Judges  in  that 
case  went  on  to  set  aside  (he  proceedings 
of  the  Collector  as  having  b^n  without 
jurisdiction.  In  that  case  (he  Collector 
had  been  applied  to  by  one  of  the  record- 
ed sharers  of  a  joint  estate  to  open  out 
a  separate  account  as  regards  his  separate 
share.  One  of  the  recorded  sharers  hud 
appeared  before  the  Collector  and  made  ob- 
jections to  the  application.  The  Collector 
disregarding  the  provisions  of  Section  12 
Act  XI  of  1859,  which  directs  that  in  such 
a  case  the  Collector  shall  refer  the  parties  to 
the  Civil  Court,  went  on  aud  ordered  the 
separation  of  the  share  of  the  estate.  Mr. 
Justice  Macpherson  held  that  such  proceed- 
ings were  njiainst  the  law,  and  that  the  acts 
of  the  Collector  were  therefore  void  and 
should  be  set  aside. 

In  this  case  also,  it  seems  to  us  that 
upon  the  finding  of  the  Courts  below  the 
proceedings  of  the  Collector  were  without 
jurisdiction.  The  law  (Section  11  Act 
XI  of  1859)  distinctly  allows  the  Collector 
TO   act   only  where    the  np^)licatiou  is  maUo 


Digitized  by 


Google 


114 


Cicil 


tSE  WEEKLY  REPORTER.  RulingS.  [VoL  Vt. 


by  ft  reconled  sliHier  of  n  joint  esiote 
•whose  shnre  consists  of  a  specilfic  portion 
of  the  land  of  the  estate.  It  has  been 
found  by  both  the  Courts  that  the  shares 
of  this  estate  have  not  been  s'^parated 
ftnd  that  the  defendants  are  not  the  pro- 
prietors of  a  specific  portion  of  the  land 
of  the  estate,  but  that  the  plaintiffs  have 
an  ijmalee  4  anna  share  of  all  the  lands 
in  the  estate  with  the  exception  of  a  few 
specific  portions.  When  this  application  on 
the  part  of  the  defendants  was  made  to  the 
Collector,  it  does  not  appear  that  any  enquiry 
•was  inude  by  the  Collector.  There  does  not 
appear  on  these  Sections  to  be  any  form  in 
■which  any  enquiry  shall  be  made  in  order  to 
ascertain  whether  the  facts  stated  in  the  pe- 
tition are  correct.  It  is  snid  that  the  Col- 
lector shall  puhlish  a  notice  of  the  application, 
and  if  no  objection  is  urj^ed  by  any  recorded 
co-sharer  the  Collector  shall  comply  with 
the  application.  The  objection  which  was 
made  on  this  occasion  on  the  part  of  the 
plaintiffs  while  they  were  minors  was  re- 
jected, not  after  any  enquiry,  not  after 
ascertaining  whether  it  was  true  that  the 
defendants  held  a  specific  portion  of  the 
estate,  but  solely  on  the  ground  that  plaintiffs' 
names  were  not  recorded  as  co-sharers  in 
the  Collector's  rent-roll.  The  plaintiffs, 
therefore,  did  all  they  could  to  prevent  the 
Collector  from  carrying^  out  the  provisions 
of  this  law  to  their  injury.  The  Collector 
being  unable,  as  the  law  stands,  to  afford 
any  remedy,  it  seems  to  me  that  they  are 
fully  entitled  to  come  into  the  Civil  Court 
for  a  redress  of  the  injivry  which  they  have 
sustained  under  these  proceedings. 

It  has  also  been  objected  that  the  Col- 
lector not  having  been  made  a  party  to  these 
proceedings,  no  order  can  be  passed  as  re- 
gards the  Collector,  and  that  the  proceedings 
have  thus  become  void.  lu  fact,  however, 
the  Collector  is  not  in  any  way  a  necessary 
purty  to  these  proceedings.  The  real  ques- 
tion is  as  between  the  parties  themselves, 
■whether  the  plaintiffs  are  owners  of  an  ij- 
malee share  of  the  estate  or  whether  the 
pluintiffd  and  the  defendants  have  been  sepa- 
rate and  they  are  in  possession  of  distinct 
shares.  That  is  the  point  for  decision,  and 
on  that  point,  of  course,  it  is  not  necessary 
that  the  Collector  should  be  in  any  way 
made  a  party.  The  Courts  having  decided 
in  favor  of  tJie  plaintiffs*  allegation,  it  fol- 
lows  that  the  Collector's  proceedings  fall  of 
themselves  to  the  ground.  The  Collector 
has,  in  fact,  separated  and  declared  a  certain 
pp^cifio  lau4  of  the  Qstate  as  beloogiog  to 


the  defendant?,  which  land  in  reality  helongB 
partly  to  thA  plaintiffs.  The  Collector  should, 
we  think,  alter  his  register  in  accordance 
with  the  facts  found  in  the  decisions  of  the 
Courts  below. 

In  addition  to  these,  however,  objec- 
tions were  also  urged  against  the  findings 
of  fact  upon  which  the  lower  Courts  based 
their  decisions.  It  was  said  that  even  the 
plaintiffs'  own  title  deeds  and  the  manner  of 
dealing  with  the  property  in  successive  sales, 
proved  that  the  different  vendors  dealt  with 
their  portions  as  if  they  were  separate  and 
not  ijmalee.  The  learned  Counsel  has  gone 
through  these  different  deeds,  but  he  fails  in 
satisfying  us  that  this  is  the  case.  We  think 
that  upon  the  face  of  those  deeds,  there  being 
no  specification  of  any  land  whatever,  no 
boundaries  having  been  given  of  the  different 
plots  of  land  thus  alienated,  those  deeds  prove 
prima  facie  that  the  different  shares  of  the 
estate   were  ijmalee  and  not  separate. 

Then  it  is  said  that  no  sufficient  consi- 
deration was  given  to  the  butwarah.  This 
butwarah,  however,  does  not  distinctly  men- 
tion the  specific  portions  of  land  as  belonging 
to  specific  sharers  of  the  estate,  and  this 
butwarah  was  rejected  by  the  lower  Courts 
on  the  ground  that  there  was  no  sufficient 
evidence  to  prove  that  it  was  executed  and 
that  it  was  acted  upon  ;  and,  certainly,  there 
is  this  remarkable  fact  that  out  of  the  6  or 
8  bills  of  sale,  not  a  single  one  of  them  al- 
ludes to  this  butwarah. 

Further  objection  is  also  taken  that  the 
defendants  Hur  Gobind  Dass  and  Gour 
Chunder  Dass  have  been  saddled  with  alt 
the  costs  of  this  case.  We  think,  however, 
that  they  have  been  very  properly  made 
liable.  It  was  their  act  which  caused  all 
these  proceedings,  and  the  other  defendants 
are  their  wives.  It  does  appear  to  us  that 
the  whole  of  their  proceedings  have  not 
been  bonafide^  that  they  have  been  attempt* 
ing  to  carve  out  a  certain  share  of  the 
estate  in  the  name  of  their  wives,  and  they 
have  been  very  properly  made  liable  to  pay 
ail  the  costs  of  the  case. 

We  think  that  this  special  appeal  should 
be  dismissed  with  costs.  Hur  Gobind  Dass 
and  Gour  Chunder  Dass  will  pay  all  the 
costs  of  the  case. 

Mookerjee,  J. — I  concur  in  dismtsain^ 
the  appeal.  I  am  of  opinion  that  the  Civil 
Court  has  jurisdiction  to  try  the  preaent 
suit,  being  one  fpr  %  deQlarfttioa   gf   ihf 
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pliiniifl*8  riirht  to  nn  ijmnlee  or  joint  pos- 
lession  of  A  zemindaree,  and  for  possesaion 
of  2  plots  of  Innd  from  wliich  the  plaintiflf 
illejes  he  haa  b*>en  di8po«?9eBSPd.  The  con- 
tention raised  by  the  learned  Counsel  for 
the»ppeliant  to  the  effect  that  the  determina- 
tion of  the  Collector  under  Sections  11  and 
12  of  Act  XI  of  1859  was  final,  and  that 
tlj0  onlj  remedy  left  to  the  other  co-sharers 
is  to  have  an  account  opened  for  himself,  is 
evidently  wrong. 

The  contention    of    the    plaintiff    which 
both  the  Courts   find  to  be  correct,  namely, 
th«t  there  was  no  specification   or    partition 
of  the  lands    of  the   zemindaree,    and    that 
llierefore  the    Collector    had  no  jurisdiction 
to  proceed  under   Section   1 1    of  the   enact- 
ment in  question,   poes  to  the  very  founda- 
tion of  the  authority  of  the  Collector.     Sec- 
tion 11  Act  XI  of  1859  enacts  that  "  when 
**!  recorded   sharer  of  a  joint  estate  whose 
"  slinre  consists  of    a  specific  portion  of  the 
"  Itod  of  the  estate,  desires  to  pay  his  share 
"of  the    Government  revenue  separately, 
"he  may  submit  to  the   Collector  a  written 
"tpplication    to  that  effect."    Now,  where 
the  Collector  has  proceeded   to  a   separation 
of  shares  consisting  of  particular  and  speci- 
fic portions  of  zemindaree  lands  by   opening 
B  separate   account   with  one  of  the  sharers, 
without  any  inquiry  whatsoever,   merely  on 
an  ex-parte    statement   of  the  sharer   who 
desires  to    have   such   a    separation   under 
Section   11,     it    is,    I   apprehend,   open   to 
the  parly  who  is  aggrieved  by  such  a  separa- 
tion to  contend  by  a  Civil  suit  that  no  separa- 
tion ought    to    have   been   granted   because 
the    lands    are    held    ijmalee    by   all    the 
BhnrerB  and  there   has   never  been  any   ap- 
poriionment    of  the   lands.     Further,    I   am 
of  opinion    that    it  is  not  correct  to  say  that 
the  Col  lector  passed  any  decision  at  all  in  this 
me.     The  law    makes    no  provision  for  any 
inquiry  hy  the  Collector,  and  therefore  a  Col- 
Ifctor's  order  is  not  a  decision. 

We  find  that  Section  12  enacts  that  when- 
ever any  recorded  sharer  objects  to  the  open- 
in{?  of  the  separate  account  prayed  for  by 
Lis  coparcener  on  any  of  the  grounds  speci- 
fied in  that  Section,  the  Collector  shall  refer 
the  parties  to  the  Civil  Court,  suspending  all 
iroceedings  till  the  objection  is  judicially 
determined  by  a  Court  competent  to  decide 
questions  of  right  between  the  parties,  i.  e., 
the  Civil  Court.  The  Collector  in  this  case 
refuted  to  entertain  the  objectioa  of  the 
piaiociff  on  the  gix>uQd  that  the  plaintiff*  was 
poi  »  reoorM   proprietor!    Xbe  pUiatiS; 


therefore,  comes  to  the  Court  to  which  he 
would  have  been  inevitably  referred,  if  his 
name  had  been  recorded  in  the  Collector's 
rent-roll.  Now  if  we  accede  to  the  defend- 
ant that  his  contention  is  right,  we  will 
have  to  hold  that  because  the  name  of  the 
plaintiff  was  not  recorded  in  the  Collectorate 
lie  has  no  remedy  at  all.  The  consequence, 
perhaps,  will  be  that  a  joint  ijmalee  holder 
of  a  zemindaree  will  at  once  be  made  a 
zemindar  of  a  specific  portion  of  it  without 
any  butwarah  either  under  Act  XIX  of  1814 
or  any  partition  privately  made  hy  the  par- 
ties and  assented  to  hy  them.  It  is  prepos- 
terous to  suppose  that  because  the  Legisla- 
ture empowers  the  Collectors  to  open  a  se- 
parate account  with  a  recorded  sharer  of  a 
joint  estate  possessing  certain  definite  por- 
tions of  the  lands  as  his  share  of  the  ze- 
mindaree when  there  is  no  objection  on  the 
part  of  the  other  sharers,  that  therefore,  even 
where  there  are  objections  and  most  valid 
and  material  ones  to  the  proceedings  of  the 
Collector,  namely,  that  he,  the  Collector,  had 
no  jurisdiction  under  Section  11  of  the  Act, 
that  if  the  Collector  proceeds  nevertheless  to 
open  the  separate  account,  the  party,  i.  e,,  the 
sharer  aggrieved,  will  have  no  remedy,  but 
must  remain  content  to  see  that  his  posses- 
sion overall  the  lands  of  the  zemindaree  as 
an  ijmalee  holder  is  at  once  at  the  fiat  of  the 
Collector  converted  into  an  exclusive  posses- 
sion of  perhaps  a  very  inadequate  and  un* 
fair  portion  of  the  same. 

Moreover,  according  to  Section  1  Act  VIII 
of  1859,  the  Civil  Court  is  empowered  to 
"  take  cognizance  of  all  suits  of  a  civil  nature 
when  their  cognizance  is  not  barred  hy  any 
Act,"  &c.  There  is  no  law  which  bars  the 
cognizance  of  suits  of  this  nature,  but  there 
is  on  the  other  hand  a  clear  and  positive  en* 
actment  to  the  effect  that  if  there  is  any  ob- 
jection by  another  share- holder,  that  objec- 
tion must  he  decided  judicially  by  the  Civil 
Court  before  the  Collector  can  proceed. 

It  is  said  that  the  plaintifiT  has  mistaken 
his  remedy  and  that  his  proper  course  was  to 
have  obtained  a  registration  of  his  name  in 
the  Collectorate  and  then  to  have  applied  to 
that  officer  to  open  a  se[)arate  account  with 
him.  But  this  arirument  carries  with  it  its 
own  refutation.  The  plaintiff*  does  not  say 
that  his  share  consists  of  a  specific  portion 
of  the  land  of  this  estate,  and  his  allegation 
is  also  that  the  male  defendants  have  falsely 
and  fraudulently  set  forth  the  best  lands  of  the 
zemindaree  as  appertaining  to  his  specific  por- 
tion therein.    If  he  applies  to  the  ColUQtor| 
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he  can  only  do  so  on  na  allegation  that 
his  share  of  the  zemindaree  consists  of  se- 
parate lands,  which  is  simply  not  his  case. 
I,  therefore,  think  there  is  no  force  in  the 
couieution  of  the  appellant  that  the  Civil 
Courts  have  no  jurisdiction  to  entertain  suits 
of  this  nature.  In  this  view  of  the  law  I  am 
supported  bj  a  decision  of  this  Court,  report- 
ed in  "Volume  XIII,  Weekly  Reporter,  page 
37,    Civil   Rulings. 

The  other  objections  raised  in  this  appeal 
have  been  met  and  disposed  of  by  my  learned 
colleague,  and  I  agree  in  the  reasons  given 
by  him  for  rejecting  them  as  untenable. 


The  7th  February  1871. 

Present : 

The   Hon'ble    E.    Jackson    and    Onoocool 
Chunder  MookerjeCi  Judges. 

Act  XVXXX  of  1869— Stamps  — Civil 
GoartB— Pottaba— Coart  of  Wards. 

Case  No.  1560  of  1870. 

• 
Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Chiltagong, 
dated  the  1th  May  1870,  affirming  a 
decision  of  the  Additional  Subordinate 
Judge  of  that  District^  dated  the  25th 
February  1870. 

Mahomed  Reza  and  others  (Plaintiffs)  Ap- 
pellanlSf 

versus 

The    Collector   of  Oiiittagonsr    and  another 
(Defendants)  Respondents. 

Baboo  Ohhil  Chunder   Sein  for  Appellants. 

Bahoos  Unnoda  Pershad  Banerjee,  Jugga* 
danund  Mookerjee  ftud  Jadub  Chunder 
Seal  for  Respondents. 

Act  XVIII  of  1869  allows  the  Civil  Court  to  receive 
the  proper  amount  of  stamp  not  only  in  cases  of  in- 
sufficiency of  stamp  but  also  where  documents  have 
not  been  stamped  at  all. 

Where  a  pottah  without  any  term  of  years  is  g^ranted 
by  a  Court  of  Wards,  it  must  be  considered  ad  not  ex- 
tending over  ten  yenrs,  and  on  the  expiry  of  that 
period  if  tho  lessee  refuses,  after  notice,  to  appear  and 
make  a  fresh  settlement,  the  Collector  may  settle  wiih 
other  parties. 

Jackson,  .7. — Wk  think  that  the  Lower 
Appellate  CQUrt   is   wrong  iu   stating  ihat 


a  Civil  Court  is  not  authorized  under  (he 
present  stamp  law,  to  receive  the  pro[)er 
amount  of  stamp  which  should  have  been 
affixed  on  the  plaintiff's  pottah  under  the 
law  in  force  when  it  was  executed.  Under 
the  present  law,  the  power  of  the  Civil 
Court  differs  to  some  extent  from  i(^  powers 
under  Act  X  of  1862.  Act  XVIII  of  1869 
allows  the  Civil  Court  to  receive  the  proper 
amount  of  stamp,  not  only  in  cases  of  in- 
sufficiency of  stamp,  hut  also  in  cases  where 
documents  have  not  been  stamped  at  nil. 
Although,  however,  we  think  that  the 
lower  Court  is  wrong  on  this  point,  we  nUo 
think  that  it  is  not  necessary  to  remand  this 
case  for  a  fresh  decision.  This  is  a  sait  to 
recover  possession  of  certain  land  on  the 
allegation  that  the  plaintiff  had  obtained  a 
pottah  from  the  Collector  acting  on  the  part 
of  the  Court  of  Wards.  It  appears  that  the 
document  which  was  not  sufficiently  stamped 
was  a  talookdaree  pottah.  If,  however,  the 
talookdaree  pottah  is  taken  into  considera* 
tion,  it  will  appear  to  he  a  pottah  without 
any  term  of  year^,  and  it  must  therefore  be 
considered  to  be  a  pottah  not  extending  over 
ten  years  which  under  the  law  is  the  longeiit 
period  for  which  the  Court  of  Wards  cnu 
grant  such  a  pottah.  It  is  admitted  in  this 
case  that  ten  years  have  expired,  and  it  is 
also  admitted  that  the  Collector  wishing  to 
make  a  re-settlement  of  this  land  gave  notice 
to  the  plaintiff  to  appear  and  make  a  fresh 
settlement.  The  plaintiff  refused  to  appear, 
and  thereupon  the  Collector  made  a  fresh 
settlement  with  other  parties  who  have 
duly  taken  possession.  The  plaintiff*  is  uol 
entitled,  under  the  circumstances,  to  obtain 
re-possession  of  the  land. 

It  is  said  that  even  if  under  the  terms  of 
the  pottah,  the  period  of  holding  the  land 
was  concluded,  still  the  plaintiff  was  entitled 
to  a  fresh  settlement.  The  Collector  ap- 
pears to  have  been  willing  to  make  a  fresh 
settlement  with  the  plaiutiff,  but  he  refused 
to  appear. 

Lastly,  it  is  said  that  although  the  talook- 
daree pottah  was  no  longer  in  existence 
still  the  plaintiff  ought  to  be  pat  in  posses- 
sion of  the  land  as  an  occupant  ryot.  We 
think  it  is  hardly  uecef^sury  to  decide  any 
such  nllegntioii  ;  there  is  no  doubt  that  it  is 
quite  unfounded. 

We  think,  under  these  circumstance,  it  is 
unnecessary  to  remand  the  case.  We  dis- 
miss the  suit  with  all  costs. 


Mookerjee^  «/,— I  concur, 
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TheTth  February  1871. 

Present: 

Tlie  Hou'ble    E.  Jackson    and    Oaoocool 
Chander  Mookerjee,  Judges, 

DeeUratorj  snlt—Falae  dooaments— 
Onaa  probandl. 

Case  No.  1665  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Dacca^  dated 
the  \2th  February  1870,  affirming  a 
decision  of  the  Moonsiffof  Naraingunge^ 
dated  the  SOlh  July  1869. 

Joj  Cliunder  Tuppadnr  and  others  (Defend- 
aats)  Appellants, 


Rtm  Churn    Doss   and    others   (Plaintiffs) 
Hespondents, 

Baboos  Nuleet    Chunder   Sein   and    Okhil 
Chunder  Sein  for  Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

D  soed  T  for  arrears  of  rent  on  the  allegation  that  be 
k»]d  a  korsa  jumma.  T  a<lmitted  only  a  lo^er  rent 
i^'kl^me  that  be  held  a  jumma  ander  a  meeras-howla- 
(iar«e  pottah.  The  result  not  beiufi;  favomble  to  D,  be 
brcrti^bt  a  suit  for  a  decbrration  that  the  pottah  put 
farirard  by  T  as  a  meeraa-howlah  pottah  was  a  false 
^ocnmeot: 

Hku>  that  the  plaintiff  was  bonnd  to  make  out  a 
fnmAfaexe  case  before  the  onus  could  be  thrown  upon 
tbe  dafendant  of  provinj^  the  genuineness  of  his  pottah. 

Jachson^  J. — This  case  arose  out  of  cer- 
tain proceedings  under  Act  X  of  1859. 

The  plaintiff  sued  the  defendant  for  cer- 
ttin  arrears  of  rent  nlleginor  that  he  held  a 
kursa  jumma.  The  defendant  in  answer 
alleged  that  he  held  a  meeras-howludaree 
jumma  under  a  meeras-howla  pottah.  The 
plaiDtiff*B  contention  was  that  the  rent  was 
mpees  4-1,  and  the  defendant's  contention 
was  that  the  rent  was  rupees  2*4.  The 
qototitj  of  land  in  dispute  is  one  kanee. 
Tbe  proceedings  under  Act  X  did  not  result 
laTorablj  to  the  plaintiff,  and  in  consequence 


of  that  the  plaintiff  has  brought  this  suit 
for  a  declaration  that  the  pottah  put  forward 
by  the  defendant  as  a  meeras-howla  pottrth 
is  a  fnlse  document. 

The  lower  Courts  have  decreed  the  plaint- 
itT's  claim,  and  on  special  appeal  the  defend* 
ant  has  taken  oigection  to  the  groundfl  ou 
which  that  judgment  has  been  based.  We 
have  heard  the  case  at  great  lenofth  and  have 
passed  in  review  the  whole  of  the  evidence 
put  forward  by  the  parties.  On  the  part 
of  the  plaintiff  there  seems  hardly  any  evi- 
dence at  all.  The  plaintiff  has  not  even  put 
in  his  zemindaree  papers  to  show  that  the 
rent  which  he  alleges  that  the  defendant 
paid  is  the  rent  which  he  has  all  along  paid. 
He  has  not  proved  in  any  way  in  what 
manner  the  tenure  commenced.  There  are 
some  vague  assertions  that  it  commenced 
some  18  or  19  years  ago  ;  but  in  wliat  man- 
ner and  under  what  circumstances  the  tenure 
was  created,  there  is  a  total  absence  of  all 
evidence.  The  defendant,  on  the  other 
hand,  has  proved  his  howla-pottah  of  the 
year  1211  ;  he  has  produced  a  number  of  old 
receipts  which  mention  that  they  were  re- 
ceipts for  rent  paid  for  a  howladaree- 
jumma  ;  he  has  shown  that  nearly  12  years 
ago  when  the  estate  in  which  this  jumma 
is  situate,  was  surveyed,  the  agent  of  the 
then  zemiiidnr  admitted  that  the  defendant's 
family  held  certain  howladaree  lands:  he 
has  shown  that  Ram  Chunder  Doss,  the 
person  by  whom  the  howladaree  pottah  is 
signed,  is  alluded  to  in  certain  goshowra 
papers  in  the  Collectorate  as  having  been 
the  malik  of  this  estate.  Both  the  Courts 
have  rejected  the  whole  of  the  evidence  put 
forward  by  the  defendant.  They  seem  to 
have  put  the  whole  onus  in  this  case  upon 
the  defendant :  neither  Court  alludes  in  any 
way  to  the  evidence  of  the  plaintiff.  The 
pottah  is  rejected  by  the  Appellate  Court 
because  no  evidence  was  produced  to  show 
from  whose  custody  it  came.  The  old 
dnkliillahs  and  the  old  kubooleuts  put  in 
by  the  defendant  are  rejected  for  very  much 
the  same  reason.  The  important  docu- 
ment, namely,  the  admission  of  the  plaint- 
ill's  predecessor's  agent  before  the  survey 
nuthorities,  is  set  aside,  first,  because  there 
is  no  evidence  to  show  that  the  agent,  one 
Bungo  Chunder  Doss^  was  the  agent  of  the 
then  zemindar,  Mr.  Lnmb  ;  secondly,  be- 
cause there  was  no  identification  of  the  land 
at  that  time  ;  and  thirdly,  because  there  was 
no  evidence  that  this  agent  had  any  authority 
to  make  any  such  admission.  The  document 
from  the   Collectorate  is   set  aside  because 
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there  is  no  direct  evidence  that  Ram  ChuD- 
tier  Doss  was  the  owner  of  the  talook,  and 
ihe  mere  fact  that  he  is  mentioned  ns  such 
in  the  Collectorate  papers,  which  are  not  very 
ancient,  would  not  be  sufficient  evidence  on 
the  point. 

The  special  appeal  before  us  is  on  the 
ground  that  it  is  not  right  to  reject  the 
"whole  oi  the  principal  documents  simply 
because  evidence  was  not  given  as  regards 
their  custody,  and  that  as  rep^ards  the  thnk 
proceedings  there  is  direct  evidence  on  the 
part  even  of  the  plaintiff's  witnesses  prov- 
ing that  Bungo  Chunder  was  the  agent  of 
the  plaintiffs  predecessor,  Mr.  Lamb.  On 
this  point  there  has  been  certainly  a  clear 
mistake  on  the  part  of  both  the  lower 
Courts.  There  is  direct  evidence  on  the 
part  of  the  plaintifif*8  own  witnesses  that 
Buogo  Chunder  was  the  agent  of  the  plaint- 
ifi*s  predecessor,  and  the  thak  proceedings 
Bhow  that  he  was  acting  as  the  agent  at  the 
time  of  the  survey,  and  that  long  before  the 
contention  between  the  present  parties  com- 
menced it  was  admitted  that  the  defendant's 
uncestor  held  a  howla  within  this  estate. 
Such  admissions  are  undoubtedly  evidence 
and  very  strong  evidence  in  support  of  the 
defendant's  case. 

The  Courts  below  seem  to  me,  however, 
to  have  been  wrong  in  law  in  throwing  the 
whole  onus  in  this  case  on  the  defendant. 
The  plaintiff  has  not  brought  this  suit  to 
obtain  possession  of  the  land :  he  has  brought 
this  suit  simply  for  a  declaration  as  regards 
this  plot  of  land  that  the  pottah  which  the 
defendant  has  put  forward  is  false.  Admit- 
ting that  such  a  suit  can  be  brought,  I  cer- 
tainly think  that  it  is  for  the  plaintiff  to 
produce  some  evidence  in  support  of  his 
allegation.  If  the  defendant  had  not  appeared 
at  all  in  this  case,  the  plaintiff  would  have 
been  bound  to  prove  his  allegation  before 
he  could  obtain  a  decree.  In  the  same  way, 
even  if  the  defendant  appears,  it  seems  to  me 
that  the  plaintiff  must  make  out  some  prima 
Jacie  case.  Of  course,  if  he  can  show  at  ull 
any  ground  whatever  for  buspecting  the 
pottah,  then  the  onus  of  proving  the  geuuine- 
DfSS  of  the  pottah  falls  upon  the  defendant. 
The  documents  by  which  the  tenure  is  sup- 
ported in  this  case  are  documents  of  ancient 
date,  and  though  it  is  possible  that  it  would 
have  been  better  if  the  defendant  had  been 
called  on  to  prove  that  these  were  the  docu- 
ments under  which  he  held  the  tenure,  and 
whence  he  had  obtained  them  and  where  he 
kept  them,  still  I  am  not  prepared  to  say  that 


these  documents  are  to  be  declared  false 
sim))ly  because  the  defendant  did  not  follow 
this  pnrticuUr  procedure.  The  documents 
have  come  from  the  proper  custody  and  from 
the  persou  iu  whose  custody  they  would  na- 
turally be,  and  no  sufficient  reason  is  givea 
to  my  mind  for  rejecting  them.  It  is  cer- 
tainly not  right  in  law  to  declare  them  false, 
because  the  defendant  did  not  give  his  own 
deposition  stating  whence  he  bad  obtained 
them.  It  by  no  means  follows  that  they  are 
false  even  if  they  are  not  proved. 

But  the  tenure  being  supported  not  ooly 
by   these   ancient    documents,    but  also  by 
admissions  from  the  zemindar's  agent  dating 
many  years  back,  affords  a  strong  presamp- 
tion  that  the  tenure  is  really  what  is  stated 
by  the  defendant,   namely,  a  howla.     Both 
the  Courts  admit  that  for  many  years  the 
defendant   lias   been    in    possession  of  this 
tenure.     In  fact,  his  possession  seems  to  go 
back  to  such  a  date  that  neither  the  plaintiff 
nor    the   defendant   can   give   any    distinct 
evidence  as  to  who  was  the  zemindar  of  the 
estate  at  that  time.     The  defendant's  allega- 
tion  is  that  Ram  Chunder   Doss   was   the 
zemindar.     The   plaintiff  is   unable  to  dis- 
prove it.     The  defendant  has  given  no  good 
evidence  in  support  of  it.     The  goshowra 
paper  standing  alone,  as  it  does,  is  unintelli- 
gible.    In  what  manner  it  was  prepared  and 
how    and   under   what    circumstances    the 
facts  stated  therein  were  ascertained,  there 
is  no  evidence  to  show. 

It  seems  to  have  altogether  escaped  the 
notice  of  the  lower  Court  that  it  is  most 
improbable  that  if  the  defendant  wished  to 
forge  a  pottah,  he  would  forge  one  signed  by 
a  person  regarding  whom  there  was  uncer- 
taiu  iuformation. 

On  the  whole,  after  giving  to  this  case 
long  consideration  and  after  hearing  the 
arguments  on  both  sides,  we  think  that  there 
is  no  sufficient  evidence  on  the  record  upon 
which  the  Court  can  declare  the  defendant's 
pottah  to  be  false.  We  think,  therefore, 
that  the  plaintiff's  suit  to  set  aside  bis 
pottah  should  be  dismissed  with  oosu. 
We  Bet  aside  the  decision  of  the  liower 
Appellate  Court  as  regards  the  first  plot, 
there  being  no  appeal  before  us  as  regards 
the  second  plot. 

We  think  the  costs  of  all  the  proceediogs 
as  regards  the  first  plot  should  bo  boroQ 
by  the  plaintiff. 

MookerJ€€j  J". —I  concur. 
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TLe  7tb  February  1871. 

Present : 

The  Hon*ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Decree  for  enhaiioeineiit. 

Case  No.  1793  of  1870  under  Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Purneah,  dated 
the  2Sth  July  1870,  reversing  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  29th  April  1870. 

Chander  Mun  Cbowdhry  and  another  (De- 
fendants) Appellants, 

versus 

Sree  Hun  Chowdhry  (Plaintiff)  Respondent. 

Boboos  Taruck  Nath   Sein   and    Chunder 
Madhub  Ghose  for  Appellants. 

Baboo  Kalee  Kishen  Sein  for  Bespondent. 

A  deeree  for  enhAOoemeot  of  rent  can  have  no  re- 
trospeotiTe  effoot 

L,ochj  J.-^Tb^  present  suit  is  brought  for 
arrears  of  rent  for  1275  and  1276.  Moolkee. 
on  the  allegation  that  the  plnintiff*<i  lessor, 
Mr.  Forbes,  obtained  a  decree  for  kubooieut 
at  an  enhanced  rate. 

The  jadgment  of  the  first  Court  in  which 
that  decree  was  obtained  has  not  been  filed  ; 
and  thongh  the  judgment  of  the  Appellate 
Uoart  confirming  that  decree  is  on  the  re- 
cord, it  gives  no  information  whatever  as  to 
tlie  amount  of  the  jumma  or  the  duration  of 
the  kabooleut.  As  it  was,  the  decree  of  the 
Lower  Appellate  Court  in  that  case  bears 
dated  the  26th  June  1868,  corresponding  to 
127 S,  B.  S.,  or  1276,  M.  S.    Now 


ns  the  present  suit  is  for  the  rents  of  1275 
and  1276,  Moolkee,  the  decree  which  was 
passed  in  Assar  1276,  M.  S.,  can  have  no  re- 
trospective effect,  whatever  rights  the  plaint- 
iff may  have  gained  for  the  years  to  come. 

Another  objection  taken  to  the  judgment 
of  the  Lower  Appellate  Court  is,  that  the  re- 
ceipts given  by  the  gomashta  of  the  plaintiff 
have  been  found  by  the  lower  Court  to  bo 
genuine,  and  as  far  as  the  defendants  were 
concerned  bona  fide.  It  is  clear  that  these 
'^farugs^*  are  acquittances  for  all  demands 
of  rent  up  to  the  close  of  1275  and  1276  ; 
and  this  being  their  purport,  it  is  clear  that 
the  plaintiff  can  have  no  claim  against  the 
defendants  for  the  rents  of  those  years. 

We  think,  therefore,  that  the  judgment  of 
the  Lower  Appellate  Court  must  be  set  aside . 
with  costs  of  this  Court  and  of  that  Court, 
and  the  decree  of  the   first  Court  dismissing 
the  suit  must  be  affirmed. 

Mittery  J, — I  concur  in  dismissing  the 
suit. 


The  8th  February  1871. 

Present : 

The  Hon*ble   E.     Jackson     and    Onoocool 
Chunder  Mookerjee,  Judges. 


Jarladlotion— Bzeoution  of  a    Collec- 
tor's decree. 

Case  No.  1651  of  1834. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  I2th  May  1870,  reversing  a  decision 
of  the  Moonsiff  of  Naraingunge,  dated 
the  17 th  December  1869. 

Raj  Elshore  Mullick  alias  Chytan  Erlshno 
Mullick  (Plaintiff)  Appellant, 

versus 

Brindabnn  Chunder  Poddar  and  others  (De- 
fendants)   Respondents. 


Digitized  by 


Google 


120 


Civil 


THE  TVRItKLY   RKPORTRR. 


RnlingC      [Vol.    XV. 


Baboos  Romesh  Chnnder  Mitter   and    Sree* 
nath  Banerjee   for   Appellant. 

Baboos  Grija  Sunktir  Mojoomdar  and  Jaduh 
Chunder  Seal  for  Respondents. 

A  Civil  Court  cannot  set  aside  the  proceeding  of  a 
Collector  in  execution  of  a  decree  of  his  own  Court, 

Jackson^  J. — We  think  we  oujrht  not  to 
interfere  in  this  case.  We  think  that  the 
order  of  the  Collector,  dated  the  30th  May 
1866,  has  been  very  properly  stated  by  the 
lower  Court  to  be  an  order  which  virtually 
rescinded  the  sale  as  well  as  the  decree,  and 
"which  also  set  aside  the  whole  of  the  pro- 
ceediocES.  I  am  aware  that  these  words  are 
not  distinctly  sta'ed  in  the  Collector's  order  ; 
still  I  have  no  doubt  in  roy  mind  that  that 
was  the  effect  of  that  order,  and  that  that 
was  the  intention  of  that  order.  The  Col- 
lector had  evidently  found  that  the  defend- 
ant had  not  been  properly  dealt  with  before 
the  decree  had  been  passed,  and  that  he  was 
entitled  to  a  further  trial  as  to  whether  the 
money  decreed  against  him  for  rent  was  due 
by  him  or  not  ;  and  therefore  the  order  was 
))assed,  however  carelessly  it  was  worded, 
settincr  aside  the  proceedings.  It  seems  to 
me  that  this  Court  cannot  set  aside  the  pro- 
ceedinjrs  of  the  Collector  in  execution.  I 
ihiuk  that  the  plaintiff  has  no  case  under  the 
circumstances.  The  Deputy  Collector  took 
the  same  view  of  the  Collector's  order,  the 
Collector  took  the  same  view  of  it,  and  the 
Board  of  Revenue  took  the  same  view  of  it. 
The  Deputy  Collector  did  not  think  it  proper 
to  <rive  a  bynamah,  and  I  think  that  on  this 
ground  also  the  decision  of  the  Court  below 
is  quite  correct.  Under  the  circumstances, 
the  Appellate  Court  very  properly  dismissed 
the  suit,  and  we  coafirm  that  decision  and 
dismiss  the  appeal  with  costs. 

Mookerjee,  J, — I  concur  in  dismissing  the 
Appeal.  The  defendants  objected  to  the  sule 
of  their  property  on  several  grounds  before  the 
Deputy  Collector,  who,  however,  overruled 
them.  The  defendants  then  appealed  to  the 
Collector,  who  decreed  the  same  and  remand- 
ed the  case  to  the  Denuty  Collector  for  fur- 
ther investigation.  The  legal  effect  of  such 
an  order  was  to  set  aside  the  order  of  con- 
firmation of  the  sale  passed  by  the  Deputy  CoU 
lector.   On  re-trial  the  Deputy  Collector  had 


to  amend  his  former  decree  considerably  and 
pass  a  fresh  one  for  a  much  smaller  sum. 
The  plaintiff  then  applied  to  the  Deputy  Col- 
lector for  a  certificate  under  Section  1 1  of  Act 
VIII  of  1865,  B.C.;  but  the  Deputy  Collec- 
tor refused  to  give  him  one  on  the  ground 
that  the  sale  had  been  set  aside  by  the  Col- 
lector. The  plaintiff  then  appealed  to  the 
Collector,  who  construed  his  own  order  as  an 
order  disallowing  the  sale.  The  plaintiff 
then  went  to  the  Commissioner,  and  ultimate- 
ly to  the  Board  of  Revenue  and  the  Lieute- 
nant-Governor, but  was  every  where  unsuc- 
cessful. He  therefore  instituted  this  suit  to 
get  possession  of  the  property  purchased  by 
him  and  to  get  a  bynamah.  I  think  under 
the  circumstances  that  the  sale  had  been  set 
aside,  and  that  therefore  the  plaintiff  has  no 
locus  standi. 

It  appears  to  me,  moreover,  Tery  doabtful 
whether  a  Civil  Court  can  compel  the  Deputy 
Collector  to  grant  a  sale  certificate  to  the 
plaintiff  for  a  purchase  made  by  the  plaintiff 
in  a  sule  held  by  that  officer  in  execution  of 
a  decree  for  arrears  of  rent.  In  suits  for 
rent  the  Collector's  Court  appears  to  be  a 
Court  of  exclusive  jurisdiction  having  full 
powers  in  the  disposal  of  them.  It  is  a 
Court,  too,  of  competent  jurisdiction,  and 
sales  held  under  decrees  passed  by  the  Col- 
lector cannot,  except  upon  proof  of  fraud, 
be  set  aside  by  a  Civil  Court.  I  appre- 
hend that  a  Civil  Court  cannot,  therefore, 
try  whether  an  order  passed  by  the  Col- 
lector in  execution  of  a  decree  of  bis 
own  Court  was  proper  or  not.  If  the  Col- 
lector passes  a  decree  for  rent  and  then 
refuses  to  execute  the  same  for  any  reason, 
good  or  bad,  I  apprehend  that  the  decree- 
holder  cannot  bring  a  suit  in  the  Civil  Court 
to  compel  the  Collector  to  execute  it  The 
only  remedy  left  to  the  decree-holder  in  such 
a  case  appears  to  me  to  be  by  an  appeal  to 
the  Court  to  which  the  Collector's  Court  la 
a  subordinate  one.  I  think,  therefore,  that 
a  Civil  Court  has  no  power  to  direct  a  Col- 
lector to  grant  a  sale  certificate  to  a  pur- 
chaser in  his  Court,  when  he,  the  Collector, 
declines  to  give  one  on  the  ground  that  the 
sale  had  beeu  set  aside. 

The  Collector  is  also  not  made  a  party  to 
this  suit,  and  having  no  opportunity  of  juati-. 
fying  his  refusal  may  not  be  bound  by  tbo 
decree  of  the  Civil  Court.  Under  all  these 
circumstances,  I  think  the  suit  of  the  plaint- 
iff was  rightly  dismissed  by  the  Court  belovr, 
and  we  must  dismiss  this  appeal  also  witU 
costs. 
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The  8th  February  1871. 
Present  : 


The  flon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Tranifer  of  plaintlfTs  Intereat— Ap- 
peal—Asse8Bineiit—&tgrbt   of  occu- 

panoy. 

Case  No.  1725  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  East  Burd- 
van,  dated  the  29th  Juae  1870,  reversing 
a  decision  of  the  Moonsiff  of  Kytee^ 
daUd  the  31st  December  1869. 

Moneerooddeen  Mojoomdar  (PlaiDtiff) 
Appellant, 

versus 
Ptrbatty  Chorn  Ghose  and  others'  (Defend- 
ants) Respondents, 

The  Advocate  General  and  Bahoos  llnnoda 
Pershad  Banerjee  and  Romesh  Chunder 
Mitter  for  Appellant. 

Bahoos  Mohendro  Lall  Shome  and  Oopendro 
Chunder  Bose  for  Respondents. 

Where  the  whole  interest  of  a  sole  plaintiff  had  been 
tnoftftfred  with  hi»  unqualided  assent,  and  the  transfer- 
ree  was  sub$>tituted  for  the  origiual  plaintiff  in  tlie  very 
inception  of  the  case,  the  defendant's  written  defence 
b«ng  afterwards  put  in  without  demur,  it  was  held 
DOC  Co  be  oecesftary  for  the  original  plaintiff  to  be  asso- 
ciated with  the  transferree  in  an  appeal  by  the  latter. 

A  landlord  having  obtained  a  decree  declaring  that 
oolato  homestead  land  was  liable  to  assessment,  the 
oceapanta  owin^  to  certain  criminal  proceedings  against 
tb«m  abandoned  the  land,  and  the  landlord  leased  it 
oat  to  others  who  held  possession  paying  rent  for  up- 
wards of  12  years,  after  which  they  were  ousted  by  the 
original  oecapanta  who  claimed  the  land  rent  free:  heu) 
in  a  suit  by  the  leasees  that  they  were  entitled  to  recover 
possesaioni 


Kemp,  J. — The   plaintiff  is   the   special 
ftppeilanl. 

The  soit  was  to  recover  possession  of 
certain  jummai  homestead  lands  with  the 
cost  of  remoTing  a  wall  erected  by  the  de- 
fendants. One  defendant  only  appeared. 
The  platDtifif  alleges  that  on  the  desertion 
of  the  land  by  the  former  tenants,  owing  to 
certain  foozdaree  proceedings  in  which 
warrant  for  their  arrest  had  issued,  the 
possession  of  the  land  became  vacated,  and 
that  he  obiuiued  u  lease  from  the  landlord 
and  had  been  in  peaceable  possession  for 
many  years  until  forcibly  ousted  in  By  sack 
1276  by  the  defendants  who  have  erected  a 
wail  on  tbe  disputed  laud. 


The  pottahs  under  which  the  plaintiff 
alleges  tenancy  are  filed,  as  also  receipts  for 
rent  from  1262  to  1275.  B.  S.  The  plaint 
was  filed  on  the  13th  May  1869.  On  the 
14th  idem,  and  before  the  written  statement  of 
the  defendant  was  filed,  the  plaintiff  sold  his 
rijjhts  and  interests  to  one  Moneerooddeen. 
who,  with  the  consent  of  the  original  plaintiff 
and  without  objection  and  by  order  of  the 
Court,  was  substituted  for  the  original  plaint- 
iff and  permitted  to  carry  on  this  suit. 

The  defendant  who  put  in  an  appearance, 
namely,  Parbutty  Churn  Ghose,  alleges  that 
the  phtintiffs  vendor  had  no  title  in  the  land, 
and  that  he  was  never  in  possession  of  the 
same  ;  that  the  land  in  dispute  was  rent- 
free  land  from  before  1790,  A.  D.  ;  that 
no  suit  for  resumption  of  this  land  was 
instituted  ;  and  thai  the  allegation  that 
either  the  defendant  or  his  predecessors  had 
abandoned  the  land  was  false.  The  de- 
fendant admits  that  some  of  the  houses 
and  the  former  wall  of  the  homestead  were 
sold  in  execution  of  a  decree  in  1854  ;  that 
the  defendant  still  remained  in  possession, 
dwelling  in  the  western  house  ;  that  in  the 
year  1869  the  defendant  was  about  to  re- 
erect  the  other  houses  and  the  wall  when  the 
landlord  put  up  the  plaintiff  to  bring  this 
false  suit  ;  that  a  long  standing  feud  ex- 
isted with  the  former  landlorJ,  the  late 
Saroda  Pershad  Roy. 

The  landlord  put  in  a  written  statement 
supporting  the  plaintiff.  The  landlord  states 
that  he  obtained  a  decree  declaring  that  the 
land  in  dispute  was  not  rent-free  and  was 
liable  to  assessment  ;  that  owing  to  certain 
fouzdaree  proceedings,  the  defendant  with 
his  family  abandoned  the  land  which  becom* 
iiig  vacant  came  into  the  khas  possession  of 
thts  defendant  who  leased  them  out  to  the 
plaintiff's  vendor  ;  that  the  allegation  of  the 
defendant  that  any  of  the  former  houses 
remained,  or  that  he  was  in  possession  of 
any  portion  of  the  land  at  any  time  within 
12  years  prior  to  suit,  is  lalse. 

The  first  Court  after  proceeding  to  the 
spot  and  making  a  careful  enquiry,  in 
an  elaborate  and  well-considered  judgment, 
found  that  the  defendant  and  his  family  de- 
serted the  land  in  dispute  in  consequence  of 
a  criminal  action  early  in  1261,  B.  S.  ;  that 
the  house  occupied  by  them  were  put  up 
to  sale  to  realize  a  fine  imposed  upon  the 
defendants  by  the  criminal  authorities  ;  that 
the  purchasers  at  the  sale  removed  the 
materials  of  the  houses ;  and  the  land  be- 
came vacant  and  wus  leaded  lO  lliQ  QrigiaM 
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plaiotiif.  who  was  in  possession  of  the  sume 
from  1261  until  ousted  bj  the  defeodaot  in 
1276,  B.  S.  ;  that  copies  of  certain  petitions 
filed  in  the  Fouzdaree  Court,  and  which 
have  been  produced  by  the  plaintiff  in  this 
suit,  corroborate  the  allegation  made  by 
the  plaintiff  and  his  landlord,  as  well  as 
of  the  witnesses  examined  on  the  spot, — 
that  the  defendants  deserted  the  lands. 
Further,  that  the  fact  of  their  having  de- 
serted the  lands  was  in  a  measure  corrobora- 
ted by  the  circumstance  of  their  having  put 
in  no  appearance  in  the  suit  which  the  land- 
lord brought  for  a  declaration  of  his  right  to 
assess  the  lands,  and  in  which  suit  his  right 
to  assess  was  declared  as  it  was  found  that 
the  lauds  were  not  rent-free  ;  that  payment 
of  rent  by  the  plaintiff  has  been  established 
by  the  dakhillas  filed  by  him  which  have 
been  attested,  as  well  as  by  the  jumma-wasil- 
l»akee  filed  by  the  landlord.  The  oral  evi- 
dence of  independent  witnesses  also  proved 
that  the  defendants  abandoned  the  land 
many  years  ago. 

The  Moonsiff  also  prepared  a  map  of  the 
disputed  lands.  The  suit  of  the  plaintiff 
"was,  therefore,  decreed. 

On  appeal  the  Subordinate  Judge  of  East 
Burdwan,  Baboo  Russick  Lall  Bose,  after 
l>riefiy  stating  the  pleadings,  the  issues  raised 
ia  the  first  Court,  and  the  grounds  of  appeal, 
reverses  the  decision  of  the  first  Court  and 
dismisses  the  plaintiff's  suit. 

The  Subordinate  Judge  was  of  opinion  that 
the  map  prepared  by  the  Moonsiff,  and  upon 
■which  the  Subordinate  Judge  says  **  the 
Moonsiff  mainly  relied,"  is  "  not  a  valid  do- 
cument at  all/*  bec(iuse  **  there  was  no  dis- 
pute as  to  boundaries  between  the  parties 
to  be  decided  by  a  map." 

He  further  observed  that  the  Moonsiff 
Lad  '*  committed  an  error  in  deciding  the 
**  case  on  a  mere  mention  of  the  several 
"  decisions  of  the  Fouzdaree  Court,  that  the 
''  defendants  had  deserted  the  holding  for 
"  more  than  12  years,  and  decreeing  the 
*'  plaintifi*s  claim  on  that  supposition  ;  for  it 
**  appeared  that  the  landlord,  Saroda  Pershad 
**  Roy,  had  acquired  on  the  I7th  Chyte  1261 
**  a  decree  against  the  defendant  Parbutty 
**  Churn  Qhose  and  his  co-sharers,  styling 
**  them  in  that  case  inhabitants  of  Pulasun/' 
The  Subordinate  Judge  therefore,  as  be 
pays,  *'  failed  to  understand  how  the  Moon- 
<<  siff  came  to  the  conclusion  that  the  de- 
«<  fendants  had  deserted  the  holding  in  the 
I'  jm  1261,  B.  St 


"  That  th«  decree  passed  on  the  18ih 
'*  Decf'mber  1854  declaring  these  lands  to 
"  be  liable  to  assessment  was  an  exparU 
*'  decree,  Parbutty  Churn  Gbose  not  being  a 
'*  party  thereto  ;  that  it  had  not  been  shewn 
*' that  this  decree  was  executed  in  doe 
"  time  ;  and  therefore  the  zemindar  had 
**  not  acquired  any  right  to  hold  the 
'*  land  khasy  and  the  defendant  is  not  bonod 
'*  by  the  acts  of  tlie  zemindar  ;  thmt  it 
''  was  very  improbable  that  the  defend- 
'*  ants  would  desert  the  holding  simply 
*'  because  the  zemindar  desired  to  have  it ; 
'^  that  as  the  land  had  only  been  declared 
'<  liable  to  assessment  as  not  being  rent- 
*'  free,  the  zemindar  had  no  right  to  take 
'^  khas  possession,  and  that  his  leasing  it 
'^  to  the  plaintiff  conferred  no  title  on  the 
'^  plaintiff ;  that  the  Moonsiff  had  misplaced 
''  the  onus  and  made  the  defendant  prove 
''  his  case  instead  of  making  the  plaintiff 
"  do  so." 

In  special  appeal  the  Advocate  Genertil, 
who  appears  for  the  special  appellant,  con- 
tends that  the  Subordinate  Judge  has  com- 
mitted many  errors  in  dealing  with  the  case, 
and   that  he  has  not  paid  any  attention  to 
the  real  points  of  the  case  as  found  to  be 
proved   by   the  Moonsiff.       The   Advocate 
General  observes  that  the  Subordinate  Judge 
has   not   taken   any    notice  of  the  petitions 
presented  by  the  defendant  in  the  Crimioal 
Court,  which  were  so  far  relied  upon  hj  the 
Moonsiff  as  corroborating  the  truth  of  the 
allegation  of  the  plaintiff  and  the  landlord,«-> 
that  the  defendants  had  abandoned  the  land  ; 
that  it  was   not,  as   supposed  by  the  Sub- 
ordinate Judge,  because  a  suit  to  assess   the 
lands  WHS   instituted  by  the  landlord  that  it 
is  alleged  by  the  plaintiff  that  the  defendaol 
abandoned   the    lands    and   the    posseesion 
became  vacant,  but  because  of  the  action  of 
the   criminal  authorities    which  forced    the 
defendants  to  leave  their  homesteads  and  to 
remove  with  their  families  elsewhere  ;  that 
the  plaintiff's  right  is  derived  from  the  aemio- 
dar  ;  the  plaintiff  avers  that  he  had  been  in 
possession  for  more  than  12  years  prior   to 
suit  adverse   to    the  defendants    who   had 
abandoned   the  land.     Therefore  the  quea* 
tion    is  not  so  much,   as  supposed   by    the 
Subordinate  Junge,  though   wrongly,  whe- 
ther the  landlord  had  obtained   khas  poeaee- 
sion  rightly,  but  whether  be  had  really  done 
so  and  (hen  leased  to  the  plaintiff,  who  under 
that  lease  had  been  holding  for  more  than 
12  yeors  prior  to  suit. 

W«  bsve  Oftrefally  cooftM^red  \\x\% 
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The  vtlnttion  pvt  upon  it,  Damely,  51 
nipef«,  18  email ;  but  from  (he  earnest  man- 
ner in  which  the  case  has  been  argued 
before  us,  it  is  clear  that  the  question  is 
oseofsQ  importance  to  the  parries  not  to 
be  measured  by  the  institution  stamp. 

A  preliminary  objection  was  taken  by  the 
pleader  for  the  special  respondent  that  the 
plaistifl  Mooeerooddeen,  who  has  been  sub- 
stitated  for  the  original  plaintiff,  cannot 
be  permitted  to  appeal  alone  w'thout  being 
Hsociated  with  the  original  plaintiff.  In 
■wpport  of  this  objection,  the  pleader  refers 
nto  two  decisions  published  in  Volume  IX, 
pA>!efl  309  and  487.  In  the  case  pub- 
lUbed  at  page  309,  the  first  Court  had 
allowed  a  plaintiff  to  withdraw  from  a  suit 
viihoot  the  concurrence  of  his  co-plaint- 
iffik  The  decision  reported  at  page  487 
of  the  same  volume  followed  the  ruling  at 
p^e  309. 

In  tins  case  the  objection  was  not  taken 
jbdow  ;  the  plaintiff  Moneerooddeen  was 
I  mbstituted  in  the  very  inception  of  tfie  case. 
Theerigioal  smd  sole  plaintiff  parted  with 
bis  irbole  interest  and  not  with  a  part  of  it^ 
nd  the  transfer  wad  made  with  his  unqua- 
liM  assent  before  the  defendant's  written 
BUtemeot  was  pot  in,  and  as  already  said 
withoot  demur.  We  overrule  this  objection 
which  is  purely  technical. 

We  think  that  the  decision  of  the  Snbor- 
dioate  Judge  must  be  reversed  and  the 
deeisioii  of  ibe  first  Conrt  affirmed.  The 
Dtp  which  the  Subordinate  Judge  sets 
nide  as  an  invalid  document,  because  the 
ditpate  did  not  involve  a  boundary  dispute, 
w»  nade  on  the  spot  to  ascertain  whether 
the  htose,  or  rather  the  two  rooms  which 
tbe  defendant  said  he  still  occupied  after 
ill  his  other  houses  had  been  sold  to  satisfy 
the  fine  imposed  upon  him  by  the  Crimiuul 
tatlioriiies,  was  within  the  limits  of  the  dis- 
I  putad  land,  and  it  was  found  to  be  without 
I  tl.em.  The  Moonsiff  did  not  rely  merely  upon 
this  map  as  supposed  by  the  Subordinate 
Judge,  and  the  latter  was  clearly  wrong  in 
rejeotiog  this  map. 

Agiin  the  Subordinate  Judge  is  wrong  in 
Buying  that  the  Moonsiff  decided  the  case  on 
B  mere  mention  of  the  Fousdaree  proceedings. 
The  Moonsiff  referred  to  no  foozdaree  pro- 
eeedbgs ;  but  he  said,  and  we  think  properly, 
^t  the  evidence  of  independent  witnesscjp 
w  the  spot,  who  d^K>sed  that  the  defendants 
^(b  tMr  imiliM  bftd  abitQdoD^  (be  \voA% 


early  in  1261,  was  corroborated  not  by  Fouz- 
daree  proceedings,  but  by  admissions  made 
in  petitions  to  the  Fousdaree  Court  by  the 
defendants  or  their  predecessors. 

We  find  that  the  evidence  of  the  witnesses 
is  greatly  supported  by  the  admissions  in 
these  petitions,  in  one  of  which  it  is  admit- 
ted that  the  defendants  had  left  the  village  in 
which  the  disputed  lands  are  situated  to  seek 
service  elsewhere,  and  in  the  other  that  they 
and  their  families  had  left  the  village  for 
many  years.  The  Subordinate  Judge  then 
refers  to  the  decision  of  the  1 1th  Chyte  1261  • 
Now,  it  is  clear  that  the  suit  for  assessment 
was  brought  in  Bysaek  1271  or  at  the  very 
commencement  of  the  year.  The  mere  fact 
of  the  defendant  being  described  for  the  pur- 
poses of  that  suit  as  residing  in  Palasun 
would  not  be  any  evidence  that  they  were 
really  residing  there  at  that  time,  though 
they  may  have  been  so  and  have  left  the 
village,  as  deposed  to  by  the  witnesses,  in 
consequence  of  the  action  of  the  Criminal 
Court  immediately  after  or  «t  about  the  time 
that  the  suit  for  assessment  was  instituted. 
Again  the  Subordinate  Judge  thinks  that  be* 
cause  the  semindar  did  not  sue  for  a  kubooleut 
after  obtaining  a  decree  to  assess  the  lands, 
that  it  must  be  held  that  he  never  duly  exe- 
cuted the  decree  he  obtained.  Now  the 
case  of  the  zemindar  is  that  the  lands  were 
vacated  in  1261,  not  in  consequence  of  the 
assessment  suit,  but  on  account  of  the  action 
of  the  Criminal  Court ;  and  that  the  lands 
were  vacated  early  in  1261  has  been  proved 
by  the  evidence. 

The  view  of  the  case  which  was  taken  by 
the  first  Court  has  wholly  escaped  the  ntten- 
lion  of  the  Subordinate  Judge.  The  land- 
lord, right  or  wrong,  leased  out  the  land  in 
dispute  to  the  plaiutiff  as  land  the  possession 
of  which  had  been  vacated.  The  plaintiff 
has  proved  his  possession  under  this  lease 
and  payment  of  rent  for  more  than  12  years 
prior  10  suit.  The  evidence  and  all  the  pro- 
babilities of  the  case  support  the  view  taken 
by  the  first  Court)  namely,  that  these  lauds 
were  wholly  abandoued  by  the  defendants 
early  in  1261,  and  that  the  landlord  leased 
them  to  the  plaintiff  from  that  year,  and  that 
the  plaintiff  had  been  in  undisturbed  posses- 
sion paying  rent  for  the  same  until  wrong- 
fully ousted  by  the  defendants  in  1276. 

We  decree  the  appeal,  reverse  the  decision 
of  the  Subordinate  Judge,  and  restore  that  of 
the  MooDsiff  with  costs  of  all  the  Courti 
beoriog  int^eet. 
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The  9th  February  1871. 

Present: 

The  Hon*ble  E.  Jackson  and  Oooocool 
Ch under  Mookerjee,  Judges, 

Bzeoatlon— Sale  proceeds. 

Case  No.  1795  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  27 1 h  May 
1870,  reversing  a  decision  of  the  Subor- 
dinate Judge  of  that  District^  dated  the 
29th  June  1869. 

Lalla  MUterjeet   Singh  (Defendant) 
Appellant, 

versus 

Sonatun   Doss   and  others  (Plaintiffd) 
Respondents, 


Baboos  Doorga    Mohun    Doss   and 
Beharee  Ghose  for  Appellant. 


Rash 


Baboos  Kalee   Mohun  Doss  and    Mohinee 
Mohun  Roy   for  Respondents. 

Of  two  rival  decree-holders  against  the  samejudg-^ 
ment-debtor,  one  (S)  attached  a  house  in  execution  -and* 
the  other  (L)  attached  the  bouse  as  well  as  the  land 
appertaining  to  it.  In  apportiouint;  the  sale  proceeds  in 
the  execution  department,  the  Sudder  Ameen  did  not 
give  any  portion  to  S.  who  accordingly  brouj^ht  a  suit 
for  the  satisfaction  of  his  claim  from  the  proceeds  of  the 
bouf*e  on  the  ground  that  his  had  been  the  prior  attach- 
ment. The  first  Court  dismissed  plaintifTs  suit  on  the 
ground  that  it  was  not  satistied  as  to  the  exact  value  of 
the  house  attached ;  but  the  Lower  Appellate  Court  de- 
creed it,  ordering  however  that  the  value  was  to  be  ascer- 
uined  by  appraisement  in  execution. 

Held  that  the  Judge  should  have  himself  determined 
and  adjudged  the  value  of  the  bouse  and  not  referred 
that  duty  to  the  execution  department. 

Mookerjee,  J. — It  appears  that  in  this 
case  the  plaintiff  and  the  defendant  were 
rival  decree-holders  against  the  same  judg- 
ment-debtor, SibChuuder  Sein.  The  plaint- 
iff held  a  decree  of  the  Subordinate  Judge's 
Court,  and  in  execution  of  that  decree 
ntturhed  the  building  of  a  house.  The  de- 
fendant, who  held  a  decree  of  the  Sudder 
Atneen's  Court,  hud  likewise  attached  the 
iMMise  as  well  as  the  laud  appertaining  to 
that  houAe.  The  Sudder  Ameen  in  the  exe- 
cution department  when  apportioning  the 
0ale  proceeds  did  not  give  any  portion  thereof 
io  the  idaiutiify  and  the  plaintitf  has  brought 


this  suit  on  the  ground  that  as  he  had,  pre- 
vious to  the  attachment  by  the  defendant, 
attached  the  house,  he  was  entitled  to  be 
satisfied  first  out  of  the  sale  proceeds.  Both 
the  Courts  are  of  opinion  that  the  plaintitf 
had  attached  the  building  only,  while  the 
defendant  had  attached  the  Sdid  house  as 
well  as  the  land  belonging  thereto. 

The  first  Court  dismissed  the  plaintiff's 
suit  on  the  ground  that  it  was  not  satisfied 
on  the  evidence  put  forward  by  the  plaintiff 
as  to  the  exact  value  of  the  house  which  he 
had  attached.  The  second  Court  held  thnt 
**  with  respect  to  the  value  of  the  land,  the 
*'  evidence  of  the  witnesses  is  so  much  at 
'<  variance  with  the  figures  in  the  kobalah 
"  of  a  4  anna  share  filed  by  appellant,  that 
**  it  is  not  possible  to  place  any  reliance  on 
**  it."  The  second  Court  then  proceeds  to 
say  : — "  But  though  it  may  not  be  easy  to 
**  determine  the  value  of  the  land  with  the 
**  houses  standing  on  it,  I  apprehend  the 
'*  plaintiff  is  entitled  to  get  the  value  of  the 
<'  houses  &c.  estimated  at  what  they  would 
**  be  worth,  if  so  sold,  as  he  attached  them 
**  without  the  land."  It  gives  a  decree  to 
the  plaintiff,  but  it  states  that  the  value  of 
the  liouse  is  to  be  ascertained  by  appraise- 
ment in  execution. 

The  defendant  appeals  to  this  Court  on 
the  ground  that  the  Judge  was  wrong  in  not 
deciding  the  case  himself,  but  leaving  the 
determination  of  the  value  of  the  house  in 
the  execution  department.  We  think  this 
contention  is  good.  The  Judge  ought  to 
have  decided  what  was  the  value  of  the 
house  which  was  attached  by  the  plaintiff, 
and  having  determined  and  adjudged  the 
value  siiould  have  awarded  that  to  the 
plaintiff  instead  of  referring  it  to  the  execu- 
tion department. 

It  has  been  objected  to  by  the  respondent 
under  Section  348  Act  VIII  of  1859  that 
the  decinion  of  the  Appellate  Court  is  wrong, 
as  it  ought  to  have  held  that  not  only  the 
house  was  attached  but  also  the  land  on 
which  that  house  stands  ;  and,  secondly, 
that  there  ought  to  have  been  a  local  inves- 
tigation as  prayed  for  by  him. 

As  regards  the  first  objection,  we  see  that 
the  plaintiff's  own  vakeel  admitted  that  hid 
client  had  attached  only  the  building  and  not 
t  le  land  ;  and  it  is  not  shown  to  us  what  was 
the  property  actually  attached  by  him,  and 
the  attachment  is  not  produced.  We  do  not 
consider  this  objection  to  be  valid. 
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Aa  re^ardfl  the  secoad  objection,  it  would 
be  at  the  discretion  of  the  Court,  while 
iBeertninin^  the  value  of  the  building,  to 
iBcertaio  it  either  by  the  evidence  on  tlie 
record,  or  by  a  local  enquiry  if  that  be  neces^ 
Miry. 

We,  therefore,  remand  this  case  to  the 
Lower  Appellate  Court  to  find  what  was 
(he  value  of  the  building  which  had  been 
tttacbed  by  the  plaintiff  and  re-try  cnse. 

Celts  of  this  appeal  will  abide  the  ultimate 
Teeult. 


The  10th  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A,  Glover, 
Judges. 

Patnee  rent— Dur-pntneedar— Re- 
folatlon  VZZX   of  1819— Xilmitatloii. 

Case  No.  1668  of  1870. 

Speml  Appeal  from  a  decision  passed  ly  the 
Judge  of  East  Burdwan,  dated  the  2Srd  July 
1870,  reversing  a  decision  of  the  Subordinate 
Judgsofthat  District,  dated  the  Z\st  March 
1870. 

KhettorPaul  Siogh  and  another  (Plaintiffs) 
Appellants^ 

versus 

luckhee  Karain  Mitter  and  another  (Defend- 
ants) Respondents, 

BakoiSem  Chunder  Banerjee  and  Mohendro 
LaU  Mitter  for  Appellants. 

Mr,  C,  Piffard  and  Bahoos  Sham  Lall  Milter 
and  Mohendro  Lall  Seal  for  Bespondents. 

Adar-putneedarpAying  money  as  rent  to  save  the 

Sinee  from  sale,  i.<i  entitled  to  a  refand  even  thongh 
I  name  has  not  been  registered  in  tbe  office  of  the 
nperior  holder. 

Thestatasof  a  dor-patnecdar  does  not  depend  upon 
Rgistration  or  tbe  consent  of  the  zemindar. 

In  oompnting  limitation,  a  plaintiff  is  entitled  to  de- 
duct tbe  time  occupied  in  prosecuting  a  suit  upon  the 
Mme  cause  of  action  aidtiust  the  same  defendant  bond 
fde  and  with  due  diligence  in  a  Court,  which  from  de- 
^  of  jurisdiction  or  other  cause  was  unable  to  decide 
Bponit 

Kemp,  J. — This  is  a  suit  by  a  dur-putnee- 
^  to  recoTer  rupees  3,79'5-5  annas  paid  by 
him  to  save  the  superior  putnee  from  sale. 
XU  first  Court  gave  tbe  plaintiff  a  decree. 


The  Judge,  on  appeal,  was  of  opinion 
that  as  the  plaintiff  had  not  established 
his  status  as  dur-putneedar,  inasmuch  as  he 
had  not  registered  his  name  in  the  office  of 
the  superior  holder,  the  pa3rment  made  by 
him  was  a  voluntary  payment  and  he  was  not 
entitled  to  claim  any  refund. 

"We  are  of  opinion  that  the  decision  of  the 
Judge  in  this  case  is  wrong  in  law.  There 
can  be  no  doubt  that  nnder  Eegulation  VIII 
of  1819  all  putneedars  or  dur-putneedai*s 
haye  the  right  to  alienate  or  otherwise  trans* 
fer  their  property  without  the  consent  of  the 
zemindar.  It  shall  not  be  competent,  says 
Section  5  of  the  said  Regulation,  to  the  ze- 
mindar or  other  superior  holder  to  refuse  to 
register  and  otherwise  to  give  effect  to  such 
alienations.  The  status  of  the  plaintiff  as  dur- 
putneedar  does  not  therefore  depend  upon  re- 
gistration or  the  consent  of  the  zemindar. 

But  it  is  contended  in  this  case  that  the 
special  appellant  has  not  conformed  to  the  re- 
quirements of  Section  5  of  the  Regulation, 
that  is  to  say,  that  he  has  not  furnished  securi- 
ty or  paid  a  fee,  or  obtained  registration  of  bis 
name  according  to  the  forms  laid  down  in  that 
Section ;  and  therefore  that  not  being  a  dur- 
putneedar  he  is  not  entitled  to  claim  any  re- 
fund.  We  think  that  this  contention  is  wrong. 
Under  the  Regulation  the  zemindar  or  other 
superior  holder  in  certain  cases  is  empowered 
to  attach  the  property,  if  the  subordinate  holder 
neglects  to  register  his  name,  and  to  hold  it  in 
trust  for  the  subordinate  holder ;  and  in  all 
cases  until  the  transfer  is  registered,  the  old 
tenant  and  the  tenure  itself  are  liable  for  the 
rent  due.     There  may  be  cases  in  which  a 
party   may  become  the  purchaser  of  a  dur- 
putnee,  and  the  superior  estate  may  be  put  up 
for  sale  and  sold  before  he  could  possibly  have 
time  to  effect  the  registration  of  his    dur- 
putnee  rights.    Can  it  be  said  in  cases  of  this 
description  that  if  the  dur-putneedar  paid  a 
sum  of  money  on  account  of  the  rent  due  by 
the  superior  holder  and  saved  the  putnee  from 
sale  he  would  not  be  entitled  to  a  refund  of 
the  sum  so  paid  ?    The  subordinate  holder  has 
an  interest  of  his  own  to  protect,  which  would 
be  altogether  sacrificed  if  he  were  not  able  to 
save  the  superior  tenure  from  the  hammer,  for 
with  the  superior  tenure  all  subordinate  tenures 
fall  in  the  event  of  a  sale ;  and,  aftir  all,  the 
duties  of  the  subordinate  holder  as  prescribed 
in  the  Regulation  are  formalities.     Their  pri- 
mary object  is  to  give  the  superior  holder  in- 
formation of  who  is  his  tenant ;  and  until  they 
are  conformed  to,  the  superior  holder  is  justi- 
fied in  looking  to  the  registered  tenant  for  his 
rent. 
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We  reverse  the  decision  of  the  Judge,  re- 
store the  decision  of  the  first  Court,  and  decree 
thia  appeal  with  costs  in  all  the  Courts. 

With  reference  to  the  oross-appeal  of  the 
special  respondent,  we  ohserve  that  the  Judge 
has  found  as  a  fact  that  the  plaintiff  was  pro- 
secuting a  suit  upon  the  same  cause  of  action 
against  the  same  defendant  bond  fide  and  with 
due  diligence  in  a  Court  of  judicature,  which 
from  defect  of  jurisdiction  or  other  cause  was 
unable  to  decide  upon  it ;  and  that  the  plaintiff 
is  therefore  entitled  to  deduct  from  the  period 
of  computation  the  time  so  occupied  under 
Section  14  Act  XIV  of  1859.  Further,  we 
are  of  opinion  that  the  suit  of  the  plaintiff  is 
not  governed  by  the  three  years*  limitation 
clause.  It  is  not  a  suit  to  recover  money  lent 
on  interest  or  for  the  breach  of  any  contract. 
The  limitation  clause  applicable  to  this  suit 
is  Clause  16,  Section  I.  The  plaintiff's  cause 
of  action  arose  in  November  1864,  and  this 
suit  is  brought  in  June  1 869  or  within  six 
years.  The  cross-appeal  is  therefore  dismissed 
with  costs. 


The  13th  February   1871. 
Present : 

TheHon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hou'ble  G.  Loch,  Judge. 

Decree— Mistake  In  beadinff. 

Case  No.  431  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Moorsheda- 
bad,  dated  the  26th  August  1870. 

Nowab  Syud    Zoynul  Abdeen    (Judgment- 
debtor)  Appellant^ 

versus 

Plioolash  Chunder  Bothrah  and  others  (De- 
cree-holders) Respondents, 


Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Doorga 
Mohun  Doss  for  Respondents. 

A  person  to  whom  the  ordering  part  of  a  doene  gifts 
nothing  cannot  be  treated  ai  having  acquired  any  rigfat 
m  the  decree,  merely  becaose  he  has  by  mistake  beta 
described  in  the  heading  as  the  porchaser  of  the  dscree- 
holder*8  rights  and  interests, 

Norman,  C,  J. — It  is  quite  clear  that  the 
decision  of  the  lower  Court  in  this  case 
must  be  reversed. 

The  plaintiffs,  Bunko  Beharee  and  Phoo- 
Insh  Cliunder  Botlirah,  who  have  porchased 
the  rights  and  interests  of  Ram  Mohan 
Tliakoor,  are  seeking  to  execute  a  decree 
obtained  by  Khorshed  Hossein  against 
Nowab  Syud  Zoynul  Abdeen,  one  of  the 
defendants.  Tlie  decree  by  mistake  it 
beaded — ''  Ram  Mohun  Thakoor,  purchaser 
of  the  rights  and  interests  of  Khorshed 
Hossein,  plaintiff,  appellant." 

The  plaintiff  in  that  suit,  who  was  also 
the  appellant  in  that  suit,  was  Khorshed 
Hossein,  and  the  decree  ordered  payment  of 
the  costs  for  which  execution  is  now  sooght, 
*'  to  the  plaintiff,  appellant,"  that  is,  to 
Khorshed  Hossein. 

There  is  nothing  in  the  decree  which 
made  it  the  duty  of  the  defendants  to  make 
any  payment  to  Ram  Mohun.  It  cannot  be 
contended  that  Ram  Mohun  Thakoor  has 
really  any  interest  in  the  decree.  The  per- 
sons now  seeking  to  execute  the  decree 
having  purchased  the  rights  and  interests  of 
Ram  Mohun  Thakoor  have  no  interest  In 
the  decree,  and  cannot  be  treated  as  having 
acquired  any  right  merely  because  a  mis- 
take has  been  made  in  the  heading  of  the 
decree.  The  ordering  part  of  the  decree  is 
quite  correct  ;  the  order  of  the  decree  gives 
nothing  to  Ram  Mohun  Thakoor. 

The  decision  of  the  Judge,  which  mllowed 
Bunko  Beharee  and  Pboolash  Chunder  to 
execute  the  decree  as  if  it  had  been  a  decree 
in  favor  of  Ram  Mohun,  is  wrongs  and 
is  therefore  reversed  with  costs  in  both 
Courts. 
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The  13ih  February  1871. 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
JuHist,  aad  tbe  Hon'ble  G.  Loch,  Judge. 

Bx^ei&tton— Bonlt  fld«  prooeeOiiir. 

Case  No,  408  of  1870. 

Miseellaneous  Appeal  from  an  order  pasted 
by  the  Judge  of  Jeseore,  dated  the  30M 
July  1870,  reversing  an  order  of  the 
Mw>nsif  of  Nardil,  dated  the  \%th  2>e- 
cember  1869. 

TitioramBoae  (Deeree-holder)  Appellant, 

versus 

TtriaeeChnro  Gboae  and  another  (Jndg- 
meni-deblors)  Respondents. 

Bahoo  Mohendro  Lall  MitUt  for  Appellant. 

I    Bahoos   Bungshee   Dhur    Sein   and    Issur 
\      Chunder  Chuckerbutty  for  ttespondents. 

A  d€fja3-liolder  having  applied  for  execution,  the 
kdMneoi-debtor  applied  for  a  re-hearing;  but  the  latter 
tppliotion  having  been  opposed  was  rejected.  Pending 
the  prooeedinga  on  the  application  for  re-heanng,  tbe 
itmikation  «6r  execution  was  atruck  oft;  but  vwry 
ihMtly  after  re-hearing  was  refused,  the  decree-holder 
tppiiad  again  f6r  execution. 

Held  that  the  omisaioD  of  tbe  decree-holder  to 
orrv  on  execution  proceeding  pending  the  appli- 
eation  for  re-hearing,  was  no  evidence  of  want  of  bona 

IJlorman,  C.  /.—The  case  is  very  sim- 
ple.   This  was  a  decree  which  was  affirmed 
OQ  appeal  on  the   9th  of  February    1864. 
Co  the  4th  of  Febraary   1867,   the  decree- 
holders,   Tiiooram  and   Shama  Soondaree, 
applied     for    execution.     The    application 
of  Shama   Soonduree   was  as  the   heir  of 
one  of  the    original  defendants,   Guggun. 
The  Moonsiff  directed  that  proof  should  be 
put  in  that  Shama  Soonduree  was  the  heir 
I     of  Guggun.     On   the   13th   of  February, 
I      nine  days  after  the  application  for  execution, 
the  Judgment-debtors,   who  were   plaintiffs 
u  the  original  suit,  applied  for  a  re-hearing 
of  the  case.     That  application   was  opposed 
on  behalf  of  the  two  decree-holders,  Titooram 
and  Shama  Soonduree  ;  and  the  application 
for  a  re-heartag  was  rejeeted  on  the  4th  of 
May.    Pending  the  proceedings  on  the  ap- 
plication for  a  re-hearing   by  the  plnintiffs, 
tbe  application  for  execution  by  the  decree- 
bolderd  was  atruck  off;  but   very   shortly 
after  the  plaintiff's  application  had  been  dis- 
poied  of,  namelyi  oq  the  28th  of  June  )867, 


Titooram  and  Shama  Soonduree  again  ap- 
plied for  execution  of  their  decree,  and  from 
that  time  to  the  time  of  the  present  appli- 
cation, namely,  in  June  1869,  there  is  no 
ground  for  saying  that  Titooram  was  remisa 
in  endeavouring  to  press  on  the  case  in  the 
execution  department. 

The  Moonsiff  held  that  the  action  taken 
by  the  decree-holders  in  opposing  the  ap- 
plication of  the  plaintiffs  for  a  re-hearinpf 
was  proof  that  they  were  bon&  fide  taking 
proceedings  to  keep  their  judgment  in  force, 
and  that  the  application  of  the  4th  February 
1867  was  a  proceeding  taken  bona  fide  to 
enforce  the  judgment. 

The  Judge  says  that  he  is  of  a  differ- 
ent opinion.  But  in  this  we  cannot  con- 
cur. There  is  nothing  whatever  to  show 
that  the  application  of  the  4th  of  February 
was  not  a  step  taken  in  good  faith  with  a 
view  to  execute  the  decree  ;  and  we  think 
that  the  mere  fact  that  pending  the  applica- 
tion for  a  re-heariug  the  decree-holders  did 
not  think  fit  to  carry  on  these  proceedings, 
is  no  evidence  whatever  that  that  step  was 
no(  Uken  in  good  faith. 

The  judgment  of  the  Judge  is  reversed, 
and  that  of  the  first  court  is  restored  and 
affirmed  with  costs  in  both  Courts, 


The  13th  February  1871. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 

Justice,  and  the  Hou'ble  G.  Loch,  Judge. 

Aiato    Of    deorae— Set-off— Sections 

S#S  aiMl  Z09n  Act  VXXX  of  ia»9. 

Case  No.  411  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Additional  Judge  of  li/uddea, 
dated  the  2^rd  July  1870,  affirming  an 
order  of  the  Subordinate  Judge  of  that 
District,  dated  the  31  st  December  1869. 

Kusseemoonissa  Bibee  (Judgment-debtor) 
Appellant, 

versus 

Mr.    Archibald    Hill    (Deoree-holder)    Re- 
spondent. 

Baboo  Orish  Chunder  Ghose  for  Appellant. 

Baboos  Umbika  Churn  Base,  Bhowanee 
I  Churn  Dutt  and  Bipro  Doss  Mookerjee 
I      for  Jtespondent, 
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Where  the  purchaser  of  a  decree  proceeds  to  execution 
under  Section  208,  Code  of  Civil  Procedure,  the  judg- 
ment-debtor cannot  be  allowed  a  set-off  on  account  of 
joint-decrees  obtained  by  himself  and  others  airainst 
the  vendor  subsequent  to  the  sale  of  the  purchased 
decree. 

'  Even  where  such  decrees  are  obtained  before  the 
sale  I'f  the  fimt  decree,  they  cannot  be  set  off  against 
the  purchaser  under  Section  209,  not  being  '*  cross- 
decrees  against  the  same  parties." 

Norman^  C.  ./. — In  this  case  Kusseem- 
oouissa  Bibee  had  brought  a  suit  against 
Golam  Kadir  which  was  dismissed  with  costs 
iu  1866.  Golam  Kadir  transferred  that 
decree  to  Mr.  Archibald  Hill  on  the  13th 
Bhadur  1275,  or,  in  other  words,  August 
1868. 

Kusseemoonissa  Bibee  with  certain  other 
persons,  her  sisters,  obtained  two  other  de- 
crees Aorainst  Golam  Kadir,  the  exact  dates 
of  which  do  not  appenr  ;  but  as  the  suits  are 
numbered  222  and  223  of  1868,  they  were 
probably,  we  may  say  almost  certainly,  and 
we  may  take  them  to  be  in  the  absence  of 
finy  proof  to  the  contrary,  of  later  date  than 
Mr.  Hill's  purchase. 

Mr.  Hill,  as  purchaser  of  the  decree  of 
Golam  Kadir  against  Kusseemoonissa  Bibee, 
applied  for  execution  of  his  decree  under 
Section  208  on  the  5th  of  March  1869. 
Kusseemoonissa  opposed  and  claimed  to  set- 
off the  decrees  obtained  by  herself  and 
aisters  against  Golam  Kadir — the  sisters,  as 
it  appears,  having  put  in  a  petition  giving 
their  consent  to  the  set-off. 

The  Subordinate  Judge  in  the  first  in- 
stance, and  Mr.  Pepper,  the  Additional  Judge 
of  Nuddea,  affirming  the  decision  of  the 
Subordinate  Judge,  determined  that  Mr.  Hill, 
the  decree-holder,  was  entitled  to  proceed,  and 
that  Kusseemoonissa  could  not  set-off  the  de- 
crees obtained  by  herself  and  her  sisters 
against  the  decree  which  was  being  executed 
by  Mr.  Hill. 

From  that  decision  Kusseemoonissa  has 
appealed  to  this  Court. 

We  are  of  opinion  that  the  decree  of  the 
lower  Courts  is  correct.  In  the  first  place, 
as  we  have  already  pointed  out,  it  is  not 
made  to  appear  that  the  decrees  in  favor  of 
Kusseemoonisa  and  her  sisters  had  been  ob- 
tained by  them  at  the  time  when  Mr.  Hill 
purchased  the  decree  of  Golam  Kadir  in 
August  1868.  On  that  ground  the  case  is  dis- 
tinguishable from  that  decided  by  the  Full 
Bench  on  the  6th  August  1868,  and  reported 
in  X  Weekly  Reporter,  Full  Pepch  Rulings, 
page  32, 


There  is  a  second  objection  which  is  this— 
Supposing  the  decrees  of  Kusseemoonissa 
and  her  sisters  to  have  been  obtained  before 
Mr.  Hill's  purchase,  these  decrees  and  the  de- 
cree of  Golam  Kadir  aorainst  Kusseemoonissa 
were  not  cross-decrees  between  the  same 
parties ;  and  therefore  Section  209  does  not 
in  terms  apply  to  the  set-off  of  snch  decrees. 
In  making  his  purchase  Mr.  Hill  would  not, 
therefore,  take  it  subject  to  any  other  exist- 
ing right  of  Kusseemoonissa  to  set-off  the 
decree  obtained  by  herself  jointly  with  her 
sisters  ;  and  we  think  that  no  subsequent 
consent  of  the  sisters  of  Kusseemoonissa  to 
set-off  their  joint  decree  against  the  decree 
of  Golam  Kadir  against  her  can  in  any  way 
affect  the  rights  of  Mr.  Hill,  who  was  no 
party  to  that  arrangement.  The  209ih  Sec- 
tion distinctly  recognizes  the  rights  not  oulj 
of  original  decree-holders  but  of  holders  of 
decrees  ;  and  if  we  allow  this  set-off  we  shall 
plainly  be  disregarding  the  rights  acquired 
by  Mr.  Hill  under  his  purchase. 

For  these  reasons,  we  think  that  the  de- 
cree of  the  lower  Courts  should  be  affirm- 
ed with  costs. 


The  13th  February  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiaiing  Chief 
Justice^  and  the  Hon'ble  G.  Loch,  Judge. 

Decree  for  matntenanoe— Szeoatton- 
Zostalineiits— Sections  201  and  2X2, 
Act  VZZZ.  1899— Section  15  Aet 
ZZZZZ.  1861. 

Case  No.  413  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Additional  Judge  of  Nuddea^  dated 
the  5th  August  1870,  affirning  an  order 
of  the  Subordinate  Judge  of  that  District, 
dated  the  1 5th  February  1870. 

Peareenath  Brohrao  and  aoother  (Judgment- 
debtors;  Appellants, 

versus 

Juggessuree  alias  Rakhalee  Dossee  (Plaiat- 
iff)  Respondent, 
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Baboo  Doorga  Doss  Dutt  for  Appellants. 

Babwa  Mohendro   Lall   Seal  and    Sham 
Lall  MiUer  for  Respondent. 

A  decree  for  maintenance  to  be  paid  at  a  certain  rate 
per  moDtb  stands  on  the  same  footing  as  a  decree  order- 
ing payment  by  instalments,  where  the  decree-holder 
mty  apply  for  execntion  from  time  to  time  as  the  instal- 
sMots  M  doe  and  the  Coort  may  issne  execution  under 
S«ctioQ8  201  and  212  Act  VIII  of  1859,  and  Section  15 
ActXIlIIof  1861. 

Norman,  C  J. — The  point  of  law  raised 
io  ibis  special  appeal  is  whether  a  decree 
ibr  maintenance  at  a  certain  rate,  namely, 
rupees  8  per  month,  adjudged  to  be  paid  by 
the  defendant  to  the  plaintiff,  can  be  enforced 
bf  execatioD  of  the  original  decree  to  be 
from  time  to  time  issued,  if  default  is  made 
bj  the  defendant  in  making  payments  as  sti- 
poUted  ;  or,  whether  the  plaintiff  is  com- 
pelled to  bring  actions  from  time  to  time  to 
eoforcd  the  order  of  the  Court  made  by  the 
decree. 

We  think  that  a  decree  for  maintenance 
to  be  paid  at  a  certain  rate  per  month  stands 
exactly  on  the  same  footing  as  a  decree 
ordering  payment  of  a  sum  of  money  by  in- 
stalments. In  the  case  of  a  decree  ordering 
payment  of  a  sum  of  money  by  iustulmeuts 
from  time  to  time,  as  the  instalments  fall  due 
the  decree-holder  may  apply  for  execution  of 
decree,  showing  the  amount  due  and  whether 
Aoj  payment  on  account  of  such  instalments 
hubeen  made,  and  on  such  application  the 
Coort,  by  virtue  of  the  provisions  of  Sections 
201  and  212  Act  VIII  of  1859,  and  Section 
15  Act  XXIII  of  1861,  may  make  an  order 
that  execution  should  issue. 

This  disposes  of  the  only  real  point  in  the 
ctae,  because  the  objection  that  the  decree, 
which  follows  the  terms  of  a  solehnamnh,  is 
not  in  accordance  with  the  prayer  of  the 
original  plaint  is  one  which  is  not  only 
worthless  in  itself  but  cannot  be  taken  in 
execution  of  decree.  It  is  quite  plain  that 
the  decree  is  in  conformity  with  the  terms  of 
ilie  soIehuHinah.  l^Ue  solelinaroah  contains  a 
provision  that  the  plaintiff  should  get  rupees 
^  f^r  month  from  the  defendant,  and  that 
the  defendant  should  from  time  to  time  pay 
tfiat  sum  to  the  plaintiff ;  and  the  decree 
orders  that  the  terms  of  the  solehnamah  in 
ibis  respect  shall  be  carried  into  effect. 

The  appeal  is  dismissed  with  costs. 


The  I3th  February  1871. 

Present: 

The  Hon'ble  H.  V.  Bay  ley  and  Dwarkanath 
Mitter,  Judges. 

Ziadies  of  position— Personal  appear- 
ance at  Courts 

Case  No.  452  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dinagepore,  dated  the 
17 th  September  1870. 

Zohurutoollah  Chowdhry  and  others  (Peti- 
tioners) Appellants, 

versus 

Asalooddeen  Chowdhry  (Opposite  Party) 
Respondent, 

Baboo  Annund  Chunder  Ghossal  for 
Appellants. 

Baboo   Mohinee   Mohan    Roy   for 
Respondent. 

Where  a  Mahomedan  la'iy  of  position  residing  within 
the  town  in  which  a  Court  held  its  sitting  was  willing 
to  admit  the  Court  to  an  interview  at  her  own  residence, 
the  Judge  was  held  to  have  done  wrong  in  insisting 
upon  her  personal  appearance  in  Court. 

Mitter,  J. — This  was  an  application  for 
the  cancellation  of  a  certificate  granted  to 
one  Asalooddeen  under  the  provisions  of 
Act  XL  of  1858.  The  cancellation  was 
asked  for  on  the  ground  that  the  minor  Ku- 
reenioouissa,  who  is  one  of  the  petitioners, 
had  reached  her  majority. 

We  are  of  opinion  that  the  evidence  given 
by  the  petitioners  in  this  case  is  quite  suffi- 
cient to  show  that  the  age  of  Kureemoonissu 
is  about  20  or  21.  No  reliable  evidence  hae 
been  given  by  Asalooddeen  to  rebui  thb 
evidence,  aud  we  see  no  rt;a49a  whaterer 
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10  r«\it?ct  the  tesiimony  on  oalh  of  the  mother 
of  Kureernooniosu  118  well  as  of  htr  brother, 
both  of  whom  have  been  examined  in  this 
case.  The  Judge  appears  to  have  rejected 
the  application  simply  on  the  ground  that 
Kureemoonissa  had  refused  to  appear  in  open 
Court  to  be  inspected,  relying  on  her  position 
as  a  lady  of  rank.  We  think  that  the  Judge 
is  quite  wrong  in  insisting  upon  the  person- 
al appearance  of  Kureemoonissa  in  Court, 
It  being  admitted  that  she  was  a  lady  of 
position,  and  that  she  bad  offered  to  be  in- 
spected in  her  residence  in  the  town.  We 
think  that  under  such  circumstances,  the 
Judge  ought  to  have  proceeded  in  the  man- 
ner indicated  in  the  application  of  Kuree- 
moonissa. But  be  that  as  it  may,  we  think 
the  evidence  produced  on  her  side  is  quite 
sufficient  to  sliow  that  she  is  no  longer  a 
minor. 

We  therefore  direct  that  the  certificate 
summarily  allowed  to  Asalooddeen  should  be 
cancelled  and  a  fresh  certificate  given  to 
Kureemoonissa  as  guardian  and  manager  of 
the  property  of  her  infant  daughter,  Mai- 
chetoonissa.  The  respondent  Asalooddeen 
must  pay  the  costs  incurred  by  the  appellant 
in  the  Court  below  and  also  in  this  Court, 
the  costs  of  each  Court  being  assessed  at  2 
gold  mohurs. 

Bayley^  J, — I  think  the  Judge  has  shown 
a  wiiut  of  discretion  in  refusing  to  see  the 
Ifidy  tit  her  house.  The  Judge  himself  states 
that  the  lady  was  "  willing  to  admit  the 
Court  to  an  interview  if  it  is  conducted  at 
her  own  residence,"  which  was  actually 
within  the  town.  He  could  then,  with  full 
regard  for  the  ends  of  justice,  have  allowed 
that  indulgence  to  the  lady  without  any  in- 
convenience to  the  Court  or  to  other  parties 
in  the  suit.  The  Judge  further  snys  '*  if 
the  lady  has  no  objection  to  unveil  in  one 
plhoe,  I  do  not  see  why  any  such  should  not 
extend  to  the  precincts  of  the  Court.*'  Now, 
there  is  great  difference  between  a  lady  of 
position  appearing  before  a  Commissioner 
in  her  own  house,  and  her  appearing  before 
an  European  Ofijcer  presiding  in  a  crowded 
Court  of  justice.  There  being  nothing 
shewn  to  make  it  necessary  to  enforce  her 
appearance  in  Court  instead  of  being  in- 
spected by  a  Commissioner  at  her  lodging  in 
the  town,  the  case  does  not  come  within 
the  precedents  to  which  the  Lower  Appellate 
Court  refers. 

I  ooncur  in  the  order  pMs^  by  Mr«  Joi« 
(ice  Mitter. 


The  13th  Februsry  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges^ 

of  Civil  7ra9«4uro. 

Case  No.  777  of  IWO. 

Special  Appeal  from  a  decision  passed  bff 
the  Judge  of  East  Burd%pan^  dated  (he 
20th  Mag  1870,  reversing  a  decision  pf 
the  Moonsiff  of  Aosgaon,  dated  the  2dM 
November  1869. 

Shurbessur  Ghose  (PiaiDtiff)  Appellant^ 

versus 

Sadhoo  Churn  Ghose  and  another  (Defeod- 
ants)  Respondents. 

Baboa  Mohendro  Lull  Slitter  for  Appellimt. 

Baboos  Chunder  Madhub    Ghpse  and  Ml 
Madhub  Sein  for  BespondoDta. 

Section  859,  Code  of  Civil  Procedure,  maj^  it  ineom- 
bent  upon  an  Appellate  Court  to  set  down  distinctly  the 
point  or  p<iint8  on  which  it  has  to  decide  the  appeal  and 
to  record  its  reasons  for  the  decision  it  airivea  at  on  eadi 
and  all  of  the«e  points. 

Glover^  J. — The  plaintiff  in  this  case  sues 
to  recover  possession  of  his  share  in  an  an- 
cestral tank  from  the  defendants  Nos.  1,  2 
and  3.  The  defendants  Nos.  2  and  3  are  the 
uncles  of  the  plaintifiF,  and  the  defeodaot  No. 
1  claims  to  be  in  possession  of  the  pro^iertj 
in  suit  by  purchase  (from  the  plaintiff  and 
from  the  other  two  defendants  jointly)  on  the 
26ih  Bysack  1268.  To  this  it  is  alleged  on 
the  part  of  the  plaintiff  that  at  the  time  the 
deed  of  sale  was  executed  he  was  a  minor, 
and  that  the  defendants  Nos.  2  and  3,  his  un- 
cles, had  no  authority  to  dispose  of  tke  pro- 
perty in  his  name,  and  that  as  a  matter  of 
fact  he  never  gave  them  such  authority. 

The  Court  of  first  instance  held  on  the 
evidence  that  the  plaintiff  was  a  miDor  oa 
the  date  on  which  the  deed  of  sale  is  Mid  lo 
have  been  ezeouted  and  was  not  in  a  poaitioa 
to  give  authority  to  the  defeadaDtc  Moe,  2 
and  3  to  sell^  and  thai  Ulp  plAWtlff  did  M^ 
give  luch  ftQtborU^t 
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The  Judge,  od  appeal,  after  remtrking 
tint  the  MooQsiff  had  failed  to  comprehend 
tbo  luit,  decided  thai  the  kobalah  propound- 
ed by  the  defendaat  was  a  genuine  and  bon& 
ji^e  instrameDt ;  that  it  was  supported  by 
•n  ekrar  executed  by  the  same  parties,  name- 
ly, by  the  plaintiff  and  his  two  uncles  in  the 
jm  1273 ;  and  that  from  the  date  of  the 
kobalah  the  defendant  had  been  in  quieS; 
posaesiioD  of  the  property  purchased.  The 
Jutige,  likewise,  found  that  the  plaintiff  had 
ftiitirely  failed  to  establish  the  case  he  had 
letap. 

In  special  appeal  it  is  contended  that  it  is 
the  Judge  who  has  misunderstood  the  points 
It  isiae  in  this  case  ;  that  the   question  was 
oot  ooly  whether   the  deed   of  sale  under 
which  the  defendant  claimed   was  a  genuine 
ooe,  bat  whether   the   plaintiff  was  at  the 
tiiae  this  deed  was  executed  a  minor,  and  so 
incapable  of  giving  any  authority  to  his  un- 
cles to  di8(>08e  of  his   share  of  the  ancestral 
liods.    No  doubt  the  decision  of  the  Judge 
M  not  as  clear  as  it  might  have  been  on  this 
panicolar  issue,    and   he   has   not  borne  in 
mind  the  provisions  of  Section  359  of  the  Code 
oi  Civil  Procedure,  which  m«de  it  incumbent 
opou  him  to  set  down  distinctly  the  point  or 
points  on  which  he  had  to  decide  the  appeal, 
•nd  to  record  bis  reasons  for  the  decision  ar- 
rifed  at  by  him  on  each  and  all  of  these  points. 
Had  he  distinctly  found  that  the  plaintiff  was 
smnjor  on  the  date  of  the  sale  to  the  defen- 
diQt,  that,  coupled  with  his  finding  of  fact  that 
the  deed  of  sale  was  a  genuine    instrument 
sod  that  under  that  bill  of  sale  the  defend- 
aat bad  been   in    )>eaceable  possession   ever 
fiiace,  would    at  once  linve  disposed  of  the 
ca%  without  any   possibility   of  doubt.    But 
ilibough  the  decision  is   not  as  clear  as  it 
might  be,  there  are  words  to  be  found  in  the 
litter  part  of  the  Judge's  decision  which  do 
fiobstantially  dispose  of  this  plea  of  minority. 
The  Judge  says  "  the  plaintiff  has  entirely 
fiiltid  to  establish  the  ca^e  he   has   set    up/' 
Noir  the  case  set  up  by  the  plaintiff  was  un- 
doobtedly    that   this  deed  of  sale  could  not 
biod  himy  as  it  was  executed  when   he  was 
itiU  a  miuor    and   by    parties    who  had  no 
authority  from    him   to   execute    this  docu- 
meot,  which  purports  to  pass  away  the   pro- 
perly  to   the  defendant.     This  being  so,  we 
Can  see  no  object  to  be  gained  by   remanding 
the  case   to    the   Judge  for  a  clearer  finding 
00    that    which   he   seems   st^bstantially    to 
have  found. 

Wty  therefore,   dismiss  the  special  appeal 
wiUooata. 


The  5th  January  1871. 

Present: 

The  Hon'ble  L.   S.  Jackson  and  F.  A- 
Glover,  Judges, 

Bxeoutlen— Sale— Bona  fides— OoUu- 
ston— OnuB  proband!— Section  399f 
Code  of  Civil  Prooednre. 

Case  No.  1410  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoof,  dated 
the  23rd  April  1870,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  14M  August  1869. 

Tatur  Khawas  (Defendant)  Appellant, 

versus 

Loke  Nath   and  others   (Plaintiffs)   Re- 
spondents. 

Baboo  Bhowanee  Churn  Dutt  for  Appellant. 

Mr.  C,  Gregory  for  Respondents. 

The  fact  of  a  purchaser  at  a  sale  in  execution  hfiving 
bought  in  iBTOod  faith  does  not  make  it  immaterial  to 
inquire  into  his  vendor's  title. 

In  a  suit  to  set  aside  such  a  sale  as  colorable,  false  and 
collusive,  the  proof  lies  with  the  plaintiff. 

The  terms  of  Section  359,  Code  of  Civil  Procedure, 
though  not  usuallv  enforced  with  extreme  rigour  by  the 
Hii^h  Court,  shcmld  be  complied  with  by  Appellate 
Courts  where  the  facts  of  a  Cise  are  c<miplicuted. 

Jackson,  J. — It  appeurR  to  me  that  the 
judgment  of  the  Lower  Appellate  3onrt  in 
this" case  must  be  reversed,  and  that  there 
must  be  a  new  trial. 

The  plaintiff  brouiiht  his  suit  to  set  aside 
a  judgment  obtained  by  one  of  the  defend- 
ants, impugning  it  and  the  mortgage  trans- 
action on  which  it  was  based  on  the  ground 
of  fraud.  The  plaintiff  also  desired  to  hnve 
his  right  to  10  beegahs  of  land  declared  and 
his  possession  therein  confirmed,  notwith- 
standing the  decree  and  sale  which  had 
taken  place  under  the  circumstances  first 
stated. 

The  Subordinate  Judge  who  tried  the 
suit  considered  the  plaintiff  to  have  made 
out  his  case  and  gave  him  judgment.  The 
case  coming  before  the  Additioutil  Judge  of 
Tirhoot  on  appeal,  the  Judge  sets  out  at 
some  length  what  he  understands  to  be  the 
facts  of  the  case,  interspersed  here  and  there 
with  a  few  words  of  comment.  Having 
given  what  he  calls  u  brief  outline  of  tho 
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case,  he  gives  the  following  judgment : — "I 
**  nm  of  opinion,  after  hearing  the  arguments 
"  on  both  sides,  that  the  Subordinate  Judge 
'^  has  arrived  at  a  just  decision  on  the  sub- 
**  ject,  with  which  I  see  no  reason  whatever 
**  to  interfere.  It  is  very  clear  that  the 
"  plaintiff  (respondent)  purchased  the  pro- 
"  perty  iu  good  faith,  in  possession  of  which 
**  therefore  he  should  be  retained.  I  place 
'*  no  reliance  on  the  transaction  between  the 
**  appellant  and  the  defendant  No.  2,  which 
*'  I  look  upon  as  wholly  illegal  and  inadmis- 
"  sible.  It  is  proved  that  the  property  had 
•*  iilready  been  purchased  by  the  plaintiff 
*•  (respondent),  therefore  a  second  purchase 
**  by  the  appellant  was  impossible.  The 
•*  orders  of  the  lower  Court  are  confirmed, 
"  and  the  appeal  dismissed  with  costs." 

Now,  the  Judge  in  this  way  appears  to 
adopt  wholesale  the  decision  of  the  Court 
below,  together  with  the  reasons  on  which 
thut  deciiiiou  was  based.  That  is  not  the 
duty  of  the  Appellate  Court.  Section  359 
Act  VIII  of  1859  states  that  the  judgment 
of  the  Appellate  Court  shall  contain  the 
point  or  points  for  determination,  the  de- 
cision thereupon,  ond  the  reasons  for  decision. 
Kow  in  some  cases,  where  the  facts  are  ex- 
tremely simple  and  the  point  for  determi- 
nation is  unmistakeable,  we  are  not  in  the 
habit  of  requiring  an  extremely  rigorous 
compliance  with  the  terms  of  that  Section  ; 
but  where  the  facts  of  the  case  are  at  all 
complicated,  the  necessity  for  compliance 
'with  them  is  very  obvious,  as  it  is  in  the 
present  rase  ;  for  it  seems  to  me  that  the 
Judge's  language  indicates  an  impeifect  con- 
ception of  what  the  case  was  which  he  had 
to  decide.  He  says — "  It  is  very  clear  that 
"  the  plaintiff  (respondent)  purchased  the 
'*  property  in  good  faith,  in  possession  of 
'^  which  therefore  he  should  be  retained." 
If  that  was  so,  the  title  which  the  vendor 
could  make  would  be  immaterial,  so  long  as 
the  purchaser  bought  in  good  faith.  He  again 
says — **"  I  place  no  reliance  on  the  trans- 
'*  action  between  the  appellant  and  the  de- 
*'  fendantNo.  2,  which  I  look  upon  as  wholly 
*'  illegal  and  inadmissible."  Now  it  was  not 
alleged  that  there  wus  any  thing  illegal 
or  inadmissible,  but  that  the  trnnsaction  was 
colorable,  fraudulent  and  collusive.  That 
was  the  issue  which  the  Court  had  to  try, 
and  it  was  an  issue  the  proof  of  which  lay 
upon  the  plaintiff,  more  espeeinlly  as  the  de- 
fendant rested  uf»on  a  judgment  which  he 
hnd  obtaiued  upou  that  transaction  from  a 
Court  of  competent  jurisdiction.  He  again 
sa}  8 — "  It   is  proved  that  the  properly  had 


"  been  already  purchased  by  the  plaintiff 
"  (respondent),  therefore  a  second  purchase 
*'  by  the  appellant  was  impossible."  But  it 
was  nor  a  question  of  purchases,  but  the  de- 
fendant set  up  a  previous  lien  and  a  decree 
obtained  upon  that  lien. 

The  case  will  be  re-placed  upon  the  file  of 
the  Lower  Appellate  Court.  That  Court 
will  carry  out  strictly  the  terms  of  Section 
359,  stating  the  points  for  decision  in  the 
case,  and  giving  his  decision  upon  those 
points  consecutively. 

Glover,  J. — I  concur. 


The  5th  January  1871. 
Present : 

The  Hon'ble   L.    S.  Jackson    and    F.  A. 
Glover,  Judges, 

Ferrlos—Section  2  Act  Z  of  1866. 

Case  No.  1423  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Shahabad,  dated  the  22nd 
April  1870,  affirming  a  decision  of  I  he 
first  Subordinate  Judge  of  that  District, 
dated  the  lith  December  1869. 

Dewan    Ram   Jewun     Singh    and   another 
(Plaintiffs)  Appellants, 

versus 

The  Collector  and  Magistrate  of  Sbahabad 
(Defendant)  Respondent. 

Baboo  Taruck  Nath  Paleet  for  Appellants. 

Baboo  Juggadanund   Mookerjee  for  Re- 
spondent. 

A  suit  to  re -open  a  ferry  which  had  bocn  indoded 
in  a  settlement  of  an  esUte  obuined  bv  plain  tiff  from 
Government,  but  which  had  been  closed  by  orders  of  lb« 
Assistant  Magistrate,  was  held  not  to  be  maintainable, 
the  Kh4t  where  plaintiff  wished  to  re-«pen  it  being  within 
2  miles  of  the  place  at  which  a  public  ferr>'  was  esta- 
blished. 

Jackson,  J, — This  suit  is  described  by  the 
Subordinate  Judge  as  being  a  suit  *•  for  re- 
'*  opening  the  plaintiff^s  ferry  ghat,  as  of 
'*  old,  at  the  Soane  river  at  mouznh  Muhu- 
''  dema,   Perguuuah  Dammur  in  Shahabad, 
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"  by  reversal  of  the  orders  of  the  Assistant 
•'  Magistrate  and  CoramissioDer  closing  the 
"saidgh&t,**  and  also  for  damages. 

The  Subordinate  Judge  and  the  Zillah 
Judge  iu  appeal  have  both  held  that  this 
saic  is  not  maintainable.  The  decision  of 
the  Zillah  Judge  is  mainly  based  upon  Sec- 
tion 2  Act  I  of  1866  of  the  Bengal  Code, 
wliich  declares  **  every  ferry  which  hus 
"  been  or  may  be  declared  to  be  a  public 
"  ferry  under  the  provisions  of  the  said  Re- 
"gulation  VI  of  1819  shall  belong  exclu- 
"sirely  to  Government,  and  no  person  shall,  j 
"  except  with  the  sanction  of  the  Magis-  | 
'*  trite  of  the  district,  keep  n  ferry  boat  for  \ 
"  the  purpose  of  plying  for  hire  within  a 
"  distance  of  two  miles  above  and  below  the 
"  place  where  such  public  ferry  is  estub- 
"  lished." 

It  appears  that  the  ferry  which  the 
plaintiff  desires  to  re-opon  was  formerly  a 
ferry  belonging  to  the  Government,  and  was 
included  in  a  settlement  which  the  plaintiff 
hid  obtained  of  a  certain  estate  from  the 
Government,  but  that  another  public  ferry 
his  since  beea  opened  under  the  direction  of 
the  Magistrate,  which  ferry,  I  understand 
it  to  be  admitted,  is  within  two  miles  of 
the  place  where  the  plaintiff  now  seeks  to 
re-open  his  own  ferry.  i 

Without  considering  whether  the  terms  of  I 
Section  2   Act   I  of  1866   relate  expressly  : 
to  the  plainiiff^s  case,  it   seems  quite  clenr 
thiit  the   plaintiff  desired    the  Court   to  do 
that  which  the  Legislature  declared  it  should 
not  be  allowed    to  do,  that  is  to  say,  allow  i 
him  to  keep  a   ferry   boat  for  the  purpose  of 
pljing  for  hire  within  a   "  distance   of  two 
"  miles   above   and   below    the   place  where 
"such   public   ferry    is  established."     That 
being  so,  T  think  the   suit   must    necessarily 
fail. 

Section  4  of  the  Act  appears  to  provide  for 
his  applying  for  a  compensation  in  respect  of 
lofs  sustained  by  him  in  consequence  of  the 
action  taken  by  the  Magistrate  under  this 
Act.  It  appears  that  the  plaintiff  might,  if 
he  had  chosen,  have  obtained  such  com- 
pensation. The  Magistrate  recommended  it, 
and  the  Connmissioner  only  refused  to  give 
it  on  the  ground  that  no  application  had 
been  made  to  him  for  it. 

The  special  appeal  must  be  dismissed  with 
costs. 


The  9th  January  1871. 

Pressnt  : 

The  Hou'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges, 

Ziandlord  and  leBsee— Koldln^  over— 
WasUat— Szecation. 


Glower,  •/•— 1  concur. 


Case  No.  108  of  1870. 

Regular  Appeal  from  a  decision  passed 
by  the  Subordinate  Judge  of  Tirhoot, 
dated  the  \2th  March  1870. 

I     Mr.  M.  H.  Gale  (Defendant)  Appellant, 

versus 

Maharanee  Sreemutty  and  another  (Plaint- 
iffs) Respondents. 

Mr,  A,  F.  Lingham  for  Appellant. 

Mr.  C.  Gregory  and  Baboo  Mohesh    Chun- 
der  Chowdhry  for  Respondents. 

Where  a  lessee  whose  lease  has  expired,  and  who  is 
unwilling  to  give  the  increased  rent  demanded  by  the 
landlord,  retains  possession  in  the  hope  of  obtaining  a 
new  lease  without  such  increase,  parties  entering  upon 
the  land  as  cultivators  with  the  consent  of  the  land- 
lord are  not  called  upon  to  show  the  ex-lessee 
their  authority. 

Where  wasilat  is  decreed,  the  modo  of  ascertaining 
it  is  rightly  reserved  for  the  proceedings  in  execution. 

Jackson,   J.— We  do  not  think  it  neces- 
sary  to   call    upon    the  respondent   in   this 
case.     It  appears  to  us  that  the  decision   of 
the    Court    below    is    manifestly  just  and 
1  proper. 

I  For  the  purpose  of  the  decree  which  has 
been  given,  it  does  not  appear  to  be  neces- 
sary to  put  the  case  at  all  higher  than  it  is 
put  in  the  evidence  of  Mr.  Lamb,  the  man- 
ager for  the  defendant  himself.  That  wit- 
ness has  distinctly  admitted  that  the  de- 
fendant, whose  lease  of  the  land  in  dispute 
expired  in  the  end  of  the  year  1275  Fuslee, 
was  negotiating  for  a  renewal  of  the  lease  ; 
that  the  landlord  demanded  an  increased 
rent  which  the  defendant  Wft»  unwilling  to 
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give  ;  and  that  during  those  negotiations  and 
in  the  hopes  of  ohiaiuing  a  new  lease  with- 
out increase  of  rent,  he  at  his  own  risk  and 
peril  retained  possession  of  the  land  and 
refused  to  allow  the  parties,  who,  it  is  quite 
clear  had  obtained  the  consent  of  the  land 
lord  to  cultivate,  to  euter  upon  the  land. 

It  is  said  that  those  persons  who  went 
for  the  purpose  of  cultivation  did  not  ex 
Libit  their  authority  to  the  defendant.  It 
seems  to  me  that  they  were  not  called  upon 
to  exhibit  any  such  authority  ;  and  the 
innn>i<rer  does  not  appear  to  be  at  all  certain 
that  if  they  had  exhibited  their  authority, 
)ie  would  have  allowed  them  to  cultivate. 
He  says — ^*  I  do  not  think  I  should  have 
objected  to  the  ryots  cultivating,  if  they  had 
bIiowu  me  the  authority,  nor  complained 
figainst  them."  This  is  certainly  a  farther 
gravamen  in  the  matter,  for  it  appears  that 
not  only  did  the  defendant,  by  his  manager, 
refuse  to  allow  the  persons  sent  by  the  land- 
lord to  cultivate,  but  he  actually  took  cri- 
minal proceedings  against  them,  and,  by 
what  seems  to  me  a  lamentable  perversion 
of  justice,  actually  procured  them  to  be 
punished  by  the  Magistrate  for  cultivating 
land  wlucli  the  landlord  had  authorized  them 
to  cultivate. 

Then  it  is  said  that  these  criminal  pro- 
ceedings did  not  extend  beyond  the  month 
of  November,  and  at  any  rate  the  landlord 
was  at  liberty  to  enter  upon  the  land  then, 
and  therefore  could  not  be  entitled  to 
damages  beyond  that  period. 

It  seems  that  the  landlord  had  brought  a 
suit  in  the  Collector's  Court  to  recover  pos- 
session of  the  mouzah,  and  in  that  suit, 
which  was  decided  ou  the  31st  of  March 
1869,  the  defendant  alleged  that  he  was 
entitled  to  hold  these  lands  by  a  cultivating 
right,  and  he,  consequently,  did  not  in  any 
Bense  gife  up  the  lauds  nor  disclaim  a  right 
to  ihein«  Under  these  circumstances,  it 
Bfems  to  me  that  the  plaint ifi  certainly  could 
not  understand  that  she  hnd  recovered  pos- 
Bession  of  her  lands,  and  she  was  quite  justi- 
fied in  acting  as  if  she  were  kept  out  of 
possession  and  in  bringing  this  suit  on 
the  Ist  October  following. 

It  has  been  made  ground  of  objection  (o 
the  decision  of  the  Subordinate  Judge  that 
lie  has  not  expressly  laid  down  the  principle 
DH  which  damages  were  to  be  assessed,  nor 
the  period  in  reipeot  of  wbich  the  defendant 
^a»  liable. 


I  admit  that  the  decision  of  the  Coart 
below  might  have  been  more  explicit  upon 
the  latter  point  at  any  rate  ;  but  it  seeme  to 
me  that  in  the  decision  of  the  second  issne 
what  the  Court  has  done  is  really  this^It 
finds  that  the  plaintiff  is  entitled  to  rents  as 
damages  for  the  time  she  has  been  kept  ont 
of  possession  of  these  lands.  Tliat,  I  think 
having  reference  to  the  pleadings,  must 
mean  the  period  between  the  expiry  of  the 
lease  and  the  time  alleged  in  the  plaint, 
namely,  wasilat  for  the  year  1276  Fuslee. 
The  Court  below  probably  did  not  mean  to 
give  more  than  that,  and  obviously  the 
plaintiff  would  not  be  entitled  to  more  than 
he  actually  claims  in  this  suit.  I  think, 
therefore,  it  may  be,  understood  that  what 
the  plaintiff  is  entitled  to  recover  is  waaiial 
for  the  year  1276  Fuslee. 

Then,  as  to  the  mode  of  assessment  or 
ascertaining  wasilat,  the  Court  below  has 
reserved  that  for  the  proceedings  in  execu- 
tion. This  is  the  course  taken  every  day 
and  which  the  law  allows  to  be  taken,  and 
I  think  no  objection  can  be  taken  ou  this 
point. 

I  think  the  decision  of  the  Goort  below 
must  be  affirmed  and  the  appeal  dnoaiaaed 
with  costs. 

Ainslie,  J, — I  concur. 


The  12th  January  187  h 

Fretenl : 

The  Hon'ble  L.  S.  Jackson  and  W.  AinaVit, 
Judges, 

Oertifioate  of  administration— Hindoo 
family  ~  Separation. 

No.  403  of  1870. 

Miscellaneous  Appeal  from  dn  order  passed 
hy  the  Judge  of  Shahabad,  dated  Ike 
2SrdJulg  1870. 

Mussumat    Munbasee    Kooer  and   anotbor 
(Objectors)  ApptlUmts^ 

versus 

Nowruogee  Lall   and  anotlier  (Fetitionera) 
BssponitnU^ 
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Baboo  T^rucknalh  Duti  for  AppeUants. 

Baboo   Ckunder   Madhub    Ghote  for   Be- 
ffpondotttv* 

Gwtain  ttmi^ben  (N  «nd  A)  of  a  j<Ait  Hindoo  fMftUy 
haTingcommeoced  a  suit  to  set  aside  an  adoption  by  one 
cf  tbe  fiiinily  (C)i  a  comfHromise  was  effected  by  which 
tbe  several  parties  took  separate  shares  of  the  family 
property.  G  having  died,  N  aid  A  applied  for  a  certi- 
icate  to  coUeet  tbe  debts  due  to  hi|  estate,  bat  were 
•ppo«ed  in  a  joint  petition  made  by  the  widow  and 
adopted  son. 

Hkld  that  the  applicants  could  not  be  entitled  to 
tke  oMti&eala,  wfateh  might  however  be  given  to  the 
KB  with  tbe  coDseot  of  tbe  widow. 

Jackson,  J.— It  appears  to  me  that  the 
order  of  the  Judge  below  is  errooeous. 

The  reBpondeiilB  before  ns  applied  for  a 
certificate  to  collect  the  debts  due  to  the 
estate  of  the  deceased  Chandan  Lai  I,  alleg- 
ioj;  themselves  to  be  his  relatioBS  on  the 
father's  side,  and  as  such  his  heirs  ;  and 
thereopon  the  widow  of  Chuoduo  Lai  I  and 
one  Bissessar  Doyal,  alleged  to  be  the  adopt- 
ed son  of  Chandun  Lall,  made  a  joint  peii- 
tioQ  opposiDg  the  application. 

The  Judge  having  the  parties  before  him 
fbood  iliat  the  alleged  adopted  son  was  a 
person  who,  as  being  the  sister's  son  of  the 
deceased,  could  not  lawfully  be  adopted  by 
him,  and  therefore  considered  that,  as  he 
oonld  not  be  the  heir  and  could  not  hare  the 
eertificate,  the  other  parties  mast  be  entitled 
to  it. 

Noir  ft  appears  that,  in  the  life-time  of 
Chuodnn  Lall,  a  suit  had  been  commenced 
by  the  petitioners,  Nowrungee  Lall  and 
Amanee  Lall,  to  set  aside  the  alleged  adop- 
tion and  for  certain  other  purposes  ;  and  that 
suit  terminated  in  a  compromise  by  which 
ifie  several  parties  to  it  took  separate  specific 
shsres  of  the  family  properly,  and  the  suit 
ciinie  to  an  end ;  and  from  this  it  results 
that  the  family,  so  far  as  the  petitioners  and 
Chundnn  Lall  are  concerned,  becante  se- 
parate. That  being  so,  and  Chandan  Lall 
linTinj^  died  leaving  a  widow,  the  petitioners 
minifestly  could  not  be  entitled  to  the 
certificAte.  The  question  would  remain, 
tlicT^fore,  one  between  tlie  widow  and  the 
Sieged  adopted  son  i  and  if  those  two  par- 
tis vrre  arrayed  on  optiosite  aides  be(bre  tbe 
iiM  ^udf a  and  Wort  Qt|  it  inif bt  hftT« 


been  necessary  to  decide  whether  the  peti- 
tioners were  entitled  to  the  certificate  :  bat 
as  that  is  not  the  case,  and  as  the  Wido# 
supports  the  claim  of  the  adopted  son,  no 
iaeonvenieaoe  can  arise  in  giving  a  eertlfi6att 
to  the  son,  the  widow  consenting. 

The  qnestioB  whether  the  Judge  was 
riglit  in  holding,  in  the  circunstanoea  of 
this  family,  that  the  sister's  son  could  not  he 
adopted,  is  a  question  which  admits  of  doabt. 
That  question  may  arise  hereafter,  and,  if  so 
will  be  decided  at  the  proper  time. 

The  order  of  the  lower  Court  must  be 
reversed  and  a  certificate  given  to  Bisseasur 
Doyal  with  costs.  . 

AmHit,  J,*^l  ooncur. 


Tlie  12ih  January  1871. 

The  Hon'ble  L.  S.  Jackson  and  W.  AinsHe, 
Judges. 

Adminsloii  —  fiTlddnoe— 6r<Mift«a9pasl 
— OourVft  datj. 

Case  No.  1458  of  1870  under  Act  X  of 
1859. 

Special  Appeal  from  a  decision  pasted  by 
the  Judge  of  Beerbhoom,  dated  the  ZOih 
March  1870,  reversing  m  decision  of  the 
Collector  of  Jnngipore,  dated  the  90ih 
November  1868. 

Oomabuttee  (one  of  the  Plaintiffd) 
Appellant, 

versus 

Parushnath  Pundey  and  others  (Defendants) 
Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo   Mohesh    Chunder    Chowdhry   for 
befiipondekits. 

A  stateffleat  made  in  a  case  by  a  pleader  on  behalf  of 
hit  cUeat  after  fall  eonsideratiea  and  eooaoltatioii,  bad- 
minible  u  evidttiee  against  that  dieat  is  anvther  CSM 
tawbioltMiiafsrt|r« 
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A  plaintiff  who  obtains  a  decree  which  is  appealed 
against,  is  not  bound  to  bring  a  cross-appeal  because  the 
Court  of  first  instance  did  not  accept  a  portion  of  the 
evidence  ;  but  it  is  for  the  Appellate  Court  to  examine 
such  portion  and  consider  whether  it  proves  plaintiff's 
case. 

Jackson^  J. — Thb  special  tppell AD t  shows 
tliat  two  of  the  documents  which  he  relied 
upon  as  evidence  in  support  of  his  case  have 
been  improperly  rejected  by  the  Judge. 
One  of  these  is  the  statement  made  on  the 
part  of  Parushnath  Pandey  by  his  pleader 
in  a  suit  by  Gudadhur  Mundul  against  him. 
In  that  case  the  pleader  stated  to  the  Court, 
that  the  parties  had  come  to  an  arrangement 
under  which  the  defendant,  admitting  the 
justice  of  the  plaintiff's  claim,  proposed  to 
allow  the  claim  to  be  satisfied  out  of  profits 
of  this  very  mouzah  which  it  is  alleged 
Parushnath  Pandey  held  in  ijarah.  This 
statement  made  by  the  pleader  on  Parush- 
nath's  behalf  is,  we  think,  clearly  admissible 
in  evidence  against  him.  It  appears  to  have 
been  made  after  full  consideration  and  con- 
sultatiou  between  the  clients  and  the  pleaders 
on  both  sides. 

Secondly,  in  respect  of  certain  accounts 
prepared,  it  is  said,  under  the  directions  and 
in  the  presence  of  Parushnath  himself,  the 
Judge  observes  that  it  was  the  business  of 
the  plaintiff  to  have  preferred  a  cross-appeal, 
because  the  Court  below  had  discredited 
those  accounts,  and  for  that  reason  he  de- 
clared the  finding  to  be  final.  Now  clearly 
the  plaintiff,  who  had  got  a  decree  in  the 
Court  of  first  instance  on  other  grounds,  is 
not  compelled  to  bring  a  cross-appeal  because 
the  Court  below  has  not  accepted  or  relied 
upon  any  particular  portion  of  the  evidence  ; 
but  when  the  whole  case  was  before  the 
Judge,  it  was  for  him  to  take  such  a  view  of 
the  whole  of  the  evidence  adduced  by  the 
parties  as  he  thought  fit.  It  was  his  busi- 
ness to  examine  those  accounts  and  consider 
whether  they  proved  the  plaintiff's  case. 

Then  as  to  the  mokurruree  pottah,  the 
Judge  states  that  he  does  not  find  on  it  the 
signature  either  of  the  plaintiff  or  defendant ; 
but  it  is  stated  that  on  inspection  it  will 
appear  that  it  was  signed  by  the  defendant. 

As  to  this  third  piece  of  evidence,  I  am 
not  clear  that  standing  alone  it  would  be 
gr<»und  of  special  appeal  ;  but  as  clearly  a 
ii**w  trial  is  requisite  on  account  of  the  mis- 
take of  the  vludge  as  regards  the  two  first 
pieces  of  evidence,  I  ihxuji  tlie  Court  below 


in  re-trying  the  case  should  take  the  oppor- 
tunity of  re-considering  the  mokurruree  pot- 
tah, as  well  as  the  oral  evidence  as  to  which 
the  Judge  has  passed  an  opinion  which  cer- 
tainly seems  not  to  be  of  a  thoroughly  satis- 
factory kind.  The  case  must  go  back  to  the 
Lower  Appellate  Court  for  a  re- trial. 

Ainslie,  J. — I  concur. 


The  20th  January  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Onoocool  Cbun- 
der  Mookerjee,  Judge, 

Oomplalnts— Section  1^9  and  160  Act 
Z  of  1859— SaitB— Appeal. 

Amanutoollah,  agent  on  behalf  of  Nuseebut- 
oouissa  Begum,  Petitioner^ 

versus 

Russick  Chunder  Chatterjee  and  another, 
Opposite  Party ^ 

Baboo   Romesh  Chunder   Mitter  for 
Petitioner. 

Baboo  Umbika  Churn  Saner jee  for  Opposite 
Party. 

A  complaint  or  proceeding  under  Section  145  Act  X 
of  1859  is  not  a  suit  within  the  meaning  of  Section  ^3 
Clause  7,  and  d(»es  not  fall  within  the  description  of 
the  suits  in  which  uuder  Section  160  an  appeal  b  giv«ii 
to  the  Zillah  Judge. 

Norman,  C,  J. — The  facts  of  this  case 
are  as  follow  :  — 

Nuseebutoonissa  Begum  attached,  under 
the  provisions  of  Sections  112  and  115  of 
Act  X  of  1859,  certain  crops  standing  on 
the  lands  of  a  tenure  within  her  ayma  jole 
belonging  to  her  under-tenant  Kader  Buksh 
Mundul. 

Russick  Chunder  Chatterjee  and  Jogul 
Sliiiliu  removed  the  attached  crops,  ob  which 
Nuseebutoonissa  preferred  a  complaiut  be- 
fore the  Collector  of  Howrah  uuder  Sto 
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m  145  of  Act  X,  alleging  that  these  per- 
sons bad  illegally  and  forcibly  removed  the 
dibtraioed  property. 

On  the  investigation  of  the  complaint,  the 
dt^paty  Collector,  to  whom  the  case  was 
made  over  by  the  Collector,  found  tliat  the 
Talueof  the  crops  which  had  been  impro- 
perly received  by  Rassick  Chunder  Chatter- 
j«e  and  Jogul  Shaba  was  rupees  688-6.  He 
ordered  them  to  make  good  that  amount, 
•ndeach  of  them  to  pay  a  fine  of  rupees  25  ; 
iDd  in  default  each  to  be  imprisoned  in  the 
civil  jail  for  fifteen  days. 

From  that  decision  Russick  Chwnder  ap- 
pealed to  the  Judge,  who  having  entertained 
the  appeal  held  that  the  amount  of  damages 
was  not  proved  ;  and  he  reversed  the  order 
of  the  Deputy  Collector  so  fur  as  it  award- 
ed  damages. 

On  the  27  lb  April  last  an  application  was 
was  made  to  myself  and  Mr.  Justice  Mitter 
to  set  aside  the  order  of  the  Judge,  on  the 
proond  that  he  had  no  jurisdiction  to  enter- 
tain an  appeal  from  the  order  of  the  Collect- 
or; and  that  his  order  made  on  appeal  set- 
ting aside  the  Collector's  order  was  an  order 
Dade  without  jurisdiction. 

Tlie  matter  after  standing  over  for  a  long 
time  has  now  come  before  us  for  argument. 
Baboo  Romesh  Chunder  Mitter  has  appeared 
io  support  of  the  rule,  and  he  shows  that  a 
complain t  under  Section    145  is  not  a  sttiL 
Ceruinly,  it  is  not  u  suit  within   the  mean- 
log  of  ihe  7ih  Clause  of  the  23rd  Section. 
It  is  a  complaint  against  a   person  who   has 
wrongfully  carried  off  crops  which  were  un- 
der distraint.     It  it  not  a  suit  **  arising  out 
of  the  exercise  of   the   power  of   distraint, 
or  oui  of  any.  act  done   under  color  of  such 
power."     Baboo  Romesh   Chunder    pointed 
oat  that  the  procedure  in  suits  under  Act  X 
13  treated   of  in   the   Sections   from  34  on- 
wards ;  and  the  procedure  in   the  case  of  a 
complaint  under  Section   145  is   in  no  way 
aoalogous  to  a  civil  suit  before  the  Collect- 
or;  that  none  of   the  steps  prescribed   for 
the  conduct   of  suits  in   Section  34  and  the 
following  Sections  are  to  be  taken   upon  a 
complaiot   under  Section   145.     He  showed 
thai  ooder    Section  145   the  person  against 
whom  ibe  complaint  is  made  is  not  summon- 
ed as  in   a  civil   suit,  but   is  arrested  ;  he  is 
not  treated    aj  a  defendant,  but  as   an    of- 
fender;  he  18  not  treated  as  a  person  against 
whom  a  decree  passes,  but  he  is   convicted  ; 
and  the  judgment  against  him  is  not  a  decree^ 
hot  a  seDtence  of  fine  or  imprisonment. 


Baboo  Komesh  Chunder  showed  by  a  care- 
ful examination  of  the  Sections  of  Act  X 
relating  to  suits  arising  out  of  the  exercise 
of  the  power  of  distress,  that  the  proceeding 
under  Section  145  was  not  one  of  such  suits  ; 
and  we  think  that  he  is  right  in  saying  that 
a  proceeding  under  Section  145  is  not  a  suit, 
and  that  it  does  not  therefore  fall  within  the 
description  of  the  suits  in  which  under  Sec- 
tion 160  an  appeal  is  given  to  the  Zillah 
Judge. 

I  may  observe  that  the  Collector's  Court 
is  a  Revenue  Court — the  Court  of  the  Zillah 
Judge  is  a  Civil  Court  ;  and  unless  there  is 
some  express  power  which  gives  an  appeal 
from  proceedings  in  the  Revenue  Court  to  the 
Judge  in  the  same  Court,  no  appeal  lies. 

We  think  it  quite  clear  that  no  appeal  lies 
in  ihe  present  case  ;  that  the  order  of  the 
Judge  quashing  that  of  the  Deputy  Collect- 
or was  made  without  jurisdiction  and  is 
illegal.  Therefore,  under  the  provisions  of 
Section  15  of  the  Charter  Act  XXI V  and 
XXV  Victoria,  Chapter  104,  we  direct  that 
that  order  cf  the  Judge  be  quashed. 


We  express  no  opinion  as  to  whether  the 
Collector  had  any  jurisdiction  to  award  dam- 
ages to  the  complainant  under  Section  145. 

MookerjeCf  J. — I  concur. 


The  31st  January  1871. 


The  Hon'ble  L. 


Present : 

S.  Jackson  and  W.  Ainsliey 
Judges, 


Sale    for    arrears— Failare    to    grlva 
notice—Section  33  Act  XX  of  1899. 

Case  No.  100  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of 
Tirhoot,  dated  the  22nd  December  1868. 

Mohabeer  Pershad  Singh  and  others  (Plaint- 
iffs) Appellants, 

versus 

The  Collector  of  Tirhoot  and  another  (De- 
fendants) Respondents, 
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Messrs,  J.  Graham  and  C,  Gregory  fur  Ap- 

pellautfii. 

The  Advocate  General  and  Bahoos  Unnoda 
Per  shad  Banerjee  and  Mohesh  Chunder 
Chowdhry  for  Respondents. 

To  sell  an  estate  for  arrears  under  Act  XI  of  1859 
after  lulling  the  proprietor  into  a  false  security  by  fail- 
ure to  give  him  a  notice  which  the  law  preacribea  as  a 
condition  precedent  of  a  sale,  is  of  itself  a  very  material 
injury  irrespective  of  the  amount  of  purchase-money 
rtalizedf  and  one  amply  sufficient  to  warrant  a  Court 
iu  annulling  the  sale  under  Section  88. 

Ainslie^  J* — This  appeal  was  on  a  former 
occasion  heaad  by  Mr.  Jnstice  Bajley  and 
Mr.  Justice  Markby,  who,  on  the  3rd  May 
1870,*  made  the  following  order  :— 

'*  We  tliink,  therefore,  that  the  judgment 
'*  of  the  Lower  Court  must  be  reversed,  and 
'*  the  case  remanded  under  Section  354 
"Act  VIII  of  1859,  to  try  the  issue  whe- 
*'  ther  or  not  the  plaintiflfs  have  sustained  a 
<*  substantial  injury  by  reason  of  the  irregu- 
'Marity  which  we  find  existing  in  this  case, 
**  that  is  to  say,  that  no  notice  was  issued 
"as  required  by  Section  5  Act  XI  of 
**  1859. 

"  Each  party  will  be  allowed  to  produce 
"  fresh  evidence  upon  this  issue  ;  and  having 
*'  found  and  determined  ibis  issue,  the 
*'  Court  below  is  to  return  its  finding  and 
"the  evidence  to  this  Court  within  two 
"  months  of  the  receipt  of  this  order." 

The  lower  Court  has  submitted  a  finding 
which  is  by  no  means  clearly  expressed,  but 
may  be  taken  to  be  that  the  sale  by  the 
Collector  of  the  property  in  suit  was  effected 
at  a  very  iuadequate  price,  and  that  this 
lowness  of  price  was  the  coneequeuce  of  an 
irregularity  in  the  Collector's  proceedings, 
such  irregularity  being  the  one  noticed  in 
the  order  of  this  Court. 

The  respondent  has  taken  exception  to 
this  finding. 

♦  13  W.  B.,  p.  428. 


The  questions  before  us  now  are— 

1*/. — Whether,  on  the  evidence,  the  plaint- 
iff has  established  that  he  has  sostaiued 
substantial  injury,  and 

2nd. — Whether  such  injury  has  been  sus- 
tained by  reason  of  the  irregularity  com- 
plained of. 

The  property  in  suit  was  sold  at  auction 
by  the  Collector  to  the  defendant  Bnnwaree 
Lall  Sahoo  for  the  sum  of  rupees  1,40,000. 

The  plaintiffs  on  the  remand  examined 
several  witnesses,  amongst  whom  were  Mr. 
M.  Lloyd  and  Mr.  T.  Lloyd.  Both  these 
gentlemen  state  that  Talookas  MuUick 
Alipore  and  Sonapore  are  worth  four  lacs  of 
rupees,  and  Mr.  M.  Lloyd  assigns  three  of 
the  four  Incs  as  the  value  of  Mullick  Alipore. 
Baboo  Muddun  Lall  states  that  this  talook  is 
worth  more  than  four  lacs  of  rupees  ;  lAid 
Ram  Bhurosa  Singh  puts  it  at  three  lacs. 
The  plaintiffs  have  also  produced  village 
accounts  to  support  their  case.  It  has  been 
said  that  Mr.  M.  Lloyd's  evidence  is  either 
hearsay,  or,  where  he  speaks  as  of  his  own 
knowledge,  merely  the  result  of  calculation 
from  the  annual  profits,  the  amount  of  whieh 
he  had  previously  stated  from  information 
derived  from  others.  But  I  do  not  think 
his  evidence  is  to  be  treated  as  pure  hearsay, 
but  rather  as  an  expression  of  his  own  belief 
formed  on  the  data  available  to  him.  Such 
an  opinion  may  be  more  or  less  valuable 
according  to  the  character  and  position  of 
the  witness.  The  learned  Advocate  Gen- 
eral has  admitted  that  the  character  of  the 
witness  is  unimpeachable  ;  and  as  to  his 
position  it  appears  that  he  is  an  indigo  plan- 
ter occupying  lands  within  this  very  eaiate, 
and  consequently  in  a  position  to  form  a 
correct  estimate  of  its  value.  I  think  we 
ought  to  i^ttach  considerable  weigU^  U^  14s 
evidence. 
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T)i«  evideuee  for  the  plaiatiff  is  very  fee- 
bij  met  by  evidence  on  the  other  side.  The 
respondcDts  rely  inuioly  on  the  statements 
io  Um  petition  presented  to  the  Civil  Court 
bj  the  plaintiffs,  when  they  sought  to  save 
thdr  property  from  a&le  by  getting  a  mana- 
ger appointed  under  Section  243  Act  VIII 
of  1859.  This  petition,  dated  5th  September 
1864,  sets  forth  the  income  of  the  properties 
\  under  attachment  in  the  execution  suit,  and 
from  it  the  respondents  derive  by  calculation 
igiossaoQual  profit  of  about  rupees  5,600. 

Bot  (he  sfatements  made  in  that  petition 
of  1864  do  not  necessarily  determine   the 
Tsloe  of  the  property  in  1867.     It  has  been 
pointed  oat  that  in   1866  the   manager  ap- 
pointed by   the  Civil  Court   believed  that 
lie  could  renew   expiring  leases  on  better 
terms ;  also  that  on  the  very  same   day  on 
^hich  the  property  in  suit  was  sold,  another 
littre  of    3  annas  4   gundahs   in    mouznh 
Hardaspore,    one   of    the    villages    in    the 
talook,    was    purchased   by    the    defendant 
Bunwaree  Lall    Sahoo   for  rupees   29,200  ; 
tod  that  at  another   time  a  2  gundahs  share 
JQ  another  village  in    the  talook  Bnzeedpore 
Vis  purchased  by  the  witness  Bhugeloo  for 
rapees  995  (or  at  the  least  for  rupees   800, 
u  alleged   in  the  pre-emption  suit  that  fol- 
lowed his  purchase),  and  that  at  these  rates 
tbe  price   of  the  shares  for  which  plaintiffs 
«u«  in  these  two  villages,  leaving  out  of  ac- 
coontall  the  rest  of  the  property,  would  come 
to  at  least  1,54,600  rupees. 

It  has  also  been  observed  that  defendant 
litniself  filed  jammabundeea  in  the  Collector's 
office  in  December  1868,  showing  the  in- 
come  of  his  share  in  three  villages, ^Hurdns- 
por^,  Sursawn,  and  Jebangeeia  to  be  9^054 
rupees. 

The  evidence  of  defendant's  witness  Roop 
Niraia  has  also  been  commented  on.  This 
nuko  values  bis  own  share  in  the  talook, 
producing  an  annual  profit  of  25  or  30 
rupees,  at  rupees  5,000.  But  althoufrh  he 
bdievss  pUiutiflTs  profits  to  be  about  3,000, 
be  only  puts  tbe  value  down  as  1^  lacs  and 
upwards. 

Looking  at  the  whole  of  the  evidence,  I 
bftve  no  hesitation  in  coming  to  the  couclu* 
lion  that  tbe  estate  was  sold  for  below  its 
proper  valae,  which  appears  to  be  about  3 
lacs  of  rupees. 

laoomhig  to  this  conclusion,  I  have  not 
overlooked  the  provisions  of  Section  35  Act 
XI  of  1859,   which^  it   ia  urged,  atford  to 


a  purchaser  at  a  sale  under  the  Act  such 
ample  protection  that  the  risk  of  the  sale 
being  set  aside  would  not  materially  influ- 
ence his  biddings.  The  Section,  however, 
offers  no  protection  in  respect  of  costs  of 
litigation  and  claims  for  mesne  profits,  both 
of  which  (especially  the  latter)  are  formid- 
able  items  to  be  taken  into  account. 

Then  comes  the  question  whether  the 
injury  sustained  by  the  plaintifi*s  was  by 
reason  of  the  irregularity  complained  of. 
It  is  contended  for  the  respondents  that 
the  injury  must  be  directly  caused  by  the 
irregularity.  Appellants,  on  the  other 
hand,  deny  that  this  is  necessary.  The 
true  construction  of  Section  33  Act  XI  of 
1859,  according  to  them,  is  that  when  no 
material  injury  has  been  sustained,  the  law 
does  not  notice  errors  of  form,  but  when 
material  injury  is  proved  it  is  essential  to 
the  validity  of  a  sale  that  every  step  of  pro- 
cedure should  be  strictly  in  form,  and  that 
any  and  every  irregularity  is  fatal. 

I  do  not  feel  myself  called  on  to  express 
any  opinion  whether  tbe  simple  fact  of  the 
existence  of  some  irregularity,  combined  wiih 
a  sale  at  a  price  materially  btlow  full  value, 
is  sufficient  under  the  terms  of  Section  33 
Act  Xl  of  1859  tu  invalidute  a  sale,  alihuugli 
there  may  be  no  evideuee  to  connect  the 
inadequate  price  directly  with  the  irregula- 
rity as  efiect  and  cause  ;  for  in  this  suit 
there  is  evidence  that  the  report  (which 
turns  out  to  be  well  founded  in  fact),  that 
the  proceedings  of  the  Collector  had  been 
informal,  did  operate  to  muke  intending 
purchasers  unwilling  to  bid.  It  has  beeu 
contended  by  the  learned  Advocate  Generul, 
that  the  evidence  does  not  estaMish  that  the 
particular  irregularity  under  Section  5  Act 
XI  of  1859,  which  occurred  in  this  in- 
stance, was  the  irregularity  which  deterred 
bidders;  and  that  the  mere  suggestion  of  some 
undefined  irregularity,  even  if  it  had  the 
effect  of  making  intending  purchasers  hold 
back,  is  not  sufficient  to  invalidate  the  sale. 
I  But  looking  to  the  evidence  of  Ram  Bhurosa 
Singh,  I  think  that  there  can  be  no  doubt 
that  the  irregularity,  which  was  the  subject 
of  remark  at  the  time  of  sale,  was  the  special 
irregularity  under  Section  5  ;  and  that  there 
is  therefore  no  ground  for  saying  that  the 
lequirements  of  Section  33,  read  most  strict- 
ly, have  not  been  complied  with. 

Moreover,  independently  of  the  evidence 
recorded  in  this  case,  I  think  the  pluintifi's 
suit  may  be  supported  from  a  consideration 
of  the  admitted  facts.     The  property   being 
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under  attachment  by  order  of  n  Civil  Court, 
the  Collector  was  bound  to  give  the  parties 
interested  therein  warning  of  the  impeodini; 
liability  to  sale  by  the  issue  of  the  notices 
prescribed  in  Section  5  Act  XI  of  1859. 
This  Section  does  not  extend  the  time  allow- 
ed for  payment  of  arrears  of  estates  attached 
by  any  judicial  authority,  but  it  provides 
that  certain  steps  shall  be  taken  at  least  15 
clear  days  before  the  latest  date  for  payment 
of  arrears,  fixed  according  to  Section  3  of 
the  Act  to  call  attention  to  the  existence 
of  arrears  and  the  near  approach  of  the  time 
when  the  estnte  will  be  liable  to  sale.  Clear- 
ly the  object  of  the  law  is  to  give  a  special 
warning  to  parties  who  have  lost  the  control 
of  their  own  estates  owing  to  attachments 
hy  judicial  authority,  and  probably  also  to 
the  attaching  Courts  and  managers  that  they 
may  make  such  arrangements,  as  the  circum 
stances  of  the  case  require,  to  protect  the 
estates  against  defaults  which  very  often 
would  be  (as  iu  this  instance)  defaults  of 
co-sharers. 

When  the  law  says  that  a  certain  party's 
estate  shall  not  be  sold  for  arrears  without 
public  notice  of  the  existence  of  the  arrear, 
the  non-issue  of  notice  would  naturally  in- 
duce a  belief  that  the  estate  is  in  no  danu^er. 
A  man  who  lives  50  miles  from  the  Collec- 
tor's treasury  and  1  mile  from  the  MoonsifTs 
Court  may  not  think  it  worth  while  to  go 
all  the  way  to  the  former,  when  he  knows 
that  he  can  in  the  ordinary  course  of  busi- 
ness ascertain  at  the  latter  whether  there  is 
any  danger  to  his  estate  ;  and  if  when  the 
proper  time  comes  he  makes  inquiries  at  the 
Moousiff's  Court  and  ascertains  that  no  no- 
tice has  come  from  the  Collector,  surely  he 
may  rest  at  home  in  peace  and  take  it  for 
granted  that  the  manager  of  the  attached 
ahure  or  some  co-sharer  has  made  the  estate 
safe  and  that  there  is  no  arrear  due.  To 
sell  a  man's  estate  for  arrears  after  lulling 
liiin  into  a  false  sense  of  security,  by  failure 
to  give  him  a  notice  which  the  law  pre- 
scribes as  a  condition  precedent  of  a  sale,  is 
an  injury  of  itself,  wholly  irrespective  of  the 
amount  of  purchase-money,  and  in  my  opi- 
nion a  very  material  injury  and  one  amply 
sufficient  to  warrant  a  Court  in  annulling  a 
sale  under  Section  33  Act  XI  1859;  tliat 
such  an  injury  flows  directly  from  the  irre- 
gularity will  hardly  be  denied. 

It  certainly  is  not  shewn  in  this  case  that 
the  plaintiff  was  actually  misled  by  the  want 
of  the  proper  notices  under  Section  5.  But 
I  think  one  is  justified  in    inferring   every 


thing  in  his  favor,  when  we  Qnd  that  a  form 
prescribed  as  absolutely  essential  and  with- 
out which  no  sale  shall  be  held  (in  tlie 
special  cases  noted  in  Section  5)  has  been 
neglected  :  especially  as  it  is  shewn  that 
shortly  after  the  estate  had  been  declared 
liable  to  sale,  the  arrear  was  tendered  to  the 
Collector,  who  unfortunately  refused  to  exer- 
cise the  discretion  vested  in  him  by  Section 
18  of  the  Act. 

Consequently,  looking  either  to  the  nature 
of  the  case  or  to  the  evidence  on  the  record, 
I  think  the  plaintiff  is  entitled  to  have  the 
sale  set  aside. 

In  my  opinion  there  must  be  a  decree  for 
the  plaintiffs  annulling  the  sale,  and  declar- 
ing their  right  to  be  put  into  possession  of 
their  shares  of  the  talook,  as  set  forth  in  the 
plaint,  subject  to  the  provisions  of  Act  XI 
of  1859,    with   costs   in    proportion   to  the 

established    value  of  the   property    in  suit, 

viz.,  rupees  3,00,000  payable  by  Banwaree 

Lall. 

As  this  litigation  has  arisen  entirely  out 
of  the  error  of  the  Collector  in  forcing  on 
the  sale  after  the  omission  to  issue  notifica- 
tions under  Section  5  had  been  brought  to 
his  notice,  there  should  be  no  order  f»r  the 
recovery  of  the  stamp  duties  under  Section 
309  Act  VIII  of  1859. 

Jackson,  J, — I  concur  generally  in  this 
judgment,  and  I  express  no  decided  opinion 
on  the  point  raised  by  Mr.  Graham,  namely, 
that  it  is  not  requisite  to  connect  the  injury 
to  the  plaintiff  with  the  precise  irregalarity 
established,  the  evidence  in  this  case  being 
sufficient  to  entitle  the  plaintiff  to  a  verdict 
even  if  this^ necessity  be  conceded. 
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Tke  7th  February  1871. 
Present : 

I      The  Hon*ble  H,  V.  Bayley,  Judge. 

I 

aiot  ZZ  of  X859~Sale  oertlfioate— 
Separate  proprietorship— Commla- 
ftioner'a  order—Ziegral  riirhts. 

Case  No.  114  of  1870. 

application  for  review  of  judgment  passed 
btf  the  Hon'ble  Justices  H,  V,  Bayley 
and  W.  Markby,  on  the  \st  June  1870, 
in  Special  Appeal  No.  2927  of  1869.* 

Bam  Gobind  Boy  (Plaintifl)  Petitioner, 

versus 

Sjad  Eushuffudoza  and  another  (Defeodants) 
Opposite  Party. 

Mr.  J  W.  B.  Money  and  Baboo  Mohendro 
Lali  Mitter  for  Petiliouer. 

Bahoo  Ashootosh  Dhur  for  Opposite  Party. 

Whatever  is  sold  under  Act  XI  of  1859  can  only  be 
soU  for  arrears  of  GoverDment  revenue,  and,  unless  such 
aman  can  be  shewn  to  have  been  due,  any  sale  under 
that  law  will  be  void,  inoperative,  and  without  legal 
effect  and  the  title  supposed  to  be  given  by  the  sale 
certificate  will  be  subject  to  such  delect. 

The  order  of  a  Commissioner  requiring  proprietors 
bariogseparate  jummaa  to  pay,  for  the  convenience  of 
the  Collector,  their  shares  of  revenue  through  one  of 
their  nomber,  cannot  override  their  legal  right  of  sepa- 
rate proprietorship  allowed  under  the  settlement  law  and 
preserved  by  express  record,  or  transform  such  right 
into  a  joint  tenancy. 

A  Commissioner's  amnlnamah  cannot  destroy  legal 
rights  even  if  no  protest  or  objejtion  bo  made. 

Bayley,  J. — This  is  an  applicatioQ  for 
review  upou  the  foUowiag  grounds  :— > 

Utly. — When  the  entire  estate  of  Baha- 
<]oorpore  was  hypothecated  to  Government 
for  its  revenue  and  liable  to  sale  for  its 
nrrears,  the  petitioner,  as  purchaser  at  a  sale 
for  such  arrears,  is  entitled  to  the  possession 
of  the  entire  estate  by  ejecting  every  per- 
son who  may  refuse  to  vacate  the  same, 
Qoless  his  holding  is  protected  under  any  of 
the  provisions  of  Act  XI  of  1859  ;  and  as  the 
possession  of  the  defendants  is  not  so  pro- 
tected, petitioner  is  entitled  to  eject  them. 


•  U  W.  B.,  p.  U 


2ndly, — That  when  the  defendants  were 
co-proprietors  with  Akburoonissa  of  the 
estate  Bahadoorpore,  and  equally  Huble  with 
her  for  its  revenue,  the  purchase  of  the 
same  by  the  petitioner  at  a  sale  for  non- 
paymeut  for  revenue  has  conveyed  to  him 
the  rights  of  all  the  proprietors  equally. 

Zrdly. — That  the  provisions  of  Clause  8 
Section  10  Regulation  VII  of  1822  do  not 
apply  to  the  circumstanced  of  the  present 
case.  Even  if  it  be  supposed  for  argument's 
sake  to  be  so  applicable,  it  did  not  save  the 
holdings  of  the  defendants  from  sale,  as  it 
was  specially  provided  in  the  araulnamah 
that  on  default  of  revenue  the  same  should 
be  sold. 

The  main  passages  of  my  judgment  of 
which  this  review  is  sought  are  these — 
*'  The  lakhernjdar  is  not  only  a  proprietor 
"  of  land,  though  paying  in  this  case 
**  through  another,  but  actually  recorded 
"  here  to  have  all  his  rights  as  such  reserved, 
**  though  Government  revenue  for  conve- 
<*  nience  (to  Government)  is  paid  by  Ak- 
*<  buroonissa  as  the  largest  proprietor. 

*'  Again,  the  possession  of  the  defendants 
*'  as  lakherajdars,  though  paying  revenue 
*'  through  Akburoonissa,  is  one  tliat  cuuld 
*<  not  be  disturbed  by  the  plaintiff  so  long 
'*  as  defendants  pay  the  revenue  assessed 
'*  upon  them  under  the  settlement,  and  there 
**  recorded,"  And  further  on — "  This,  in 
'*  fact,  is  a  case  simply  of  Badshahee  grants 
'*  of  one  large  and  a  number  of  small  cent- 
**  free  proprietors,  who  never  had.  or  pre- 
"  tended  to  have,  Puteedaree  or  Byachnree 
*'  rights.  Akouroonissa  was  one  proprietor 
**  and  defendants  are  others.  The  m^de  of 
*'  paying  revenue  cannot  make  that  man  not 
*'  a  proprietor  who  is  recorded  in  a  settle- 
*'  ment  record  as  a  proprietor,  and  he  can 
*'  only  cease  to  be  such  when  he  does  not 
*'  pay  the  revenue  assessed  by  that  settle- 
<'  ment.  In  this  case  defendants  do  pay  the 
^'  revenue,  or  at  least  it  is  not  shown  they 
"  did  not.  They  cannot  lose  their  proprie- 
''  tory  rights  so  secured  and  expressly  re- 
"  ceived  because  Akburoonissa  defaulted. 
"  To  rule  otherwise  would  render  the  re- 
"  servation  of  proprietor's  right  in  a  settle** 
**  ment  record  a  nullity." 

The^rst  of  these  grounds  is  precisely 
the  same  as  was  urged  before  us  by  the  plea-^ 
der  who  appeared  in  the  original  special 
appeal.  The  learned  Counsel,  Mr.  Money^ 
who  now  appears  for  the  first  time,  merely 
lunpiiffes  the  arguments  that  were  addressed 
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to  IIS  l»y  invoking  tlie  terms  of  Sections  28 
nn«l  37  Act  XI  of  1859,  that  is  to  say,  by 
urging  that  as  the  sale  certi6cate  describes 
the  mehal  as  an  ai*ea  of  520  bee^rahs  with  a 
juinina  of  508  rupees,  nothing  less  than  the 
whole  luehal  could  pass  to  the  applicant. 

But  we  are  not  to  read  the  sale  certificate 
by  itself.  That  is  a  deed  certifying  that  a 
certain  person  is  the  purchaser  of  a  certain 
mehal  sold  under  Act  XI  of  1859.  Now, 
the  purview  of  the  law  and  the  terms  of  the 
sale  notification  clearly  show  that  whatevet 
is  sold  can  only  be  sold  under  that  law  for 
nrrears  of  Government  revenue  ;  and  unless 
it  can  be  shewn  that  arrears  of  Government 
revenue  are  due  on  account  of  the  estates  of 
the  opposite  party,  any  sale  would  be  void, 
inoperative,  and  without  any  legal  effect  and 
in  fat; t  no  sale;  and  consequently  the  title 
supposed  to  be  given  by  the  sale  certificate 
must  always  be  subject  to  such  defect,  and 
would  not  be  an  absolute  title  as  against  the 
law  by  which  alone  the  sale  and  certificate 
can  be  operated. 

This  leads  (o  the  consideration  of  the 
second  plea,  wliich  again  is  a  repetition  of 
the  argument  of  Baboo  Unnoda  Pershad,that 
the  53  iakherajdars  were  co-sharers  of 
Akburoonissa,  Now,  the  revenue  laws  re- 
quire that  all  co-sharers  shall  hold  in  co- 
tenancy under  one  and  under  the  same  right, 
and  on  one  and  the  same  record  of  that  joint 
right,  and  as  co-proprietors  of  one  and  the 
same  number  of  the  mehal.  But,  as  observed 
in  our  oric^inal  judgment,  there  was  no  such 
co-proprietorship  in  the  present  case  and  no 
such  record  of  joint  tenancy.  On  the  con- 
trary, each  of  the  53  Iakherajdars  is  allowed 
separately  that  50  per  cent,  malikana  given 
only  in  recognition  of  the  proprietory  rights 
of  each,  and  in  addition  to  that,  there  is  a 
m<rtit  carefully  recorded  provision  in  the 
words  **  malikee  sutto  hajaye  rakhia^^ — that 
each  of  the  proprietor's  rights  in  their  former 
position  are  hereby  preserved  or  secured. 
Now,  there  is  no  question  that  the  former 
position  was  that  of  separate  proprietors 
without  any  co-parccny  whatever  with  Ak- 
buroonissa. 

In  the  face,  then,  of  this  separate  record 
of  each  proprietor's  rights  in  the  former 
state  of  such  rights  being  reserved  and  se- 
cured, to  say  that  they  are  joint  rights  and 
there  is  no  separate  reservation  appears  to 
me  to  be  a  contradiction  in  terms.  It  is  true, 
fii  argued  before  us  by  the  learned  Counsel, 
Mr.  Money,  that  the  CommisBioner's  ordor 


was  to  the  effect  that  these  53  parties  havin{{ 
separate  jummas  should  pay,  for  the  conve- 
nience of  the  Collector,  their  shares  of  reve- 
nue through  Akburoonissa.  Such  an  admi- 
nistrative order,  however,  cannot  override  a 
legal  right  of  separate  proprietorship  allowed 
under  the  settlement  law  and  carefully  pre- 
served by  an  express  record  of  the  same,  nor 
transform  such  right  into  a  joint  (eDaocy. 

In  short,  I  think  these  53  parties  are  le- 
gally separate  proprietors,  and  there  is  do 
such  co-parcenary  or  joint  liability  attaching 
to  them  by  the  Sale  Law,  Act  XI  of  1859,  or 
any  other  law,  on  account  of  Akburoonissa '• 
personal  default ;  and  that  therefore  their 
property  will  not  pass  to  the  applicant. 

It  is  said  that  there  is  no  evidence  to  show 
that  those  parlies  did  not  default,  that  b  to 
say,  that  they  paid  their  quota   of  revenue 
through  Akburoonissa  as  they  were  ordered 
to  do,  and   that  therefore  their  estates  also 
passed  under  Akburoonissa's  default.     But  it 
is  for  those  who  sell  and  for  those  who  pur- 
chase making  the  avermentof  a  joint  tenancy 
to  show  that  the  sale  is  legal,    that   is,  m«de 
under  Act  XI  of  1859  on  account  of  arrears 
of  revenue  due  from  estates  paying  revenue 
to  Government     It  is,  therefore,  not  for  the 
parties  recorded  in  the  settlement  as  sepa- 
rate proprietors  to  show  that  they  are  now 
joint  or  in  default ;  and  it  is  admitted  that 
the  applicant  cannot  show  by  any  evidence 
on  the  record  that  the  53  separate  proprie- 
tors defaulted  to  pay  to  Akburoonissa. 

I,  therefore,    overrule    both    the    above 

pleas. 

It  is  then  urged  that  the  opposite  parties 
should  have  protested  and  taken  action  under 
Section  11  of  Act  X  of  1859  to  protect  their 
interests.  But  I  think  that  the  settlement 
and  Regulations  VII  of  1822  and  IX  of  1825 
protected  their  interests  by  treating  them  as 
separate  proprietors,  and  the  record  of  the 
settlement  did  the  same. 

Under  such  circumstances  it  is  not  [for 
them  to  protest,  but  those  who  infringe  the 
legal  rights  of  such  separate  proprietors 
must  take  the  consequences.  Thus  I  hold 
a  Commissioner's  amuluamah  cannot  destroy 
legal  rights  even  if  no  protest  or  objection 
be  made.  It  requires  express  consent  or 
proof  of  default  to  give  legal  effect  to  such 
a  sale  as  this. 

As  to  the  third  plea  in  reference  ^  to  Bja* 
cUaree  or  Puteedaree  rightSi  m^  JQdgmeQ( 
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the  case  and  dismissed  the  appeal.  Bui 
before  doing  so,  he  looked  into  the  facts  of 
the  case  with  sach  light  as  he  coold  obtain 
from  other  sources,  and  came  to  the  conclu- 
sion that  the  appeal  was  not  a  valid  one, 
and  he  recites  this  fact  in  the  judgment. 
But  notwithstanding  this,  the  appeal  must 
be  looked  upon  as  having  been  dealt  with  on 
default. 

Under  the  circumstances,  the  special  ap- 
pellant might  have  come  before  the  Lower 
Appellate  Court  and  asked  either  for  a  re- 
hearing of  the  appeal  or  for  a  review  of 
judgment,  but  we  do  not  think  he  is  entitled 
to  oome  before  us  in  special  appeal. 

It  is  stated  that  the  pleader  who  refused 
to  argue  this  case  on  the  ground  of  being 
unable  and  unprepared  is  the  same  person 
who  signed  the  memorandum  of  appeal,  and 
who  therefore  presumably  advised  the  brincr- 
ing  of  the  appeal.  If  that  be  so,  it  appears 
to  us  that  he  has  failed  in  his  duty,  and 
that  he  is  liable  to  be  either  dealt  with  by 
the  Court  for  neglect  of  his  duty  as  a 
pleader,  or  sued  by  the  client  for  neglect  of 
his  interests. 

We  throw  out  this  observation,  not  decid- 
ing any  thing  on  the  point,  but  merely  as  a 
warning  to  pleaders  that  they  cannot  with 
impunity  neglect  their  duty,  and  as  a  sug- 
gestion to  parties  of  the  remedy  which  they 
have  in  the  case  of  pleaders  who  so  neglect 
their  duty. 

The  appeal  will  be  dismissed  with  costs. 


in   consonance  with    the   views   of    the 

traftd  Counsel.     1  may  add  that  although 

r.  Joetice  Markby  took  a  somewhat  differ- 

t  view  on  this  point,  his  decision  against 

ibe  applicant  did  not  rest  on  that  Section. 

This  application   for  review   is  rejected 
^iih  coats* 


The  7th  February  187h 

Present : 

rUe  Hou'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges, 

|[|eftitBlt— S6TI6W— SeheaHnp— Speei- 
al  Appeal  —  Pleader's  neirlo^t  — 
Olrat*a  remedy. 

CaseNo.  1681  of  1871. 

'Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  5tk 
May  1870,  affirming  a  decision  of  the 
first  Subordinate  Judge  of  that  District^ 
daUd  the  14M  December  1869. 

[Baldeo  Misser    and  another    (Defendants) 
Appellants, 

versus 

Sjnd  Ahmed  Hossein  (Plaintiff)  Respondent, 

Bmboo  Kishen   Succm  Mookerjee  for  Ap- 
pellants. 

Boboo  Romesh   Chunder  MiUer   for    Be- 
spondent. 

Where  an  appelUnt  is  reftued  postponement  and  bis 
appetl  is  dismissed  in  bis  absence,  the  case  most  be 
looked  upon  m  one  of  de&alt  even  though  the  Jad^e 
looked  into  the  facts  with  such  light  as  he  could  obtain 
from  other  sonrces. 

The  appellant  in  such  a  case  might  apply  for  a  re- 
hearing or  for  a  review  of  judgment,  but  is  not  entitled 
to  a  i»pecial  appeaL 

8emble— Where  a  pleader  who  has  signed  the  merno^ 
randinn  of  appeal  refuses  to  argue  the  case  on  the  ground 
iif  being  unable  and  unprepared,  he  is  liable  to  be  either 
dctlt  with  by  the  Court  for  neglect  of  duty  or  sued  by 
the  client  lor  negkot  of  his  interests. 

Jackson^  J, — The  special  appellant  hefore 
08  was  the  appellant  in  the  Zillah  Court, 
ADd  his  appeal  being  called  on  for  hearing, 
it  was  found  that  one  of  his  pleaders  was 
aWeut  from  illness,  and  the  other  who  was 
present  in  Court  refused  to  proceed  with  the 
case.  The  appellant  it  seems  had  put  in 
a  petition  asking  for  a  postponement  of  the 
appeal,  with  which  prajer  the  Judge  did  not 
ibiok  fit  to  cospl/i  end  therefore  took  up 


The  7lh  February  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainsliei 
Judges, 

Biffh  Goart^FrlTy  Gonnoll. 

Case  No.  1698  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  I9th 
May  1870,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  18M  February  1869. 

Banee  Pershad  and  others  (Defendants) 
Appellants, 

versus 

Radha  Pershad  Singh    (Plaintiff)   /?«• 
epandent. 
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Baboo  Kishen    Succa    Mookerjee   for  Ap- 
pellunts. 

Baboo   Romesh    Chunder    Mitter   for  Re- 
spoudeut. 

Where  the  decision  of  a  lower  Court  follows  a  view 
of  the  law  taken  by  the  High  Court,  and  that  view  is 
set  aside  by  a  rulini;  of  Her  Majesty  in  Council,  the 
Judgment-creditor  has  a  right  to  have  his  case  re-tried 
upon  that  ruling. 

Jackson^  J. — The  decision  of  the  lower 
Court  in  this  case  was  given  implicitly, 
following  the  jadgnoient  of  the  High  Court 
in  a  similar  case  which  had  come  before 
that  Court  in  appeal ;  and  it  is  now  ad- 
mitted that  since  the  decision  of  the  High 
Court,  the  law  upon  the  subject  has  re- 
ceived an  authoritative  exposition  from  the 
Judicial  Committee  of  the  Privy  Council, 
which  is  at  variance  with  the  view  which 
had  been  taken  for  some  years  by  this 
Court. 

The  defendant,  in  our  opinion,  is  entitled  to 
have  his  cnse  considered  upon  the  ruling 
arrived  at  by  the  Judicial  Committee;  and 
the  decision  of  the  Court  below  must,  there- 
fore, be  set  aside  and  the  case  must  go  back 
for  re*  trial. 


The  8th  February  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges, 

BamafiT^ft  — Onus  probandl. 

Case  No.  1705  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Tirhooty  dated 
the  \st  June  1870,  reversing  a  decision 
of  the  Subordinate  Judge  of  that  District^ 
dated  the  26th  February  1871. 

Gour   Sarun  Doss  and  another  (Plaintiffd) 
AppellantSy 

versus 

Mr.  W.  Scrondey  (Defendant)  Respondent 

Mr,  R,  T.  Allan  and  Baboo  Mohesh  Chun- 
der Chowdhry  for  Appellants. 

The  Advocate  General  for  Respondent. 

A  party  holding  a  decree  for  a  share .  of  a  mouzah 
brought  a  suit  for  possession  and  damai^es  on  the  allega- 
Hon  that  he  found  thrdvfcndant  in  occupation  of  a  part 


of  the  land  on  which  indigo  pUnts  were  sUnding,  a&j 
permitted  him  to  continue  for  a  time  when  the  pUuu 
would  he  removed,  defendant  promising  then  to  pi?* 
over  possession,  but  that  when  the  time  came  defendut 
refused  to  give  over  possession  and  waa  still  occooTioir 
the  land.  ^^'  ^ 

Held  that  it  hiy  upon  the  plaintiff  to  show  wroogdil 
occupancy  on  the  part  of  the  defendant. 

Jackson^  J, — The  plaintiff  in  this  suit  re- 
cently recovered  u  decree  for  a  4  annas 
share  of  mouzah  Titra  Bishenpore.  It 
seems  that  the  party  against  whom  he  ob- 
tained this  decree  had  let  out  the  lands  of 
the  mogzah  in  ticca  to  the  present  defend- 
ant, Mr.  Scrondy,  and  this  suit  Is  brought 
against  Mr.  Scrondy  on  the  allegation  that 
at  the  time  of  plaintiff  being  put  into  pos- 
session of  his  4  annas  share  of  the  mouzah, 
he  found  the  defendant  in  occupation  of 
certain  of  the  lands,  amounting  to  12  beegahs 
or  thereabouts,  oa  which  indigo  plant  was 
then  standing ;  and  that  the  defendant  obtain- 
ed the  plantifi^s  leave  to  continue  in  occapa- 
tion  of  the  ground  only  for  a  ceruin  lime 
when  the  indigo  plant  would  be  remo?ed, 
and  promised  then  to  give  over  possessioa, 
and  that  he  refused  to  give  over  possession 
at  the  time  named  and  is  still  continuing  to 
occupy  the  land,  whereby  the  plaintiff  has 
been  endamaged. 

The  Court  of  first  instance,  that  of  the 
Subordinate  Judge,  found  in  plaintiff^s  favor 
as  to  the  agreement  between  the  parties 
alleged  by  the  plaintiff,  and  also  as  to  the 
defendant's  failure  to  carry  out  that  agree- 
ment. Therefore  the  Subordinate  Judge  gave 
plaintiff  a  decree  for  possession  of  his  land, 
and  further  ordered  that  he  should  recover 
from  the  defendant  the  rent  that  would  have 
been  payable  on  account  of  these  lands, 
being  of  opinion  that  the  plaintiff*  had  failed 
to  prove  that  he  would  have  been  entitled  to 
occupy  the  land  in  question  as  zeraai^  but 
that  the  lands  were  in  fact  ryotee  lands. 

Against  this  decree  the  defendant  ap- 
pealed to  the  Zillah  Judge.  The  Zillnh 
Judge  in  fact  seems  to  have  found  that  there 
was  no  such  agreement  or  promise  as  alleged 
by  the  plaintiff ;  and,  as  I  understand,  al- 
though the  wording  of  the  judgment  is  not 
clear,  he  also  found  that  the  wrongful  oc- 
cupancy of  the  land  by  the  defendant  was 
not  made  out.  He,  therefore,  ordered  the 
decree  of  the  lower  Court  to  be  reversed 
and  the  plaintiff's  suit  to  be  dismissed  t» 
toto^ 

It  has  been  contended  before  us  in  special 
appeal  by  the  plaintiff,  in  the  first  pUce^  tli«( 
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in  the  circomstances,  so  far  as  they  are  ad- 
mitted, it  lay  upon  the  defendant  to  prove 
that  be  had  given  up  posseasion  of  the  plaint- 
ilTa  land.  It  was  iheo  argued  that  there 
had  heen  a  defect  of  investigation,  the 
evidence  having  been  improperly  dealt  with 
by  the  Lower  Appellate  Court  ;  and  we  were 
wked  either  to  remand  the  case  for  a  new 
trifll  between  the  same  parties,  or  to  allow 
the  plaint  to  be  amended  by  adding  as  de- 
fendants the  ryots  in  occupation  of  the 
groand. 

I  It  appears  to  me  that  we  are  not  at  liberty 
to  comply  witli  any  of  these  prayers.  I 
tliink  it  is  quite  clear  that  when  the  plaint- 
iff saed  the  defendant  for  damnges  by 
reason  of  his  wrongful  occupancy  of  the 
plaiotiflTs  laid,  it  lay  upon  the  plaintiff  to 
show  that  sach  occupation  had  taken  place, 
aiid  I  think  it  is  quite  certain  that,  upon 
the  ending  of  the  Zillah  Judge,  we  must 
take  it  that  the  plaintiff  fulled. 

j  The  shape  which  the  plaintiff*  seems  to 
I  have  given  his  case  was  to  set  up  a  distinct 
I  and  definite  promise  by  the  defendant  to 
give  up  the  land  at  a  certain  time  and  the 
non-delivery  thereof  at  that  time  ;  and  this, 
I  have  no  doubt,  would  partly  meet  the  dif- 
ficulty in  the  plaintiff's  way,  for  if  it  could 
be  shown  that  the  defendant  had  been  allow- 
ed, as  a  matter  of  indulgence  and  permission, 
by  the  plaintiff  to  remain  on  the  land  up  to 
a  certain  time,  and  that  the  occupancy  of 
the  land  had  continued  as  before  at  the  ex- 
piration of  that  time,  the  Court  would  have 
been  a  considerable  way  on  the  road  to  find- 
ing that  a  wrongful  possession  had  in  fact 
continued.  But  the  Zillah  Judge  expressly 
negatives  any  such  assumption.  He  finds 
that  the  defendant  did  not  bind  himself  to 
lacb  an  agreement  and  to  such  a  promise. 

I  have  had  considerable  difficulty  in  un- 
derstanding throughout  the  argument  why 
I    plaintiff  brought  this  action,  instead  of  an 
'     action  of  ejectment,  against  the  defendant, 
or  why  he  did  not  sue  the  ryots  who  were 
occupying   the  lands  ;    and  the  solution  of 
that  question  appears  to  be  undoubtedly  this, 
—that  the  plaiitiff  desired  to  obtain  from  the 
defendant  damages  on  the  basis  of  the  actual 
oottorn  or  profits  of  the  land.     Both  Courts 
have  found   that   he  was  not  entitled  to  it. 
I  think,  therefore,  that  the  plaintiff's  suit  was 
properly  dismissed. 

With  advertence  to  the  observation  made 
by  Baboo  Mobesh  Chunder  Chowdhry,  who 
followed  Mr.  Allan  on  behalf  of  the  special 


appellant,  I  think  it  right  to  observe  that, 
that  portion  of  the  Judge's  decree  which 
directs  a  memorandum  to  be  sent  to  the  Re- 
gistrar of  Assurances  must  of  course  not  be 
taken  as  disaffirming  the  plaintiff's  title  to 
the  land  as  owner.  I  think  that  if  that  obser- 
vation remains  on  the  record,  no  injury  can 
arise  to  him  and  no  reason  can  exist  why 
the  appeal  should  not  be  absolutely  .dismissed. 
It  is,  accordingly,  dismissed  with  costs. 

Ainslie^  /.—I  concur. 


The  13th  February  1871. 

Present : 

Tlie    Hon'ble    E.    Jackson    and    Onoocool 
Chunder  Mookerjee,  Judges, 

Issues— Sz-parte  trial — Seetlons  lit 
and  139,  Code  of  Gi^ll  Frooedure. 

Case  No.  1715  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Chit* 
tagong,  dated  the  2nd  Juty  1870,  affirm- 
ing a  decision  of  the  Moonsiff  of  Cox 
Bazaar,  dated  the  I2th  December  1868. 

Ameer  All  Sowdagur  and  others  (Plaintiffs) 
Appellants, 

versus 

Imamooddeen  and  others  (Defendants)  Re* 
spondents. 

Baboo  Okhil  Chunder  Sein  for  Appellants. 

Baboo    Chunder  Mad  hub  Ghose    for  re- 
spondents, 

Iflsnes  are  to  be  fixed  under  Section  188,  Code  of  Ci- 
vil Procedure,  when  both  parties  appear  and  the  Conrt 
can  ascertain  from  them  what  are  the  points  upoa 
which  they  are  at  issue.  The  Court  is  not  bonqd  to  fix 
any  issue  when  the  defendant  does  not  appear,  but 
ought  to  proceed  under  Section  111  to  hear  the  case 
tx-parte, 

Jackson,  J. — This  was  a  suit  in  which 
the  plaintiff  claimed  possession  of  5  gundahs 
of  land  with  wassilat,  alleging  that  he  held 
this  land  under  an  itmamee  title  and  that  the 
defendants  Nos.  1  and  2  had  wrongfully  dis- 
possessed him  from  the  beginning  of  the  year 
1224.  The  plaintiff  no  where  stated  in  his 
plaint  what  itmamee  title  he  alluded  to. 
The  defendants  did  not  appear,  and  apon 
their  non-appearance  the  Moonsiff  should 
have  acted  under  Section  111  of  the  Ci?il 
Procedure  Code  and  proceeded  to  hear  the 
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case  ex-par te,  that  is,  call  upon  the  plaintiff 
to  prove  hifi  case.  The  Moonsiff,  however, 
instead  of  doing  that,  fixed  an  issue  ns  to  the 
amount  of  wassiiat  and  sent  an  Ameen  to 
make  an  enquiry  about  it.  The  Ameen 
made  his  report,  and  when  the  case  came  up 
for  trial  before  the  Moonsiff,  he  was  not 
gatisfied  that  the  plaintiff  had  proved  his 
title,  and  he  accordinglj  dismissed  the 
plaintiff's  suit. 

The  plaintiff  then  appealed  to  the  Judge. 
The  ground  of  appeal  to  the  Judge  was 
that  he  had  offered  to  give  further  evidence 
before  the  Moonsiff,  but  the  Moonsiff  had 
refused  to  take  it.  In  this  petition  of  ap- 
peal also,  the  plaintiff  no  where  alludes  to 
the  Umamee  title  under  which  be  claims  the 
land.  Upon  the  record  before  the  Moonsiff 
there  appears  to  have  been  nothing  what- 
ever to  show  that  the  plaintiff  did  offer  to 
produce  any  further  evidence  or  that  the 
Moonsiff  refused  to  tuke  further  evidence. 
On  the  contrary,  even  before  the  Appellate 
Court,  the  appellant's  vnkeel  could  not  in- 
form the  Judge  that  any  document  existed 
to  prove  the  plain iiff*8  right.  The  Judge 
held  under  those  circumstanees  that  there 
was  nothing  whatever  to  prove  that  the  de- 
fendants were  trespassers.  And  what  is 
more  remarkable  as  regards  this  title-deed  is, 
that  the  lower  Court  has  distinctly  stated 
that  before  him  it  was  not  alleged  that  any 
documentary  title  existed.  Before  the  Judge 
again  the  same  fact  is  stated,  that  the  plaint- 
iffs vakeel  was  not  aware  that  any  docu- 
mentary title  of  the  plain  tiff  existed. 

On  special  appeal  to  this  Court,  it  is  said 
that  the  plaintiff  has  been  prejudiced  by  the 
fact  that  the  Moonsiff  fixed  no  issue  on  the 
qnestion  of  title.  It  seems  to  me  that  the 
Moonsiff  was  not  bound  to  ^a  any  issue  at 
all  in  this  Cuse.  Issues  are  to  be  fijced  un- 
der Section  139  of  the  Procedure  Code 
when  both  parties  appear;  and  when  the 
Court  after  enquiry  from  them  can  ascertain 
what  are  the  points  upon  which  the  parties 
are  at  issue,  then  the  Court  shall  proceed  to 
record  the  issues.  But  when  the  defendant 
does  not  appear,  it  is  impossible  to  ascertain 
what  are  the  points  upon  which  the  parties 
are  at  issue. 

We  are  now  told  that  the  plaintiff's  t^a- 
mee  title  under  which  he  claimed  was  one 
which  was  already  in  conteat  between  the 
same  parties  in  another  suit,  and  upon  which 
the  plaintiff  has  since  obtained  a  decree. 
If  this  is  the  real  case,  it  ia  most  extra- 


ordinary that  that  fact   was   not   metuioned 
either  in  the  plaint  or  in  the  course  of  any 
of  the  proceedings  in  the  first  Court,  or  in 
the  petition  of  appeal   to   the  Judge  or  ia 
any  of  the   proceedings   before  the  Jadge, 
It  looks  very   much   as  if  the  plaintiff  had 
been  lyings  by  to  ascertain  what  was  the 
result  of  that  other  suit,  and   waiting  to  put 
forward   what   title   he  pleased  aocording  to 
the  result  of  that  suit.    It  has  turned  out 
that  he  gained  his  suit  in  that  oase,  and 
therefore  he  now  relies   upon    that  itmamee 
title;    but  had  he  lost  that  suit  in  the  Lower 
Appellate  Courts,  there  is  nothing   to  show 
that  he  would  have  relied  upon  that  title. 
According  to  his   own   case,    this  is  a  very 
stale  claim  :  he  admits  that  for  6  or  7  years 
the  defendants  have  been  in  possession— he 
gives  no  explanation  as  to  how  they  got  pos- 
session.    This  suit  has  been  pending  for  two 
years  and  a  hnlf.     It  does  not  seem,  there- 
fore,  to  be  a  suit  in  which  any  indulgeace 
ought  to  be  shown  to  the  plaintiff.     We  are 
asked  to  e:ive  him  a  re-ti'ial  of  the  case  oo 
payment  of  all  costs.     But  we  think  that  the 
defendants  should  not  be   harassed  by  any 
further  proceedings.     Both  the  Courts  were 
quite  right   in   holding    that   there  was  no 
evidence  of  the  plaintiff's  Umamee  title,  a  d 
they  were  therefore  quite  right  in  dismissing 
the  plaintiff's  salt. 

We  dismiss  the  appeal  with  costs. 
3fookerjee,  J, — I  concur. 


The  13th  February  1871. 

Present: 

The   Hon'ble    E.    Jackson    and    Oooocool 
Chunder  Mookerjee,  Judges. 

Kahomedan   3Law— Will — Consent  of 
heirs. 

Case  No.  1720  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Chit' 
tagong,  dated  the  22nd  June  1870, 
reversing  a  decision  of  the  Subordinate 
Judge  of  that  District^  dated  the  5th 
July  1869^ 

Nusrut  Ali  and  others  (Defendants)  Appeh' 
lantSf 

versus 

Zeiuunuissa  (Plaintiff)  Bespondeni, 
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Baboo  Bhugobuity  Churn  Ghose  for  Appel- 
laiU8« 

Baboo  Eithen  Succa  Mookerjee  for  Respond- 
eut. 

BrMAomedAn  Law  tbo  consent  given  by  heirs  to  a 
testator^s  will  before  his  death  is  no  assent  at  all :  to  be 
TiUd,  it  mast  be  gi^en  after  the  testator's  death. 

Jackson,  J, — We  think  that  the  decision 
of  the  AddirioDol  Judge  of  Cbittagong  in  this 
eue  must  be  set  aside,  and  tlie  case  must  be 
remKiided  to  him  for  a  fresh  decision.  The 
plaintiff  brought  this  suit  to  recover  posses- 
sion of  ceria  in  property,  which  she  alleged 
the  was  entitled  to  partly  as  the  heir  of  her 
mother,  who  was  one  of  the  heirs  of  AH 
Hoiseiu,  and  partly  under  a  gift  from  her 
hiherof  another  portion  of  the  share  inherit- 
ed by  her  mother  from  the  same  Ali  Hossein. 
It  sppeiirs  that  the  defendants  had  set  up  a 
will  of  AH  Hossein,  under  which  it  was 
itleged  that  he  had  made  a  bequest  of  the 
whole  of  his  property  to  certain  religious 
purposes.  The  pLiintiff  is  entitled  to  succeed 
ooly  if  this  will  is  not  genuine  or  if  it  is  in- 
valid. On  tlie  other  hand^  if  the  will  is 
geQaioe  and  a  valid  will^  the  plaintiff's  suit 
must  be  dismissed. 

The  firfft  Coart  found  that  the  will  was 
pmuinp,  and  that  it  was  made  with  the 
assent  of  the  testator's  heirs  ;  and  it  also 
foami  that  there  was  no  sufficient  evidence 
tifibegiftto  the  plaintiff  by  the  plaintiff's 
^ber.  It  accordingly  dismissed  the  plaint- 
iff's snit  with  the  exception  of  certain  move- 
sblc  property. 

The  plaintiff  thereupon  appealed  to  the 
Additional  Judge.  He  gives  no  distinct 
opiniou  as  to  whether  the  will  was  really  ex- 
ecuted. But  he  finds  that  inasmuch  as  the 
wife  of  the  testator  did  not  assent  to  the  will 
befere  the  ieaiator's  death,  the  will  is  invalid 
even  though  there  is  some  evidence  to  show 
that  the  wife  had  assented  to  it  subsequent 
io  Ibe  testator's  death.  He  holds  that  such 
sabsequent  Jiasent  is  not  sufficient  to  valid- 
ate the  will.  The  Judge  is  wrong  on  this  point 
of  law.  BarQie  in  his  book  on  Mahomedan 
^^»  F'Bg^  ^1^>  points  out  that ''a  bequest 
**  to  a  stranger  is  valid  without  the  consent 
"*  of  the  heirs,  but  not  beyond  a  third  of  the 
*'  estate,  onless  assented  to  by  them  after 
"  the  testator's  death."  He  then  goes  on  to 
say  io  the  next  sentence,  alluding  to  this  per- 
nitaioB  by  the  heirs  and  alluding  to  a  be- 
quest to  an  heir  and  to  a  stranger,  that — "  If 
"  permitted  by  them,  it  is  lawful  ;  and  if  not 
**  permitted  by  them,  it  is  void,  no  regard 


'*  bein^  had  to  a  permission  granted  in  the 
"  lifetime  of  the  testator,  so  that  they  may 
**  afterwards  retract." 

The  Hedaya  also  in  page  470,  Book  52, 
Chapter  I,  says  that  "  where  a  person  makes 
"  a  will  in  favour  of  part  of  his  heirs,  the 
**  same  rule  holds  as  in  the  case  of  bequeathing 
**  more  than  a  third  to  a  stranger  ;  in  other 
**  words,  the  deed  is  not  valid  unless  the 
"  other  heirs  give  their  consent  to  the  dis- 
<*  position  after  the  death  of  the  testator  ; 
*^  and  their  consent  previous  to  his  death 
'*  will  have  no  effect," 

The  Judge  is,  therefore,  wrong  in  finding 
against  the  validity  of  the  will  only  on  the 
ground  that  the  consent  was  given  after  the 
death  of  the  testator,  because  any  assent 
given  to  the  will  before  his  death  would  be 
in  fact  no  assent  at  all.  The  assent  in  order 
to  be  valid  assent  must  be  one  given  after 
the  testator's  death. 

The  case  must,  therefore,  go  back  to  the 
Judge  for  a  fresh  decision  on  the  question 
as  to  how  far  the  will  is  genuine  and  valid. 

Costs  of  this  appeal  will  form  costs  of 
the  cause. 

Mookerjee,  J.— I  concur. 


The  13th  February  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Widowed  dauirl^ter— Reversioner. 

Case  No.  1790  of  1870. 

Special  appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  East  Burdwan,  dated 
the  2nd  June  1870,  affirming  a  decision 
of  the  Moonsiff  of  that  District^  dated  the 
nth  January  1870. 

Pooran  Chunder  Nundee  and   another  (two 
of  the  Defendants)  Appellants, 

versus 

Sreeshteedhur  Chuckerbutty  (Plaintiff)  Re- 
spondent, 

Baboos  Ashootosh   Dhur   and   Tarucknath 
Sein  for  Appellants. 

Baboo  Kalee  Mohun  Doss  for  Kespondent, 
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The  pos^esHlon  in  rig^ht  of  iiiheriUnce  of  a  widowed 
dau;;hter  having  sons  alive  ia  not  adverse  to  a  reversion- 
er. 

Kemp,  J. — We  must  observe  in  this  case 
tlmt  the  judgment  of  the  Judge  is  altogether 
un^Aiisfuctory.  He  has  given  no  reasons 
wlmtever  for  his  decision;  he  has  not  noticed 
the  points  taken  in  appeal  nor  passed  any 
decision  on  tliese  points.  We  desire  that  in 
future  he  will  be  more  careful  and  write  his 
judgments  with  reference  to  Section  359 
Act  VIII  of  1859. 

The  point  taken  in  this  special  appeal  is 
tliat  the  phiintifT's  suit  is  barred,  inasmuch 
as  Biiownnee,  the  daughter  of  Unnopoorna, 
"when  the  succession  opened  out  to  her,  being 
a  childless  widow,  had  no  right  to  inherit ; 
and  therefore  her  posses.sion  would  be  adverse 
to  the  plaintiff,  and  that  the  cause  of  action 
to  tiie  plaintiff  arose  on  the  death  of  Unno- 
poorna and  his  suit  from  that  date  is  barred. 
There  can  be  no  doubt  that  the  estate  be- 
came vested  in  Bhowanee,  and  there  is  evi- 
dence to  show  that  at  the  time  of  Unnopoorna's 
death,  she,  Bhowanee,  had  sons  then  alive  ; 
and  therefore  her  possession  in  right  of  in- 
heritance was  a  possession  not  adverse 
to  the  plaintiff,  and  his  suit  is  not  barred. 
We  think  that  having  regard  to  the  fact  that 
ihe  defendant  filed  a  genealogical  table  found 
by  both  the  lower  Courts  to  be  false,  and  also 
to  the  fact  that  there  is  evidence  showing 
that  Bhownnee  had  sons  alive  when  the  suc- 
cession opened  out  to  her,  the  suit  of  the 
plaintiff  has  been  rightly  decreed. 

We  dismiss  the  special  appeal  with  costs. 


The  13th  February  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges. 

Arrears  of  rent— Z*labilitj  to  en- 
hanoement. 

Case  No.  1836  of  1870  under  Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Hhaugulpore,  dated  the  \^th 
July  1870.  affirming  a  decision  of  the 
Deputy  Collector  of  that  District,  dated 
ihe  26th  February  iS70. 


Surubjeet  Mundul  and  another  (two  of  the 
Defendants)  Appellants^ 

versus 

Mr.  Misselback  (PlaintiflT)  Bespondent. 

Baboo  Romesh  Chunder  Mitter  for  Appel- 
lants. 

2fr.  R.  E,   Twidale  and  Baboo  Mohnh 
Chunder  Chotodhry  for  Respondent. 

In  a  suit  for  arrears  of  rent  at  an  enhanced  rtte, 
where  a  .ludge  finds  that  plaintiff  is  not  entitled  to  the 
only  relief  asked  for,  be  has  no  right  to  declare  defend- 
ant's  tenure  liable  to  enhancement  prospectively. 

Mitter^  J, — There  is  no  evidence  in  this 
case  to  prove  that  the  rate    paid    by  the  de- 
fendant, special  appellant,  is  below  the  rate 
prevailing  amongst  the  same  class    of  ryots. 
The  Judge   has   laid   great   stress  upon  the 
junitnabundee    papers   of    1273,   and  upoo 
what  he  calls  a  mass  of  kubooleuts  produce*! 
by  the  plain tififs   agent.     But  in    the  first 
place   these    papers    have   not   been    duly 
proved,  as  they  ought  to  have  been  ;  and  in 
the  next  place  it  is  impossible  to  make  ont 
from   them  that   the   defendant  ia  a  ryot  of 
the  same  class  with   the   parties   mentioned 
therein.     Such  being  the  case,  the  plainiifiTs 
suit,  which  was  for  arrears   of  rent   at  eu- 
hanced  rate  for  the  year    1274   only,   ought 
to  have   been    dismissed   at  once.     Instead 
of  that,  the  Judge  goes  on  to  pass  a   decree 
declaring   that   the    defendant's    tenure  is 
liable  to  enhancement,  and  he  has  actually 
fixed  the   rate   at  which  the  defendant  shiil 
have    to  pay   rent  in  the  year    1278,  which 
has  not  yet  come. 

We  think  that  the  Judge  had  no  right  to 
make  any  declaration  regarding  the  liability 
of  the  defendant's  tenure  to  enhancement 
prospectively,  or  to  give  plaintiff  a  decree  for 
enhanced  rent  for  the  future,  if  he  found 
that  the  plaintitif  was  not  entitled  to  the 
only  relief  which  he  asked  for  in  the  plaint, 
viz.y  a  decree  for  arrears  of  rent  at  enhanced 
rate  for  the  year  1274. 

We,  therefore,  reverse  the  decisions  of 
both  the  Courts  below,  and  dismiss  the 
plaintifiTs  suit  with  all  costs. 
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The  13th  February  1871. 

Present : 

Tde  Hon'ble  H.   V.   Bayley  and  Dwarka- 
nath  Milter,  Judges. 

Koarasaee  Jote— Aooretlons. 

Case  No.  1846  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Purneahy 
dated  the  llth  June  1870,  affirming  a 
decision  of  the  Moonsiff  of  Arariah, 
dated  the  \st  January  1870. 

Attimoollab  (Plaintiff)  Appellant^ 

versus. 

Sluukb  Saheboollah  aud  others  (Defendants) 
Respondents. 

Moonshee  Mahomed  Yusoof  for  Appellant. 

Sir,  C.  Gregory  for  Respondents. 

A  monmssee  jotedar  with  a  right  of  occupancy  has 
<  rvfat  to  lancU  which  accrete  to  his  jote,  and  the  ze- 
nindar  cannot  take  them  away  and  settle  them  with 
otber  parties. 

Bayley^  J. — The  plaintiff  in  this  case 
•aedfor31  beegnhs  of  land.  In  the  plaint 
lie  alleged  that  those  lands  were  within  his 
jote,  and  that  in  a  certain  pottah  given  by 
tiie  zemindar  they  were  mentioned  as  gaug- 
bboratee. 

The  defendant's  case  snbstantially  was 
tluu  the  laods  in  suit  accreted  to  liis  mou- 
rotsee  jote,  and  consequently  he  was  entitled 
to  have  them  as  part  of  his  jote.  There 
may  have  been  some  little  indistinctness  iu 
tbe  answer  given  by  the  defendant's  pleader 
to  the  question  put  to  him,  but  that  indis- 
tioctness  was  not  the  fault  of  the  defendant 
but  of  the  Court.  The  question  put  whs  as 
to  how  these  lands  were  the  defendant^,  and 
whether  plaiutiff  had  possession  thereof  and 
was  disposaeased  by  the  defendant.  The 
aoswer  in  substance  was  that  the  lauds  iu 
dispute  were  lands  appertaining  by  right  to 
the  defendanl'tt    mourussee  kudimee    jote, 


that  the  plaintitf  never  had  possession  there- 
of and  the  defendant  never  dispossessed 
him. 

The  issues  laid  down  by  the  first  Court 
were — 

Islly, — Whether  tlie  disputed  land  wns 
settled  with  plaintiff  under  the  pottah  of 
29ih  Magh  1274,  Moolkee,  as  allejred  by  him  ; 
and  whether  the  principal  defendants  forci- 
bly dispossessed  him  on  the  2oth  Kartick 
1275,  Moolkee. 

2ndly — Whether  the  disputed  land  is  the 
exclusive  righc  of  the  principal  derendants, 
and  is  held  by  them  for  a  long  time  from  the 
time  of  their  ancestors. 

The  first  Court  found  in  favour  of  the  de- 
fendants   and  dismissed  the  plaintiffs  suit. 

The  Lower  Appellate  Court  affirmed  the 
judgment  of  the  first  Court,  and  the  special 
appeal  has  been  preferred  before  us  on  three 
grounds. 

Istly, — That  the  Lower  Appellate  Court 
should  have  tried  whether  the  31  beegahs 
were  included  within  the  41  beeguhs  which 
the  defendant  alleged  to  be  his  mourusee 
jote. 

2ndiy. — That  the  defendant's  claim  was 
on  tbe  grouud  of  re-formation,  and  in  the 
face  of  this  the  Lower  Appellate  Court  wns 
wrong  in  deciding  in  his  favor  on  the 
ground  of  accretion,  and  that  even  if  it  were 
an  accretion,  the  zemindar  hud  a  right  to 
settle  the  lauds  with  whomsoever  he  pleased. 

Srdly. — That  under  the  very  terms  of  the 
pottah  the  plaintiffs  title  to  the  laud  was 
proved. 

Now  the  finding  of  the  Lower  Appellate 
Court  in  this  case  is,  that  the  plaintiff  failed 
to  prove  by  any  reliable  evidence  that  the 
disputed  laud  was  formerly  his  land  which 
had  been  washed  away  by  the  river,  and 
that  on  re-formation  in  1272  the  zemindar 
settled  it  temporarily  till  1274  with  the  de- 
fendants. 

The  Lower  Appellate  Court  also  finds  upon 
the  evidence  on  the  record  that  the  disput- 
ed laud  is  an  accretion  to  the  defeudaut's 
jote  which  is  ancestral,  and  respecting  which 
the  defendants  had  a  right  of  occupancy, 
and  that  the  accreted  lands  were  what  hud 
in  part  diluviated.  In  this  view,  the  Lower 
Appellate  Court  held  that  the  defeudant  was 
entitled  to  the  disputed  lands  and  dismissed 
(he  plaintiff's  appeal. 
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We   think   the  judgment   of   the   Lower 
Appellate  Court  is  correct  in  law.     There  is 
in   fact   no  new  case  made   by  the  Lower 
Appellate  Court.     As  stated  above,  the  de- 
fendant's  case   all   along  was   that  the  dis- 
puted 31  beegahs  were  part  of  his  jote  of 
41  beegahs  ;  that  these  lands  had  accreted  to 
his  jote  of  which  he  was  a  mourussee  holder, 
and  therefore  it  became  simply  a  matter  of 
evidence   as  to   whether,  as  the   defendant 
stated,  the  lands  were  accretions  to  his  mou- 
russee  jote,  or  as  the  plaintiflf  alleged  they 
fell  within  the  four  corners  of  his  pottah  of 
1275.     We  see  no  error  in  law  in  the  finding 
of  fact  by  the  Lower  Appellate  Court  upon 
the  evidence  that  the  lands  were  accretions 
to  the  defendant's  mourussee  jote;   and  that 
finding   of   itself  settles   the  point   that  in 
such   cases  the  jotedar  with  right  of  occu- 
pancy has  a  right  to  the  lands  by  virtue   of 
their  being   accretions   to  his  jote,  and  that 
the  zemindar  has   no  right   to   take   them 
uway  from  him  and  settle  them   with  parties 
other  than  the  owners   of  the  parent  jote  : 
in  other  words,  the  zemindar   must   adhere 
to  the  legal  principles  of  accretion  connected 
with  the  jotedar's  rights.     It  is  only  neces- 
Bary    to   add   that   the  pluintiflf  has  failed  to 
prove  his  allegation  of  re-formation   on   the 
fiite  of  his  original  jote. 

We  therefore  dismiss  the  special  appeal 
with  costs. 


The  13th  February  1871. 

Present  : 

The  tton*ble  H.  V.  Boyley  and  Dwarkanath 

Mitter,  Judges, 
Civil  Procedure  Code— Bay  of  bear- 
Ingr  —  Documentar J  evidence  —  Go- 
vernment records— Court  of  Wards. 
Special  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  Purneah,  dated 
the  letk  June  1870,  affirming  a  decision 
of  the  Moonsiff  of  that  District^  dated  the 
fih  Fehrwry  18T0, 


Case  No.  2015  of  1870. 

Sobbee  Jha  (Plaintiff)  Appellant, 

versus 

Shosheeuath  Jha  and  others  (Defendants) 
Respondents. 

Baboo  Taruchnath  Sein  for  Appellants. 

Baboo  Kalee  Kishen  Sein  for  Eespondenls, 

Case  No.  2016  of  1870. 

Sobbee  Jha  and  another  (two  of  the  Defend- 
ants) Appellants^ 

versus 

Shosheenath  Jha    and  another  (Plaintiffs) 
Respondents. 


The  great  object  of  the  Procedure  Code  in  requinng 
a  day  to  be  fixed  for  the  heariog  of  a  case  and  all  the 
evidence  to  b^  adduced  on  that  day,  is  that  parties  may 
thus  be  confronted  with  each  other  and  the  whole  evi- 
dence on  either  side  be  at  one  and  the  same  time  before  the 
Court  Where  a  party  fails  to  produce  his  docaments  at 
the  proper  time,  a  Court  commits  no  error  in  law  in  refus- 
ing to  send  for  them  subsequently,  if  not  satisfied  that 
they  are  necessary  for  the  ends  of  justice. 

Where  records  from  a  Government  office  ate  rcqaircd 
as  evidence,  it  is  for  the  Court  to  send  for  them  ;  but 
papers  reqaired  from  a  Court  of  Wards,  which  is  not  a 
Government  office,  must  be  obtained  by  the  party  who 
needs  them,  by  means  of  a  summons  on  the  proper 
officer. 


Bayley,  J.— -We  think  that  both  these 
special  appeals  which,  it  is  admitted,  'will 
be  governed  by  one  and  the  aaoie  decision, 
must  be  dismissed  with  costs. 

The  only  ground  urged  is  that  the  first 
Court  declined  to  send  for  cerUin  papers, 
being  jumma-khuruch  and  hustobood  papers 
for  1270  and  1271,  from  the  Court  of  Wards, 
agreeably  to  a  petition,  dated  20th  Januarj 
1870,  filed  by  the  special  appellant. 

It  appears  that  issues  were  settled  on  the 
6lh  December.  The  13th  December  was 
fixed  for  the  parties  to  adduce  their  evideuoe. 
On  that  date  all  the  evidence  was  adduced 
apparently,  with  the  exQeptign  of  (be  paper« 
Ufuned  aboTQi 
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On  the  specinl  appellant's  petition  of  the 
20th  January  1870,  the  order  recorded  on 
the  9lh  February  was  that  as  the  Putwaree 
bad  already  given  his  evidence  in  the  matter 
of  the  collections,  any  order  on  the  petition 
was  uDoecessary. 

Both  the  Coarta  below  having  given  the 
pUiotiff  a  decree,  the  defendant  now  comeB 
op  in  ipeeiai  appeal  before  us. 

Now  the  great  object  of  the  Procedure 
Code  for  fixing   a  day   for  the  hearing  and 
requiriug  ail   the  evidence  to  be  adduced  on 
that  day   was   that   parties   might   thus  be 
eoofronced  with  each  other  and   the  whole 
eriddoee  ou  either  side   be  at  one  and  the 
faae  time  before  the   Court.     We  cannot 
1%'j^  the  day  for  hearing   having  been  duly 
fixed,  that  there  was  any  error  in  law  in  the 
first  Court's   refusal   to  send  fur  the  papers 
after  the  evidetice  in  the  case  had  been  re- 
corded.   Moreover,  it  is  clear  that  it  is  not 
for  the  Court  to  get  evidence  from  a  Court 
^  Wards  which  is  not  a  Government  office 
io  tiie  ordinary  sense  of  the  term.     A  Go- 
Terament  office  has   its  records  under  the 
change  of  a  Government  Officer,  and  is  bound 
to  keep  them  under  its  custody  as  Govern- 
meot  property   imleas  its  receives  a  precept 
from  a  Civil    Court.     Thus   in   such  cases 
it  is  for  the  Court  itself  to  send  for  the  re- 
cords of  Government   wheu   it  considers   it 
Dece8<>8ry.     In   the  present  case,  it  was  the 
daty  of  the   special   appellant   to  serve  the 
proper  Officer  of  the  Court  of  Wards  with  a 
summons  calling  upon   him  to  produce  such 
papers  as  the  special  appellant  thought  ne- 
CMsary  to   prove   his  case.     In  addition  to 
that,  it  has   to  be  remarked  that  the  papers 
relied  on  by  ^e  special  appellant  even  when 
called  for  would  be  only  corroborative  evi- 
dence.    Without  any  direct  evidence  of  the 
/act  that  the  rent  had  been  paid  by  Bhimroo 
Mi^er  as   ijarndar,   those  papers  would  not 
be  direct   evidence   in   the   case.     But   be 
that  as  it  may,  the  special  appellant  not  hav- 
iHg  (oWowed  tlie  coarse  indicated  by  the  law 
io  producing  bis  evidence  at  the  proper  time, 
tod  not  having  satisfied   the  Court  that  for 
the  ends  of  justice  the  papers  ought  to   have 
been   aent   for    subsequently,  we  think  there 
\^  00  ground  for  us  to  interfere  in  this  spe- 
cial appeal. 

We,  therefore,  dismiss  these  special  ap- 
ptitli  iriih  GOtUk 


The  14th  February  187U 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges, 

XBaaes—Frocediire— Section  l^l* 
Code  of  Civil  Prooedure. 

Case  No.  1638  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca^  dated 
the  Wth  May  1870,  affirming  a  decision 
of  the  Moonsiff  of  Naraingunge^  dated 
the  2Ath  December  1869. 

Eamul  Kaminee  Dossee  (Plaintiff)  Appel' 
lantf 

versus 

Obhoy  Churn  Ghose  and  others  (Defend- 
ants) Respondents, 

Mr,  Mun  Mohun  Ghose  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

Where  a  Court,  shortly  before  decision  recorded  a 
proceeding  declaring  its  intention  to  frame  additional 
issues,  and  reserved  the  aetual  framing  of  the  issuea 
for  the  time  of  giving  judgment,  its  prooedure  was  held 
not  to  be  warranted  by  Section  141  of  the  Code  of  Civil 
Procedure. 

Jachson^  J. — In  this  case  it  seems  quite 
clear  that  there  has  been  a  mis-trial. 

The  plaintiff,  a  Hindoo  married  woman, 
brought  a  suit  to  recover  possession  of  cer- 
tain immoveable  property  which  she  alleged 
to  have  belonged  to  lier  mother,  Nubo  Door- 
gab,  who  died  in  1264.  She  alleged  that 
she  herself  was  a  minor  unmarried  at  the 
time  of  her  mother's  decease. 

The  defendants'  written  statement  showed 
that  tliey  claimed  to  hold  this  property  un- 
der a  conveyance  executed,  on  face  of  it,  by 
the  husband  of  Nubo  Doorgah  under  a  power 
from  her ;  but  the  written  statement  also 
contained  allegations  that  went  to  show  that 
the  property  had  originally  belonged  to  the 
grandfather  of  the  plaintiff  in  the  male  line  ; 
that  this  property  had  been  mortgaged  by 
him,  but  that  consequently  the  mortgagee 
had  re-conveyed  the  property  to  the  mother ; 
and  that  the  mother,  her  husband,  and  the 
husband's  father,  had  lived  together  and 
jointly  malutaiued  themselves  &om  tbia  pro* 
party, 
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The  Moonsiff,  before  whom  tlie  case  ori- 
gitiuUy  came,  framed  only  two  issues,  one  of 
which  wns  whether  the  suit  had  been  pro- 
perly valued,  and  tlie  second,  whether  the 
mookhtenrnamnh  set  up  by  the  defendant 
was  really  made  by  Nubo  Doorojali  ;  but  be- 
fore the  case  was  finally  determined,  another 
Moonsiff  succeeded  the  tirst  Moonsiff";  and 
after  the  whole  of  the  witnesses  had  been 
examined  on  the  23rd  December,  that  Moon- 
siff* recorded  a  proceeding  in  which  he  stated 
(hat  it  appeared  to  him  necessary  to  alter 
the  issues,  and  he  declared  therefore  that 
the  issues  were  to  be  altered,  and  then  on 
the  following  day,  the  24th  December,  he 
guTe  judgment  in  which  an  entirely  new 
issue  is  stated,  namely,  whether  the  proper- 
ty really  belonged  to  Nubo  Doorgah,  the 
plaintiff's  mother,  or  was  the  property  of 
the  husband  held  in  benamee. 

Now,  we  have  no  evidence  before  us  to 
show  how  this  announcement  was  received 
hy  the  parties  in  the  Moonsiff^s  Court,  but 
it  was  made  one  of  the  grounds  of  appeal  in 
the  memorandum  of  regular  appeal  in  the 
Court  of  the  Judge.  Tliey  complained  that 
this  issue  had  been  framed  at  the  last  mo- 
ment and  had  taken  them  by  surprise,  and 
that  no  opportunity  had  been  given  them  of 
offering  evidence  upon  it. 

The  objection  appears  to  have  been  over- 
ruled by  the  Subordinate  Judge,  who  looked 
at  the  evidence  and  considered  that  the 
plaintiffs  had  offered  evidence  upon  this 
point,  and  that  it  was  not  necessary  to  give 
them  any  further  opportunity  of  so  doing. 
The  same  objection  is  pressed  here  in  special 
appeal. 

I  think  it  is  impossible  to  do  otherwise 
than  order  a  new  trial  in  this  case.  It  has 
been  contended  for  the  respondent  that  the 
Court  of  first  instance  had  a  discretion  under 
Section  141  of  the  Code  of  Civil  Procedure 
to  amend  the  issues  or  frame  additional 
issues  at  any  time  before  decision  of  the  case 
on  such  terms  as  to  it  shall  seem  fit.  . 

No  doubt,  the  Court  had  such  discretion, 
but  that  which  it  did  was,  not  to  amend  the 
i:$8ue8  or  frame  additional  issues  on  such 
lerms  as  it  thought  fit,  but,  shortly  before 
the  decision  to  record  a  proceeding  declar- 
inj:  its  intention  to  frame  additional  issues, 
find  the  actual  framing  of  the  additional 
issue  was  reserved  for  the  time  of  giving 
judgment* 


This  it  is  quite  clear  cannot  be  supported. 
It  was  open  to  the  Moonsiff,  if  he  thought 
that  a  material  issue  remained,  to  frame  that 
issue,  and  thereupon,  upon  such  terms  as  to 
costs  and  the  like  as  it  may  think  fit,  to  fix 
a  day  for  the  further  hearing  of  the  case 
upon  that  issue,  so  that  the  parties  should 
have  an  opportunity  of  adducing  evidence 
upon  it,  if  necessory.  This  anpears  to  have 
been  altogetlier  neglected.  The  case  must, 
therefore,  go  back  to  the  Court  of  first  ii\- 
stiince  in  order  that  this  procedure  may  he 
observed.  That  boinir  done,  the  Court  will 
have  the  power  of  looking  at  the  case  on  all 
the  points,  and  considering  the  whole  of  the 
evidence  and  coming  to  a  fresh  decision. 

AinsUe,  J, — I  concur. 


The  14th  February  1871. 

Present : 

The    Hon'ble    E.    Jackson    and    Onoocool 
Ch under  Mookerjee,  Judges, 

ISLiglkt  of  ooonpanoy— Section  6  Act  X 
of  1899— Trancfera. 

Case  No.  1731  of  1870  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  bg 
the  Judge  of  Dacca,  dated  the  20/4 
3tay  1870,  affirming  a  decision  of  the 
Deputif  Collector  of  Moonsheegunge^ 
dated  the  Wth  August  1869. 

Tara  Pershad  Boy  and  others  ( Defendants) 
AppellantSy 

versus 

Soorjo  Kant  Acharjee  Chowdhry  (Plaintiff") 
Respondent, 

Baboos  Chunder  Madhuh   Ghose  and    Ro^ 
mesh  Chunder  Mitter  for  AppellaDta. 

Baboos  Hem  Chunder  Banerjee  and    Sree* 
nath  Doss  for  Respondent. 

The  riRht  of  occupancy  stated  in  Section  6  Act  X  of 
1859  cannot  be  transferred  except  as  laid  dowa  in  ihal 
Act.  When  a  jote  is  transferred  even  with  the  consent 
of  the  zemindar,  the  transferree  merely  acquires  a  new 
jote  on  the  terms  on  which  the  old  tenure  was  hild 
hut  he  is  nut  entitled  to  make  up  his  right  ot  ocxupancy 
by  adding  the  time  duriog  whicL  his  predeccoaor  beld  iii 
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JaektoHj  J. — This  was  a  suit  under 
Claose  6  Sectiou  23  Act  X  of  1859.  The 
pliintiff,  illesios:  himself  to  be  the  owner  of 
I  tenure  coosisting  of  69  beegahs  and  odd 
eottahfl  ia  the  zemiodary  of  the  defendants, 
fttted  thit  he  had  been  illegally  dispossess- 
ed from  that  tenure  by  the  defendants  on  the 
27thCboit  1274,  and  he  therefore  sought  to 
recover  possession.  The  defendants  in  their 
j  aaswer  denied  that  the  plaintiff  had  been 
dispossessed  in  Chott  1274,  denied  that  he 
hid  been  in  possession  for  three  years  previ- 
008  to  that  time,  nnd  urged  that  consequent- 
ly the  Law  of  Limitation  barred  the  suit  : 
tiiej  orged  also  tiiat  the  suit  would  not  lie 
uoderAct  X  of  1869.  And  the  plaintiff 
bi?iDg  alleged  that  he  held  a  right  of  occu- 
ptDcy  JB  this  land,  the  defendants  contend- 
ed that  no  such  right  existed  in  him. 

Both  the  lower  Courts  have  found  in 
fiTor  of  the  plnintiff  on  the  question  of 
liiDiUtion  :  they  have  found  that  he  was  in 
possession.  The  Lower  Appellate  Court 
eoocarring  in  the  decision  of  the  first  Court, 
Us  foand  that  the  plaintiff  was  dispossessed 
ioChoit  1274  ;  and  on  the  question  of  the 
ri^htof  occupancy  of  the  plaintiff,  the  Ap- 
pellate Court  seems  to  be  of  opinion  that 
vlieiher  be  held  a  right  of  occupancy  or 
not,  still  the  transfer  of  the  jote  to  the 
present  plaintiff  was  a  legal  transfer,  and 
consequently  the  plaintiff  was  entitled  to 
recofer. 

The  first  point  taken  before  us  in  special 
sppeal  isy  that   the  Lower  Appellate  Court 
bu  not  properly    decided    the  question    of 
limiiation.     I  certainly  think  that  it   would 
be  better  if  the  Appellate   Court  had  given 
iisown  reasons  for  coming  to  the  conclusion 
St  which   it    has   arrived.      Looking   back, 
however,  to  the  facts  found  by  the   Deputy 
Collector,  there  seems  to  have  been   ample 
eyidence  to  the  effect   that  the   plaintiff  had 
been  in  possession  and  that  he  was  dispossess- 
ed on  the   date   alleged.       The  first  Court 
^oes  very  carefally    into  the  evidence  on  the 
poiot,  and   considers  that   the   dispossession 
did  take  place  on  the   date   alleged.     There 
ii  also   the    fact    that    a   few   years   before 
the  alleged    dispossession,    there  had    been 
an  Act  IV  decree  passed    in   favor  of  the 
plaintiff,  and    that   the  plaintiff  had  actually 
sought  to  be   pat  in  possession,  and  orders 
had  been  passed    to  put  him  in  possession. 
Coupling  this  fact  with  the  evidence  of  dis- 
possession subsequently,  it  seems  to  me  that 
the  Courts  were  of  opinion  that  the  plaintiff 
had  been  ia    possessioa   until  he  was   dis-* 


possessed   as   alleged,   and    that   there  was 
ample  evidence  to  support  that  finding. 

The  second  point  which  h<is  been  taken 
before  us  is  that,  even  takinsr  the  plaintiff's 
statements  as  detailed  in  his  plaint  to  be 
correct,  the  plaintiff  cannot  obtain  a  decree  ; 
that  it  is  for  the  plaintiff  who  brings  a  suit 
of  this  sort  to  show  that  his  tenancy  was 
still  subsisting:  when  he  was  dispossessed. 
The  plaintiff  claims  his  tenancy  to  be  sub- 
sisting solely  on  one  ground,  namely,  that  he 
held  a  right  of  occupancy  :  he  does  not  claim 
to  hold  under  any  terminable  leose  the  term 
of  which  has  not  expired  ;  he  does  not  claim 
for  his  tenure  any  particular  rights  ;  his 
claim  is  that  he  holds  a  right  of  occupancy. 
It  is  argued  before  us  for  the  defendant  that 
this  right  of  occupancy  did  not  exist,  and  for 
the  plaintiff  that  the  plaintiff  had  made  out 
such  a  right.  We  are  not  satisfied  upon  this 
point  that  the  plaintiff  has  any  right  of  occu- 
pancy. The  plaintiff's  allegation  is  that  this 
tenure  was  formerly  held  by  Mr.  Lamb, 
that  he  purchased  it  from  Mr.  Lamb  in  the 
year  1267,  and  that  he  was  dispossessed  in 
the  year  1274.  It  is  admitted  then  that 
between  the  year*  1267  and  1274,  he  himself 
could  not  have  acquired  a  right  of  occu- 
pancy, but  that  right  is  claimed  as  having 
been  obtained  by  transfer  from  Mr.  Lamb. 
It  is  argued  that  as  the  zemindar  consented 
to  the  transfer  of  the  rights  which  Mr.  Lamb 
possessed  to  the  present  plaintiff,  the  con- 
duct of  the  zemindar  in  allowing  the  sale  to 
take  place  was  sufiicient  evidence  of  his  con- 
sent to  the  transfer  of  the  right  of  occupan- 
cy as  well  as  of  the  jote.  We  think  that 
the  right  of  occupancy  stated  in  Section  6 
Act  X  of  1859,  is  not  a  right  which  can  be 
transferred  except  as  laid  down  in  the  Ace, 
It  is  a  right  which  is  attended  with  certain 
privileges  which  are  stated  in  Act  X  of  1859; 
those  privileges  can  only  be  acquired  under 
the  distinct  circumstances  stated  in  that  Acr. 
There  is  nothing  to  show  that  in  the  original 
jote,  which  was  stated  to  have  been  held  by 
Mr.  Lamb,  there  were  any  such  terms  as 
would  make  the  tenure  a  perpetual  one.  As 
far  as  we  can  see  it  was  only  a  yearly  holding. 
Even  if  the  defendant  consented  to  the  trans- 
fer, it  seems  to  me  that  the  plaintiff  thereby 
merely  acquired  a  new  jote  on  the  same 
terms  as  the  original  tenure  was  held.  Ha 
might  in  time  acquire  a  right  of  occupancy, 
but  he  is  not  entitled  to  make  up  his  right 
of  occupancy  to  add  the  time  during  which 
his  predecessor,  Mr.  Lamb,  held  it. 

There  is  one  decision  of  this  Court  quoted 
agaiust  this  view  of  the  law,  which  is  to  be 
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found  in  V  Weekly  Reporter,  page  55,  Act  X 
Rulings  ;  and  there  is  no  doubt  it  is  to  some 
extent  in  point.  There  is  an  allusion  there 
to  some  consent  to  the  transfer  havin<^  been 
j^iven  ;  but  whether  it  was  a  direct  consent,  or 
one  presumed  only  from  the  receipt  of  rent, 
is  not  very  clear  upon  the  facts.  In  this 
case  now  before  us  there  was  no  direct  con- 
sent, and  consent  is  only  presumed  from  the 
receipt  of  rent  by  some  shareholders  of  the 
estate.  The  two  cases  may  therefore  not 
have  been  analogous. 

There  is  a  subsequent  Full  Bench  decision 
of  this  Court  to  be  found  in  VII  Weekly  Re- 
porter, pnge  529,  which  to  some  extent  sets 
aside  that  former  decision.  It  may  be  said 
that  that  also  is  n3t  directly  in  point.  It 
was  there  contended  that  every  tenure  in 
which  a  right  of  occupancy  was  acquired 
became  a  transferable  tenure  ;  but  it  was 
held  that  **  there  is  nothing  in  Section  6  Act 
*^X  of  1859  which  shows  that  it  was  the 
*'  intention  of  the  Legislature  to  alter  the 
"nature  of  a  jote  and  to  convert  a  nou-trans- 
**  ferable  jote  into  a  transferable  one,  merely 
*'  because  a  ryot  who  held  it  for  12  years 
**  had  thereby  gained  a  right  of  occupancy 
*' under  Act  X  of  1859." 

I  am  of  opinion,  then,  that  the  plaintiff  has 
not  acquired  in  this  jote  by  his  7  years 
holding  or  by  the  transfer  from  Mr.  Lamb 
any  right  of  occupancy,  and  the  plaintiff's 
tenure  must,  therefore,  be  held  to  be  a  yearly 
tenure  subsisting  from  year  to  year,  and  he 
is  liable  accordingly  to  be  dispossessed  at 
ihe  end  of  each  year  wnen  his  tenure  is 
liable  to  be  determined. 

There  was  at  one  time  some  question  whe- 
ther a  Court  should,  in  trying  a  case  under 
Clause  6  Section  23  Act  X  of  1859,  go  into 
the  question  as  to  the  plaintiff's  tenure  being 
still  subsisting  or  not.  But  this  has  been 
set  at  rest  by  the  Full  Bench  Decision  of 
this  Court  to  be  found  in  IX  Weekly  Re- 
porter, page  513.  It  was  there  held  in  a  suit 
under  Clause  6  Section  23  Act  X  of  1869, 
where  a  ryot  alleged  that  he  had  been 
illegally  ejected,  it  was  a  proper  issue 
for  determination  whether  the  tenancy  was 
at  an  end  or  not  ;  '^  the  question  is  open  as 
"  to  whether  the  tenancy  was  at  an  end  or 
'^not ;  and  if  at  an  end,  the  ryot  must  fail 
*♦  iu  his  suit." 

Looking  then  to  the  plaintiff's  case  as 
regards  his  own  tenancy,  it  seems  to  us  that 
he   has   altogether   failed  to  make   out   his 


right  of  occupancy.  He  was,  therefore,  only 
a  yearly  tenant.  His  own  statement  that  he 
was  dispossessed  at  the  end  of  the  year  is, 
under  these  circumstances,  sufficient  to  throw 
him  out  of  Court.  The  dispossession  wua 
on  the  27th  Choit  1274.  It  is  true  that  two 
or  three  days  existed  beyond  that  up  to  the 
end  of  the  year.  But  we  think  in  fact  that 
the  dispossession  was  at  the  end  of  the  year, 
and  at  a  time  when  the  defendant  wns 
entitled  to  dispossess  him,  because  his  yearly 
tenure  has  ceased.  The  plaintiff,  therefore, 
upon  the  facts  stated  in  the  plaint  and  upon 
the  facts  found  in  this  case,  cannot,  we 
think,  recover  his  jote.  The  only  point 
upon  which  there  mi^ht  be  some  case  made 
out  for  him  is,  if  the  original  jote  was  a  per- 
petual jote.  Hut  there  is  no  allegntioa  of 
that  sort.  It  is  only  alleged  here  that  the 
plaintiff  has  a  right  of  occupancy  and  that 
the  jote  is  transferable.  That  it  is  traiiH- 
feruble  with  the  consent  of  the  zemindar  is 
undoubted,  and  such  consent  has  been  made 
out  in  this  case  ;  but  there  is  no  evidence 
and  indeed  no  allegation  that  the  origimd 
tenure  of  Mr.  Lamb  was  of  a  perpetual 
nature. 

We  reverse  the  decisions  of  the  lower 
Courts,  and  dismiss  the  plaintiff's  suit  with 
costs  in  all  the  Courts. 

Mooherjeey  J. — I  concur  in  dismissing  the 
suit  of  the  plaintiff  with  costs. 


The  14th  February  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges, 

Water-ooarse—RlsrlitB* 

Case  No.  1752  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated 
the  30/A  May  1870,  reversing  a  decision 
of  the  Moons{ff  of  that  District y  dated  tlte 
29th  September  1869. 

Nund  Kishore  Singh  and  others  (Defendants) 
Appellants, 


Lalla  Burjun  Lall  (Plaintiff)  Respondent. 
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Mr.  R.  E,  Twidale  for  Appellauts. 
Bahoo  Nil  Madhub  Sein  for  Respondent. 

In  a  suit  to  compel  the  fiUinc  ap  of  a  pyne  which  ran 
nw  pUintira  land  and  conveyed  Mater  to  d<».fend- 
Kit'sMtate,  where  defendant  denied  having  done  any 
thing  bevond  his  own  right*  or  anything  which  was  in- 
juriooii  to  the  plaintiff,  plaintiff  obtained  a  decree. 

Hkld  that  before  giving  judgment  for  plaintiff,  the 
Coort  ought  to  have  shewn  in  what  manner  his 
right  had  been  infringed,  and  then  to  give  a  definite 
decree  as  to  what  defendant  was  bound  to  do. 

Jackson,  J. — We  think  that  the  decision 
of  the  Lower  Appellate  Court  as  it  stands 
caoDOt  be  supported. 

The  plaintiff's  suit  was  to  compel  the  fiUin*? 
op  a  certain  pyne  which  ran  over  the 
plninuSf's  land  for  the  purpose  of  conveying 
water  to  the  defendant's  estate,  and  in  the 
course  of  that  pyne  was  a  certain  dangak 
ihroagh  whieh  the  water  had  been  ac- 
customed to  flow  out  of  the  pyne  on  to  the 
plaintiff's  land. 

The  defendant  denied  tliat  he  had  done 
iny  thinoj  beyond  his  own  rights  or  injurious 
to  the  plaintiff  ;  he  alleged  that  he  had  mere- 
ly repaired  the  bed  of  the  pyne  in  order 
that  the  water  should  flow  along  it  in  the 
accofitomed  way. 

The  Moonsiff^  went  fully  into  the  case, 
and  considered  that  the  evidence  of  the 
witnesses  for  the  plaintiff  was  discrepant 
and  contradictory  and  that  the  plaintiff"  had 
not  made  out  the  right  that  he  claimed,  and 
also  that  he  had  sustained  no  damage.  He, 
therefore,  distnissed  the  suit. 

The  Subordinate  Judge  on  appeal  has 
very  snmroarily  overruled  the  opinion  of 
the  Moonsiff  upon  the  evidence,  and  has 
declared  that  the  survey  map  produced  by 
the  plaintiff  conclusively  establishes  that  he 
was  entitled  to  have  his  land  irrigated  from 
the  defendant's  pyne  ;  and  although  he  does 
not  show  in  what  precise  way  plaintiff  has 
been  endamaged,  he  orders  that  the  defend- 
ant is  to  fill  up  the  pyne  again  as  it  was 
formerly  ;  or,  as  an  alternative,  that  if  the 
defendant  should  open  the  plaintiff^'s  dangah 
ia  SQcb  A  manner  as  to  allow  the  flow  of 
water  through  it,  so  that  the  plaintiff  should 
not  sustain  any  damage,  then  the  plaintiff 
is  to  be  content  therewith. 

Now,  that  18  a  decree  impossible  to  be  exe- 
cuted, because  a  contest  would  of  course  arise 
when  it  came  to  the  plaintiff  availing  himself 
of  it,  as  to  what  depth  the  pyne  had  been  : 
aod  it  is  noticeable  that  the  Moonsiff'  shows 


the  evidence  of  the  witnesses  on  this  point 
to  have  been  very  contradictory,  some  say- 
ing that  it  was  of  the  depth  of  a  cubit,  some 
of  a  yard,  some  that  it  came  up  to  a  man'a 
breast,  and  others  the  full  height  of  a  man, 
and  so  on.  I  think  it  clear  that  the  Court 
below,  before  giving  judgment  for  the 
plaintiff,  ought  to  have  shown  in  what  man- 
ner the  right  of  the  plaintiff*  had  been  in- 
fringed ;  and  having  found  on  that  point, 
it  should  then  have  given  a  definite  decree 
as  to  what  defendant  was  bound  to  d<»,  that 
is  to  say,  to  define  what  the  depth  of  the 
defendant's  pyne  had  been  relatively  to 
plainliff^s  dangah,  and  to  what  height  it 
was  necessary  to  restore  it  ogain. 

I  think,  therefore,  the  case  must  go 
back  to  the  Subordinate  Judge  in  order  that 
he  may  determine  these  points,  and  in  doing 
so  to  re-consider  the  evidence  and  attribute, 
at  any  rate,  to  the  judgment  of  the  Moon- 
siff that  weight  which ^  it  fairly  deserves 
from  the  circumstance  of  his  having  had 
the  witnesses  before  him,  and  having  gone 
with  great  care  and  attention  into  the  facta 
of  the  case. 

Ainslte,  J.— I  concur. 


The  14th  February  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Section  2€6,  Code  of  Civil  Proce- 
dure—CoUuaion— Onus  probandi— 
Convejance  bj  Jadgrment-debtor— 
Attachment. 

Case  No.  1858  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  \Qth  July  1870,  reversing  a  decision 
of  the  Moonsiff  of  Serampore,  dated  the 
23rd  February  1870. 

Digumburee  Dossee  (one  of  the  Defendants) 
Appellant, 

versus 

BaneeMudhubGhose  (Plaintiff)  Respondent 
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Babnns    BhnggobutOf     Churn    Ghose    and 
Kalee  Pro^unno  Roy  for  Appellant. 

Baboos  Sham  Lall  Mitter  and  Mohendro 
Lall  Seal  for  Respondent, 

If  a  plaintiff  coming  intn  Court  under  Section  246  of 
the  Code  of  Civil  Procedure  to  set  aside  an  attachment 
and  sale  shows,  in  proof  of  his  title,  that  a  deed  of  sale 
boa  been  executed  in  his  favor  by  the  judgment-debtors, 
and  that  consideration-money  has  passed  and  possession 
has  been  given  him,  he  starts  his  case  suflBciently.  If 
the  defendant  alleges  notwithstanding  that  the  sale  was 
collu:}ive  and  fictitious,  it  is  for  him  to  show  that  it  was 
hO. 

It  is  not  illegal  for  a  judgment-debtor  to  dispose  of 
all  his  property  before  attuchment,  provided  the  trans- 
action is  an  actual  conveyance  and  not  merely  nominal. 

Glover,  J. — The  defendant  No.  1  in  this 
case,  Dignmburee  Doasee,  got  a  decree 
ngfiiiiHt  the  other  two  defendants  on  the 
original  side  of  the  High  Court,  and  in 
execution  attached  certain  properties  as  be- 
longinjr  to  the  judgment-debtors,  whereupon 
the  plaintiff  put  in  a  petition  under  Section 
246  of  the  Code  of  Civil  Procedure,  claim- 
ing the  property  under  a  bill  of  sale  said 
to  have  been  executed  by  the  judgment- 
debtors.  This  petition  was  rejected  on  the 
28th  of  April  1868,  and  the  property 
brought  to  sale  in  satisfaction  of  the  decree. 
Upon  this  the  plaintiff  brought  a  regular 
suit  to  establish  his  title  both  as  agninst  the 
dpcree-holder,  that  is,  the  present  defendant 
No.  1,  and  as  against  the  auction-purchaser. 
It  appears,  however,  that  the  only  party 
upon  whom  summons  was  served  was  the 
auction-purchaser,  and  the  result  of  the 
litigation  was  that  the  plaintiff  got  a  decree 
as  against  the  auction-purchaser  only.  At 
the  same  time  the  sale  was  quashed  for  irre- 
jiularity.  On  the  property  being  thus  re- 
leased, the  judgment-creditor  again  attached 
it  in  satisfaction  of  her  original  decree  against 
the  defendants  Nos.  2  and  3.  The  plaintiff 
again  intervened,  claiming  the  property  on 
the  same  ground  as  he  did  before,  namely, 
by  purchase  from  the  defendants.  His 
claim  was  again  disallowed,  and  he  brought 
a  fresh  suit  (the  present  one)  this  time 
as  against  the  decree-holder. 

The  defence  is  that  the  suit  is  barred  by 
limitation,  not  having  been  brought  within 
one  year  from  the  28th  of  April  1868  ;  and 
second,  that  the  sale  to  the  plaintiff  was 
collusive  and  fraudulent,  made  only  a  few 
days  before  the  attachment. 

The  first  Court  held  that  the  suit  was 
jiot  borred,  but  on  the  merits  dismissed  the 
plaintifi*a  caftei  fiadiog  tbA(  the  9ftle  wm 


The  Judge  on  appeal  reversed  that  deci- 
sion, holding  that  there  was  no  proof  that 
the  sale  of  the  property  which  was  proved 
to  have  been  made  was  a  collusive  traosac- 
tion,  although  there  might  be  suspicious 
circumstances  arising  from  the  admitted 
conuection  between  the  parties. 

In  special  appeal  it  is  contended  that  the 
Judge  placed  the  onus  improperly  on  the 
defendants,  that  it  was  for  the  plaintiff  to 
prove  that  the  sale  to  him  was  genuine,  and 
that  in  coming  to  his  decision  the  Judge 
overlooked  all  the  various  circumstances 
which  swayed  the  judgment  of  the  firat 
Court,  and  did  not  give  weight  to  the  various 
presumptions  which  induced  the  Mooasiff 
to  hold  that  the  sale  was  collusive  aud 
fraudulent. 

As  regards  the  onus,  it  seems  to  as  thiit 
the  onus  was  not  on  the  plaintiff  but  on  Uie 
defendant.  The  plaintiff  coming  into  Court 
under  Section  246  to  set  aside  an  attach- 
meat  and  sale,  was  bound,  no  doubt,  to  prove 
his  own  title  ;  and  this  he  could  ouly  prove 
by  showing  that  there  had  been  a  sale- 
document  executed,  that  possession  had  been 
given  to  him  by  the  vendor,  and  that  the 
consideration  of  that  sale  had  passed. 
Prima  facie  this  was  a  sufficient  starting 
of  the  plainiiff^s  case,  and  if  the  defendant 
wished  to  show  that  notwithstanding  that 
the  sale  had  been  made  ( as  both  the  lower 
Courts  have  found  on  the  evidence  that 
it  was  made)  that  sale  was  collusive  and 
fictitious,  it  was  for  the  defendant  to  show 
that  it  was  so. 

A  great  deal  has  been  made  in  the  course 
of  the  argument  of  the  fact  that  the  veudoT 
and  the  vendee  are  relatives,  and  that  the 
judgment-debtor  has  successfully  contrived 
to  get  rid  of  the  whole  of  his  property  to 
one  party  or  the  other,  so  as  entirely  to  de- 
feat his  judgment- creditors  ;  and  that  this 
sale  in  particular  was  made  only  within  5 
days  of  the  attachment  by  the  judgment- 
creditor,  defendant.  It  may  very  well  be 
that  the  judgment-debtor  did  dispose  of  all 
his  property  with  the  intention  of  keeping 
his  judgment-creditors  out  of  their  money, 
but  if  he  did  actually  dispose  of  all  his  pro- 
perty and  if  he  did  so  before  there  was  any 
attachment  upon  that  property,  however 
immoral  his  conduct  may  have  been,  it  was 
not  illegal.  To  make  a  transaction  of  this 
sort  ilhgal,  it  would  be  necessary  for  the 
defendant  to  show  that  the  alleged  convey- 
f^Qoe  WM  1^  Qomina)  quo  odIjti  wA  (bit  \k% 
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jodgmeiiudebtor,  nUhouc^li  lie  pretended  to 
sell,  did  ill  fnct  retaiu  possession  of  the  pro- 
penj  himself.  On  this  point  it  has  been 
found  by  the  Judge  that  the  defendant  hiis 
failed  to  prove  that  the  judgment-debtor,  and 
not  the  plain  tiff,  was  in  actual  possession 
of  the  property.  Here  again  it  is  said  that 
the  onus  has  heen  wrongly  placed,  and  that 
it  was  npt  for  tlie  defendant  to  show  that 
the  judgment-debtor  was  in  possession.  For 
the  same  reasons  given  above,  it  appears  to 
08 fhftt,  under  the  circumstances  of  this  case, 
tlieonu9  was  on  the  defendant,  and  that  the 
Judge  w>is  right  in  so  placing  it. 

We  have  been  referred  in  the  conrse  of 
the  Brflriiment  to  a  decision  published  at 
pipe  422  Volume  XI  Weekly  Reporter, 
io  the  case  of  Moliima  Chunder  Kooudoo 
iersui  N<M)rooddeen  and  another,  to  show 
thit  where  there  is  an  allegatfon  of  illegality, 
it  ia  for  the  plaintiff  to  prove  the  illegality. 
But  that  case  has  nothing  to  do  with  the 
pi^eent  one.  That  was  a  suit  to  set  aside 
I  summary  order  under  Section  246  on  the 
groood  that  the  summary  order  was  illegal, 
bat  here  ttere  is  no  question  as  to  the  lega- 
lity or  otherwise  of  the  summary  order  ;  the 
only  question  is  whether  the  sale  was  ac- 
toaily  made  at  a  time  when  the  judgment- 
debtor  had  siillthe  right  to  convey,  or  not. 

There  seem,  therefore,  to  be  no  grounds 
for  ioterfering  with  the  decision  of  the  Court 
bflnir,  audi  this  special  appeal  must  be  dis- 
miased  with  costs. 


The  14ih  February  1871. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

4^6at*8  eiridenoe— Snhancement  of 
r«nt— Biceess  land— Section  4  Act 
X.  1859. 

Cases  Nos.    1904   to    1908  of    1870   under 
Act  X  of  1859. 

Sf^ecial  Appeals  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
6«A  June  1870,  reversing  a  decision  of 
fhe  Deputy  Collector  of  Moodhapoora, 
dmted  (he  2bih  Novmber  1809. 


Mr.  Richard  DeCourcy  (Plaintiff)  Appellant^ 

versus 

Meghnath  Jha  and   others  (Defendants)  Re- 
spondents^ 

Mr.  R.  T.  Allan  Viud  Baboo  Khettur  Mohun 
Mookerjee  for  Appellant. 

No  one  for  Respondents. 

The  evidence  of  a  defendant's  agent  in  the  absence 
of  defendant's  own  deposition  though  not  full  nod 
complete  is  legal  evidence. 

The  rent  of  a  tenure  protected  from  enhancement 
under  the  provisions  of  Section  4  Act  X  uf  1850  cannot 
be  increased  on  the  ground  of  excess  land. 

Mitter^  J. — This  was  a  suit  for  arrears  of 
rent  at  enhanced  rates. 

The  Lower  Appellate  Court  has  found 
that  the  tenure  held  i)y  the  defendant  is  pro- 
tected from  enhancement  under  the  provi- 
sions of  Section  4  Act  X  of  1859. 

It  is  urged  in  special  appeal  that  the  only 
evidence  to  prove  the  farkhuttees  and  da- 
khilahs  produced  by  the  defendant  consists 
of  the  deposition  of  his  karpurdauz  or  agent, 
and  that  this  evidence  ought  not  to  have 
been  accepted  by  the  Judge  as  good  and 
sufficient  in  the  absence  of  the  depositions  of 
the  defendant  himself. 

We  are  of  opinion  that  this  objection  is 
not  tenable.  Although  the  evidence  of  the  de- 
fendant's karpurdauz  is  not  full  and  complete, 
there  can  be  no  doubt  whatever  that  it  was 
legal  evidence.  He  produces  the  dakhilahs 
and  farkhutees,  and  says  they  were  rhe 
dakhilahs  and  farkhutees  obtained  by  his 
principal  from  the  previous  owners  of  the 
land.  What  means  of  knowledge  the  wit- 
ness possessed  does  not  appear  on  the  face 
of  his  depositions,  but  if  there  was  any 
doubt  to  be  cleared  upon  this  point,  it  was 
open  to,  and  the  duty  of,  the  plaintiff  to  cross- 
examine  the  witnesses  on  the  matter,  and  as 
he  did  not  choose  to  do  so,  we  cannot  hold 
that  the  Judge  bus  committed  an  error  in 
law  in  believing  that  evidence.  We  wish 
further  to  remark  that  a  strong  corrobora- 
tion of  this  evidence  is  afforded  by  the 
papers  filed  by  the  plaintiff  himself;  and 
at  I  hough  the  Deputy  Collector  came  to  a 
different  conclusion  from  that  arrived  at  i)y 
the  Lower  Appellate  Court,  he  was  obliged 
to  admit  that  the  jummabundee  papers  put 
in  by  the  plaintiff  himself  did  not  show 
much  variation  in  the  reut  payable  bjr  tU^ 
defendant 
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The  uext  objection  relates  to  excess  lands. 
With  regard  to  these  lands,  the  Judge  held 
that  the  plaintiff  has  failed  to  show  that  he 
ever  received  or  collected  any  rent  from  the 
defendant  on  account  of  them.  But  be  that 
OS  it  may,  it  is  quite  clear  that  the  rent  of 
the  original  tenure  held  by  the  defendant, 
which  tenure  has  been  expressly  found  by 
the  Judge  to  be  protected  from  enhance- 
ment, cannot  be  altered  or  increased  on  the 
ground  of  any  excess  lands.  If  those  excess 
lands  were  included  within  the  original  tenure 
from  the  beginning,  the  plaintiff's  claim  for 
assessment  of  those  lands  must  share  the 
same  fate  as  his  claim  for  the  enhancement 
of  tlie  rent  of  the  original  tenure,  for  what- 
ever quantity  of  land  might  be  in  the  pos- 
session of  the  defendant,  if  he  has  been 
paying  at  a  uniform  rate  for  those  lands 
from  the  time  of  the  permanent  settlement, 
the  plaintiff's  claim  for  enhancement  of 
rent  must  fall  to  the  ground  under  the 
express  provisions  of  Section  4.  If,  on 
the  other  hand,  the  so-called  excess  lands 
have  been  unjustly  taken  possession  of  by 
the  defendant  subsequent  to  the  creation 
of  the  original  tenure,  the  plaintiff  can- 
not maintain  this  action  in  the  Revenue 
Court  without  proving  that  the  relation  of 
landlord  and  tenant  exists  between  him  and 
the  defendant  with  regard  to  those  lands  ; 
for  then  his  only  remedy  would  be  to  sue 
the  defendant  in  the  Civil  Court,  either  for 
ejectment  as  a  trespasser  or  for  qse  and 
occupation.  The  view  taken  by  us  is  fully 
supported  by  a  judgment  delivered  by  the 
lute  Chief  Justice  in  the  case  of  Roushun 
Bibee,  reported  at  page  57  Act  X  Rulings 
Volume  VI  Weekly  Reporter.  That  there 
was  a  mourosee  pottah  in  that  case  does  not, 
in  our  opinion,  make  any  difference  whatever. 
Whether  the  original  tenure  is  covered  by  a 
mourosee  pottah,  or  it  is  protected  from  en- 
hancement under  the  provisions  of  Section 
4,  the  consequences  would  be  precisely  the 
same  ;  for  to  make  any  addition  to  the  rent 
payable  on  account  of  the  lands  so  protected 
on  the  ground  that  the  defendant  has  taken 
possession  of  other  lands  which  were  not 
originally  leased  to  him  would  be  in  fact  to 
dettii*oy  the  permanent  mokururee  tenure 
which  the  law  has  given  to  him.  It  was 
for  plaintiff  to  rebut  the  presumption  under 
•Section  4,  if  he  could,  by  showing  a  varia- 
tion ;  but  this  he  did  not  do,  and  there  is 
nothing  to  show  that  the  agreement  between 
tiie  parlies  was  for  the  payment  of  so  much 
perbeegah. 

For  the  above  reasons  we  modify  the  deci- 
b^vu  of  tht}  Lower  Appellate  Court/by  award- 


ing to  the  plaintiff  a  decree  for  the  amount 
admitted  by  the  defeodant  to  be  due  from 
him. 

The  result  of  our  decision  is  that  a  decree 
will  be  entered  in  the  plaintiff^s  favor  for  ru- 
pees 6-10  annas  in  special  appeal  No.  1904  ; 
for  rupees  5-11  annas  in  special  appeal  No. 
1905  ;  for  rupees  2A\  annas  in  special  appeal 
No.  1907;  and  for  rupees  11-3  annas-in  special 
appeal  No.  1908,  the  plaintiffs  paying  all  the 
costs  incurred  by  the  defendants  in  the  lower 
Courts,  but  no  costs  in  this  Court  us  the 
respondent  did  not  appear.  Special  appeal 
No.  1906  should  be  dismissed  with  costs. 


The  15th  February  1871. 
% 

Pre$ent : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 


Attaohment  —  Judgment-oredttor'a 
olaims— Jadgrment-debtor's  rlfirbt. 


Case  No.  425  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judicial  Commissioner  of  Chota- 
NagporCy  dated  the  13M  August  1870, 
afiirming  an  order  of  the  Deputy  Commii- 
sioner  of  Lohurdugga,  dated  the  5t& 
April  1870. 

Shunkur  Sahoo  (Decree-holder)  Appellant, 

versus 

Mungul   Singh  (Jud<4ment-debtor)    Re* 
span  dent, 

Moonshee  Mahomed  Ismail  for  Appellant. 
No  one  for  Respondent. 

Where  one  jiidcmient-creditor  has  been  dilii^ent  »^n»i 
hns  secured  attachment  of  certain  property,  his  ju<iii- 
ment  must  be  satistie(i  before  the  proceeds  can  be  nvail- 
able  in  satisfaction  of  a  later  attachment  by  anoiber 
creditor. 

Tlie  mere  fact  of  a  property  being  attached  does  not 
destroy  a  judgment-debtor's  right  in  that  property, 

Kemp,  J, — The  decree-holder  ia  the  8pe* 
cial  appellttut  iu  this  cuee. 
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It  appears  tlint  in  the  province  of  Gbota- 
Na^pore,  a  special  rule  obtains  in  reference 
to ilie  execution  of  decrees.  In  tliat  province 
no  execution  can  be  taken  without  the  sanc- 
lion  of  the  Commissioner.  Tliis  is  under 
orders  of  the  Government  of  Bengal. 

The  Deputy  Commissioner  in  this  case 
applied  to  the  Commissioner  for  leave  to  sell 
certain  properties  in  execution  of  the  special 
appellant's  decree.  The  Commissioner  re- 
plied that  it  appeared  to  him  that  the  judg- 
meut-debtor  had  no  right  in  the  property  ; 
aiidiu  it  had  already  (leen  attached  in  satis- 
faction of  a  decree  previously  obtained  by 
RaUuQ  Singh,  and  that  attachment  was  like- 
ly (0  last  for  13  years,  he  refused  to  sane- 
lion  the  sale. 

The  first  Court  held  that  attachment  of 
t/ie  property  might  be  issued,  but  as  the 
property  was  under  attachment  in  execution 
ot  ft  prior  decree,  the  present  order  for 
attachment  should  not,  looking  to  Section  270 
of  the  Code,  be  allowed  to  commence  to  take 
effect  until  the  former  decree  is  satisfied. 

It  is  now  contended  in  speciul  appeal  that 
the  Special  appellant  wus  entitled  to  share 
rateably  iu  the  proceeds  of  the  property  at- 
tadied ;  and  secondly,  that  the  view  of  the 
law  tukea  by  the  lower  Court  is  erroneous. 

The  first  ground  is  manifestly  untenable. 
Tills  is  not  a  case  of  right  to  share  rateably 
ia  sale- proceeds.  This  is  a  cuse  where  one 
judgment-creditor  has  been  diligent  and  has 
secured  attuclimfnt  of  the  propt^rty  in  satis- 
faction of  a  judgment  ;  and,  therefore,  un- 
til his  judgiiittut  is  satisfied,  there  are  no 
proceeds  which  can  be  rateably  distributed. 

On  the  second  point,  we  think  that  the 
Commissioner  was  wrong  in  supposing  that 
the  mere  fact  of  the  property  being  attached 
destroyed  the  right  of  the  judgment-debtor 
iu  that  property.  It  follows,  therefore,  that 
upon  the  expiration  of  the  present  attach- 
ment by  satisfaction  of  the  prior  decree,  the 
I'rescDt  decree-holder  will  be  entitled  to  re- 
rover  the  amount  of  his  decree.  Section  2 
Act  VIII  of  1859  will  not  apply  to  a  case 
of  this  description. 

The  present  decree-holder  will  be  at  liber- 
tj  to  apply  (o  the  Commissioner  for  sanction 
of  the  sale  on  the  expiration  of  the  attach- 
ment takea  out  io  execution  of  the  prior 
decree. 

The  special  appeal  is  dismissed  without 
costs,  nobody  appearing  on  the  other  side. 


The  15th  February  1871. 

Present : 

The    Hon'ble    E.    Jackson    and   Onoocool 
Ch under  Mookerjee,  Judges, 

Joint   decree — Bxeoutlon — Section 
207^  Code  of  Civil  Procedare. 

Case  No.  449  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sylket,  dated  the  2nd 
September  1870. 

Indro  Coomar   Doss   (Decree-holder) 
Appellant^ 

versus 

Mohinee   Mohun  Roy  and    another  (Judg- 
ment-debtors) Respondents^ 

Baboo  Bama  Churn  Banerjee  for  Appellant, 

No  one  for  Respondents. 

Where  one  of  several  holders  of  the  same  deorea 
wishes  to  take  out  execution,  his  proper  course  is  to 
apply  under  Section  2u7  Act  VIII  of  1859  to  execute 
the  whole  decree,  and  the  Court,  if  it  sees  sufficient 
cause,  may  admit  the  applioatioa,  passing  such  ord^r  ap 
may  be  necessary  for  protecting  the  interests  of  the  other 
decree-holders. 

Jackson^  J, — We  think  the  Judge  was 
quite  correct  in  the  decision  which  he  has 
passed  in  this  case.  There  are  many  deci- 
sions of  this  Court  which  have  ruled  that 
one  of  several  decree- holders  cannot  be 
allowed  to  take  out  execution  of  a  part  of 
the  decree  only  to  the  extent  of  his  own 
interest.  If  he  wishes  to  execute  the  decree, 
he  may,  under  Section  207  Act  VIII  of 
1859,  make  an  application  to  execute  the 
whole  decree,  and  the  Court,  if  it  shull  see 
sufficient  cause  to  allow  him  to  do  so,  may 
admit  the  application,  passing  such  order  at 
the  time  as  may  be  necessary  for  protecting 
the  interests  of  the  decree-holders.  The 
proper  course  for  the  applicant  is  to  make 
such  an  application  to  tlie  Court  whose 
duty  it  is  to  execute  the  decree.  There  is 
nothing  wrong  in  law  iu  the  decision  of  the 
Judge. 

We  dismiss  the  appeal,  but  without  costs, 
as  the  respondent  has  not  appeared. 

Mookerjee,  J. — I  concur. 
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The  16th  February  1871. 

Present : 

The   Hon'ble   E.   Jnckson   and    Onoocool 
Ch under  Mookeijee,  Judges. 

Bxeoutlon— BzoesB  pa3rineQt8 — Sec- 
tion 11  Act  XZZZZ  of  1861. 

Cases  No8.  1507  to  1510  of  1870. 

Special  Appeals  from  a  decision  passed  by 
the  Officinting  Judge  of  Mymen$ingh, 
dated  the  30/A  y4/>ri7  1870,  reversing 
a  decision,  of  the  Sudder  Moon  si ff  of 
that  District,  dated  the  lOM  June  1869. 

Kashee  Kishore  Roy  Chowdhry  and  another 
(Plainlifla)  Appellants^ 

versus 

Kishen    Cbnnder    Sandyal  and. another  (De- 
fendants) Respondents. 

Bahoos  Sreenath  Dass  m\d  Romesh  Chunder 
Mitter  for  Appellants. 

Bahoos   Hem  Chunder  Banerjee  and  Kalee 
Mohun  Doss  for  Respondents. 

Sums  paid  in  execution  in  exceu  of  what  wts  due 
under  the  decree  can  only  be  recovered  bv  application 
to  the  Coart  which  executed  the  decree,  not  by*  aeparate 
suit. 

Jaekson,  J. — These  are  all  suits  to  reco- 
ver from  the  defendants  certain  sums  of  mo- 
ney, which  it  is  alleged  that  the  plaintiff  over- 
paid to  each  of  the  defendants  in  execution 
of  decree  which  the  defendants  had  obtained 
against  the  plaintiff  for  costs  in  a  previous 
suit.  The  defendants  denied  that  they  were 
liable  to  reimburse  the  money  which  they 
had  received— they  alleged  that  the  money 
was  jointly  due  to  them  ;  and  they  also  plead- 
ed that  the  plaintiff  had  made  a  voluntary 
payment. 

Both  the  lower  Courts  have  dismissed  the 
plaintiff's  suit,  the  Appellate  Court  holding 
that  the  suit  was  not  rightly  brought  as  a 
separate  suit,  and  also  holding  that  the  pay- 
ment was  voluntary  and  could  not  be  reco- 
vered. From  these  decisions  the  plaintiff 
has  appealed  to  this  Court. 

We  think  that  the  lower  Courts  have  been 
right  in  the  view  which  they  have  taken 
that  no  separate  suit  can  be  brought  for  the 
recovery  of  these  sums.  AH  questions  re- 
garding costs  and  the  amount  of  costs  which 


have  to  be  paid  under  the  d»*cree  must,  as 
declared  by  Section  11  Act  XXIII  of  1861, 
be  settled  by  the  Court  which  has  to  exeoufe 
the  decree.  Even,  however,  if  there  waa 
jurisdiction  in  the  lower  Courts  to  entertnia 
the  appeal  on  the  ground  that  these  special 
sums  were  not  directly  mentioned  in  the  de- 
cree, and  that  so  far  it  was  not  an  order  which 
was  passed  exactly  in  execution  of  the  decree, 
still  we  think  that  the  Lower  Appellate  Court 
was  right  in  dismissinj;  the  suit.  Before  the 
plaintiff  can  recover  this  sum,  he  must  show 
that  he  is  justly  entitled  to  recover  and  that 
the  defendants  are  not  entitled  to  retain  the 
money.  It  is  quite  possible  that  although 
those  amounts  were  not  stated  in  the  decree, 
still  the  defendants  were  justly  entitled  to 
receive  them.  The  suit  appeare  to  have  been 
one  for  confirmation  of  possession  and  to  re- 
cover wassilat  to  the  amount  of  30  000  ru- 
pees. The  defendants  in  the  case  were  very 
numerous,  and  it  is  clear  that  they  had  sepa- 
rate vakeels,  and  there  is  nothing  showu 
upon  these  proceedings  and  not  even  an  alle- 
gation in  the  plaint  that  they  were  not  en- 
titled to  separate  vakeel's  fees.  It  is  qaite 
possible,  if  the  plaintiff  had  refused  to  pay 
them  the  money  which  they  demanded, 
that  the  defendants  might  have  recovered 
the  sum  by  making  an  application  lo  the 
Court  which  had  passed  the  decree.  The 
plaintiff  nowhere  states  under  what  circum- 
stances he  paid  the  money  which  was  due 
from  him.  His  only  ground  for  this  suit  is 
that  these  sums  were  not  contained  in  the 
decree  and  therefore  be  is  entitled  to  recover. 
But  it  by  no  means  follows  that  becanse  they 
were  not  stated  in  the  decree,  he  will  be  en- 
titled to  recover  them  :— he  will  still  have, 
before  he  can  obtain  any  decree,  to  prove 
that  the  defendants  were  not  justly  entitled 
to  what  they  received. 

Looking  into  all  the  circumstances  of  the 
former  suit,  we  think  that  the  lower  Courts 
were  right  in  dismissing  the  plaintiff's  claim, 
and  we  also  dismiss  these  appeals  willi 
costs. 

Mookerjee,  J. — I  concur  in  dismissing 
these  appeals  with  costs.  I  hold  that  ques- 
tions relating  to  sums  alleged  to  have  been 
paid  in  discharge  or  satisfaction  of  the  de- 
cree or  the  like,  as  well  as  questions  arising 
between  the  parties  to  the  suit  in  which  the 
decree  was  passed  and  relating  to  the  execu- 
tion thereof,  shall  be  determined  by  order 
of  the  Court  executing  the  decree  and  not 
by  separate  suit.  This  is  exactly  the  cim 
in   these   suits.     Money   is   alleged  to  have 
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)6ea  paid  in  Batisfuctioii  of  the  decree  against 
lie  piuiDtifTd.  I  am  of  opiniou  that  even  if 
Jie  pintu tiffs  have  paid  more  than  what  was 
ine  \}j  them  uoder  the  decree,  they  should 
IhftTe  applied  to  the  Court  which  was  execu- 
iog  ilie  decree,  and  canoot  seek  to  recover 
mms  fto  paid  by  them  by  separate  suit. 


The  15th  February  1871. 

Present : 

^  Hon'ble  J.  P.  Normao,  Officiating 
Chief  Justice^  and  (he  Hou'ble  G;  C.  Paul, 
Judge, 

Oiloatta   Small   Cause    Court— Haw 
trial—  Svidenoe— Affidavit  • 

Case  iubmiltedfor  the  opinion  of  the  High 
I  Court  bg  the  I  si  and  2nd  Judges  of  the 
I    Comt  of  Small  Causes  at  Calcutta. 

ModboosooduD  Kooodoo  aud  others, 
Plaintiffs, 

versus 

Kadbnbram  Sewloll  nixdanoiheT,Defendants, 

Mr,  Macrae  for  the  Plaintiffs. 

Mr.  Phillips  for  the  Defendants. 

A  ptitj  wbo  applies  for  a  rnle  for  a  dow  trial  and  ob- 
tains it  on  particular  materials,  ought  not  to  be  allowed 
to  go  ioto  fresh  evidence  with  a  view  to  strengthen  hid 
ew  when  the  rule  comes  on  for  bearing.  If  on  hearing 
both  ptrties  the  Court  thinks  further  Inquiry  neces- 
sary, it  esfk  of  coarse  make  such  inquiry  in  such  man- 
Mr  as  seems  moat  fit  to  it. 

When  new  trials  afe  moved  for  on  allegation  of  facts, 
it  would  be  very  convenient  that  a  practice  should  be 
iotrodaeed  of  requiring  the  facts  to  be  stated  by  affi- 
4>^  and  in  like  manner  the  answer  to  be  supported 
by  affidayiu 

Case. — ^The  plaintiffs,  Modhoosoodun 
Koondoo,  Pauchkowree  Koondoo,  Nobin 
Chonder  Dutt  and  Bonomally  Dass,  carrying 
onbasiness  at  Burra  Buzur,  applied  on  the 
2oib  November  1870  for  the  issue  of  a  sum- 
iBODB  retornable  on  the  same  day  against  Ma- 
dbabram  Sewloll  and  Goolzareemuil,  who,  as 
tbey  alleged,  were  also  carrying  ou  business  at 
Borra  Bssar  under  the  firm  of  Madhubram,  on 
M  affidavit  that  the  said  defendants  beiug 
indebted  to  the  plaintiffs  in  a  sum  of  rupees 
834-5-6  wrere  about  to  withdraw  their  persons 


Rule  No.  6  of  the 
Rules  of  Practice  of 
the  Ck>urt. 


from  the  jurisdiction  of  the  Court,  and  were 
removing  their  goods  from  their  shop.  Uu- 
der  No.  2  of  the  Rules  of  Practice  of  the 
Court  a  summons  whs 
issued  accordingly.  At  the 
hearing  the  summons  was 
proved  to  have  been  serv- 
ed, by  being  posted  on  the  door  of  the 
defendant's  shop  which  was  then  closed;  and 
the  claim,  which  was  for  goods  sold  and 
delivered,  was  decreed  ex-parte  in  favor  of 
the  plaintiffs. 

A  copy  of  the  decree  was   taken   by  the 
plaintiffs  on  the  same  day 
#^^- A**"  ^*  ^*^' ^     to  enable  them  to   obtain 
execution  against  the  de- 
fendants in  the  Mofussil. 

On  the  13th  December  the  defendant, 
Goolzareemull,  for  himself  and  for  the  defen- 
dant Sewloll,  appeared  with  his  attorney. 
Baboo  Ongsho  Prokash  Gangooly,  and  applied 
to  have  the  time  enlarged  to  the  17th  Decem- 
ber to  move  for  a  rule  calling  upon  the  plaint- 
iffs to  show  cause  why  the  judgment  obtained 
by  the  plaiutiffd,  and  all  subsequent  proceed- 
ings, should  not  be  set  aside  on  the  ground 
that  the  summons  had  not  been  served. 

On  the  17th  December  the  defendant, 
Goolzareemull, was  examiued  on  solemn  nffirm- 
ation,  and  stated  that  he  and  the  defendant 
Sewloll  were  not  carrying  on  business  in 
Burra  Bazfir  at  the  time  when  the  summons 
was  served,  and  wore  not  partners  of  the  firm 
of  Madhubram,  and  that  they  were  not  in- 
debted to  the  plaintiffs  and  had  received  no 
notice  of  the  plaintiffs'  action  uniil  his  pro- 
perty was  attached  in  execution  at  Cawnpore. 
On  this  statement  a  rule  was  issued  calling 
on  the  plaintiffs  to  show  cause  why  tho 
proceedings  should  not  be  set  aside.  The 
rule  was  made  returnable  on  the  7th  January, 
which  day  being  a  holiday  the  case  stood 
over  to  the  14th  January. 

On  the  14th  January  Baboo  Ongsho  Pro- 
kash Gangooly,  the  defendants*  attorney, 
asked  that  before  the  plaintiffs  were  culled 
upon  to  show  cause  against  the  rule,  he 
should  be  permitted  to  give  further  evidence 
in  support  of  it.  The  plaintiff's  pleader  ob- 
jected that  it  was  not  open  to  the  defendants 
after  they  had  obtained  their  rule  to  support 
it  by  further  evidence. 

The  Court  was  of  the  same  opinion  and 
declined  to  admit  the  evidence  tendertid,  sub- 
ject to  the  opinion  of  the  Judges  of  the 
High  Court  as  to  whether  it  should  be  re- 
ceived or  not. 
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The  case  stands  adjourned  until  the  opi- 
nion of  the  Judges  of  the  High  Court  on 
this  point  has  been  obtained. 

The  Judgment  of  the  High  Court  was  de- 
livered  as  follows  by — 

Norman,  C,  J. — We  think  that  the  party 
wlio  applies  for  a  rule  for  a  new  trial  and 
obtains  it  on  particular  materials,  ouglit  not 
to  he  allowed  to  go  into  fresh  evidence  with 
M  view  to  strengthen  his  case  when  the  rule 
comes  on  for  hearing. 

If,  on  hearing  both  parties,  the  Court 
tliinks  further  inquiry  necessary,  they  can 
of  course  mjike  such  inquiry  in  such  manner 
as  seems  most  fit  to  them. 

We  desire  to  add  that  when  new  trials  are 
moved  for  on  allegation  of  facts,  it  would  be 
very  convenient  that  a  practice  should  be 
intro<luced  of  requiring  the  facts  to  be  stated 
by  affidavit,  and  in  like  mauuer  the  answer 
to  be  supported  by  affidavit. 

Defendants  must  pay  costs  on  scale  2. 


The  loth  February  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Bxecution— Bona-fides. 

Case  No.  391  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  East  Burdwan,  dated 
the  16M  July  1870,  reversing  an  order  oj 
the  Moonsiff  of  that  District,  dated  the 
2Hth  January  IS70. 

r 

Maharajah  Dhernj  MahatabChand  Bahadoor 
(Decree-holder)  Appellantj 

versus 

Modhoo  Soodun  Banerjee  and  others  (Judcr. 
ment-debtors)  Respondents, 

Baboo  Ashootosh  Mooherjee  for  Appellant. 

Baboo  Bama  Churn  Banerjee  and   3foulvie 
Murhumut  Hossein  for  Respondents. 

Where  a  decree- holder  pays  into  Conrt  snin*  of  mo- 
ney for  the  purpose  of  issuing  notices  of  attachment 
and  sale,  bis  iotention  must  be  supnostd  to  be  fxmd- 
Jide. 

Where  the  findmg  of  the  first  Court  tended  to  show 
that  the  proceedings  of  rhe  decree-h  .l«ler  were  bondkle 
apil    the  Lower  Appellate  Court  found   otlierwif^e  with- 


out ^ving  any  reasons  whatever,  the  Hi^h  Court  beld 
itself  bound  to  interfere  and  restore  the  judgment  o( 
the  lirst  Court. 

Glover,  J. — We  think  that  the  decision 
of  the  Judge  in  this  case  cauoot  be  sus- 
tained. 

It  appears  that  the  decree  was  originally 
obtained  on  the  22nd  November  1861.  The 
first  application  for  execution  was  made  Id 
May  1863,  and  on  this  application  notice  wns 
served  on  the  judgment-debtor  and  his  pro- 
perty was  attached.  After  attachment  a 
third  party  intervened  and  claimed  the  pro- 
perty, and  his  claim  was  allowed.  The 
execution  cnse  was  then  struck  off  the  file 
in  April  1864.  A  second  execution  was 
taken  out  on  the  2nd  October  1866,  and  io 
December  of  that  year  notice  was  again 
served  on  the  judgment-debtor  and  his  pro- 
perty attached.  Sale  proclamation  was 
issued  in  February  1867,  and  an  officer  was 
appointed  to  proceed  to  the  spot  and  carry 
out  the  usual  proceedings.  But  then  a  third 
party  intervened  claiming  the  property,  and 
that  claim  wns  disallowed  on  the  30rh  April 
1867.  On  the  same  date  it  appears  from 
the  endorsement  on  the  back  of  one  of  the 
papers  on  the  record,  that  the  execution  case 
was  struck  off  by  the  Moonsiff  on  the 
ground  that  the  decree-holder  professed  him- 
self unable  to  carry  on  proceedings  at  that 
time.  The  present  execution  was  taken  out 
on  the  28th  September  1869. 

The  first  Court  found  that  this  execution 
was  within  time  ;  but  the  Judge  considered 
it  barred,  because  none  of  the  early  pro- 
ceedings were  taken  with  intent  to  realize 
the  amount  of  the  decree.  How  lie  comes 
to  this  conclusion  it  is  not  easy  to  see  ;  for 
when  a  decree-holder  pays  into  Court  suras 
of  money  for  the  purpose  of  issuing  notice 
of  proclamation  of  attachment  and  sale,  it 
must  be  supposed  that  he  does  so  with  the 
intention  'of  executing  his  decree  and  re- 
covering the  money  due  to  him. 

In  this  case  it  appears  that  the  decree- 
holder,  both  in  1863  and  1864  and  again  in 
1866  and  1867,  did  pay  money  into  the  Moon- 
siff's  Court  for  the  purpose  of  getting  bis 
decree  execpted. 

If  the  Judge  had  given  any  reasons  for 
deciding  that  these  proceedings,  though 
apparently  made  with  tlie  object  of  execat- 
ing  a  decree,  were  in  reality  mere  sbania. 
and  that  there  was  no  intention  on  |)»e  part 
of  the  decree^holder  of  proceeding  with  the 
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execution,  it  migiit  have  been  impossible 
for  us  to  interfere  in  special  appeal.  But 
a  he  lias  given  no  reasons  whatever,  and 
as  the  finding  of  the  lower  Court  tends  to 
ihoff  that  the  proceedings  by  the  decree- 
liolder  were  bonafi'te  and  taken  for  the 
purpose  of  executing  his  decree,  we  think 
we  ought  to  restore  the  judgment  of  the 
first  Court  in  favor  of  the  decree-holder. 

We  think  it  also  right  to  mention  that 
the  Judge  is  not  exactly  correct  when  he 
saj8  that  the  decree-holder  was  asked  whe- 
ther be  would  carry  on  the  decree,  and  his 
representative  in  Court  said  "  no,'*  and  the 
ca5e  was  accordingly  fitraok  off  on  the  30th 
April  1867.  We  have  looked  at  the  record 
tod  find  that  what  the  decree- liolder's  re- 
presentative said  on  that  occasion  was,  that 
03  that  particular  day  he  was  not  prepared 
to  go  on  with  the  case.  There  was  nothing 
iotbis  statement  to  lead  any  one  to  suppose 
thti  he  intended  to  give  up  his  decree  alto- 
^tber. 

The  appeal  is  allowed  and  the  decree  of 
the  Lower  Appellate  Court  is  reversed,  with  ^ 
toiii^  which  we  assess  at  20  rupees. 


The  15th  February  1871. 

Present  : 

The    Hon'ble    E.    Jackson    and    Oaoocool 
Chunder  Mookerjee,  Judges, 

Seetlon  246  Act  VZZZ.  1859— Frooe- 
dure— J  uriBdlo  tioo. 

Case  No.  458  of  1870. 

Mucellaneous  Appeal  from  an  order  passed 
b^  the  Judge  of  Dacca,  dated  the  7th 
September  1870.  reversing  an  order  of 
the  Moonsiff  of  Naraingunge^  dated  Zlst 
March  1870. 

Uurish  Chunder  Goopto  (Decree-holder) 
Appellant, 

versus 

ShMhee  Malla  Gooptia   (Judgment-debtor) 
Respondent. 

B^hoQ     Huree     Mohun     Chucherbutty  for 
Appellant. 

Baboo  NuUet  Chunder  Sein  for  Respondent 


A  decroe-li older  having  attached  certain  property 
in  execution,  the  jadgment-debtor  objected  under  Sec- 
tion  246  Act  VIII  of  1869  that,  as  the  original  decree 
had  been  pa«sod  against  her  mother,  the  property  could 
not  be  sold  in  execution  as  it  had  been  inherited*  by  her 
from  her  father : 

IIkld  that  the  defendant  so  intervening  should  have 
been  held  to  be  a  tliird  party,  and  that  a  doci.sion  under 
that  Section  would  not  be  appealable  to  the  Judge. 

Mooherjee,  J, — In  this   case    the  decree- 
holder  having  attached  a  certain  property  in 
execution  of  a  decree  that  he  had  agn«inst  the 
opposite  party,  the  judgrment-debtor  objected 
under  Section  246  Act  VIII  of  1859  that  that 
property  should   not  be  sold  in  execution  of 
this  decree  inasmuch  as  that  property  was  in- 
herited by  her  from  her  father  ;  and  that  tho 
original  decree  having  been  passed  for  a  debt 
incurred  by  her  mother,  properties  inherited 
from  the  mother  were  only  liable  to  be  sold  iu 
execution.     This  objection  was  not,  however, 
tried  by  the  first   Court    under    Section  246 
under  which  it  should  have  been  tried.     The 
objector,  Chough  a  judgment-debtor,  combined 
in  her  person  two  sorts  of  rights.    She  might 
have  been  in  possession  of  property    belong- 
ing  to   the  ntother,    who    was   the   original 
judgmeirt-debtor,  but  she  was  also  in  posses- 
sion  of  properties   belonging   to  the  father. 
The  Moonsitf  was  therefore  bound  to  decide 
this  objection  under    Section  246.     But   ha 
does  not  try  the  objection  under  that  Section; 
he  merely  says — *'  Tiie  petitioner  has  brought 
*'  this  suit  on  the  allegation  that  her  mother 
**  has   no  right  whatever    to   the  properties 
**  under   attachment,   and  when  it  is  not  un- 
"  known  that  under  the  terms  of  the  decree, 
**  the   right,  title,    and    interest    of  the  late 
**  Gooroo    Soonduree  to   and    in  the   attach- 
*'  ed  properties  shall  only  be  put  up  to  sale  ; 
**  consequently    such  sale    would  in  no  way 
**  preiudice    the   right   of  any    other  party. 
*'  Hence,    there  is    no   necessity  of  entering 
**  into  any  enquiry  regar»iiug   the  disposal  of 
"  the  objection  advanced  by  the  female  objec- 
"  tor.    It  is,  therefore,  ordered  that  this  ba 
"  put  up  with  the  record." 

On  appeal  by  the  claimant  to  the  Judge, 
the  Judge  has  reversed  the  Moonsiff's  deci- 
sion on  the  ground  that  the  decree-holder 
has  failed  to  prove  a  certain  will,  by  which 
he  wanted  to  show  that  the  property  belong<« 
ed  to  the  mother. 

The  judgment-creditor  appeals  to  this 
Court,  urging  that  the  Lower  Appellate  Court 
had  no  right  to  entertain  an  appeal  against  uu 
order  passed  by  the  Moonsitf  under  Section 
246,  and  asks  us  to  quash  the  order  of  tha 
Judge^  as  having  been  passed:  without  jurich 
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diciion.  We  think  that  if  the  first  Court  hnd 
passed  a  decision  under  Section  246,  the 
Judtre  would  have  had  no  jurisdictioQ  to  en- 
tertain an  appeal,  but  the  parties  aggrieved 
>>y  that  order  should  have  resorted  to  the 
Civil  Court  for  redress.  But  we  find  that 
thouijh  the  objection  was  brought  under 
Section  246,  the  Moonsitf  has  declined  to 
exercise  his  jurisdiction  under  that  Sec- 
tion, and  has  not  decided  the  case  at  all 
under  it.  But  though  the  Moonsiflf  has 
not  decided  this  case  under  Section  246, 
lie  has  passed  an  order  between  parties, 
who  are,  legally  speaking,  not  parties  to 
the  suit  in  which  the  decree  was  passed  ; 
and  therefore  even  under  Section  11  Act 
XX III  of  186 J,  the  Judge  had  no  right  to 
entertain  the  appeal.  The  decision  of  the 
Judge  mnst  under  either  of  these  Sections 
be  set  aside,  as  having  been  passed  without 
jurisdiction. 

Tlien,  we  have  to  see  whether  the  deci- 
sion of  the  Moonsiffis  a  decision  under  Sec- 
lion  246,  and  is  a  proper  decision  under  that 
Section,     We  see  that  it  is  not  a  decision 
under  that  Section,  and  is  not  at  all  a  proper 
decision  in  the  case.     He  has  refused  to  ex- 
ercise jurisdiction    given    to  him  by  law  in 
these  matters  under  Section  246.     He  ought 
to  have  proceeded  to  enquire  whether  the 
judgment-debtor  or  this  claimant  was  in  pos- 
session of  the   properly  by  right  of  inherit- 
ance  from  the  father,  or  was  in  possession  as 
an    heir  of  the   mother,  and  ought  to  have 
piissed  a  proper  decision  under  Section  246. 
It  is  not  sufficient  to   sny   that   because   the 
J  isrht,  title,  and  interest  of  Gooroo  Soonduree 
are  put  up  for  sale,  that  therefore  a  claim  by 
a  party,  who  contends  that  the  property  be- 
longs to  her  and  that  she  is  in  possession    of 
jt  by  n  different  right,  should  not  be  investi- 
gated at  all.     But  as  the  claim  appears  to  be 
fi    claim    properly    preferred    under    Section 
246,  the  procedure  of  that  Section  ought   to 
Jinve     been     strictly     followed.     Although, 
ilierefore,  we  are  bound  to  set  aside  the    de- 
rinion  of  the  Judge  as    having   been   passed 
-without  jurisdiction,   we  also   set  aside   the 
decision  of  the  first    Court,    and    direct  him 
to    try    this  case   as  between    these  parties 
under  the  provisions  of  Section  246. 

Each  party  will  bear  his  own  costs  of  this 
oppeal, 

Jachdh,  J.— t  would  point  out  to  the 
iludge  that  the  mistake  he  seems  to  have 
fallen  into,  is  owing  to  his  not  being  aware 
iliut  9  defendant  inteifveniDg  ia  ilie  manner 


in  which  the  present  claimant  did,  has  been 
held  in  several  df'cisions  of  (his  Court  to  he 
in  fact  a  third  party.  The  Judge  will  find 
this  view  of  the  law  in  XII  Weekly  Re- 
porter, page  333,  and  VI  Weekly  Eeijorier, 
page  61,  Miscellaneous  Rulings. 


The  15th  February  1871. 

Present : 

The  Hou'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges. 

Blffh  Court— Riffht  of  Appeal* 

Case  No.  380  of  1870. 

Miscellaneous  Appeal  from  an  or der  passed 
by  the  Subordinate  Judge  of  Tirhoot, 
dated  the  22nd  August  1870. 

Ramanoogra  Sahoy  and  another  (Judgment- 
debtors)  Appellants, 

versus 

Byjnath  Lall  (Decree-holder)  Respondent. 

Baboo  Khettro  Nath  Bose  for  Appellants. 

Baboo  Mohesh  Chunder  Chowdhry  for  Re- 
spondent. 

The  circumstance  of  the  High  Court  calling  op 
an  appeal  from  the  Court  below  and  trying  it  as  • 
regular  appeal,  does  not  entitle  the  parties  to  appetl 
directly  to  the  High  Court  in  the  proceedings  in 
execution. 

Jackson,  J. — The  appeal  in  this  case  lay 
to  tbe  Zillah  Judge.  The  circumstanre  of 
this  Court  having  for  special  reasons  thought 
proper  of  calling  np  (he  appeal  in  the  ori- 
ginal case  from  the  Court  below  and  trying 
it  liere  as  a  regular  appeal,  will  not  entitle 
the  parties  to  prefer  an  appeal  directly  to 
this  Court  in  the  proceedings  in  execaiioa  of 
the  decree  passed  in  that  case.  The  pro- 
ceedings will  be  remitted  to  the  Zillah 
Judge,  who  will  admit  the  appeal  and  pro* 
ceed  to  dispose  of  it  in  the  same  manner  as 
if  it  )iad  been  originally  pres^ntocl  in  bis 
Court. 
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The  15th  February  1871. 


Present : 

The  Hon*b1e   E.  Jackson   ftnd   Onoocool 
Chooder  Mookerjee,  Judges, 

JuiBdletion— Clanses  4  and  5  Sec- 
tion 23  Act  X.  1859. 

Com  No.  1776  of    1870  under  Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  ChiUagong,  dat- 
ed the  1st  June  1870,  affirming  a  de- 
cision of  the  Deputy  Collector  of  that 
District^  dated  the  Z\st  March  1870. 

Eisheo  Chunder  Goopto  (Plaintiff)  Appel- 
lant^ 


versus 

Dewtn    Ali    and    others  (Defendants)  Re- 
spondents, 

Baboos     Orija    Sunkur    Mojoomdar    and 
Okkil  Chnnder  Sein  for  Appellant, 

Baboo    Issur    Chunder    Chuckerhutty   for 
RespoiideDls. 

A  ^JacLje  has  jurisaiction  to  try  an  appeal  in  a  suit  for 
airears-nf  rent  under  Clause  4  Section  23  Act  X  of  I8a9, 
where  plaintiff  also  sued  for  ejectment  under  Clause  6 
of  the  same  Section. 

Jnckson,  J.— We  think  this  case  must  go 
«>ack  to  the  Judge.  He  hud  jurisdiction  to  try 
tliettpj»eftl.  Tliiswiisn  suit  for  arrears  of 
rt-ut  under  Clause  4  Section  23,  and  also  for 
tjectiiieni  under  Clause  5  Section  23  of  Act 
X  of  1859.  The  Judge  says  that  the 
plaintiff's  claim  for  ejectment  is  preposterous 
on  Uie  very  face  of  it,  aud  therefore  he  has 
no  jurisdiction  to  try  the  appeal.  The 
qacaiioQ  of  jurisdiction  cannot,  however, 
depend  upon  the  decision  of  tli«  Judge  whe- 
tlier  the  claim  is  correct  or  not.  The  ques- 
tioa  ot  jurisdiction  depends  on  the  terms  of 
ihe  law  ;  and  it  will  be  for  the  Judge,  after 
heariog  the  appeal,  to  decide  whether  the 
plaintiff  is  entitled  to  arrears  of  rent  and  ia 


There  is  a  decision  which  shows  that  iu 
some  former  cases  a  Division  Bench  of  this 
Court  held  that,  although  in  a  suit  which 
was  substantially  a  suit  for  arrears  of  rent  a 
claim  for  ejectment  had  also  beeu  made,  the 
mere  fact  of  the  insertion  of  such  a  claim 
in  the  plaint  would  not  have  the  effect  of 
shifting  the  jurisdiction  of  the  Court  of 
appeal ;  because  looking  to  that  part  of  that 
particular  case  such  a  claim  was  a  mere  no- 
minal claim,  and  which  in  fact  was  never  in- 
tended to  be  pressed  as  a  real  substantial 
claim,  and  which  never  had  been  pressed  in 
fact  in  the  lower  Courts.  But  there  is  no 
reason  whatever  for  saying  in  this  case  that 
the  plaintiff  did  not  claim  ejectment. 

It  appears  to  us  also  that  the  Deputy  Col- 
lector has  gone  into  questions  of  title. 

The  case  must,  therefore,  go  back  to  the 
Judge  who  will  take  up  the  case  and  decide 
it.  Costs  of  this  appeal  will  abide  the  final 
result  of  the  suit. 

Mookerjee^  /.—I  concur. 


The  I5ih  February  187J. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  W.  AinsHe, 
Judges. 

Private  partition-^Bttttl^artall< 

Case  No.  1802  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarttn,  dated  the  24ih  June 
1870,  affirming  a  decision  of  the  Moonsiff 
of  Fursa,  dated  the  I6th  September  1869. 

Ajoodhya  Pershad  and  others  (DefeudauU) 
Appellants, 

versus. 

Kristo    Dyal   and   another   (Plaintiffs)    Re- 
spondents. 

Baboo  Tarnck  2Cath  Sein  for  Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

Parties  holding  separate  portions  of  an  caUte  ac- 
cording to  private  arrangement  previous  v  made,  are 
not  ui  a  condition   to    apply  to  the  Collector  for 
butwarmh  when  unable  afterwards  to  agree  among 
th9mael?e8« 
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Jackson,  J, — We  tliink  the  decision  of  the 
Court  below  was  riujht.  The  parlies  were 
not  in  a  condition  to  apply  to  the  Collector 
fbr  a  butwarrab,  inasmuch  as  the  land  was 
not  held  in  common,  but  by  priirate  arrange- 
ment previousty  made  the  parties  were  hold- 
ing separate  portions  of  the  mouzah.  The 
position  into  which  they  are  brought  by  the 
previous  arrangement,  and  inability  now  to 
agree  among  themselves  in  consequence  of 
which  the  whole  of  the  co-sharers  are  liable 
to  be  sold  out  in  consequence  of  default  by 
one  or  more  of  them,  is  unfortunate,  bat  it 
cannot  be  helped. 

The  special  appeal  will  be  dismissed  with 
costs. 


The  15th  February  1871. 

Present : 

The    Hon'ble    E.    Jackson    and    Onoocool 
Chunder  Mookerjee,  Judges, 

Oertifloate  of  admlsto^ration—ObJeo- 
tions— Aot  XXi  of  1858. 

Case  No.  463  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tipperah,  dated  the 
20th  September  1870. 

Kisto  Kishore  Roy    (Objector)  Appellant, 

versus 

Issur  Chunder  Roy  (Petitioner)  Respondent. 

Baboos  Nuleet  Chunder  Sein   and  Kashee 
Kant  Sein  for  Appellant. 

Baboos  RomeshChnnder  Mitter  Br\d  Doorga 
Mohun  Doss  for  Respondent. 

A  certificate  under  Act  XL  of  1858  having  been 
panted  to  a  party  a8  guardian  of  an  adopted  minor,  it 
was  objected  that  the  mmor*a  adoption  bad  not  been 
legal: 

Hbi.d  that  as  there  was  ro  doubt  of  the  fact  of 
adoption,  whether  the  adoption  should  on  enquiry  prove 
legal  or  not,  the  certificate  was  rightly  given  ;  and  as  the 
objector  did  not  claim  to  be  appointed  guardian,  he  had 
no  loom  itaiuU  to  object  to  the  appointment  of  another 
person. 

Jackson^  J. — The  Judge  seems  to  have 
been  quite  right  to  give  the  plaintiff  a  cerii- 
i\cnie  of  administration  to  the  property  as 
guardian  under  Act  XL  of  1858.  The 
^ctUiQuer  to  tbisCQurt  objected  to  hie  doing 


so  on  the  ground  that  the  min&r  said  to 
have  been  adopted  has  not  been  legally 
adopted.  There  seems  to  be  no  doubt,  whether 
the  adoption  should  torn  out  on  enquiry  a 
legal  one  or  not,  that  he  was  in  fact  adopt- 
ed; and  if  adopted,  it  is  yot  denied  that  he  is 
entitled  to  some  property.  It  is  possible 
that  he  may  have  to  bring  a  suit  for  the  pro- 
perty, but  it  seems  to  me  that  whether  he  is 
in  possession  of  it  or  he  may  have  to  bnng 
a  suit,  it  is  equally  important  that  there 
should  be  some  guardian  appointed  to  re- 
present trbe  miuor's  interests.  The  present 
applicant  does  not  claim  to  be  appointed 
guardian.  He  therefore  has  no  locus  standi  in 
tbe  Civil  Court  to  object  to  the  appointment 
of  another  person  as  guardian  of  the  minor. 
The  appointment  of  the  guardian  cannot 
injure  him  in  any  way.  We  dismiss  the 
appeal  with  costs,  sixteen  rupees  being  al- 
lowed for  pleader's  fees. 

Mookerjee,  J, — I  entirely  concur. 


The  17  th  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Small  Oatiso  Courts  —  JoHsdtotioti  — 
Qaeations  of  title  —  Zncidental  is* 
auest 

Case  No,  1821  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
2nd  June  1870,  affirming  a  decision  of 
the  Moonsiff  of  that  District,  dated  the 
II  ih  February  1870. 

Radha  Churn  Gangooly  (Defendant)  Appel" 
lant, 

versus 

Gudadhur  Bahadoor  (Plaintiff)  Respondent. 

Baboos  Chunder  Madhuh  Ghose  and  Khet* 
tur  Mohun  Mookerjee  for  Appellant. 

Baboo  Bungshee  Dhur  Sein  for  Respond- 
ent. 

A  Court  of  Small  Causes  may  try  incidental  qnentJons 
of  title  which  are  indispensable  to  the  decision  of  the 
claim  before  it,  e.  g.^  a  right  to  land  on  which  depends 
a  party's  right  to  cut  trees. 

A  decision  thas  come  to  on  a  question  of  title,  is  not 
conclibive  ULCtpl  sa  re^su:d«  the  daini  in  that  solW 
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Glover,  J. — This  was  a  suit  to  recover 
rupees  200,  the  value  of  certain  trees  cut 
and  carried  bj  the  defeodnnt. 

The  defendant  pleaded  that  the  trees  were 
his  property  and  grew  on  the  land  of  his 
putoee  talook. 

Boih  lower  Courts  found  that  the  dfcision 
of  a  former  civil  suit  between  the  present 
plaintiff  and  the  party  through  whom  the 
present  defendant  claims,  settled  the  ques- 
tion of  title  to  the  land  in  favor  of  the 
piftintiflf,  who  got  a  decree  for  the  whole 
amouot  sued  for.  The  defendant  now  ap- 
peals specially. 

A  preliminary  objection  is  taken  by  the 
gf)eclal  respondent's  pleader  to  the  effect 
that,  ns  the  suit  was  of  a  nature  cognizable 
hj  a  Court  of  Small  Causes,  no  special  ap- 
peal lies. 

It  is  quite  clear  from  the  record  that  the 
poJDt  at  issue  between  the  parties  in  this 
case,  and  which  point  was  decided  by  both 
lower  Courts,  was  the  title  to  the  land  on 
which  the  trees  grew  ;  and  the  amended 
plaint  filed  by  the  special  respondent  ex- 
pressly asks  for  an  adjudication  of  his  title 
as  against  that  set  up  by  the  defendant. 

The  suit  was  not,  therefore,  of  a  nature 
cognizable  by  the  Court  of  Small  Causes, 
and  the  objection  is  overruled. 

For  the  defendant,  special  appellant,  it  is 
contended — 

(1). — That  there  was  no  adjudication  of 
title  in  the  civil  suit  No.  33. 

(2). — That  if  there  were  such  adjudica- 
tion the  Judge  had  no  right  to  make  it.  in- 
asmuch as  the  suit  was  one  of  a  Small  Cause 
Court  nature. 

And  (3). — That  in  any  case  the  decision 
would  be  no  conclusive  evidence  of  the 
plaintiflTa  title.  The  Judge  should  have  de- 
cided OQ  the  whole  of  the  evidence  on  the 
record. 

With  regard  to  the  first  objection,  it  is 
clear  that,  although  the  Moonsiff*  in  the  ori- 
irioal  siii«  did  not  consi\ler  the  question  of 
tide,  the  Judge  on  appeal  did,  and  decided 
against  the  claim  put  forward  by  the  Burd- 
wan  Rnjah.  through  whom  the  defenduiit 
claims,  and  who  had  caused  himself  to  be 
umde  a  party  to  the  suit  under  Section  73  of 
the  Civil  Procedure  Code. 


The  second  objection  is  untenable.  It  has 
been  ruled  more  than  once  by  this  Court, 
that  a  Court  of  Small  Causes  may  try  in- 
cidental questions  of  title  which  are  indis- 
pensable  to  the  decision  of  tlie  claim  before 
them.  In  the  case  in  question,  the  right  to 
cut  the  trees  depended  on  the  right  to  the. 
land,  and  the  Judge  had  power  to  try  the 
question. 

But,  and  this  brings  us  to  the  special  ap- 
pellant's last  objection,  the  decision  thus 
come  to  would  not  be  conclusive,  except  aa 
regards  the  damages  claimed  in  that  suit.  It 
could  not  be  taken,  as  the  Moonsiff'and  Judge 
have  taken  in  this  case,  as  absolutely  con- 
cluding the  defendant  from  putting  forward 
his  evidence,  or  ns  absolving  the  plaintiff 
ft'om  showing  his  title.  It  might  probably 
be  taken  as  evidence,  but  certainly  not  as 
conclusive  evidence. 

And  as  the  decisions  of  both  the  Courts 
below  have  proceeded  substantially  on  tlie 
fact  that  the  question  of  title  had  already 
been  decided  by  the  judgment  in  the  origin- 
al suit,  we  think  that  those  decisions  must 
be  reversed,  and  the  case  remanded  for  trial 
on  the  merits  on  all  the  evidence  recorded 
by  either  party.  Costs  to  follow  the  re- 
sult. 


The  17th  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

RemlBBion  to  landlord— Remlasion  to 
tenants. 

Case  No.    1885   of  1870   under   Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  b^ 
the  Officiating  Judge  of  Midnapore,  da* 
ted  the  20th  Mag  1870,  affirming  a  deci^ 
sion  of  the  Deputg  Collector  of  that 
District,  dated  the  29th   September  1869. 

Goluck   Chunder  Mytee    (Plaintiff)  Appel* 
lanty 

versus 

Parbutty  Churn  Doss  (Defendant)  Respand^ 
ent. 
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Babooi  Mohendro  Lall    Shome   and    Bho- 
wanee  Churn  Dutt   for  Appellant. 

Mr.  R,  T.  Allan  and  Baboo  Kamola  Kant 
Sein  for  Respondent. 

A  landlord  receivinp;  remission  from  Government  on 
account  of  dama<]^  done  to  his  estate  by  a  cyclone,  is 
Dot  on  that  aocount  bound  to  allow  a  remission  to  hit 
under-tenante,  unless  he  received  the  former  on  the 
understanding  or  agreement  that  he  would  allow  it  in 
turn. 

Glover^  J, — This  was  a  suit  for  arrenrs 
of  rent  due  for  the  years  1272  and  1273, 
B.  S.,  laid  at  rupees  116-13-8. 

For  the  defence  it  was  pleaded  that  a  6 
annas  portion  of  the  jote  had  been  trans- 
ferred with  the  landlord's  consent  to  the 
late  proprietor's  widowed  daughter,  from 
whose  representative  the  plaintiff  had  re- 
ceived the  rent  of  the  years  in  question  ; 
and  that  on  the  remaining  10  annas  portion, 
a  part  of  the  rent  had  been  paid  and  part 
remitted. 

Both  Lower  Courts  decided  in  favor  of 
the  defendant.  They  allowed  him  a  deduc- 
tion of  rupees  43-12-6  on  account  of  the  6 
annas  share  of  rupees  27-5-10  for  remission, 
and  rupees  31-6  for  rent  actually  paid,  giving 
the  plaintiff  a  decree  for  the  balance  only. 

It  is  contended  in  special  appeal,  that  as 
the  defendant  succeeded  in  a  Civil  suit 
against  the  representative  of  the  deceased 
widow  in  getting  a  decree  for  the  6  annas 
share  together  with  mesne  profits  from  the 
year  1270,  B.  8.,  he  is  clearly  liable  for  the 
rents  of  1272  and  1273,  B.  S  ;  and  that 
with  regard  to  (he  claim  for  abatement  of 
rent,  the  plaintiff  had  the  right  either  to 
grant  or  to  withhold  the  concession. 

The  first  objection  is  disposed  of  by  the 
Judge's  finding  of  fact.  He  finds  it  proved 
l>y  the  evidence  that  the  plaintiff  continued 
to  receive  the  rent  of  the  6  annas  portion 
from  the  party  in  possession  of  that  share, 
viz.f  the  representative  of  the  widow,  for 
the  years  1272  and  1273,  so  that  he  can  have 
no  claim  to  take  the  rent  over  again  from 
the  present  defendant  ;  and  it  matters  not 
whether  the  defendant  has  or  has  not,  so  far 
as  this  suit  is  concerned,  got  a  decree  for 
the  gross  mesne  profits  of  the  land. 

But  as  regards  the  remission  of  rent  for 
those  years,  we  think  that  the  Judge  was 
wrong.  The  document,  which  recites  the 
circumstances  under  which  the  plaintiff  re- 
ceived  a  remission    from    Government    on 


account  of  the  damage  done  to  his  estate  by 
the  cyclone,  leaves  it  entirely  to  his  discre- 
tion to  grunt  his  under-tenants  similar  betii- 
fits,  or  to  withhold  them.  The  only  thiD«r 
he  was  bound  to  do  was  to  register  the 
names  of  all  those  tenants  to  whom  he  al- 
lowed remission.  The  Judge  says  that  *'  m 
the  landlord  seeks  equity  he  most  do 
equity  ;"  but  this  has  really  nothing  to 
do  with  the  present  case.  For  the  defen- 
dant to  succeed  he  must  show  tliat  the 
plaintiff  in  getting  a  remission  from  Oovero- 
ment  did  so  on  the  understanding  or  agree- 
ment that  he  was  in  his  turn  to  grant  re- 
mission to  his  under-tenants.  So  far  from 
this  being  the  case,  it  is  clear  that  the  action 
of  the  plaintiff  was  left  entirely  unfettered. 
If  the  defendant  wishes  to  have  an  abate- 
ment of  his  rent  on  any  of  the  grounds 
allowed  by  Act  X  of  1859,  he  must  briug 
a  suit  for  the  purpose. 

So  much»  therefore,  of  the  Judge's  deci- 
sion as  allows  remission  of  rent  for  the  years 
in  suit  must  be  reversed.  The  rest  of  the 
judgment  will  stand,  and  costs  will  be  la 
proportion. 


The  17th  February  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

Section  2279Code  of  Civil  Frooednro— 
Res  adjudicata— Satoppel. 

Case  No.  1889  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dinagepore^  dated  the  lOM 
June  1870,  affirming  a  decision  of  the 
Moonsiff  of  Thahoorgaon^  dated  the  26lA 
March   1870. 

Dudsar  Bibee  (Plaintifl*)  Appellant^ 

versus 

Shakir  Burkundnz  and  others  (Defendants) 
Respondents, 

Baboo  Huree  Mohun  ChucherbuUy  for 

Appellant. 

Baboo  Tssur  Chunder   Chucherbutty  for 

Respondents. 

Hkld  (Mitter,  J.,  dybitanU)  tliat  a  suit  ^^t^iiBing  pro- 
perty by  a  title  on  inheritance,  is  barred  by  SeSona  2 
an^t  7,  Code  of  Civil  Procedure,  where  plaintilTa  claim  oo 
a  title  derived  by  giit  has  already  been  aitjudicated. 
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A  pblntiff  is  bound  to  put  forward  all  the  titles  which 
be  hM  exbtln^  at  the  time  of  his  suit ;  failing  to  do  so, 
be  'a  estopped  from  adducing  in  a  future  suit  a  title 
fbicb  be  oaj^ht  to  have  urged  in  a  former. 

Bayley^  J, — In  this  case  the  plaintiff  sued 
for  2  aooas  6  pie  share  ia  4  jotes  ia  mouzah 
ChapotteaQDa,  and  for  the  same  share  in  a 
jo(e  at  Monee  Moheshpore. 

In  regard  to  the  first  claim,  the  co-sharers 
whom  the  plaintiff  made  defendants  did  not 
ippear  ;  but  in  regard  to  the  claim  in  the  jote 
at  Monee  Moheshpore,  one  Shakir  Burkundaz, 
eiaiffling  a  right  under  a  deed  of  sale  from 
the  plaiutiff'd  mother,  appeared  and  defend- 
ed the  suit. 

The  Moonsiff  gave  the  plaintiff  a  decree 
/or  the  share  claimed  in  the  4  jotes  minus  Jth, 
aod  dismissed  his  suit  as  to  the  2nd  jote  at 
Monee  Moheshpore.  The  Lower  Appellate 
Court  affirmed  the  judgment  of  the  Moonsiff 
ind  diamissed  the  plaintiff's  appeal.  The 
Lower  Appellate  Court  held  that  the  plnint- 
\fPi  claim  in  regard  to  the  jote  at  Monee 
Molieshpore  had  on  a  former  occasion  been 
decided  ngoiiist  him  by  a  competent  Court, 
and  therefore  it  was  now  barred  by  Sec- 
tion 2  Act  VIII  of  1859,  and  that  the  rest 
of  tiie  plaintiff's  claim  was  barred  by  limit- 
atioQ. 

Against  this  judgment  the  plaintiff  ap- 
peals specially,  and  urges  that  the  Lower 
Appellate  Court  is  wrong  in  having  applied 
the  provisions  of  Section  2  to  the  plaintiff's 
claim  as  to  the  jote  at  Monee  Moheshpore, 
ioasmuch  as  the  cause  of  action  and  the 
title  in  the  former  suit  were  different  from 
those  in  the  present  suit. 

It  appears,  however,  that  in  the  former 
ease  tlie  plaintiff  sued  the  co-  sharer  defend- 
ants on  the  strength  of  a  title.  That  title 
was  said  to  be  derived  from  a  gift  from 
plaiotiff's  mother.  A$^ain,  a  similar  claim 
OD  title  is  set  up.  But  this  time  it  is  by 
title  on  inheritance.  I  concur  with  that 
Coart  in  holding  that  the  plaintiff's  claim 
of  title  has  in  fact  been  adjudicated  by  u 
competent  Court,  and  cannot  with  reference 
to  Sections  2  and  7  of  the  Code  of  Civil 
Procedure  combined  be  re-opened  in  the  pre- 
aeai  ease. 

The  second  ground  pressed  before  us  on 
•pecial  appeal  is,  that  the  Lower  Appellate 
Court  haa  wrongly  applied  limitation  to  the 
plaintiff^a  claim  as  to  the  4  other  jotes,  with- 
OQC  iorestigatiog  whether  the  plaintiff's 
mother  waa  uoi  in  possession  of  the  plaint- 


iff's share  as  his  trustee.  The  answer  to 
this  objection  can  be  found  in  the  judgment 
of  the  Lower  Appellate  Court,  where  it  re- 
cords this  finding  of  fact,  viz,,  "  There  is 
**  no  proof  worthy  of  the  least  reliance  as 
**  to  the  plaintiff's  age.  She  never  pleaded 
'•minority  in  her  plaint,  and  it  seems  only 
"  to  have  been  au  after-ihoujrht  of  her  plea- 
<*der  at  the  lime  when  the  issues  were 
"  framed."  It  is  not  shown  to  us  that  there 
was  any  evidence  other  than  what  the  Lower 
Appellate  Court  refers  to  as  not  reliable, 
and  the  sufficiency  or  otherwise  of  evidence 
is  no  legal  ground  for  a  special  appeal.  The 
alleged  minority  then  not  having  been 
proved,  the  plaintiff's  plea  of  her  right  on 
account  of  her  mother's  povsf  s^jion  on  her 
behalf  as  trustee  entirely  faila.  I  would 
dismiss  the  special  appeal  with  costs. 

Miner,  J.— I  am  of  the  same  opinion.  I 
am  not  quite  prepared  to  say  tliat  the  pro- 
visions of  Section  2  Act  VIII  of  1859, 
strictly  speaking,  are  applicable  to  this  case, 
inasmuch  as  the  cause  of  action  on  which 
the  present  suit  is  brought  may  be  dis- 
tinguished from  the  cause  of  aciiou  on  which 
the  former  suit  was  instituted.  But  it  is 
perfectly  clear  that  the  title  on  which  the 
plaintiff  has  brought  the  present  suit  was 
in  existence  at  the  time  when  the  former 
suit  was  brought,  and  she  was  bound  to 
bring  the  latter  suit  on  all  the  titles  that 
were  then  in  existence.  She  fur  reasons 
best  known  to  herself  did  not  chose  to  do  so, 
and  it  follows  therefore  that  the  decision 
in  the  former  case,  so  far  as  it  relates  to  the 
ownership  of  the  jote  in  Mouee  liloheshpore, 
must  operate  against  her  as  an  estoppel  in 
this  case.  This  principle  has  been  applied 
by  the  Privy  Council  atrainst  a  defendant, 
and  I  see  no  reason  either  in  justice  or 
equity  why  it  should  not  be  applied  against 
a  plaintiff.  No  special  reason  has  been 
assigned  by  the  priBseut  plaintiff  to  explain 
why  she  did  not  in  the  former  case  sue  upon 
the  title  of  inheritance  now  brought  forward 
by  her ;  and  in  the  absence  of  such  an  ex- 
planation it  would  be  obviously  unjust  and 
improper  to  harrass  the  defendant  by  a  se- 
cond suit  for  the  same  property,  merely  be- 
cause the  plaintiff  has  now  come  forward 
upon  a  different  title — a  title  which  she  could 
have  and  ought  to  have  brought  forward  iu 
the  former  suit  without  any  difficulty  what- 
ever. 

The  other  objection  is  altogether  without 
foundation.      The   plaintiff's   mother   might 
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have  been  in  possesBion  jointly  with  her  co- 
shnrers,  but  the  plaintiff  was  bound  to  show 
that  that  possession  was  held  by  her  mother 
as  her  guardian,  and  this  in  fact  was  the 
only  allegation  by  which  she  attempted  to 
evade  the  operation  of  the  law  of  limitation. 
The  Lower  Appellate  Court  has  distinctly 
found  that  the  evidence  on  this  point  is 
altogether  unreliable  ;  and  it  follows  there- 
fore that  the  possession  of  the  plaintiff's 
mother,  even  if  it  were  admitted  as  a  fact, 
would  not  be  sufficient  to  save  her  claim 
from  the  operation  of  that  law. 

This  special  appeal   must,   therefore,   be 
dismissed  with  costs. 


The  15th  January    1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Beoree—Sxeontlon  airainst  mortg^ag:- 
ed  propoFtj— Bigrh  Gourt's  powers— 
Section  15  Charter  Act. 

Ehorshed  Ali  and  another,  Petitioners^ 

versus 

Chowdhry   Wahid  AH  and  others.  Opposite 
Party. 

Mr,   A,  P,  TAnpham  and  Baboo  Chiinder 
Madhub  Ghose   for  Petitioners. 

Messrs.  R,  E.  Ttoidale  and  C.  Gregory 
and  Moonshee  Mahomed  Yusoof  for  Op- 
posite Party. 


A  party  who  obtains  a  decree  enabling  him  to  recover 
a  mortgage  debt  by  sale  of  two  mortgaged  premises,  is 
entitled  in  law  to  proceed  against  both  or  either  of  the 
properties  as  he  thinks  proper. 

The  High  Court  cannot  interfere  under  Section  15  of 
the  Charter  Act,  where  the  lower  Court  has  nut  acted 
without  jurisdiction  or  where  there  is  a  remedy  by  a 
regular  suit. 

Kemp^  J, — This  is  an  application  to  this 
Court  to  exercise  its  powers  under  Section 

15  of  the  Charter. 

I 

We  have  heard  the  Counsel  for  the  peti- 
tioner, Mr.  Lingham,  at  considerable  length. 
It  is  unnecessary  to  go  into  the  merits,  for  we 
may  by  doing  so  be  pre-jadging  the  case. 

The  only  question  we  have  to  decide  is 
whether  this  is  a  case  in  which  we  ought  to 


exercise  the  powers  vested  in  us  by  Section 
15  of  the  Charter. 

We  are  of  opinion  that  neither  of  the 
Subordinate  Judges  by  any  order  passed  by 
them  has  divided  the  mortgage  debt.  It  is 
very  clear  that  they  could  not  do  so,  and  in 
fact  they  have  not  done  so. 

Tlie  decree-holder  having  obtainetl  a  de- 
cree enabling  him  to  recover  the  mortgaee 
debt  by  sale  of  the  mortgaged  premises,  hs 
was  in  law  entitled  to  proceed  against  both 
or  either  of  those  properties  as  he  thought 
proper.  There  has  been  no  order  passed  in 
this  case  without  jurisdiction,  and  therefore 
we  ought  not,  under  the  precedent  to  be 
found  in  Volume  VII,  page  520  of  the 
Weekly  Reporter,  to  interfere. 

We  also  observe  in  this  case  that  the 
opposite  party  is  the  auction-purchaser.  It 
may  be  that  he  is  an  innocent  purchaser  for 
a  valuable  consideration. 

The  petitioner  has  his  remedy  in  a  regu- 
lar suit.  Not  being  a  party  to  the  originnl 
decree,  he  cannot  appeal  under  Section  II 
Act  XXIII  of  1861,  but  a  regular  suit  is 
open  to  him. 

It  has  been  ruled  by  this  Court  thnt 
where  there  is  a  remedy  by  a  regular  suit, 
this  Court  cannot  interfere  by  the  exercise 
of  its  extraordinary  powers  under  Section 
15  of  the  Charter  Act.  We,  therefore,  dis- 
charge this  rule  with  costs,  five  gold  mohura 
being  allowed  as  vakeel's  fees. 


The  17th  February  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mi  tier,  Judges. 

Regrlatration— BLubooleat—  Bvldenea. 

Case  No.  1952  of  1870  under  ActX  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpare,  dat* 
ed  the  4th  August  1870,  reversing  a  deet' 
sion  of  the  Deputy  Collector  of  that  Dis^ 
trict,  dated  the  2\st  January  1870. 

Kisto  Ealee  Moonshee  {J^lhiniifS)  Appellant^ 

versus 

Agemona  Bewa    (Defendant)   and     anotUef 
(Objector)    Respondents., 
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BdooDebendro  Narain  Bose  for  Appellant. 
BahooKishen  Succa  Mookerjee  for  Bespond- 

6Dt8. 

Where  a  kabooleat  for  one  year  contains  a  provision 
txtendinc  ite  term  to  more  than  that  period,  it  cannot 
bt  ftdmiUed  in  evidence  without  registration. 

Bat/ley,  J. — There  i&  no  ground  for  this 
ipecial  appeal.  The  kubooleut  is  one  for 
1274,  and  therefore  it  could  not  form  the 
basis  of  an  action  for  rent  for  1275;  but  if, 
18  is  DOW  contended  by  the  plieader  for  the 
special  appellant,  there  was  a  provision  in 
tbekobcoleut  extending  its  term  to  more 
t/iao  one  jear,  the  document  cannot  be  ad- 
missible as  evidence  without  registration. 
Tbe  soit,  therefore,  on  the  basis  of  the 
kabooleut  entirely  fails. 

It  is  next  contended  that  the  plaintiff 
ongbt  to  have  gained  a  decree  for  the  amount 
of  rupees  70  admitted  by  Bunikoollah. 

It  appears  that  Bunikoollah  was  not  made 
i  defendant  in  the  present  suit,  which  the 
pliintiff  brought  upon  the  kubooleut  for 
rupees  126.  Bunikoollah  only  appeared  as 
ID  objector  in  the  case,  and  said  that  he 
held  land  by  a  transfer,  and  was  liable  for 
rupees  70  only  as  rent.  In  this  action  there- 
fore, upon  a  kubooleut  not  alleged  to  be 
given  by  Bunikoollah,  but  by  the  principal 
defendant,  no  decree  could  be  given  against 
Baoikoollah  at  all. 

We  diamisfl  the  special  appeal  with  costs. 


The  18th  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

■ooklfttear  —  Soapenalon  —  Chargre— 
HoUee — SeoUon  16  Act  XX  of  1866. 

Golab  Khan,  Mookhtear,  Petitioner, 

Mr.  S,  Vertannes  for  Petitioner. 

Mort  a  Ma^atrate  can  suspend  a  mookhtear  from 
practiif*.  he  raui^t  observe  the  requirementa  of  Section 
16  Act  XX  of  1866,  and  furnish  the  mookhtear  with  a 
copr  of  Cbe  chan^  against  him  and  a  notice  fixini;  a  day 
CO  whidi  wach  charge  will  be  taken  into  conaideration. 

Kemp^  •/. — It  appears  that  the  Officiating 
Magbtrate  of  Midnapore  has  suspended 
6<iab  KbAa   from  practice  in  his  Court  or 


in  any  Court  subordinate  to  him  in  that 
Zillah.  The  Judge  forwards  the  letter  of 
the  Magistrate  with  the  remark  that  he 
thinks  the  Mookhtear  deserves  to  lose  his 
sunnud.  Mr.  Vertannes,  who  appears  for. 
6ol»b  ^hnn,  has  drawn  the  attention  of  the 
Court  to  Section  16  Act  XX  of  1865,  and 
he  urges  that  under  that  Section  it  was 
necessnry  for  the  Magistrate  to  send  a  copy 
of  the  charge  to  his  client  and  also  a  notice 
that,  on  a  day  to  be  therein  appointed,  such 
charge  would  be  taken  into  consideration. 

It  appears  from  the  record  that  the  only 
notice  Golab  Khnn  received  was  one,  dated 
the  16th  November  1870,  in  which  he  is 
directed  to  show  cause  why  he  ought  not 
to  be  suspended  from  practising  as  a  mookh- 
tear. No  charge  was  set  out  in  this  notice, 
and  therefore  the  requirements  of  Section 
16  have  not  been  complied  with.  We  there- 
fore direct  tliat  the  Magistrate  will  proceed 
according  to  law,  and  send  a  copy  of  any 
charge  he  may  wish  to  make,  or  that  may 
be  made  against  the  Mookhtear,  to  the 
Mookhtear,  and  also  a  notice  fixing  the  day 
on  which  such  charge  will  be  taken  into 
consideration.  The  day  appointed  to  be 
within  a  reasonable  time,  so  as  to  give  the 
Mookhtear  an  opportunity  to  prepare  hts 
defence.  In  the  meantime,  pending  the 
investigation,  Golab  Khan  will  remain  under 
suspension. 


The  20th  February  1871. 
Present : 

The  Hon*ble  E.  Jackson  and   Onoocool 
Chunder  Mookerjee,  Judges. 

Juriadlotton^xyeotmant—MeBBe  pro- 
fits. 

Case  No.  1789  of  1870. 

Special  Appeal  from  a  decision  passed  by 
eke  Additional  Judge  of  Ckittagong^ 
dated  the  2Uh  June  1 870,  reversing  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  26th  August  1869. 

Huree  Nath  Doss  (Plaintiff)   Appellant, 

versus 

Shftikh  Asmut  All  (DeAodant)  BespondenU 
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Baboo  Okhil  Chunder  Sein    for   Appellant. 

Mr,  G,  A.  Twidale  for  Respondent. 

A  anit  for  possession  with  mesne  profits  on  the  allega- 
tion thAt  defendant,  who  had  once  been  a  tenant,  was, 
notwithstanding  the  determination  of  his  tenancy,  hold- 
ing on  as  a  trespasser,  doe*  not  lie  under  Act  X  of  1869. 

Jackson,  J, — The  decision  of  the  Judge 
seems  altogether  wrong.  The  suit  is  pro- 
perly broujjht  in  the  Civil  Court.  It  does 
not  lie  under  Act  X  of  1859.  It  is  a  suit 
not  only  for  ejectment,  but  also  for  mesne 
profits  ;  and  on  this  ground  alone  the  suit 
could  not  be  brought  in  the  Revenue  Court, 
as  has  been  frequently  held  by  this  Court. 
The  case  will  go  back  to  the  Judge  for  a 
decision.  Costs  of  this  appeal  will  abide 
the  ultimate  result  of  the  suit. 

Mookerjee,  J. — I  concur.  The  suit  was 
brought  for  possession  of  land  with  wassi- 
Int.  The  defence  was  that  defendant  is  in 
possession  as  a  mortgagee  of  the  whole  plot 
of  land,  and  that  as  regards  a  portion  of  it 
only  defendant  has  a  permanent  ryotee 
tenure  ;  and  that  therefore  on  both  these 
grounds  the  plaintiff  cannot  succeed  in  ob- 
taining possession.  No  objection  was  raised 
as  to  the  jurisdiction  of  the  Court. 

The  Moonsiff  decreed  the  claim  of  the 
plaintiff,  finding  that  the  defendant's  allega- 
tions of  an  usufructuary  mortgage  and  per- 
manent ryotee  tenure  was  not  at  all  establish- 
ed, while  the  plaintiff  has  proved  his  case. 

On  appeal  to  the  Judge,  the  same  pleas  were 
ntrain  urged  by  the  defeinlant  as  were  raised 
in  the  Court  of  the  Moonsiff.  The  Judge, 
however,  takes  t  ho  objection  suo  motu  to  the 
jurisdiction  of  the  Civil  Court,  and  dismisses 
the  suit  of  the  plaintiff,  holding  that  the 
action  should  have  been  brought  in  the  Col- 
lector's Court  under  Act  X  of  1859.  Now, 
the  question  of  jurisdiction  should  be  deter- 
mined from  the  allegations  contained  in  the 
plaint,  if  the  question  is  raised  m  limine 
before  the  merits  of  the  case  are  gone 
through.  Looking  to  the  plaint,  I  find  the 
plaintiff  states  that  the  defendant  was  a 
kursa  ryot  of  the  plaintiff  ;  that  his  tenancy 
had  been  determined  three  years  ago  ;  and 
that  as,  notwithstanding  the  determination, 
the  defendant  has  retained  possession  as  a 
trespasser,  the  plaiatiffseekstogetpossesBioQ 
yriih  wassilat. 


I  cannot  understand  how  the  plaintiff  could 
have  gone  to  the  Revenue  Court.  After  the 
determination  of  the  lease,  and  according  to 
the  allegations  contained  in  the  plaint,  the 
defendant  was  no  longer  a  tenant  of  the 
plaintiff.  There  is  no  relationship  of  landlord 
and  tenant  between  the  parties,  and  the 
plaintiff  is  right  in  coming  to  the  Civil 
Court,  which  is  the  only  Court  that  can  give 
him  full  redress  and  is  competent  to  decide 
all  the  pleas  raised  by  the  defendant.  The 
plaintiff  is  not  to  be  at  the  mercy  of  the 
defendant,  and  it  it  not  competent  to  the 
defendant  to  oust  the  Civil  Court  of  its 
jurisdiction,  simply  by  stating  that  he  is  a 
ryot  with  permanent  rights.  The  plaintiff 
I  also  asks  for  wassilat  which  a  Revenue 
,  Court  cannot  award.  For  thiit  reason  tUo, 
the  plaintiff  was  right  in  seeking  the  assist- 
'  ance  of  a  Civil  Court.  I  would  also  remand 
the  case  for  an  adjudication  on  the  merits. 


The  20th  February  1871.  ' 

Present : 

The  Hon'ble  G.Looh  and  D warkanath  Mitter, 
Judges, 

Arbitratora— Jarladletloa« 

Case  No.  2095  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judicial  Commissioner  of 
Assam,  dated  the  1st  June  1870,  affirm' 
ing  a  decision  of  the  Deputy  Commission- 
er of  Nowgong,  dated  the  22nd  March 
1870. 

Moshahel  Singh  (Plaintiff)  Appellant^ 
versus 

Konomutty  Bewa  and  another   (Defendants) 
Bespondents. 

Baboos  Rajendronath  Misser  and    Chunder 
Madhub  Ghose  for  Appellant. 

No  one  for  Respondents. 

The  decision  of  arbitrators  on  a  matter  not  in  diffw- 
ence  between  the  parties  nor  referred  to  them,  is  noil 
and  void  for  want  of  jurisdiction. 


If  the8§  allegftliottd  ftf©    eotfect,    as    the       Mitter,  J.— The  question    whether    the 
Court  of  flmt  instancQ  has  found  th^m  to  be,  I  widow  Koaomuttjr  w^s   eatitlod    to    mw- 
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teonnoe  or  not  was  not  ft  matter  in  difference 
between  the  parties  to  this  suit,  nor  was  tlint 
qnestion  referred  to  the  arbitrators  for  deci- 
sion. Admitting,  therefore,  that  the  deci- 
sion of  the  arbitrators  on  the  questions  which 
were  expressly  referred  to  them,  and  the 
judgment  of  the  Court,  so  far  ns  it  was  passed 
in  ftcconlance  with  tliat  decision,  is  final 
and  conclusive,  the  decision  of  the  arbitrators 
on  the  question  of  maintenance  must  still  be 
considered  as  null  and  void  for  want  of  juris- 
diction, and  the  decision  of  the  first  Court 
so  fnr  as  it  confirms  that  portion  of  the  award 
mtist  necessarily  fall  to  the  ground. 

We  therefore,  reverse  that  portion  of  the 
decision  passed  by  the  Court  of  first  instance, 
hj  which  a  sum  of  rupees  1,800  was  allowed 
to  the  defendnnl  Konomutty  and  her  daught- 
ers. The  remainder  of  the  judgment  m«st 
stand  good,  as  being  in  strict  conformity  to  an 
iwnrd  which  was  passed  upon  matters  duly 
referred  to  the  arbitrators.  The  result  is 
that  the  plaintiff  will  be  entitled  to  recover 
from  the  defendant,  Konomutty,  the  sum  of 
rupees  1,800  in  addition  to  the  property  al- 
ready decreed  to  him  by  the  first  Court. 

Each  party  must  b^ar  his    own  costs  of 
thia  appeal  and  of  the  lower  Courts. 


The  20th  February  1871. 

Present : 

The  Hon'hle  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  L.  S. 
Jackson  and  W.  Aioslie,  Judges.  \ 

t^ntf   of    Pleaders— Cazee^B   books— 
SeetlonA  138  and  355,  Act  VZXX  of  I 
185^. 

Case  No.  32  of  1870.  I 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tirhoot^  dated  , 
the  4/ A  December  1869. 

Juggernnth   Sahoo  and  others  (some  of  the 
Defendants)  Appellants, 

versus 

Syud  Maliomed  Sossein  and  others  (Plaiutifi's) 
Respondents. 

Mr.  J.  W.  B.  Monet/  for  Appellants. 

Bs^ioo    Ckynder  Madhnh   Ghose  for    Be- 
ipoodeoUt 


Order  on  the  application  by  Mr.  Money  to 
be  allowed  to  put  in  the  Cazee^s  booh,  it 
not  having  been  tendered  in  evidence  in 
the  Court  below. 

It  is  improper  for  a  pleader  to  endeavour  to  influence 
a  Court  by  reference  to  a  course  which  another  Court 
might  think  fit  to  adopt,  or  to  the  view  which  the  Ap- 
pellate Court  might  take  of  its  proceedings. 

A  Cazee's  book  is  not  strictly  an  official  record  within 
the  meaning  of  S^ection  355  of  the  Code  of  Civil  Proce- 
dure. Before  a  document  can  be  inspected  under  the 
provisions  of  Section  138,  Code  of  Civil  Procedure,  the 
Court  must  see  whether  it  comes  under  the  description 
of  a  public  record. 

Norman,  C.  J. — I  have  no  hesitation  in 
saying  that  we  should  not  be  exercising;  a 
proper  discretion,  if  we  were  to  admit  the 
Cazee's  book  in  evidence  at  this  stage  of  the 
proceedings. 

While  the  trial  was  proceeding  before  the 
Subordinate  Judge,  the  book  appears  to 
have  been  sent  for  on  the  application  of  the 
plaintiffs,  under  the  provisions  of  Section 
1 38  of  the  Code  of  Civil  Procedure.  The  book  ^ 
was  in  the  Court  of  the  Subordinate  Judge, 
and  it  might  have  been  used  or  referred  to 
by  the  Court  or  put  in  evidence  by  either 
party  at  the  time.  The  plaintiffs  did  not 
think  fit  to  refer  to  it  or  to  use  it  in  any 
way,  for  what  reason  I  do  not  know  ;  but 
I  can  understand  that  the  plaintiff's  pleader 
might  not  have  felt  himself  sufficiently 
strong  to  take  up  that  book  and  to  prove 
that  the  entries  in  it  are  false. 

On  the  other  hand,  the  defendant's  plead- 
er knew  that  the  document  had  been  sent 
for  and  was  in  Court.  If  he  desired  to 
mnke  use  of  it,  it  was  his  duty  to  have  re- 
ferred to  it  and  directed  the  attention  of  the 
Court  to  it.  He  had  the  fullest  opportunity 
of  doing  so. 

It  has  been  sugsjested  that  the  book  was 

put  in  evidence.     But  we  find  that   the  book 

i  is  not  marked  as  having  been  admitted  as  re- 

'  quired  by  law.     No  reference  is  made  to  the 

Cazee'sbook  anywhere  in  the  judgment. 

I  We  have  little  doubt  but  that  the  defend- 
I  cut's  pleader  deliberately  abstained  from  re- 
ferring to  the  book,  or  using  it  in  any  way 
I  whatever  in  the  lower  Coi^rt.  He  had  a 
difficult  case  to  support,  and  it  is  possible 
that  the  defendant's  plnuder  knew  well  that 
his  difficulties  would  have  been  increased,  if 
the  book  had  been  used  and  referred  to  in 
the  Court  below.  The  Court  was  presided 
over  by  a  Mahomedan  Judge  of  consider- 
able experience.  If  the  book  had  been  then 
put;forward,i^  full  and  careful  eucjuiry  into  tb^ 
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genuineness  of  the  entries  in  August  1842 
would  liftve  taken  place  before  a  Judge  most 
c6mpeteDt  to  form  an  opinion  on  such  a 
question,  nnd  in  a  place  where  evidence 
might  have  been  within  reach. 

The  case  was  tried  on  the  materials 
which  the  defendants  thought  fit  to  make 
nse  of,  and  it  is  clear  from  the  judgment  of 
the  Subordinate  Judge  that  the  Cazee's  book 
was  never  referred  to  by  the  defendant's 
vakeel. 

On  the  application  of  Mr.  Money  the 
book  was  sent  for,  and  we  find  on  referring 
to  it  that  the  entries  relating  to  this  trans- 
action are  the  last  entries  at  the  end  of  the 
book,  followed  by  a  number  of  blank  sheets. 
Ic  is  plain  from  the  appearance  of  the  book 
that,  if  put  in,  it  would  give  rise  to  an  en- 
quiry as  to  the  mode  in  which  that  book 
has  been  kept,  which  we  are  not  in  a  position 
to  make. 

On  the  face  of  the  book  matters  are  ap- 
parent which,  if  we  receive  the  book  now, 
would  give  occasion  to  an  enquiry  upon 
which  the  Appellate  Court  ought  not  to  be 
asked  to  enter,  but  which  ought  to  liave  been 
entered  upon  before  the  Lower  Court. 

Mr.  Money  has  alluded  to  what  may  take 
place  if  this  case  goes  before  the  Privy 
Council. 

I  trust  that  this  Court  will  do  its  duty, 
and  that  without  reference  to  any  person 
out  of  doors,  or  to  any  other  Court  to 
which  its  decisions  may  go  upon  appeal,  I 
desire  to  say  that  I  think  it  improper  to 
endeavour  to  infiuence  this  tribunal  by  any 
reference  to  the  course  which  another  Court 
might  think  fit  to  adopt.  I  have  no  doubt 
that  the  Privy  Council  will  do  what  they 
think  fit,  and  if  they  think  fit  and  proper 
to  send  for  (he  Cazee's  book,  they  will  exer- 
cise their  discretion  and  judgment  and  will 
Sf  ud  for  it.  I  desire  to  say  that  this  Court 
ought  not  to  be  told  that  some  other  Court 
will  take  any  particular  view  of  its  pro« 
ceediugs,  or  e^en  that  there  is  a  likelihood 
of  the  case  being  appealed. 

It  is  not  a  legitimate  argument  to  use 
before  any  Court  that  the  Appellate  Court 
will  take  a  different  view  of  the  case,  and  I 
inentTon  this  because  it  is  not  the  first  time 
that  Mr.  Money  has  made  a  similar  ob- 
|H;rviitioo« 


Jackson^  J. — I  desire  to  express  my  con- 
currence in  the  rejection  of  this  book.  There 
seems  to  be  two  ways  of  looking  at  the  ap- 
plication for  its  being  now  received  and 
annexed  to  the  record — one,  that  it  was  used 
and  dealt  with  by  the  Court  below,  pos- 
sibly in  some  such  way  as  that  hinted  at  by 
Mr.  Money  ;  but  it  is  clear  that  it  was  not 
so  used.  The  second  is  that  we  should  make 
use  of  the  discretion  vested  in  the  Appell»i6 
Court  under  Section  355  of  the  Code  of 
Civil  Procedure,  and  allow  the  appellant  to 
put  it  in  as  an  additional  exhibit.  But  I 
do  not  think  we  ought  to  do  so,  and  chiefly 
for  this  reason  that  the  book  in  question  is 
not  strictly  an  official  record,  and  before  we 
should  be  in  a  position  to  refer  to  it  or  to 
use  it  with  any  effect,  it  would  have  to  be 
established  by  the  evidence  either  of  the 
Cazee  who  kept  it,  or  of  some  other  person 
who  has  beeu  responsible  for  its  custody. 
It  would  be  extremely  unsafe  to  take  up  a 
book  of  tliis  description,  which  purports  to 
have  been  kept  and  used  30  years  ago  by  a 
person  not  in  the  service  of  the  Government 
or  responsible  to  the  Government,  and  after- 
wards deposited  in  the  office  of  the  Judcre, 
and  to  deal  with  it  as  if  it  were  undoubt- 
edly an  authentic  record.  I  do  not  thiuk, 
therefore,  we  ought  to  deal  with  it  under 
Section  355. 

Then  we  are  asked  to  send  for  the  bock 
and  inspect  it  under  the  provisions  of  Sec- 
sion  138  of  the  Code,  which  I  have  no  doubt 
applies  to  Appellate  Courts  as  well  as  to 
Courts  of  Original  Jurisdiction.  But  before 
doing  so,  we  should  have  in  some  way  to  see 
whether  it  was  a  document  which  comes  un- 
der the  description  of  a  public  record.  Now 
this  book  does  not  bear  that  character  at  all, 
and  upon  such  cursory  inspection  of  the 
book  as  we  have  given  to  it,  it  appears  to  me 
that  it  would  be  extremely  unsafe  to  use  it 
as  a  public  record.  The  appearance  of  the 
book  suggests  a  doubt  as  to  whether  it  con- 
tained an  eutry  of  the  document  in  question 
in  the  way  in  which  it  now  shows  it.  Un- 
der this  Sectiou,  also,  I  think  the  applica- 
tion ought  to  be  refused. 

As  to  Mr.  Money's  allusions  to  the  pro- 
bability of  an  appeal  to  the  Piivy  Council, 
I  concur  in  the  observations  made  by  the 
Chief  Justice,  having  myself  not  un fre- 
quently been  witness  to  the  use  of  language 
of  the  same  kind  by  Mr.  Money. 

Ainslie^  J«--I  concur« 
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The  20lh  February  18T1, 

Present : 

The  Hoo'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Review    of  ex-piu'te    judi^ment— Ap- 
peal— JmiBdlctlon. 

Case  No.  1701  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan^  dated  the 
16/A  May  1870,  reversing  a  decision  of 
the  Officiating  Moonsiff  of  Bancoorah, 
dated  SI  St  January  1870. 

Toolsee  Dossee  {Pro^rmci  Defendant) 
Appellant^ 

versus 

Doorga  Churn  Paul  and  others  (Plaintiflfs) 
Respondents, 

Baboo  Nil  Madhub  Sein  for  Appellant. 

Baboo   Mohinee   Mohun    Roy  for  Respon- 
dents. 

An  or4er  setting  aside  an  ex-pftrte  judgment  is  final, 
wbero  the  defendftnt  proves  that  he  was  prevented  from 
appearing  by  sufficient  cause,  and  applies  within  30  days 
afier  attempt  to  execute  process.  Kut  an  appeal  will  lie 
if  the  order  has  been  made  without  jurisdiction,  or  if  the 
appUcadoa  was  admitted  after  the  prescribed  timeu 

Kemp,  J. — The  special  appellant  in  this 
case  is  Toolsee  Dossee.  She  was  made  a  pro- 
forma  d«*feadant  in  a  suit  brought  by  Doorga 
Cliuro  Paul  and  oibers  to  obtain  their  res- 
pective shares  in  certain  monies  and  also  in 
certain  decrees. 

The  main  object  of  this  suit,  though  it  was 
ostensibly  brought  to  recover  the  shares  of 
the  plaintiffs  which  had  been  appropriated 
bj  the  principal  defendant  in  the  case,  Mo- 
<ihoo  Soodon,  the  managing  member  of  the 
joiot  family,  was  to  exclude  Toolsee  Dossee 
from  the  share  she  inherited  from  her  hus- 
band, one  of  the  members  of  the  joint  family, 
ottder  the  improbable  averment  that  she  had 
gives  up  all  right  and  title  in  her  husband's 
estate,  which  was  of  a  considerable  value,  for 
a  consideration  of  a  few  maunds  of  paddy  to 
be  giYen  to  her  yearly  in  lieu  of  maintenance. 


Modhoo  SooduQ  alone  defended  the  suit, 
Toolsee  Dossee  not  appearing.  Judgment 
went  against  Modhoo  Soodon,  and  Toolsee 
Dossee  was  made  liable  with  Modhoo  Soodua 
for  the  costs  only. 

Toolsee  Dossee  then  applied  under  See* 
tiou  119  of  Act  VIII  of  1859,  and  having 
proved  to  the  satisfaction  of  the  Court  that 
she  was  prevented  by  sufficient  cause  from 
appearing  in  the  suit,  the  Moonsiff  ordered  a 
re-hearing  of  the  suit  iuasfar  as  Toolsee 
Dossee  was  concerned.  The  order  was 
passed  on  the  29th  December  1869. 

The  issues  raised  were,  1*^. — Whether 
Toolsee  Dossee  had  relinquished  her  hus- 
band's share  or  not.  2nd, — If  such  relin- 
quishment be  not  proved,  how  far  can  the 
former  judgment  be  reversed  ? 

On  the  first  issue,  the  Moonsiff  found  tbafe 
there  was  no  proof  that  Toolsee  Dossee 
relinquished  her  husband's  share.  The  evi- 
dence of  the  witnesses  of  the  plaintiff  were 
considered  to  be  tutored.  Tlie  Moonsiff  also 
dwelt  on  the  improbability  of  Toolsee  Dossee, 
who  had  a  daughter  and  grandson,  consent- 
ing to  any  such  arrangement  for  the  paltry 
consideration  of  a  few  maunds  of  paddy. 
The  clear  presumption  in  the  opinion  of  the 
Moonsiff  was,  that  the  suit  was  bronght  in 
collusion  with  the  male  co-sharers  of  tire 
plaintiffs  to  n^ake  away  with  the  rights  of 
Toolsee  Dossee.  Toolsee  Dossee  was  there** 
fore  declared  not  to  b^  liable  for  the  plaint- 
iff's costs  in  modification  of  the  foruieo 
decree. 

On  appeal  the  Judge,  Mr.  W.  Tucker, 
reversed  this  decision.  He  observes  that 
although  no  appeal  lies  from  an  order  ad« 
mitting  a  review  of  judgment,  yet  when 
the  case  has  been  decided  in  review,  any 
irregularities  in  admitting  the  review  may 
be  urged  (Section  363  Act  VIII  of  1859). 
The  Judge  then  says — "  In  this  case  (he  ap- 
**  plication  for  review  was  made  fifteen  months 
*'  after  the  decree,  and  the  applicant's  state- 
<*  ment  that  she  was  not  aware  of  the  decree 
**  was  not  proved,  but  was  found  to  be  false 
•«  by  copy  of  a  petition  presented  by  the 
'*  applicant  in  another  Court.  The  acting 
"  Moonsiff,  Baboo  Thakoor  Dass,  had,  there- 
"  fore,  no  power  to  admit  a  review  of  the 
<'  judgment  of  his  predecessor,  Moulvie 
*'  Bootul  Tumkin.  The  order  admitting 
"  the  review  was,  therefore,  without  juris- 
**  diction  and  cannot  stand." 
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The  judgment    of  tbe   first   Court 
reversed  with  costs. 


was 


Iq  special  appeal  the  grouDds  taken  are — 

1*/. — That  the  order  of  the  first  Court 
passed  under  Section  119  Act  VIII  of  1859 
was  final. 

2nrf.— That  Section  363  Act  VIII  of 
1859  is  not  applicable  to  this  case. 

3rJ. — That  the  Judge  should  have  deter- 
mined whether  the  petition  alluded  to  was 
really  filed  by  the  special  appellant  or  with 
her  knowledge. 

Ath, — That  there  was  no  appeal  against 
the  order,  and  the  reasons  assigned  by  the 
Judge  for  setting  it  aside  are  not  in  accord- 
ance with  the  provisions  of  Section  119  ; 
moreover,  the  order  appears  to  have  been 
passed  by  the  first  Court  upon  good  and 
sufficient  grounds. 

An  appeal  will  lie  against  an  order  setting 
aside  an  €a;-/:iar/6  judgment  under  Section 
119,  if  the  order  has  been  made  without 
jurisdiction,  or  where  an  application  has  been 
admitted  after  the  prescribed  time. — Volume 
VI  Weekly  Reporter,  page  500. 

Section  363,  quoted  by  the  Judge,  does 
not  iu  our  opinion  apply.  In  this  case  the 
Hoonsiff  gave  excellent  reasons  for  admit- 
ting the  review.  He  found  that  the  special 
appellant,  whom  he  examined,  had  satisfac- 
torily proved  that  she  knew  nothing  of  the 
fact  of  a  suit  having  been  brought  against 
her,  until  the  opposite  party  took  out  exe- 
cution. The  petition  alluded  to  by  the 
Judge,  the  Moonsiff  found  on  the  evidence 
of  the  special  appellant  and  the  probabilities 
of  the  case,  had  never  been  presented  by  her 
or  with  her  knowledge  or  sanction. 

It  appears  to  us  very  clear  that  the  suit 
was  brought  with  the  view  of  obtaining  a 
decree  to  the  effect  that  the  special  appellant 
had  relinquished  her  right  to  her  husband's 
estate,  which  is  of  considerable  value,  for  the 
paltry  consideration  of  a  few  maunds  of 
paddy.  She  was  made  a  pro  forma  defend- 
ant, and  although  the  decree  obtained  as 
against  her  did  not  declare  that  she  had 
made  any  such  relinquishment,  she  was  sad- 
dled with  the  costs  of  the  suit. 

This,  therefore,  was  a  judgment  passed 
eX'parte  against  a  defendant  who  had  not  ap- 
peared, and  Section  1 19  of  Act  VIII  of  1859 
is  applicable.  The  MoonsiflT  having  given 
reaaonSy  and,  in  our  opinion,  good  reasons  for 


being  satisfied  that  the  special  appellant  had 
proved  thut  she  was  prevented  by  a  sufficient 
cause  from  appearing  in  the  suit,  and  her 
application  being  withiu  30  days  after  pro* 
cess  for  enfor6ing  the  judgment  was  at- 
tempted to  be  executed,  his  order  under 
Section  119  was  final. 

We  reverse  the  decision  of  tbe  Judge  and 
remand  the  case  for  trial. 

Costs  to  follow  the  result. 


The  21  St  February  1871. 

Present : 

The  Hon'ble  F.  B  Kemp  and  F.  A.  Glover, 
Jt^ges. 

Section  159*  Act  VZZZ.  1859 — Proee- 
dare. 

Case  No.  44  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  I6th 
September  1869,  affirming  a  decision  of 
the  Subordinate  Judge  of  thai  District^ 
dated  the  loth  April  1869. 

Ajoodhya  Doss  and  others  (Plaintiffs)    Ap- 
pellants, 

versus 
Bibee  Misrun  (Defendant)  Respondent 

Bahoos  Romesh  Chnnder  Mitter  and  Bama 
Churn  Banerjee  for  Appellants. 

3Ir.  R,  E,  Twidale  for  Respondent. 

Where  an  application  was  made  at  a  very  late  stairo 
of  a  case  to  enforce  the  provisions  of  Section  169  of  tbe 
Code  of  Civil  Proce<Iure  without  proffer  ol  any  proof 
that  the  witness  was  absconding  or  keeping  out  oi  the 
way  for  the  purpose  of  avoiding  the  service  of  the  soia> 
mons,  the  Lower  Appellate  Court  was  held  to  have  been 
justitied  in  not  postponing  the  case  to  secure  the  at- 
tendance of  tbe  witness,  although  material. 

Kemp,  J. — This  is  a  suit  against  the 
respondent,  Mussamut  Misrun,  to  recover 
a  sum  of  rupees  2,998-5  annas,  principal  and 
interest,  being  the  balance  alleged  to  be  due 
bj  her  on  a  buhee  khatta  to  the  pluiutitf, 
who  was  the  proprietor  of  a  banking  firm 
in  Mozufferpore,  and  who  alleges  that  Mus- 
samut Misrun  had  an  accouut  current  with 
his   bank,   and  that  the  son  of  the  aforesaid 
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Mossamnt  Misrun  carried  on  transactions 
OD  her  behalf  from  the  jear  1270  to  Magli 
1274  Fui^lee.  Mussnmu't  Misrun  admitted 
deAlincrs  wiili  the  plniatiflf's  hank,  hut  takes 
exeepiion  to  iwo  of  the  items  in  the  accounts 
of  the  phiintitf,  namely,  to  a  sum  of  ra)»ees 
3000  nod  to  another  of  ruoees  800.  Her 
ohjectioD  W.I8  that  her  son,  Moulvie  Wullee 
Alum,  hud  received  these  sums  oo  his  own 
account. 

Id  the  first    instance,    the    Courts    helow 
decreed  the  plaintiff's  case. 

On  appeal    to    this   Court   on    tlie     18th 
NoTember  1868,  the  case  was  remanded*  by 
Joslices  Kemp   and  Elphiustone  Jackson  to 
ilie  lower  Court.     We    then    observed    that 
it  does  not  follow  that  even  if  tlie  defendant 
Massamut  Misron's  son  was    acting    as    her 
man  of  business,  and    was   in    the  habit  of 
drawinsj  small    sums    for   current  expenses, 
liiaisuch  a  course  of  dealinj;  would  of  itself 
Mlbome  the  plaintiff,  a  banker,   to  advance 
to  him,   that    is,  to  Moulvie  Wullee  Alum, 
Mch  large  sums  as  rupees  3,000  on   one  oc- 
CMioD,  and  rupees  800  on  another,  on  bonds. 
We  observed     also    that  the    very  circum- 
sUDce  that  these   sums   were,  advanced  on 
bonds,  lent   some  weight  to  the  presumption 
tint  they  were  advanced   on    the   son's   ac- 
count but   that  however  that  was,  it  ought 
to  be  proved  by  the  plaintilf  that  they   were 
a^fanced  on  account  of  the  mother  ;   and  we 
directed  that  the  bunker,  the  plaintiff,  should 
^  called    upon    to   depose    to    the   circum- 
stances   under    which    these    two   sums    of 
moDey  were  ad vo need,  for,    as   observed    by 
0^  the  mother's  statement  was  tlmt  the  son 
had  drawn  these  sums  without  any  authority 
from  her,  and  that  the  banker  who  had  been 
advancing  them  being  unable  to  realize  them 
from  the  son,    had    in    Cdllnsion    with    him 
charged  them  to  the  mother's  account. 

Oo  remaody  the  Judge  found  on  the  whole 
of  the  evidence  that  these  sums  were  ad- 
Tsoced  to  the  son  of  Mussumut  Misrun  on 
his  own  account,  and  not  ou  account  of  his 
ooiher. 

We  may  observe  before  proceeding  to 
judgment,  that  the  plaintiff  died  very  short- 
ij  after  or  before  the  remand  order — it 
is  not  certain  which  ;  at  all  events  he 
has  not  been  examined  and  could  not  be 
examined.  The  gomashta,  however,  has 
been  examined.  The  order  of  remand  says 
that  either  the  plaintiff  or  his  gomaslali, 
or  tome  body  acquainted  with  the  tiansac- 
Ci'ona,   should  be  examined  ;  and   so  far  the 


♦  10  W.  K.,  p.  37(>. 


plaintiff*  or  his  successor  have  acted  up  to 
the  order  of  remand  by  examiniog  the 
gomastah. 

The  grounds  taken  in  special  appeal  are» 
first,  that  the  Lower  Appellate  Court  has 
misconstrued  the  remand  older  in  holding 
that  it  lays  down  that  it  is  not  sufficient  to 
show  that  Wullee  Alum  was  his  mother's 
general  manager,  and  that  this  fact  at  least 
establishes  a  prima  Jacie  case  for  the  special 
appellant  ;  second,  that  the  Lower  Appel- 
late Court  has  misconstrued  the  evidence  of 
the  gomastah,  and  has  not  considered  whe- 
ther his  evidence  and  the  khatta-book  do  not 
establish  the  plaintiff's  case  ;  and  third  and 
lastly,  that  as  the  order  of  remand  distinctly 
directed  the  lower  Court  to  enforce  the 
production  of  the  buhee  chittee  or  pass 
book  from  Wullee  Alum,  the  lower  Court 
was  wrong  in  refusing  to  enforce  his  at- 
tendance on  the  application  of  the  special 
appellant,  merely  because  the  application 
was  not  presented  at  tiie  time  of  the  first 
hearing  but  after  the  remand  ;  and  that  the 
Lower  Appellate  Court  was  therefore  wrong 
in  presuming  against  the  bona  fidei  of  the 
plain tiff^s  claim  from  the  non-attendance  of 
Wullee  Alum. 

On  the  first  point,  it  is  very  clear  that  the 
order  of  remand  has  been  properly  con- 
strued by  the  Lower  Appellate  Court.  We 
directed  the  Judge  most  distinctly  on  this 
point,  namely,  that  it  was  not  sufQcient  for 
the  plaintiff  to  show  that  Wullee  Alum  was 
his  mother's  general  manager,  a  fact  which 
is  not  denied  by  his  mother  ;  but  it  is  con- 
tended in  the  latter  part  of  the  first  ground 
of  special  appeal,  that  the  fact  of  his  being 
his  mother's  general  manager  was  sufficient 
at  all  events  to  establish  a  prima  Jacie  case 
for  the  special  appellant. 

Now,  it  is  admitted  that  no  general  power 
of  attorney  appointing  Wullee  Alum  as  his 
mother's  attorney  is  forthcoming,  though  it 
has  been  proved  and  the  Judge  has  found  on 
the  evidence  of  respectable  people  that  he 
was  her  general  attorney.  It  appears,  as 
remarked  in  the  judgment  of  Mr.  Justice 
Kemp  remanding  the  case,  that  this  lady, 
Mussamut  Misrun,  who  resides  at  Patna 
and  is  a  secluded  female,  had  estates  in 
Zilhih  Mozufferpore,  and  that  for  the  pur- 
pose of  securing  the  punctual  payment  of 
the  Government  revenue  and  preventing  all 
chance  of  these  estates  being  sold  for  arrears, 
she  had  opened  an  account  current  with  the 
plaintiff's  banking  firm,  and  her  son  was  her 
tvttoruey    or    manager  for   the  purpos<i  v£ 
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seeing  that  these  sams  where  paid  through 
(he  banking-hoase  into  the  Collector's 
Court.  But  it  is  snid  that  in  his  capacity  as 
her  attorney,  her  sou  granted  leases  which 
were  subsequenty  accepted  by  the  mother, 
and  that  therefore  he  was  from  that  circum- 
stance above  shown  to  have  been  her  accre- 
dited agent,  and  that  he  had  the  power  to 
raise  money  on  bonds  ond  to  bind  her  by  his 
contract.  We  think  that  tliis  argument  is 
wholly  untenable.  It  might  be  that  he  had 
the  power  to  get  from  the  banking-house 
certain  sums  on  account  of  Government  re- 
venue, and  it  is  also  clear  that  he  did  so  and 
that  his  mother  has  not  objected  to  the  other 
items  in  the  account  which  were  expended  for 
that  purpose ;  but,  as  already  observed  in  our 
order  of  remand^  the  fact  that  the  son  had  al- 
ready overdrawn  the  account  of  his  mother 
in  the  payment  of  Government  revenue,  ought 
to  have  made  the  banker  more  cautious  in  ad- 
vancing large  sums  of  money  to  the  son,  and 
charging  the  same  to  the  mother  without 
being  in  a  position  to  prove  that,  at  the  time 
be  made  these  advances  to  the  son,  he  knew 
or  had  reason  to  know  that  the  son  was 
receiving  this  money  on  account  of  the 
mother.  This  he  has  altogether  failed  to 
prove,  and  therefore  the  first  ground  of 
special  appeal  is  decided  against  him. 

The  second  ground,  namely,  the  mis-oon- 
fitruction  by  the  Lower  Appellate  Court  of 
the  evidence  of  the  gomastah,  has  been 
shown  in  the  course  of  the  argument  to 
have  proceeded  from  a  mis-construction  of 
the  Lower  Appellate  Court's  judgment  on 
the  part  of  the  pleader  who  drew  the 
grounds  of  appeal,  and  this  point  was  not 
pressed  further  by  Baboo  Romesh  Chunder 
Mitter  who  conducted  the  case  as  pleader 
for  the  special  appellant. 

On  the  last  point,  with  reference  to  the 
enforcement  of  the  attendance  of  Moulvie 
WuUee  Alum  with  the  buhee  chittee  or 
pass  book,  we  may  observe  that  this  Court 
in  remanding  the  case  did  lay  considerable 
stress,  and  very  properly  so,  on  the  atten- 
dance of  this  party  with  the  pass  book  in 
question.  It  appears  that  on  the  13th  of 
April  1869,  after  the  remand,  the  special 
appellant  did  apply  to  the  Court  to  enforce 
the  attendance  of  WuUee  Alum.  It  was 
said  in  the  course  of  the  argument  that  this 
application  was  made  under  Section  ]  69  of 
the  Code  of  Civil  Procedure. 

Now,  under  that  Section  the  party  apply^ 
|&g^t9  $0f9r6e  iu  proTi«ioQ9  nuet  proy^  thi^t 


the  evidence  of  such  witness  or  the  produc- 
tion of  such  document  is  material,  and  that 
the  witness  or  other  person  absconds  or 
keeps  out  of  the  way  for  the  purpose  of 
avoiding  the  service  of  the  summons.  Now, 
that  the  attendance  of  this  witness  was  ma- 
terial has  already  been  decided  by  this  Court 
in  its  order  of  remand,  and  no  doubt  his  at- 
tendance was  material  ;  but  we  find  that  no 
evidence  whatever  was  given  or  attempted 
to  be  given  in  proof  of  the  fact  that  Wullee 
Alum  was  absconding  or  keeping  out  of  the 
way  for  the  purpose  of  avoiding  the  service 
of  the  summons,  a  simple  petition  being  put 
in  when  the  arguments  were  commenced  and 
at  a  very  late  stage  of  the  case  without  prof- 
fer of  any  proof  that  Wullee  Alum  was  ab- 
sconding or  keeping  out  of  the  way  for  the 
purpose  of  avoiding  the  service  of  the  sum- 
mons. We,  therefore,  think  that  under  the 
Section  quoted,  the  Lower  Appellate  Court 
was  justified  in  not  postponing  the  case  at 
that  late  stage  and  was  quite  right  in  pro- 
ceeding to  trial. 

All  the  grounds  taken  in  special  appeal 
therefore  fail,  and  the  special  appeal  most 
be  dismissed  with  costs. 


The  2l8t  February  187L 

Present : 

The  Hou'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges^ 

Xiimitatlon— DlapoBseBBlon—  Oroimdi 
of  dismissal. 

Case  No.  2355  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Raj  shaky  e^  dated  the  Wtk 
July  1870,  reversing  a  decision  of  the 
Moonsiff  of  that  District,  dated  the  16M 
February  1870. 

Huro  Chunder  Chowdliry  Cone  of  the  Plain- 
tiffs) Appellant, 

versus 

Gobind  Chunder  Moitro  and  others  (Defend- 
ants) Respondents, 

Mr.   J.    S.    Rochfort    and    liaboo   Suleei 

Chunder  Sein  for  Appellant. 

Baboo  Grija  Sunkur   Mojoomdar  for    Re- 
spondents. 

A  plalntiflTa  failure  to  prore  d'spoBsession  on  the  p«f- 
ticular  date  mentioned  iu  the  plaint,  iv  not  a  suficieat 
frouud  for  the  dbnibMl  of  \,k%  9HtU 
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MUter,  •/.— Wb  thiok  ihe  ground  on 
which  the  Sabordinate  Judge  has  decided 
this  ci^  is  a  very  yarrow  one.  The  mere 
failare  of  ihe  plaintiff  to  prove  that  he  was 
difposaessed  on  the  particular  date  mention- 
ed io  the  plaint,  is  not  of  itself  a  sufficient 
fSTOond  to  JQstify  the  dismissal  of  the  suit. 
If  the  plaintiff  can  prove  that  he  has  a  title 
to  the  property  in  dispute,  and  tliat  that  title 
is  not  extinguished  by  the  operation  of  the 
i(«tate  of  limiution,  he  would  be  entitled  to 
a  decree  notwi  thai  audi  ng  his  failure  to  esta- 
blish the  allegation  that  he  was  dispoaseased 
OD  the  date  referred  to  above. 

We,  therefore)  reverse  the  decision  of  the 
Lower  Appellate  Court,  and  remand  the  case 
to  that  Coort  with  directions  to  try — 

li/ty.— Whether  the  plaintiff,  or  the  per- 
foo  from  whom  he  derived  his  title,  had 
heen  in  poeseaaion  of  the  land  in  dispute 
within  12  years  prior  to  the  institution  of 
this  Boit. 

2«ify.— ^Whether  the  plaintiff  has  a  title 
to  that  property,  and 

3ri/fy.— Whether  the  defendants  are  en- 
titled to  h  verdict  on  tl^  ground  of  their 
iiilt. 

The  costs  of  thi$  appeal  and  of  the  Lower 
Appellate  Court  will  abide  the  ultimate 
remit. 


Brojo   Sooudur   Bhndooree   (Plaintiff)    Ap^ 
pellant, 


versus 


Eshan   Chunder  Roy  (Defendant)  Respond- 

ent. 


Bdboos  Sreemth  Banerjee  and  Nulleet  Chun- 
der Sein  for  Appellant. 

Baboo  Romesh  Chunder  Miiter  for  Beepond- 
ent. 

A  suit  for  damages  not  exoeeding  Rs.  600  on  aoeoimt 
partly  for  iiyury  to  reputation,  and  partly  for  loss  in 
business  and  professional  position,  comes  within  the  pro- 
visions of  Seetion  6  Act  XI  of  1865  and  is  not  open  to 
spcdal  appeal. 

Bayley,  J. — W£  think  that  no  special  ap- 
peal lies  in  this  case  under  the  provisions  of 
Section  23  Act  XXIII  of  1861. 

We  have  carefully  read  the  plaint,  and  we 
find  that  the  pUintiff  there  not  only  pleaded 
injury  to  reputation,  but  also  consequent  losa 
in  business  and  in  professional  position,  he 
being  a  roooktear  in  the  Criminal  Court. 
The  case,  therefore,  not  exceeding  Rs.  500 
in  value,  comes  within  the  provisions  of  Sec- 
tion 6  Act  XI  of  1865. 

The  special  appeal  ia  diamiaaed  with  oosta. 


The2Ut  Febrqary  1871. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Dwarkanath 
Mitter,  Judges. 

Special  Appeal  —  Damai^eB^S^^^tlon 
€  Aet  ZI.  1969— Seetion  23  Act 
ZZZXZ.  1861. 

Case  No.  1865  of  1870. 

Special  Appeal  from  a  deeision  passed  hj  the 
Subordinate  Judge  of  Rqjshahye^  dated  the 
2Sik  June  1870,  reversing  a  deeision  of  the 
Moontiff  of  Sen^'gunge,  dated  the  29th  July 
1869. 


The  21st  February  1871. 
Present : 

TheHon'ble  H.  V.  Bayley  and  Dwarka-i 
nath  Mitter,  Judges^ 

Special  Appeal  —  Stamps  —  Section 
360f  Oode  of  Civil  Frooednre  — 
Bii^l^  Oonrt. 

Case  No.  2082  of  1870. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Rajshahye^  datei  the 
6th  August  1870,  reversing  a  deeision  of  the 
Moonsiff  of  Nattore,  dated  the  19tA  May 
1870. 

Khan  Muhomed    Shaha  (Defendant)    Ap^^^ 
pellanty 

versus 

Lall  Mahomed  and  another  (FlaiiiUffe)  J2e» 
gpondents. 
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Baboo  Nulleet  Chunder  Sein  for  Appellaut. 

Bahoo  Ashootosh  Dhur  for  Res poD dents. 

Under  Section  350  Act  VIII  of  1^59,  it  is  not  for  the 
High  Ck)urt  to  interfere  when  the  decision  of  the  Lower 
Appellate  Court  on  the  question  of  stamps  does  not 
ftffect  the  case  on  the  merits. 

BayUy,  J.— We  thiDk  this  special  appeal 
must  be  dismissed  with  costs. 

The  first  objection  is  one  which  does  not 
affect  the  decision  on  the  merits.  It  appears 
that  the  first  Court  dismissed  the  plaintiflTs 
case  on  the  ground  that  the  hoondee  on 
which  he  based  his  suit  was  a  fabrication. 

The  Lower  Appellate  Court,  however,  ac- 
cepted the  hoondee  as  genuine. 

We  think  that  under  the  provisions  of 
Section  350  Act  VIII  of  1859,  when  the 
decision  of  the  Lower  Appellate  Court  on  the 
question  of  stamps  does  not  afiect  the  case 
on  the  merits,  it  is  not  for  us  to  interfere. 

The  second  plea  is  that  the  hoondee  and 
the  receipt  of  money  not  being  duly  attested, 
the  plaintiff's  suit  based  thereon  must  fail. 

Now,  the  Lower  A  ppellate  Court  has  found 
as  a  fact  that  the  special  appellant  did  re- 
ceive the  money.  We  see  no  such  error  in 
law  as  requires  our  interference  in  special 
appeal,  and  we  therefore  dismiss  the  special 
appeal  with  costs. 


The  21  St  February  1871. 

Present: 

The  Hou'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

Maps^Bvldenoe—Stamps. 

Case  No.  2111  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Dinagepore,  dated  the  \^th 
July  1870,  affirming  a  decision  of  the 
Moonsiff  of  Maldah,  dated  the  12th 
March  1870. 

Kanuck  Monee  Dossee  (one  of  the  Defen- 
dants)   Appellant, 

versus 

Gopee  Mondal  and   others  (Pluin tiffs)   Re- 
spondents. 


Baboo  Rajendro  Nath  Bose  for   Appellant. 

Baboo   Taruck  Nath  Sein  for  Respondents. 

A  map  is  not  admissible  as  evidence  unless  it  is 
stamped. 

Mitter,  J, — Wb  see  no  reason  to  interfere 
with  the  judgment  of  the  Lower  Coarls. 
Both  the  Courts  below  have  found  thnt  the 
plaintiff"  has  proved  his  possession  as  well  as 
his  title.  As  this  is  a  finding  of  fact,  we 
cannot  distrub  it  in  special  appeal. 

With  reference  to  the  map  which  was 
produced  by  the  defendant,  we  entirely 
concur  with  the  Lower  Appellate  Court 
in  thiuking  that  the  defendant  was  not  com- 
petent to  produce  fresh  evidence  at  that 
late  stage  of  the  proceedings.  Moreover, 
the  document  was  not  admissible  as  evidence, 
inasmuch  as  it  was  not  stamped  as  it  ought 
to  have  been. 

The  special  appeal  is  dismissed  with  costs. 


The  22od  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Patneea— X.l8tB— Sale  for  arrears— 
Claaae  3  Seetion  8  &esrulatloii 
VZZZ.  1819— Special  Appeal— Plead- 
In^^s. 

Case  No.  205  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Deputy  Commissioner  of 
Maunbhoom,  dated  the  20th  June  1870. 

Darimba  Debia  (Defendant)  Appellant, 

versus 

Nil  Monee  Singh  Deo   (Plaintiff)    Uespond- 
ent, 

Bahoos  Hem    Chunder  Banerjee  and    Mo' 
hendronath  Mitter  for  Appellaut. 

Mr,   R.    T.  Allan  and   Bahoo   Bhowanee 
Churn  Duttjior  Respondent. 
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Where  a  patneedar'a  possession  is  disturbed  by 
the  zemindar,  and  he  is  prevented  from  collecting  the 
rents  of  certain  kists,  he  is  not  liable  for  those  kists. 
XHien  a  talook  is  sold  for  arrears,  the  putneedar 
▼ho  Ls  sold  oat b  not  liable  for  the  rent  of  the  month 
in  which  thexemindar  presented  the  oetition,  enjoined 
by  Claase  3  Section  8  Regulation  VIII  of  1819. 

The  Hi^h  Court  is  bound  to  notice  an  argument  on  a 
point  of  law  raised  in  special  appeal,  even  though  it  was 
not  railed  before  that  Court  on  a  previous  occasion  when 
it  pasKd  an  order  of  rouiand. 

Kempf  J. — The  defendant  is  the  nppel- 
liint  in  this  case.  The  plaintiff,  who  ia  the 
2emiodar,  aued  the  defendant  to  recover  a 
Bum  of  rupees  7,981. 

The  defendant  is  the  putneedar  under  the 
zemindar,  and  her  talook  was  sold  on  the 
2nd  Aghran  1275  for  arrears  of  rent.  The 
piaioti^  sets  out  at  the  foot  of  his  plaint  the 
kisls  payable  for  the  year  1275  by  the  de- 
fendant. They  amount  on  the  aggregate  to 
rupees  25,233-5-6-2-2.  The  amount  rea- 
lized  by  the  sale  was  rupees  18,500.  Then 
there  was  a  sum  of  rupees  185  for  costs  of 
the  sale  under  Regulation  VIII  of  1819,  so 
that  after  crediting  the  sale  proceeds  minus 
the  sale  expenses,  there  remained  a  balance 
of  rupees  7,486-11-4-2-2,  with  interest 
amounting  to  rupees  494-5-3-1-1,  making  a 
total  of  rupees  7,981-5. 

The  plaintiff  having  obtained  a  decree,  the 
defendant  then  appealed  to  this  Court,and  this 
Court  on  the  7th  March  1870  remanded  the 
case.  We  found  that  the  lower  Court  had 
not  tried  the  right  issue  in  the  case,  and  we 
therefore  directed  the  said  Court  to  find 
whether  the  plaintitf  diil  appoint  a  krook- 
•ezawal,  and  whether  he  collected  the  rents 
direct  from  the  ryots  through  the  agency  of 
of  thai  krook-sezawal,  and  if  so  to  what 
amount.  We  also  directed  the  lower  Court 
to  find  whether,  according  to  the  kisibundee, 
the  defendant  is  liable  for  the  one  day's  rent 
of  the  month  of  Aghran,  that  being  also  in 
dispute. 

After  remand,  the  Officiating  Deputy 
Commissioner  finds  that  the  defendant's  alle- 
gation of  dispossession  is  unsupported  by  the 
evidence,  and  the  objection  to  pay  the  one 
day's  rent  of  A^ihran  unrea.-onable  and 
invalid*  He.  therefore,  gave  the  plaintiff  a 
decree  in  full.  A>:ainst  this  decision  the 
defendant  again  appeals. 

We  think  that  the  decision  of  the  lower 
Court  mii^^t  be  reversed  and  this  appeal 
decreed.  It  appears  to  us  very  clear,  from 
the  docamentarj  evidence  in  particular  put 
in  bj  the  defendant,  that  the  zemindar  after 


the  sale  made  arrangements  with  other  put- 
needars  on  the  footing  that  they  were  to  pay 
to  him  and  to  receive  from  the  ryots  seven 
kists,  and  that  the  remaining  five  kists  were 
to  be  received  by  the  defendant,  the  former 
putneedar,  who  had  been  sold  out  on  the  2iid 
of  Aghran  1275.  There  can  be  no  doubt 
of  this,  looking  to  the  pottahs  and  kuboo- 
leuts  to  which  our  attention  was  drawn 
during  the  course  of  the  argument  by  Baboo 
Hem  Chunder  Banerjee,  the  pleader  for  the 
appellant.  Looking  to  these  kubooleuts  and 
pottahs,  and  to  the  deductions  made  from  the 
jiimma  payable  by  the  present  putneedars 
and  the  amount  to  be  received  by  the  former 
putneedar,  the  defendant,  it  is  clear  tliat 
the  new  lessees  had  to  pay  the  seven 
months*  kists,  and  not  the  five  months'  kists 
as  contended  by  the  plaiutifT.  Moreover,  we 
find  from  the  kubooleut  of  the  tehsildar 
appointed  by  the  plaintiff  after  the  sale  to 
collect  the  rents  from  that  portion  of  tlie 
putnee  which  the  plaintiff  held  khas,  that 
the  tehsildar  was  directed  to  collect  seven 
kists  and  not  five  kists. 

Again,  there  is  the  oral  evidence  to  the 
effect  that  the  plaintiff  did  send  his  jemadar, 
Soodut  Khan,  and  that  he  did  issue  a  pro- 
clamation or  otherwise  instruct  the  ryots  of 
the  putnee  that  they  were  not  to  pay  to  the  de- 
fendant, the  former  putneedar,  more  than  the 
five  months'  kists,  and  that  they  were  to  pay 
the  kists  of  the  remaining  seven  months 
to  the  new  putneedars  or  lessees. 

We  also  think  that  it  is  clear  that  under  no 
circumstances  can  the  defendant  be  liable  for 
the  kist  of  the  tnonth  of  Kartick,  for  under 
Clause  3  Section  8  Regulation  VIII  of  1819, 
it  is  enacted  that  on  the  first  day  of  Kar- 
tick in  the  middle  of  the  year,  the  zemin- 
dar shall  be  at  liberty  to  present  a  petition 
with  a  statement  of  any  balances  that  may 
be  due  on  account  of  the  rent  of  the  current 
year  up  to  the  end  of  the  month  of  Assin. 
Now,  in  this  case,  the  zemindar  did  present 
such  petition  and  the  sale  took  place  accord- 
ingly. It  is  true  that  this  argument  was 
not  raised  on  the  former  occasion  when  this 
r^ppeal  was  heard  before  the  remand  order, 
but  as  it  is  clearly  a  point  of  law,  we  thiuk 
that  we  are  bound  to  take  notice  of  it. 

We,  therefore,  hold  for  the  above  reasons 
that  it  is  clear  from  the  evidence,  oral 
and  documentary,  that  the  possession  of 
the  defendant  was  disturbed  by  the  act 
of  the  zemindar ;  that  she  was  prevented 
from  collecting  the.  rents  of  the  kists  of 
Assin  and  Kartick  ;  and  therefore  that  she 
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18  on  that  accoQDt,  and  also  because  she 
is  not  under  the  Regulation  above  quoted 
liable  for  the  kist  of  Kartick  at  all,  entitled 
to  a  decree  in  her  favor. 

If  we  were  to  hold  otherwise,  it  is  clear 
that  the  ryots  of  this  mehal  would  have  to 
pay  twice  over,  that  is  to  say,  that  they 
would  have  to  pay  the  two  kists  of  Assin 
and  Kartick  to  the  defendant  if  the  zemin- 
dar's contention  be  correct;  and  they  would 
also  have  to  pay  the  same  kists  to  the  new 
l^utneedars  according  to  the  '*  bondobust  *' 
of  the  zemindar,  and  therefore  they  would 
have  to  pay  twice  over. 

With  reference  to  the  one  day  of  the 
kist  of  Aghran,  it  is  unnecessary,  as  the 
kists  of  Assin  and  Kartick  have  been  found 
to  be  not  due,  to  express  any  opinion  on  this 
point ;  but  we  may  say  that  it  is  not  an  arrear 
which  would  be  due  by  the  defendant, 
according  to  the  terms  of  her  kistbundee 
and  of  Section  20  Act  X  of  1859. 

We,  tlierefore,  reverse  the  decision  of  the 
Lower  Court,  and  decree  this  appeal  with 
costs  of  all  the  Courts  and  interest,  in  favor 
of  the  defendant,  appellant. 


The  22nd  February  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

FrooeedingTE  to  keep  alive  a  decree— 
Seotlon  20  Act  ZXV.  1899— Con- 
atraotton. 

Case  No.  387  of  1870. 

Miscellaneouft  Appeal  from  an  order  pass* 
ed  by  the  Additional  Judge  of  Hooghly, 
dated  the  SOth  July  1870,  affirming  an 
order  of  the  Subordinate  Judge  of  that 
District y  dated  the  iSth  January  1870. 

Rajeshuree  Debia  and  others  (Decree-hold- 
ers) Appellants^ 

versus 

Bm)  Coomaree  Dossee  and  others  (Judgment- 
debtors)  Respondents^ 


Baboo  Anund  Chunder  Ghossal  for  Appel- 
lants. 

Baboo  Umbika  Churn  Base  tor  ReBpoudenin, 

The  rule  approved  by  the  Privy  Council,  that  tnv 
act  done  by  a  Court  or  an  officer  thereof,  or  bond  jA 
by  the  applicant,  for  enforcing  or  keeping  in  foroe  a 
decree,  SHtififies  the  term  "'  some  proceeding**  in  Saetioa 
20  Act  XIV  of  1859,  was  held  to  apoly  to  the  act  of  a 
Nazir  in  conductins;  a  ^a]e  and  reatitting  the  procMds  U> 
the  Collector,  and  to  the  act  of  the  decree-bolder  in  ap- 
plying for  and  drawing  oat  a  portion  of  those  proMtds. 

Kemp,  J.— We  think  that  in  this  case  the 
decision  of  the  lower  Court  must  be  reversed. 
The  sale  in  execution  of  the  decree  obtained 
by    the  pluiiitiii   took    place   on  the  2o(h  of 
September  1866.     This  sale  was  conducted 
by  the  Nazir  in  the  niofussil,  and  it  is   clear 
from  the  Nnzir's   report,    dated    the  2nti   of 
October  1866,  which  is  on  the  file  and  which 
we  have  perused,  that  after   certain   deduc- 
tions made  by  the  Nazir  for  the  expenses  of 
conducting  the  sale  and  his  own  barbiirdaree 
expenses,  he  remitted  on   that   date   to  the 
Collector  the  balance   of  the  sale   proceeds. 
Now,  it  is   admitted  that  the  decree-holder 
took  out  the  proceeds  on  the  4t]i  and  6th  of 
October  1866,  and  the  present  applioation  to 
execute  the   decree  is   made  on  the  2ud  of 
October  1S69.     There  is,  as  shewn  to  us,  a 
conflict  of  decisions  as  to  whether  the   mere 
taking  out  of  sale  proceeds  is    a  proceeding 
to  enforce  a  judgment,  decree,  or  order,  or 
to  keep  the  same  in  force  within  the  purview 
of  Section  20  Act  XIV  of  1859  ;  but  there 
is  a  decision  (which  has  been  pointed  out  to 
us  in    the  course  of  the   argument)   of  the 
Privy  Council  to   be  found   in   Volume  V 
Bengal    Law   Reports,     in  the  case  of  the 
Maharajah     of    Burdwan    versus    Bulorara 
Singh   Baboo  and   others,*  in  which    their 
Lordships,  referring  to  a  case  decided  by  this 
Court,  approve  of  the  rule  laid  down  io  that 
decision, — the  rule  being  that  all   acts    done 
by  the  Court  or  by  an  officer   of  the    Court, 
or  bona  fide  by  the  applicant,  for  enforcing 
a  decree  or  keeping   it  in  force  would  satisfy 
the  term  "  some   proceeding "  iu    the   20tli 
Section.     Now,  here  we  have  the  act  of  the 
officer  of  the  Court  who  conducted  the  sale, 
and  who,  by  his  report  of  the  2nd  of  October 
1866,  remitted  the  sale  proceeds  on  that  day 
to  the  Collector  ;  and  we   have  the  decree- 
holder  witliin  reasonable  time  applying    for 
and    actually    drawing   out   on    Uie    4c.h    of 
October  a  portion,  and  on  the  6th  of  October 
another  portion,  of  the  sale  proceeds. 

♦  U  W.  R,  P.  C,  p.  21.  "^ 
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We,  therefore,  thiok  that  these  proceed- 
ings were  proceedings  to  enforce  the  decree, 
or  to  keep  it  alive  within  the  meaning  of 
Seciiou  20  Act  XIV  of  1859. 

We  reverse  the  decision  of  the  lower 
Court  and  decree  this  appeal  with  costs. 


The  22ud  February  1871. 

Present  : 

TheHon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Onus  probandl— Prooednre. 

Coaefl  No8.  1915  to  1918  of  1870. 

Special  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  Midnapore, 
dated  the  17 th  June  1870,  reversing  a 
decision  of  the  Moonsijff  of  Tumlook, 
dated  the  26ih  September  1869. 

Sreemutt^  Dossee  (Plaintiff)  Appellant, 

versus 

Bud  Nidhee  Koondoo  (Defendant)  Respond- 
ent, 

Tke  Advocate  General  and  Baboos  Ashoo- 
tosh  Dkur  and  Ram  Chunder  Aiitter  (or 
AppellaDt. 

Baboos  Romesh  Chunder  Mitter,  Kalee  Mo- 
kun  Doss  and  Huree  Mohun  Chucher- 
batty  for  Respondent. 

In  %  uaH  in  which  pUintifT  claimed  4  plots  of  land 
a  bilooifing  to  his  patne«,  and  defendant  alleged  that 
they  fbnned  i>art  of  the  resumed  land  of  a  jote  for 
«tid  he  had  obtained  a  decree  in  a  reaamption  suit 
aad  of  which  he  had  ever  since  been  in  possession,  tbe 
paties  went  to  trial  on  the  issue  whether  tbe  land  was 
nil  as  beyond  the  limits  of  the  decree,  or  lakheraj  as 
iododtod  in  the  chittahs  according  to  wbich  possession 
VIS  giren  to  the  defendant  in  execution.  On  a  con- 
•ite^oo  of  what  the  latter  had  received  under  the 
decTM,  the  first  Court  held  that  he  was  not  entitled  to 
retain  tbe  dispnted  land.  The  AppeUate  Court  did  not 
Ml  be^ood  the  plaintUfs  cbittahs. 


Held  that  the  circumstances  justified  the  first  Court 
in  deviating  somewhat  from  the  usual  rule  of  hiw  as 
regards  the  onus  probandi,  and  that  the  course  taken 
by  it  was  most  consonant  with  juatice. 

Glover,  J. — Tiie  plaintiff  in  tiiese  suits 
claimed  four  separate  plots  of  laud,  as  be- , 
longing  to  his  putiiee  estates  Doobachuttee. 
and  Boistub  Chuck.  The  defendant  alleged, 
that  they  formed  part  of  the  resumed  laud 
of  Khyra  jote  in  melial  Gojae,  for  which  he 
(defendant)  obtained  a  decree  in  1865  and 
of  which  he  has  ever  since  been  in  posses- 
sion. 

It  appears  that  in  1868,  the  plaintiff  sued 
the  occupants  of  the  land  in  question  under 
Act  X  of  1859,  but  lost  his  case  in  conse- 
quence of  the  intervention  under  Section  77 
of  the  defendant  ;  and  it  is  to  get  rid  of 
the  effect  of  that  decision,  and  to  establish 
his  tide,  that  the  present  suits  are  brought. 

The  first  Court  found  that  the  lands  were 
not  the  same  as  those  given  to  the  defend** 
ant  by  the  resumption  suit,  and  that  the 
plaintiff  had  proved  his  title  to  them.  But 
the  Subordinate  Judge,  on  appeal,  went  on 
the  general  ground  that  the  plaintiff  had 
not  been  able  to  prove  that  the  plots  apper- 
tained to  Doobachuttee  ;  that  the  onus  was 
upon  him  ;  and  that  he  had  failed  to  sup- 
port it. 

The  objection  taken  in  special  appeal  is» 
that  the  Subordinate  Judge  has  taken  an, 
entirely  wrong  view  of  the  case;  that  he  has 
paid  no  attention  to  the  evidence  on  which  i 
the  Moonsiff  founded  his  decision,  but  has 
decided  the  appeal  on  nu  issue  which  was 
not  raised  in  the  Court  below. 

We  think  that  this  case  has  not  been 
properly  considered  by  the  Subordinate 
Judge.  As  a  general  rule,  no  doubr,  a  plain- 
tiff coming  into  Court  to  prove  his  title 
would  have  the  onus  distinctly  upon  him- 
self, and  it  would  be  for  him  to  prove  his 
case.  But  there  were  circumstances  in  this 
cuse  which  necessarily  altered  somewhat  the 
usual  rule  of  law,  and  made  the  course 
taken  by  the  Moonsiff  the  one  most  conso- 
nant with  justice.  It  appears  that  when 
the  defendant  got  his  decree  for  resumption, 
and  got  possession  of  tlie  lands  awarded  on 
the  25th  of  September  I860,  he  gave  a 
receipt  specifying  that  he  had  received  pps- 
session  as  per  chittas,  which  give  the  area 
and  boundaries  of  the  lands  covered  by  the 
decree,  so  that  there  could  be  no  diHiculty 
whatever  in  finding  out  by  a  local  enquiry 
whether   the  land  now  sued  for  did  or  did 
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not  come  within  the  area  of  that  obtained 
by  the  defendant  in  the  resumption  suit. 
When  the  rent  suits  were  brought  by  the 
plaintiff,  the  Collector  made  a  local  enquiry 
(with  a  view  to  intervening  on  the  part  of 
Government),  the  result  of  which  was  that 
the  lands  on  which  rent  was  demanded  were 
found  not  to  be  the  defendant's  resumed 
lands.  Nothing  came  of  this  enquiry,  and 
it  may  be  said  that  the  report  of  the  Ameen 
would  not  be  evidence  against  the  defendant 
in  this  case;  but  if  this  be  put  aside,  there 
still  remains  a  considerable  body  of  the  very 
best  possible  evidence  to  show  what  the  de- 
fendant received,  and  on  a  consideration  of 
which  the  Moonsiff  held  that  he  was  not 
entitled  to  retain  the  disputed  land. 

It  appears  to  us  that  as  the  issue  was 
framed  and  decided  by  the  first  Court,  it 
was  not  competent  to  the  Subordinate  Judge 
to  make  an  entirely  new  case  between  the 
parties,  and  to  call  upon  the  plaintiff  to 
prove  his  own  case  without  reference  to  the 
evidence,  which  from  the  nature  of  the  de- 
fence was  brought  prominently  forward  at 
the  commencement  of  the  suit.  There  was 
no  objection  taken  in  the  appeal  to  the 
Subordinate  Judge,  as  to  the  way  in  which 
the  Moonsiff  had  drawn  the  issues  ;  and  we 
think,  therefore,  that  the  Appellate  Court 
should  have  heard  and  decided  the  case  upon 
the  whole  of  the  recorded  evidence,  as  the 
Moonsiff  did.  and  not  have  thrown  out  the 
plaintiff's  case  without  looking  to  the  facts 
on  which  the  judgment  of  the  first  Court 
bad  mainly  depended. 

We  may  also  observe  that,  on  turning  to 
the  written  statement  of  the  defendants,  we 
find  that  they  rested  their  defence  mainly 
upon  the  plea  that  the  disputed  lands  were 
included  within  the  lands  for  which  they  got 
a  decree,  and  of  whicli  they  got  possession 
in  execution  of  that  decree.  The  defend- 
ants say — *'  the  disputed  land  is  not  beyond 
the  decree,  and  that  they  are  in  possession 
in  execution  of  that  decree."  So  that  the 
parties  went  to  trial  on  the  issue  whether 
the  land  was  mal  as  beyond  the  limits  of 
the  decree,  or  lakheraj  as  included  in  the 
chittahs  according  to  which  possession  was 
given  to  the  defendant  in  execution  of  the 
decree. 

And  the  course  taken  by  the  Subordinate 
Judge  is  the  more  to  be  regretted,  as  the 
dispute  could  to  all  appearance  have  been 
most  satisfactorily  disposed  of  by  nsinjr  the 
pvideuco  ou   thu  record.     The  |)laiutili   is 


the  admitted  owner  of  Doobachuttee  and 
Boistub  Chuck,  and  the  defence  is  that  the 
particular  land  in  question  was  made  over 
to  the  defendant  in  execution  of  his  resump- 
tion decree.  Nothing  could  be  easier  than 
to  prove  this  by  a  comparison  of  the  dagbs 
and  chittahs,  which  were  made  at  the  time 
of  execution,  with  the  disputed  land.  There 
is  no  doubt  whatever  as  to  what  the  defend- 
ant was  entitled  to  get  under  his  resump- 
tion decree,  and  if  the  land  now  claimed  is 
not  included  in  the  schedule  of  that  decree 
and  in  the  receipt  of  the  2oth  of  September 
1865,  it  clearly  cannot  belong  to  the  defend- 
ant. It  is  contended  that  however  that  may 
be,  the  plaintiff  cannot  take  possession  of 
any  surplus  without  establishing  his  own 
title,  and  that  the  failure  of  the  defendant 
to  prove  that  the  disputed  plots  were  includ- 
ed in  the  decree  will  not  give  the  plaintiff 
a  title  ;  but  there  is  no  question  in  this  esse 
of  any  third  party's  right,  and  the  issue 
which  was  settled  and  tried  was  whether 
the  land  belonged  to  the  plaintiff's  mouzah, 
or  whether  it  formed  part  of  the  land  given 
to  the  defendant  by  the  decree  of  1865. 

The  Moonsiff,  after  considering  the  whole 
of  the  evidence  adduced  on  either  side,  held 
that  the  land  was  not  included  in  the  decree 
and  that  the  plaintifi  had  established  his 
title.  The  Subordinate  Judge  did  not  look 
beyond  the  plaintiffs  chittahs.  He  appears 
to  have  ignored  entirely  the  large  quantity 
of  documentary  evidence  on  which  the 
Moonsiff  came  to  his  decision,  and  to  have 
dismissed  the  plaintiffs  suit  because  he  dis- 
believed his  chittahs.  We  do  not  think  that 
this  was  the  right  way  to  dispose  of  the  appeal. 
The  Moonsiff  had  gone  into  the  evidence 
on  both  sides,  and  the  Appellate  Court  should 
have  done  the  same.  The  peculiar  circum- 
stances of  this  case  called  in  a  more  especial 
manner  for  such  a  treatment  of  the  case, 
inasmuch  as  an  examination  of  all  the  re- 
corded evidence  would  have  shown  incontes- 
tably  whether  or  not  the  defendant  had  any 
just  claim  to  the  land,  and  that  would  under 
the  circumstances  have  given  the  greatest 
possible  corroboration  to  the  plaintiffs  evi- 
dence. 

We  think  that  this  case,  as  well  as  the 
other  three  cognate  ones,  must  be  remanded 
to  the  Subordinate  Judge  in  order  that  he 
may  take  the  whole  of  the  recorded  evideace 
into  consideration  and  pass  a  fresh  decisioo 
in  accordance  therewith.     Costs    will  follow 
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The  23rd  February  1871. 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hou'ble  G.  Loch, 
Judge. 

Soretles  —  Withdrawal  of  security. 

Case  No.  167  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Recorder  of  3Ioulmein,  dated  the 
21th  June  1870. 

Wood  Chit  Poe  (PlaiDtiff)  Appellant, 

versus 

Wee  Cliang  and  another  (Defendants)  Re- 
spondents* 

Mr.  C.  Piffard  for  Appellant. 

Mr.  J.  W.  B.  Money  for  Respondents. 

Where  a  saretr  without  taking  precautionfl  to  see  to 
it«  proper  application  permits  the  party  for  whom  he  is 
ttirety  to  Ret  possession  of  money,  which  by  an  arrange- 
ment with  that  party  and  the  co-sureties  had  been 
placed  in  bis  (the  surety's)  hands  for  the  purpose  of 
indemnifying  the  co-sureties,  he  loses  his  remedy 
igiinst  the  co-sureties  to  the  extent  of  the  security 
ihos  allowed  to  be  withdrawn. 

Where  money  is  permitted  to  remain  in  the  hands 
of  Kireties  in  order  to  its  being  applied  to  the  purpose 
to-  secure  which  they  became  sureties,  it  is  the  duty  of 
each  as  between  himself  and  co-sureties  to  see  that 
tbe  money  is  not  misapplied. 

Norman,  C.  J. — This  is  a  suit  which  was 
Vtron^ht  in  the  Court  of  the  Recorder  of 
Moulmetn,  by  one  Woon  Chit  Poe  against 
two  persons  Wee  Chang  and  Aliyan  Shoke, 
to  recover  contribution  in  respect  of  money 
paid  by  the  phiintiflF.  as  surety  for  one 
Awkin  Fee,  from  the  defendants  his  co- 
fureiies.  By  a  bond,  dated  the  21st  of 
Deceml>er  1865,  the  plaintiif  and  defendants 
boond  themselves  to  be  answerable  for,  and 
to  make  good,  any  sums  realized  by  Awkin 
Fee,  and  for  which  he  might  fail  to  account 
porsoant  to  the  order  of  Court  granting  to 
hira  a  certificate  under  the  provisions  of 
ActXXVlI  of  1860,  empowering  him  to 
collect  the  debts  due  to  the  estate  of  one 
MewsooD. 

Mewsoon's  estate  seems  to  have  been  con- 
eiderabloy  and  a  large  number  of  bonds  and 


other  securities  came  to  the  hands  of  Awkia 
Fee,  who  proceeded  to  collect  in  the  assets 
of  the  estate.  On  the  19th  of  January  1870, 
the  Court  directed  Awkin  Fee  to  pay  into 
Court  the  sum  of  rupees  14,804.  Awkin 
Fee  failed  to  pay,  was  committed  to  piisoa 
for  contempt,  and  on  the  2i8t  of  March 
1870  the  plaintiff  and  defendants,  as  the 
sureties  of  Awkin  Fee,  were  ordered  to  pay 
the  sum  of  rupees  14,804  into  Court. 

On  tlie  4th  of  May  the  plaintiff  paid  that 
sum  of  money,  and  immediately  afterwards 
brought  this  suit  against  his  co-sureties  for 
contribution. 

The  defendants  by  their  Counsel  con- 
tended that  the  plaintiff  Chit  Poe  had  re- 
ceived monies  belonging  to  the  estate  amount- 
ing to  rupees  9,325  and  12  annas.  No 
written  statement  appears  to  have  beea 
called  for,  but  upon  this  allegation  an  issue 
was  fixed  which  was  as  follows  : — 

"  Has  the  plaintiff  since  entering  into  the 
"  surety  bond  received  or  retained  but  of 
"  the  estate  of  the  late  Mewsooo,  a  sum 
"  equal  to  that  which  he  has  paid  under  the 
'*  Court's  order,   or  any   other,   and   what 


sum 


?»» 


At  the  trial  the  Recorder  found  that  the 
defendants  were  liable  each  for  one-third 
of  ^he  difference  between  rupees  14,804 
and  rupees  9,325-12  annas,  namely,  rupees 
5,478-4  annas  ;  and  he  made  a  decree  against 
each  of  the  defendants  for  rupees  1,826-1 
anna  with  costs  in  proportion. 

From  that  decision  the  plaintiff  appeals 
to  this  Court,  and  he  contends  "  that  the 
"  facts  of  the  case,  as  disclosed  upon  the 
"  evidence,  do  not  constitute  a  valid  defence 
"  in  law  or  in  equity  to  the  suit  of  the 
"  plaintiff  (appellant),  or  an  answer  to  the 
"  whole  or  any  part  of  the  claim  made  by 
"  the  plaintiff  against  the  defendants  his  co- 
**  sureties." 

The  facts  of  the  case,  as  we  understand 
them,  appears  to  be  simple  enough.  We 
think  there  is  very  little  real  dispute  or 
doubt  on  the  evidence  as  to  what  those  facta 
are. 

We  have  a  witness  who  speaks  to  a  con- 
versation between  the  parties  at  the  time 
when  the  bond  was  entered  into. 

A  person  of  the  name  of  Bormiew  says  he 
"  heard  a  conversation  between  Awkin  Fee 
"  and  Chit  Poe  about  the  latter's  security. 
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**  There  were  four  or  five  persons  preMot  at 
*'  the  time  the  conversation  took  place. 
**  Ciiit  Poe  said — *  The  old  mnn  can  do 
"  nothing.  We  will  take  care  of  the  money, 
"  documents,  and  other  things.'  We  were 
*•  then  outside  the  Court.  The  parties  went 
*'  inside  the  Court  after  that.  That  is  all 
**  I  know  about  the  matter." 

Another  witness,  Kayn,  takes  up  the  story 
at  this  point.  He  says  that  he  heard  the 
conversation  when  Awkin  Fee  askcfB  Wee 
Chang  and  Chit  Poe  to  be  his  securities. 
The  conversation  which  he  heard  took  place 
inside  the  Court :  it  was  in  Mr.  Macrae's 
Court  (Mr.  Macrae  is  the  Judge  of  the 
Small  Cause  Court).  The  witness  says — I 
^^  was  present.  Ahyan  Shoke  said  there 
**  are  two  long  jackets  and  one  short  jacket. 
•*  Let  the  lonp;  jackets  be  securities.  Wee 
*•  CJhang  and  Chit  Poe  said — *  There  aredo- 
•*  *  cuments,  let  them  take  that.'  Chit  Poe 
••  and  Wee  Chang  said  to  Ahyan  Shoke — 
•'  Do  not  fear,  we  will  take  all  the  docu- 
"ments.*" 

The  next  event  in  point  of  time  is  spoken 
ibhyChysoo,  who  is  the  brother  of  Chit 
Poe  and  his  partner.  He  says—**  I  remem- 
•'  her  when  the  parlies  to  this  suit  became 
•*  security  to  the  Court  for  Awkin  Fee.  It 
"  was  not  long  ago  Awkin  Fee  gave  me 
•*  some  documents  connected  with  Mewsoon's 
•*  estate.  I  made  no  list  of  the  documpfRs, 
**ornoteof  their  leceipt.  I  know  Tomkin. 
*»  I  cannot  read  English.  1  do  not  know 
•*  what  the  contents  of  the  documents  were. 
•*  I  merely  made  a  note  in  Chinese  of  the 
*•  number  of  the  documents.  I  returned 
••  some  of  the  documents  to  Awkin  Fee.  I 
**  returned  all  of  them  to  him.  He  took 
**  them  one  or  two  at  a  time.  He  did  nor 
**  say  what  he  wanted  the  documents  for. 
•'  Sometimes  he  brought  the  documents 
"  back.  When  he  did  not  bring  back  the 
*«  documents  he  deposited  cash.  I  made 
**  a  note  when  Awkin  Fee  took  a  document 
"and  brought  back  money.  Awkin  Fee 
**  gave  me  a  list  similar  to  No.  10  when  he 
**  pave  the  documents  over  to  Chit  Poe. 
••  That  list  Awkin  Fee  took  away  long  ago 
"  when  he  took  away  the  documents.  'That 
"  was  about  9  or  10  months  ac^o." 

Now,  the  evidence  of  these  witnesses 
leaves  no  doubt  whatever  upon  our  minds, 
that  at  the  time  when  it  was  proposed  that 
the  several  parties  [should  become  sureties 
for  Awkin  Fee,  it  was  arranged  that  Awkin 
Fee    ahould    deposit    the    bonds,    papers. 


and  .otiier  documents  of  title  belong- 
ing to  Mewsoon's  estate  with  the  sureties. 
Awkin  Fee  himself  says  in  speaking  of 
Mewsoon's  estate—**  I  collected  some  mo« 
**  ney  due  to  the  estate  *  ♦  •  I  gave 
<'  it  to  Soobwa  (Soobwa  is  another  name  for 
**  Chysoo),  the  brother  and  partner  of  Chit 
"  Poe  ♦  ♦  ♦  I  deposited  rupees  8,000 
**  or  rupees  9,000  belonging  to  the  estate 
**  of  Mewsoon  with  the  plaintiff  after  I  ^ot 
**  the  certificate.  I  think  I  got  rupees  2,000 
**  odd  from  Tomkin.  I  have  an  account  of 
'*  the  same.  I  gave  the  amount  to  Chit 
**  Poe's  partner  •  ♦  ♦  •  i  gave  all  the 
"  bonds  and  securities  to  Soobwa  and  Wee 
*'  Chang  when  I  came  back  from  Rangoon. 
'**  I  had  no  chest  to  keep  them  in.  I  gave 
**  No.  10  (which  is  a  list  of  securities  de- 
"  posited  with  Wee  Cliang)  to  Wee  Chang. 
**  I  do  not  recollect  how  long  it  was  after  I 
*'  got  the  certificate.  I  think  15  days  or  a 
*'  month.  I  gave  some  documents  to  Soobwa 
**  the  same  day  I  gave  the  others  to  Wee 
*'  Chang.  I  think  I  gave  them  the  doca- 
**  ments  10  or  16  days  after  1  got  them 
'*  from  the  Court.  I  filed  my  accounts  in 
"  Court." 

Though  he  says  that  he  had  no  chest,  he 
does  not  say  that  that  was  the  reason  why 
he  made  over  the  documents  to  Wee  Chang 
and  Soobwa. 

Not  only  did  he  deposit  the  documents, 
but,  as  stated  by  the  witness  Chysoo,  when 
he  took  away  any  documents  to  collect 
money  due  upon  them,  he  brought  back  the 
money  and  deposited  it  with  the  plnintifif, 
Chit  Poe,  When  money  was  realized  by 
Awkin  Fee  by  means  of  documents  in  the 
possession  of  Chit  Poe  or  Wee  Chang,  the 
monies  collected  were  evidently  brought 
to  them  to  be  held  on  the  same  terms  as 
those  on  which  the  documents  hud  been 
deposited. 

A  considerable  sura  of  money,  amounting 
to  rupees  9,325,  was  paid  by  Awkiu  Fee 
to  Chysoo  as  money  belonging  to  Mewsoon's 
estate.  The  items  appear  at  page  11  of  the 
printed  paper-book.  Of  these  items  Awkin 
Fee  says — **I  made  seven  payments  to  Soobwa 
'*  of  monies  belonging  to  Mewsoon's  estate. 
**  No.  11  contains  the  items."  He  says 
afterwards — **  When  I  paid  the  money  to 
**  Chi't  Poe,  I  did  not  tell  him  whitt  it  was 
<*  for.''  It  is  clear  that  this  last  statement 
must  be  taken  with  a  considerable  amount 
of  qualification.  In  the  first  place,  a  suni 
of  rupees  2,000  was  realized   iu  this    way* 
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Chysoosays — **  1  remember  giving  to  Awkin 
*' Fee  a  document  connected  with  Tomkin. 
«*  He  brought  me  money  but  did  not  say  on 
"what  account.  He  brought  me  rupees 
"  2,000.  I  gave  the  document  to  Awkin  Fee 
"  the  same  day  I  got  the  money.' 

We  do  not  think  any  reasonable  person 
can  doubt  that  that  money  was  the  produce 
of  Tomkin's  bond.  Then  there  is  a  sum  of 
rupees  2,067,  which  was  the  proceeds  of  a 
cheque  given  by  Awkin  Fee  to  Chit  Poe. 
That  cheque  was  a  cheque  for  money  de- 
posited with  Wee  Chang,  drawn  by  Wee 
Chang  in  favor  of  Awkin  Fee,  and  forthwith 
handed  by  Awkin  Fee  to  Chysoo.  Both 
these  sums  consisted  of  monies  belonging  to 
the  estate  of  Mewsoon. 

We  have  no  doubt,  notwithstanding  the 
disclaimer  by  Awkin  Fee,  that  the  monies 
paid  by  Awkin  Fee  and  received  by  Chit 
Poo  were  monies  handed  over  as  of  Mewsoon's 
estate,  representing  securities  which,  by  the 
arrangement  between  the  parties  when  they 
undertook  the  suretyship,  were  to  be  depo- 
sited with  Chit  Poe,  the  plaintiff,  by  way  of 
indemnity  to  him.  That  being  so,  we  have  to 
see,  the  surety  having  in  his  hands  money  for 
tiia  purpose  of  keeping  him  indemnified, — 
what  became  of  that  money. 

Now,  as  to  two  sums,  one  of  rupees  2,000 
and  the  other  of  rupees  1,000.  it  is  quite 
clear  that  they  were  with  the  knowledge  of 
the  plaintiff  applied,  not  to  the  purposes  of 
the  estate  of  Mewsoon,  but  to  the  private 
purposes  of  Awkin  Fee  in  connection  with 
a  certain  Anack  Farm  in  which  he  was  in- 
terested. As  regards  the  rest,  the  position 
of  the  plaintiflf  is  this.  He  had  monies  be- 
longing to  the  estate  of  Mewsoon  in  his 
hands— monies  which  if  he  had  chosen  to  net 
as  a  prudent  man,  and  taken  the  steps  which 
if  was  open  to  him  to  take  as  a  prudent  man 
for  the  protection  of  his  own  interests  and 
that  of  his  co-sureties,  he  might  have  applied 
or  have  seen  applied  specifically  to  the  pur- 
poses of  the  estate.  He  might  have  refused 
to  part  with  the  money  except  for  the  pay- 
ment  of  the  debts,  or  the  expenses  attending 
the  admloistratiou  of  the  estate  of  Mewsoon, 
and  if  there  was  surplus  he  might  have  seen 
that  such  surplus  was  paid  to  the  persons 
entitled  to  it. 

The  plaintiff,  however,  permitted  Awkin 
tee  to  misappropriate  and  apply  to  his  own 
private  purpose  3,000  rupees  out  of  the 
estate  of  Mewsoon.    He  permitted  him  to 


get  possession  of  other  sums  without  taking 
any  sort  of  precaution  to  see  that  they  were 
properly  applied.  He  thereby  lost  security 
which  was  in  his  hands,  and  which  by  the 
arrangement  with  Awkin  Fee  and  the  co. 
sureties  was  placed  in  his  hands  for  indem- 
nifying the  co-sureties.  Accordini;  to  the 
rule  which  governs  the  liabilities  of  sureties 
under  the  law  as  administered  in  England 
(See  2  White  and  Tudor,  page  907 j,  he 
would  [ose  his  remedy  against  the  co-sureties 
to  the  extent  to  which  he  allowed  these 
securities  to  be  withdrawn  from  him.  The 
rule  is  one  founded  on  equity  and  good  sense. 
But  apart  from  the  general  rule  as  applied 
in  England,  upon  the  circumstances  of  this 
case,  on  the  facts  as  they  appear  on  the  evi- 
dence in  this  case,  we  think  that  the  mean- 
ing and  intention  of  the  parties  in  permitting 
the  money  to  remain  in  the  hands  of  the 
surety  was  that  the  money  should  be  applied 
by  the  surety  to  the  purposes  of  Mewaoon'a 
estate;  and  it  became  the  duty  of  each  surety 
with  whom  money  was  deposited,  as  between 
himself  and  his  co-sureties,  to  see  that  the 
money  was  not  misapplied. 

The  result  of  that  conclusion  is  that,  as 
regards  the  rupees  9,325  referred  to  above, 
the  plaintiff  by  parting  with  it  has  lost 
his  remedy  as  against  his  co-sureties. 

But  a  point  has  been  ingeniou-^ly  put  by 
the  plaintifi*s  Counsel,  Mr.  Piffard,  on  the 
appeal  before  us,  that  plaintiff  has  a  similar 
complaint  against  the  defendant  Wee  Chang 
as  regards  the  mouey  which  had  been  de- 
posited with  him. 

Securities  were  deposited  with  Wee  Chan{?. 
Wee  Chang  received  and  paid  over  various 
monies,  the  accounts  of  which  appear  oa 
the  record.  Of  the  monies  collected  on 
account  of  the  estate  during  the  two  years 
preceding,  there  was  in  his  hands  in  October 
1868  a  balance  of  rupees  4,397,  and  on  the 
3rd  of  October  1868  Awkin  Fee  appears  to 
have  written  a  letter  to  Wee  Chang,  of 
which  the  following  is  a  copy. 


^^Moulmein,  Zrd  October  1868. 


*'To 


"  Web  Chang, 

<<  Moulmein. 

**  Gentlemani 

**  1  beg  to  call  upon  you  for  the  retdr« 
"  to  me  of  the  monies  I  deposited  with  jou 
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"  nt   different   times   during    the    last    two 
'*  years  as  per  detail  at  foot. 

"  As  I  have  already  informed  yon,  this 
"  money  is  immediately  and  moat  urgently 
"  required  for  the  purposes  of  the  estate, 
"  to  counteract  the  proceedings  of  Mah 
"  May,  and  to  dispossess  her  of  the  greater 
**  portion  of  the  estate  of  the  late  Mewsoon  ; 
**  and  if  not  furnished  within  a  short  time, 
**  there  will  in  all  probability  be  a  heavy  and 
"  irretrievable  loss  which  must  fall  upon 
"  yourself  as  you  are  my  security. 

"  The  balance  due  by  you  is  rupees  4,397. 
"  I  cannot  do  more  than  again  warn  you, 
"  which  I  do  now,  of  the  consequences  of 
*'your  non-compliance  with  this  demand;  and 
"I  also  beg  to  give  you  notice,  that  if  within 
**  three  days  the  money  is  not  paid,  I  will 
'*  be  compelled  to  ask  the  assistance  of  the 
•*  Court  against  you,  and  perhaps  sue  you  for 
**  breach  of  trust. 

"By  complying  with  this  demand.  &c., 
"you  will  be  simply  protecting  yourself  from 
"  that  heavy  loss,  which  the  contrary  line 
"  of  conduct  (hitherto  pursued  by  you)  if 
"  continued  in  will  most  certainly  bring  upon 
"  yourself. 

"  Your  immediate  and  particular  attention 
"  to  this,  and  the  favor  of  a  reply,  is  request- 
'!  ed. 

"I  remain, 

"  Gentleman, 

"  Your  obedient  servant, 

"AwKiN  Fee." 

ftathet  more  than  two  months  after  this, 
namely,  on  the  16th  December  following,  a 
letter  was  addressed  to  Wee  Chang  by  Mr. 
De  Wet,  an  Advocate  at  Moulmein,  intiraa- 
ting  that  if  immedate  payment  of  the  sum 
of  rupees  4,397,  being  money  in  his  hand 
belonging  to  Awkin  Fee,  was  not  made,  legal 
proceedings  would  be  commenced  against 
him. 

The  result  of  these  letters  was  that  on  the 
22nd  of  December  the  whole  sum  of  rupees 
4,397  was  paid  by  Wee  Chang,  and  it  is 
important  to  see  how  that  money  was  paid. 

Two  sums  of  rupees  580  and  rupees  1,700 
respectively  were  paid  to  Mr.  De  Wet,  appa- 
rently— for  there  is  not  a  particle  of  evidence 
10  the  contrary,  and  the  letter  above-quoted 
yro.uld  fihow  thifi—for  the  purppse  of  carry- 


ing on  a  litigation  and  couduciiug  other 
business  connected  with  the  estate  of  Mew- 
soon. As  regards  rupees  2,067,  that  sum 
was  transferred  and  paid  to  Awkin  Fee. 
and  takm  immediately  from  the  house  of 
Wee  Chang  to  the  house  of  Chit  Poe,  the 
other  surety,  where  it  was  to  remain,  as  we 
have  no  doubt,  for  the  purpose  of  keeping 
the  sureties  indemnified. 

Therefore,  as  regards  Wee  Chang,  he 
seems  to  have  done  every  thing  that  a  surety 
could  reasonably  do  to  see  that  the  money 
was  correctly  applied  for  the  protection  of 
the  co-sureties,  and  for  the  purposes  of  the 
estate  to  which  it  should  properly  have  been 
applied.  There  is  no  imputation  whatever 
upon  the  conduct  of  Wee  Chang. 

The  result  is  that  the  judgment  of  the 
Recorder  is  correct,  and  we  affirm  his  decree 
with  costs. 


The  23rd  February  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges. 

Sseoation  —  Attachment  —  Kalnten- 
anoe. 

Case  No.  405  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Sarun^  dat' 
ed  the  \2th  September  1870. 

Monessur  Doss  (Plaintiff)  Appellant, 

versus 

Beer  Protap  Sahee  {J)%hn^fini)  Respondent, 
Mr.  R.  r.  Allan  for  Appellant. 

Baboo  Mohesh  Chunder  Chousdhry  for  Re- 
spondent. 

^  An  order  cannot  legally  be  made  for  the  prosppc- 
tivo  attachment  and  sale  of  a  Judgment-debtor's  right 
to  maintenance  allowed  by  a  decree  ;  but  in  view  of  sn 
instalment  of  such  maintenance  being  about  to  b«come 
due,  the  Court  rany  make  an  order  for  the  non-pavment 
of  uuch  instalment' by  the  party  chargeable  tmd  \U  noQ* 
receipt  by  the  judgm'^at-<lebtor« 
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Jackson,  J. — The  question  which  nrises  in 
this  case  is,  whether  a  creditor  holding  ft  de- 
cree against  a  partj,  who  is  entitled  to  an 
ftllownnce  hy  way  of  maintenance  under  a 
decree  of  Court,  can  proceed  against  such 
iDainteDance  as  a  fund  out  of  which  his  debt 
maj  be  satisfied. 

It  is  clear,  on  the  one  hand,  that  such  sums 
IS  have  already  become  due  on  account  of 
maiotenance  may  be  attached  and  applied  to 
the  payment  of  debts  by  order  of  Court.  It 
is  also  clear  upon  the  decided  cases,  that  an 
order  to  attach  and  sell  prospectively  a  right 
to  maiatenance  could  not  be  sustained. 

It  appears  to  me,  however,  that  there  is  a 
means  of  making  an  allowance  available  in 
eonformity  with  the  Code  of  Procedure  with- 
oot  making  the  order  which  I  have  stated 
cannot  legally  be  made. 

The  execution  creditor*s  difficulty  in  this 
case  is,  that  the  debtor  never  allows  the  sum 
to  become  available,  that  is,  to  remain  due  ; 
bat  by  receiving  it  promptly  from  the  Maha- 
rajah, on  whose  estate  the  maintenance  is  a 
charge,  defeats  the  judgment-creditor  and 
prevents  his  taking  the  sums  accruing 
due.  It  seems  to  me,  under  those  circum- 
itaoces,  that  the  Court  may  properly  make 
in  order  in  view  of  any  instalment  of  allow- 
ance about  to  become  due  under  the  decree, 
that  the  Maharajah  should  not  pay  such 
aamto  the  judgment  debtor  and  may  forbid 
the  judgment-debtor  to  receive  such  sum,  so 
that  the  amount  may  either  be  paid  to  such 
person  as  the  Court  may  direct,  or  an  ar- 
rangement be  made  under  Section  243  for 
the  collection  or  adminstration,  if  necessary, 
of  the  amount  of  the  maintenance. 

Of  course  in  making  any  such  order,  the 
Court  would  have  to  be  guided  both  by  a 
conBideratioti  of  the  reasons  for  wjiich  the 
maintenance  was  accorded,  so  that  the  party 
entitled  to  it  may  not  be  deprived  altogether 
of  the  means  of  supporting  himself  and  his 
family,  and  also  to  the  claims  of  other  cre- 
ditors. 

1  think,  therefore,  that  the  decision  of 
tlie  Subordinate  Jud£i:e  must  be  set  aside,  and 
that  ]ie  should  be  directed  to  take  up  the 
ca^e  de  novo,  and  pass  such  order  as  the  cir- 
cumstances may  render  desirable  with  advert- 
ence to  these  considerations.  Each  party 
ODfet  pay  his  own  costs. 

Ainilie^  J.— I  C0QCur« 


The  23rd  February  1871. 

Present : 

The  Hon'ble  £.  Jackson  and  Onoocool 
Chunder  Mookerjee,  Judges, 

Aetentton  of  a  deed  of  sale— Alfrl^t  of 
Boit— Joinder  of  caaseBi 

Case  No.  1877  of  1870. 

Special  Appeal  from  a  decision  passed  bt/ 
the  Officiating  Judge  of  Chittagong, 
dated  the  2nd  April  1870,  reversing  a  de* 
cision  of  the  JHoonsiff^  of  JBowla^  dated 
the  I6th  February  1870. 

Tripoora  Soonduree  (Plaintiflf)  Appellant^ 

versus 

Russick  Chunder    Kanoongoe  (Defendant) 
Respondent, 

Mr.  R.  T.  Allan  and  Baboo  Okhil  Chunder 
Sein  for  Appellant. 

Baboos  Chunder  3fadhub  Ghose  and  Sama 
Churn  Banerjee  for  Respondent. 

Where  a  party  contracting  to  execute  a  bill  of  sale 
takes  an  advance  of  a  part  of  the  consideration-money, 
and  retains  in  his  own  possession  the  deed  which  he 
had  taken  away  for  registration,  the  other  party  is 
entitled  to  bring  a  suit  to  recover  the  deed  or  to  compel 
the  defendant  to  execute  a  fresh  docament 

Held  (Mookerjee,  J.,  dissentieote^  that  plaintiff  could 
not  sue  for  possession  in  the  same  suit. 

Mookerjee,  J. — In  this  case  the  plaintiff 
states  that  the  defendant  had  contracted  to 
sell  to  him  a  certain  piece  of  land  ;  that  tjie 
plaintiff  adranced  a  sum  of  99  rupees,  as 
part  of  the  consideration-money  'which  was 
fixed  at  1 1 1  rupees,  and  he  promised  to  pay 
the  balance  of  the  consideration-money  after 
the  registration  of  the  hill  of  sale.  The  plaint- 
iff also  states  that  the  defendant  kept  theko- 
bala  with  him  for  the  purposes  of  registering 
the  same,  but  that  he  did  not  present  the 
deed,  as  he  agreed  to  do,  to  the  registry 
office  and  has  not  got  it  registered.  He 
therefore  sues  for  a  specific  performance  of 
the  contract  which  the  defendant  Lad  entv* 
ed  into  wi(b  him% 
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The  defeDdant  denies  the  contrnct,  denies 
the  execution  of  the  kobala,  and  in  fact  de- 
nies all  the  allegatioDS  set  up  by  the  plaintiff 
in  his  plaint. 

The  Court  of  first  instance  held  that  undpr 
the  Full  Bench  Ruling,  reported  in  page  51, 
X  Weekly  Reporter,  the  plaintiff  was  not 
entitled  to  possession  ;  but  it  gave  a  decree  to 
the  plaintiff  for  specific  performance  of  the 
contract,  namely,  that  the  defendant  should 
execute  to  the  plaintiff  a  kobahi  as  he  con- 
tracted to  do.  On  appeal  by  the  defendant, 
the  Judge  dismissed  the  entire  claim  of  the 
plaintiff.  He  seems  to  consider  that  the  Full 
Bench  Ruling  alluded  to  above  applies  en- 
tirely to  the  circumstances  of  the  case.  He 
Bays — "  It  has  been  urged  by  respondent's 
"  pleader  that  the  circumstances  of  this  case 
'*  are  peculiar  ;  that  plaintiff  actually  obtain- 
«*  ed  a  kobala  or  deed  of  sale  from  defend- 
'*  ant  ;  and  that  it  was  fetched  fraudulently 
•*  from  her  relation  by  defendant,  when  the 
*'  said  relation  was  endeavouring  to  have  it  re- 
**  gistered  at  the  registry  ofllce.  Under  such 
**  circumstances  the  pleader  urges  that,  even 
**  if  the  Full  Bench  Ruling  bars  the  obtaining 
'*  of  a  decree  for  possession  and  declaration  of 
**  right  on  specific  performance,  there  is  no 
'*  reason  why  a  decree  should  not  issue  for  the 
"  restitution  of  the  document  fetched  from 
**  her  with  a  view  to  a  renewed  attempt  at 
J'  registration." 

The  Judge  goes  on  to  say — "  This  Court 
"  is  clear  that  there  was  no  such  relief 
*'  sought  by  the  plaintiff  in  the  lower  Court, 
**  and  that  the  asking  of  euch  relief  was 
"  never  contemplated  till  the  hearing  of  the 
*'  Full  Bench  Ruling  came  to  light  in  this 
**  Court."  He,  therefore,  thinks  that  under 
the  enunciation  of  the  law  in  the  decision  of 
the  Full  Bench,  he  can  give  no  relief  to  the 
plaintiff. 

On  referring  to  the  plaint  in  this  case,  we 
find  that  although  the  plaintiff  seeks  to  re- 
cover possession  of  the  land  which  the  de- 
fendant had  contracted  to  8611,  he  also  prays 
that  the  Court  will  be  pleased  to  order  a 
specific  performance  of  the  contract  by  re- 
quiring the  defendant  to  execute  a  bill  of 
inle.  He  does  not  sue  upon  the  unregister- 
ed document,  which  cannot  be  under  the  re- 
gistration law  adduced  in  OTidence  before  a 
Court  of  Justice.  But  the  main  gist  of  his 
fiction  appears  to  be  that  the  defendant  hav- 
ing contracted  to  execute  a  bill  of  sale  of 
this  property  to  him  has  not  done  so,  namely, 
^«t  be  bai  not  giyen  bim  a  proper  bill  of 


sale  as  he  had  promised  to  do.  I  do  not  see 
that  a  claim  like  this  falls  within  the  pur- 
view of  the  principle  laid  down  in  the  Full 
Bench  Ruling.  I  consider  that  although  it  is 
stated  in  this  case  that  the  defendant  had 
executed  a  deed  of  sale,  what  the  plaintiff 
really  means  to  say  is  that  the  defendant  Dot 
having  delivered  that  deed  to  him  and  Dot 
having  registered  it,  he  has  not  carried  out 
the  terms  of  the  contract  he  entered  into  with 
him.  He  is  therefore,  I  think,  at  liberty  to 
prove  the  contract  which  was  originally 
made  by  the  defendant  with  him,  and  oa 
proof  of  that  contract,  I  think,  he  is  entitled 
to  a  relief.  If  we  consider  the  law  to  ba 
otherwise  and  say,  that  because  a  docoroent 
had  been  executed  by  the  defendant  which 
he  has  not  however  delivered  to  the  plaintiff, 
that  the  plaintiff  from  the  mere  fact  of  the 
defendant  having  put  his  signature  to  a  do« 
cument  cannot  say  that  the  defendant  has 
not  performed  his  part  of  the  contract,  we 
would  be  opening  a  door  to  fraud  of  all  sorts, 
and  assisting  a  party  guilty  of  fraud  in  de- 
priving an  innocent  man  of  his  remedy. 
The  case  appears  to  me  to  be  a  clear  one. 
It  is  a  case  of  non-fulfilment  of  contract 
entered  into  by  the  defendant  with  the 
plaintiff  ;  and  I  am  of  opinion  that  under 
Act  VIII  of  1859,  the  plaintiff  is  folly 
entitled  to  ask  the  Court  to  compel  the  de- 
fendant to  fulfill  his  part  of  the  contract, 
namely,  by  requiring  the  defendant  to  give 
him  a  proper  bill  of  sale.  The  mere  execu- 
tion by  defendant  of  a  deed  which  be  has 
retained  in  his  possession,  is  no  fulfilment  of 
the  contract  that  be  has  entered  into  with 
the  plaintiff. 

I  would,  therefore,  remand  the  caae  to 
the  Court  of  second  instance  in  order  that 
the  other  issue  in  this  case,  rix.,  as  to 
whether  there  was  a  contract  or  not,  may 
be  tried,  and  the  case  decided  according  to 
the  result  of  that  enquiry.  I  cannot  see 
why  in  such  a  case  as  this,  the  plaintiff 
cannot  also  ask  for  possession  to  be  given 
to  him  along  with  the  kobala.  It  cannot 
be  denied  that  after  obtaining  a  kobala  from 
the  defendant,  the  plaintiff  will  be  at  liberty 
to  sue  for  possession  of  the  land  covered  by 
that  deed.  Looking  to  Section  8  of  Act 
VIII  of  1859,  I  cannot  understand  why 
then  plaintiff  cannot  ask  for  possession  and 
specific  performance  in  the  same  suit,  and 
why  it  should  be  necessary  for  him  to  in* 
stitute  a  separate  suit  for  possession, 

Costa  (Q  abide  ike  final  resulU 
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Jachon,  J.— I  also  think  that  this  case 
ought  to  be  remanded.  The  suit  was  on 
two  groands.  One  was  to  recover  back  a 
docament,  which  the  plaintiff  alleores  that 
the  defendant  took  away  from  him  for  a 
certain  purpose,  but  which  he  now  falsely 
says  is  lost.  The  claim  is  either  to  recover 
that  document,  or  if  that  document  has  been 
lost  by  the  defendant  to  require  the  defen- 
dant to  execute  a  similar  document.  The 
other  prayer  was  for  possession.  I  quite 
agree  with  the  lower  Court  in  thinking  that 
tbe  init  for  possession  cannot  at  present  be 
decided.  But  I  do  not  see  why  the  plaintiff 
ihonld  not  recover  the  document.  This 
document  is  most  valuable  to  him.  It 
▼as  in  his  possession,  but  it  was  taken  awny 
by  (he  defendant  for  a  certain  purpose.  It 
seems  to  me  quite  immaterial  whether  it  was 
taken  away  for  registration  or  taken  away 
for  any  other  purpose.  The  defendant 
having  taken  it  away  for  a  certain  specific 
parpose,  is  bound  to  restore  it,  and  the 
plaintiff  is  entitled  to  bring  a  suit  to  recover 
it.  Under  these  circumstances,  I  would 
remand  this  coae  to  the  Lower  Appellate 
Court  in  order  that  it  may  try  the  question, 
whether  the  defendant  did  take  away  the 
document  or  not.  If  on  enquiry  it  is  found 
that  he  did  take  away  the  document,  it  will 
(ffder  the  defendant  to  restore  it,  or,  if 
Neessary,  to  execute  a  freeh  document. 

The  argument  which  has  been  used  in 
this  case,  that  by  doing  so  the  Court  would 
he  using  a  document  in  evidence  which  is 
Dot  registered,  is  wholly  unsound.  The  do- 
cament  itself  is  not  used  in  any  way  what- 
ever. 


The  23rd  February  1871. 

Present  i 

The  Eon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges. 

Unaltatlon— Zntermediate  tenares. 

Case  No.  1892  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Sarun,  dated  (he  \st  June 
1870,  affirming  a  decision  of  the  Moonsiff 
efPursa,  dated  the  20th  January  1870. 


Dhunookdharee  Singh  (Plaintiff)  Appellant^ 

versus 

Gopee  Singh  (Defendant)  Respondent. 

Baboo  Taruchnath  Dutt  for  Appellant. 

Baboo  Khetternath  Bose  for  Respondent. 

The  purchaser  of  certain  land  claiming  to  receive  the 
rents  directly  from  the  ryots  sued  to  get  rid  of  an 
alleged  mokururee  intermediate  tenure  of  1257.  It 
appeared  also  that  plaintiff  had  been  previously  in 
occupation  under  a  ticca  lease  extending  to  1263 : 

Held  that  before  defendant  could  successfully  plead 
limitation,  it  would  be  for  him  to  show  that  the  plaint- 
iff had  notice  of  his  claim  to  hold  under  a  mokururee 
tenure. 

Jackson,  J, — The  law  of  limitation  ap- 
pears to  have  been  erroneously  applied  to 
this  case. 

The  plaintiff  is  a  purchaser  from  the 
owner  of  the  land,  and  he  claimed  to  be  en- 
titled to  receive  directly  the  rents  payable 
by  the  ryots ;  and  for  that  purpose  he 
sought  to  get  rid  of  an  alleged  mokururee 
intermediate  tenure  set  up  i)y  the  defend- 
ant. 

The  date  of  the  mokururee  so  set  up  waa 
in  the  year  1257. 

The  Judge  finds  that  the  plaintiff  had  not 
shown  that  he  was  in  possession  of  the  land 
in  dispute  at  any  time  within  12  years  next 
before  the  commeucement  of  the  suit. 

It  appears,  however,  that  the  plaintiff  had 
been  previously  in  occupation  of  this  and 
some  01  her  land  under  a  ticca  lease,  of 
which  the  term  extended  down  to  1263, 
because  his  kubooleut  to  that  effect  was  put 
in  and  was  admitted  by  the  defendant  to  be 
genuine.  Now,  it  would  be  for  the  defend- 
ant under  those  circumstances  to  show  that 
the  plaintiff  had  notice  that  he  held  or  claim- 
ed to  hold  under  a  mokururee  title  set  up 
before  he  could  successfully  plead  limitation. 
The  Judge  will  find  the  observations  appli- 
cable to  this  subject  in  the  case  of  Rajah 
SuhebPerladh  Sein,*  reported  in  XII  Moore's 
Indian  appeals,  page  330  of  the  judgment. 
It  is  not  contended  that  there  was  any  such 
evidence,  and  this  being  so  the  decision  of 
the  Judge  must  be  set  aside.  The  case  will 
have  to  go  back  to  the  Lower  Appellate  Court 
in  or  ler  that  it  may  try  whether  the  de- 
fendant had  a  real  valid  mokururee  title 
or  not. 

Ainslie,  J. — I  concur. 


♦  12  W.  R.,  P.  C,  p.  6. 


Digitized  by 


Google 


192 


Chil 


THE  WRBKLY  RBFOHTBK,  RuUngfi,  [Vol.  XV. 


The  23rd  February  1871. 

Present : 

The  Hon'ble  E  Jackson  and  Onoocool 
Chunder  Mookerjee,  Judges, 

Joint  decree— Heirs— Oaardian— 
XiiabUlty. 

Case  No.  2088  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Mymensingh^ 
dated  the  13//i  July  1869,  reversing  a  de- 
cision of  the  Sudder  Moonsiff  of  that  Dis* 
trict,  dated  the  20th  March  1869. 

Brojo  Mohun   Mojoomdar   (one  of  the  De- 
fendants)  Appellant, 

versus 

Boodronath  Surmah  Mojoomdar  (Plaintifif) 
Respondent, 

Baboo  Kalee  Prosunno  Roy  for  Appellant. 

Baboo  Nuleet  Chunder   Sein  for  Respond- 
ent. 

In  a  suit  ap^ainst  heirs  inheriting  equally,  a  joint 
decree  may  be  poised  without  determining  the  liability 
of  each. 

A  widow  defendin{^  a  suit  as  gnardian  of  her  minor 
son  cannot  he  made  liable  in  her  own  per&on  as  well 
aa  representing  the  heirs  of  her  huiiband. 

Mookerjee,  J, — In  this  case  the  plaintiff, 
who  was  a  co-debtor  with  the  defendants  in 
a  certain  decree  for  costs  passed  against 
them,  seeks  to  reimburse  himself  for  w}i.*;t 
he  had  been  obliged  to  pay  in  execution 
over  and  in  excess  of  his  share  of  the  liabi- 
lity under  the  decree.  The  suit  is  brought 
against  the  heirs  of  one  Ram  Mohun,  who 
are  four  in  number.  The  first  Court  gave 
a  decree  for  100  rupees  in  favor  of  the 
plaintiff  to  be  paid  by  the  four  sons  of  Rum 
Hohun  jointly,  and  as  regards  the  rest  of 
the  claim  dismissed  the  plaintiff's  suit.  The 
plaintiff  alone  appealed  to  the  Subordinate 
Judge,  who  confirmed  that  portion  of  the 
decree  passed  by  the  first  Court.  1  he  Sul)-  i 
ordinate  Judge  also  decreed  the  rest  of  the  | 
claim  against  Brojo  Mohun. 

Brojo  Mohun  appeals  specially  to  this 
Court,  and  urges,  firstly,  that  a  joint  decree 


should  not  have  been  passed  against  Lira 
and  his  brothers  for  100  rupees,  but  that  the 
liability  of  each  of  the  four  brothers  should 
have  been  determined  in  this  suit.  We  are 
of  opinion  that  this  objection,  even  if  there 
is  any  force  in  it,  not  having  been  urged 
in  the  Lower  Appelhiie  Court,  for  there  was 
no  appeal  on  the  part  of  Brojo  Mohun  or 
his  brothers,  the  defendant  Brojo  Mohun 
has  no  right  to  urge  before  us.  We  are 
also  of  opinion  that  there  is  no  force  in  this 
contention,  even  if  it  had  been  urged  in  the 
Lower  Appelate  Court.  These  four  persons 
are  the  sons  of  Kristo  Prin,  and  being  Hin* 
does  there  is  no  question  that  all  of  them 
inherited  equally,  if  they  inherited  any  thing, 
from  the  mother. 

Another  objection  has  been  taken   to  the 
decision  of  the  Subordinate  Judge,  namely, 
that  he  was  wrong  in  making   Brojo  Mohun 
alone   liable   for     the   rest   of   the  amount 
claimed  in  this  suit.    On  reading  the  decree, 
we   find    that   it   makes   the   heirs  of  Ram 
Mohun    and    Roop    Ram    liable     for   costs. 
But  in   that   case  the   mother,    Kristo  Pria, 
appeared  as  the  guardian   of  Brojo   Mohuu 
alone  ;  and   therefore  the  right  construction 
of  that  decree  appears  to  us    to  be   that  the 
heirs  of  Roop  Ram  and  Ram  Mohun  were 
the   only   persons    that   were    made    liable. 
But  of  the  heirs  of  Ram  Mohun   only    Brojo 
Mohuu  was  the  defendant  in  that    case,   and 
therefore     Brojo   Mohun    was    the     person 
who   along    with  the  other  heir  or  heirs  of 
Roop  Rum  was   made  liable   for    the    costs. 
According  to  this  coutruction  of  the  decree, 
Brojo    Mohun   would   have   been    liable    to 
to   make   good    the   whole   of    the   amount 
claimed  in  this  suit ;  whereas  by  the  order  of 
the  Subordinate  Judge  he  is  made  liable  as 
regards  100  rupees  along  with  his   brothers, 
and    made    solely    liable    for   the  rest  of  the 
claim.     We,  therefore,  find  that  there  is    no 
ground  on  which  Brojo  Mohun  can  impeach 
the  order  of  the  Subordinate  Judge,  which  is 
advantageous  to  him  inasmuch  as  he  is  made 
liable  for  an  amount  less  thau  that  for  wliich 
he    would    have    been  liable.     We   confess, 
however,    we    cannot    make    out   what    the 
Subordinate  Judge  means  by  holding  the  four 
defendants  liable  as    to   100  rupees  as   heirs 
of  Kristo  Pria  defendant,  and  Brojo  Mohun 
responsihle  fur  the  rest  of  the  claim   as  the 
sou  of  Ram  Mohuu.     Kristo  Pria  appeared 
iu  the  former  suit  as  mother  and  guardiaa 
of  Brojo    Mohun,    a    minor    son   of    Ram 
Mohun.    Kristo  Pria,  therefore,  was  either 
liable  as   representing  the  estate  of    Ram 
Mohun  or  was  personally  responsible.      She 
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cannot  be  liable  in  her  own  person,  as  well 
>w  repre*?entin2  tliA  lipirs  of  her  husband. 
There  is  nothinpr  in  the  decree  makinor  her 
personally  liable,  for  she  was  no  heir  of  Ram 
Mohiin.  But  the  other  heirs  of  Ram  Mohun, 
who  hare  been  made  jointly  liable  with  the 
appellnnt,  have  not  chosen  to  appeal  to  us  ; 
and  we,  therefore,  cannot  interfere  with  the 
order  passed  against  them. 

The  appeal  is  dismissed  with  costs. 


The  24th  February  1871. 

Present : 

The  Hon'ble  E  Jnckson  and  Onoocool  Chun- 
der  Mookerjee,  Judges. 

finlian  cement  of  rent—PreBumption — 
Section  ^  Act  X  of  1859. 

Cases  No  1044  of  1870  under  Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Jvdge  of  Bhnugulpore^  dated  the  Srd 
March  1870.  affirming  a  decision  of  the 
Deputy  Collector  of  that  District^  dated 
the  nth  November  1869. 

Kunda    Misser  and  others  ^Plaintiffs) 
Appellants^ 


Ganesb  Singh  and  others  (Defendants) 
Respondents, 

Bahoo  Luchhee  Churn  Base  for  Appellants. 

Mr.  R.  E.  Twidale  for  Respondents. 

lo  a  mit  for  enhancement  of  rent  the  defendant  is  not 
enfltliM]  to  the  presumption  arisinc:  under  Section  4  Act 
X  of  13o9,  where  it  appears  that  his  tenure  commenced 
from  a  date  later  than  the  permanent  settlement,  even 
d  he  proves  payment  at  an  uniform  rate  for  20  years. 

Mookerjee^  J, — This  is  a  suit  for  arrears 
of  rent  at  an  enhanced  rate  for  3  beegahs 
and  6  bifiwaa  of  land.  The  plaintiff  states 
thsLi  h(*  «i»rvpd  a  notice  on  the  defendant  at 
th^  end  of  Choit  1272,  requirinoj  him  to  pay 
rent  at  the  rate  of  4  rupees  per  beegah.  The 
defradiint  pleaded  that  no  notice  was  served 
opoQ  him  and  that  he  held  a  pottah,  dated 


1259,  from  Kadir  Khan  and  Nadir  Ktinn, 
the  former  proprietors  of  this  land,  and  that 
he  has  been  paying  rent  according  to  tlmt 
pottah  from  that  time  downwards  ;  and  that; 
the  plaintiff  in  1270  admitted  the  pottaU 
and  received  rent  accordingly. 

This  case  was  once  before  this  Court  in 
special  appeal,  and  it  was  remanded  in  order 
that  the  witnesses  to  tbe  pottah  who  were 
in  attendance  in  tbe  Deputy  Collector's 
Court  might  be  examined.  On  remand,  the 
Judge  has  examined  those  witnesses,  and 
has  changed  his  opinion  and  has  now  found 
that  the  pottah  is  a  genuine  document.  He 
then  remanded  the  case  to  the  Deputy  Col* 
lector  to  ascertain  what  was  the  rate  pre- 
valent in  the  roouzah,  and  also  suggested 
that  the  defendant  might  have  an  oppor- 
tunity to  show  whether  on  any  other  ground 
the  enhancement  was  barred.  On  remnnd, 
the  Deputy  Collector  allowed  the  defendant 
to  file  several  other  dakhillas  extending  be- 
yond 1259,  and  on  proof  of  those  dakhillas 
found  that,  inasmuch  as  the  defendant  hns 
proved  that  the  rent  hns  been  paid  at  aa 
uniform  rent  for  the  last  20  years  previous  to 
the  suit,  tbe  enhancement  was  barred  under 
Section  4  Act  X  of  1859. 

On  appeal,  the  Judge  affirmed  tbe  decision 
of  ilie  Deputy  Collector,  and  tbe  plaintiff 
comes  up  to  this  Court  in  special  appeal 
urging  that  from  the  written  stati^meut  of 
tbe  defendant  and  from  the  pottah  produced 
by  him.  it  is  clear  that  tbe  defendant's 
tenure  commenced  only  in  1259,  so  that 
he  is  not  entitled  according  to  bis  owa 
showing  to  a  presumption  under  Section  4, 
that  the  land  has  been  hebl  at  the  rent 
which  he  now  pays  from  tbe  time  of  the 
permanent  settlement. 

On  a  careful  perusal  of  the  written  state- 
ment filed  by  the  defendant  as  well  as  of  the 
pottah,  we  find  that  this  contention  is  good. 
Tbe  defendant  no  where  alleges  that  his  tenure 
was  in  existence  previous  to  1259:  on  tbe 
contrary,  there  are  words  which  convey  a 
clear  and  distinct  meaning  that  he  obtained  the 
pottah  in  1259  for  the  first  time.  The  defend- 
ant's case,  therefore,  being  that  he  has  been  in 
possession  from  1259  under  the  pottah  set  up 
by  him,  we  do  notthink  that  he  is  entitled  to  a 
presumption  under  Section  4.  The  latter 
portion  of  Section  4  says  that  '*  unless  it  be 
proved  that  such  rent  was  fixed  at  some 
latter  period."  Now  the  pottah  and  the 
written  statement  show  that  the  rent  which 
the  defendant  has  been  pnying  has  been  fixed 
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at  some  period  later  thnn  tlie  date  of  the 
permanent  settlement.  Therefore,  the  de- 
fendant cannot  claim  any  such  presumption 
in  his  favor  :  his  own  title-deeds  and  his  own 
admissions  show  that  his  tenure  commenced 
in  1259.  The  intention  of  the  legislature  ap- 
pears to  us  to  be  that  Where  a  ryot  states 
that  his  tenure  dates  so  far  back  as  the  date 
of  the  permanent  settlement,  and  pleads  that 
he  has  been  paying  rent  at  an  uniform  rate 
from  that  time,  he  is  entitled  to  the  benefit 
of  A  presumption  under  Act  X,  if  he  can 
«»how  that  he  has  been  payihg  rent  at  the 
Bame  rate  for  20  years  next  preceding  the 
year  of  suit.  But  ir  is  merely  a  presum[)tion 
'which  the  legislature  thought  it  necessary  to 
give  to  a  ryot,  because  the  permanent  setile- 
inent  had  been  made  at  a  very  early  period, 
find  because  it  would  be  impossible  at  this 
distance  of  time  for  a  ryot  to  show,  by  any 
strict  proof,  that  he  has  been  paying  rent  at 
the  same  rate  from  that  time.  But  when 
frotn  the  defendant's  own  statement  and  his 
title-deeds  it  is  apparent  that  his  tenure 
commenced  from  a  date  later  than  the  per- 
manent settlement,  surety  he  is  not  entitled 
to  any  presumption  that  the  tenure  existed 
from  before. 

The  case  must,  therefore,  go  back  to  the 
Court  of  first  instance  for  a  determination  of 
I  he  other  issues  in  this  case. 

Costs  of  this  appeal  will  abide  the  final 
determination  of  the  suit. 


Ihe  24th  February  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Juiticey  and  the  Hon'ble  G.  Loch, 
Juffge. 

Aent-sntt  —  Seoelpta— Cause  of  ac- 
tion. 

Case  No.    1658  of  1870  under  Act  X   of 
1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  l^-Pergunnahs,  dated  the 
\2th  May  1H70,  affirming  a  decision  of 
the  Collector  of  that  District^  dated  the 
4th  January  1870. 


Huro  Pershad  Roy  Chowdhry  (Plaintifi) 
Appellant, 

versus 

Wooma  TaraDebee  (Defendant)  Respondent, 

Baboo  Bhowanee  Churn   Dutt   for   Appel- 
lant. 

Baboos  Anund  Chunder  Ghossal  and  Ram 
Chunder  Mitter  for  Respondent. 

Where  rents  are  not  sued  for  within  3  years  from  the 
end  of  the  3'ear  for  which  they  are  alleged  to  be  daei 
the  fact  that  damages  were  awarded  a^inst  the  plain- 
tiff in  a  former  suit  for  not  giving  receipts  for  that 
year  will  not  create  a  cause  of  action. 

Norman,  C,  J. — It  appears  clear  that  the 
plaintiff's  claim  is  barred  so  far   as  regards 
the   rents   of  1272    for   chucks   15  and  16. 
The  Judge,  on  appeal,  has  shown   that  the 
plaintiff  is  in  a  dilemma,  namely  this,  either 
the   rents   for    chucks  lo  and  16  have  been 
paid,  or  not.     If  the   rent   has   never  been 
paid,   there    was  never  any  thing  to  prevent 
the   plaintiflf  from    suing   for   the   rents  of 
those  chucks  at  any  time  within  three  years 
from  the  end  of  1272,  and  there  is  no  pre- 
tence therefore  for  saying  that  the  suit  can 
now   be   maintained.     If  the  rent  of   these 
two  chucks  has  been  paid,  there  is  an  end 
of  the  matter.     The  mere  fact  that  damages 
Were  awarded  against  the  plaintiff  in   a  for- 
mer  suit  for  not  giving  receipts  for  tbeyear 
1272,  will  not  create   a   cause   of  action  or 
revive    that   which   has    been   extinguished 
by   payment.     If    that    decision    was   erro- 
neous— if  the  damages  awarded  for  not  giving 
receipts  were  calculated  on  a  wrong    princi- 
ple   and    involved  a  refund  of  rents  paid,  it 
may  have  been  a  ground  of  appeal  from  the 
Collector's  decision. 

The  appeal  is  dismissed  with  costs. 
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The24Ui  February  1871. 

Present  : 

Tlie  HoQ*ble  F.  B.  Kemp  aad  F.  A.  Glover, 
Judges. 

Vonej-decree— Sxeotttion  male — Prior 
mort^agre. 

Cose  No.  2112  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  East  Burdwan^ 
dated  the  29th  Jubj  1870,  reversing  a 
decision  of  the  Moonsiff  of  Mungulcote^ 
daUd  the  2Sth  January  1870. 

Kuseemoonissa  Bibee  and  otliers  (Plaintiffs) 
Appellants, 

versus 

H'irojnuiss.i  Bibee  (Defendant)  Respondent. 

Bdboo    Umbika    Churn    Banerjee   for  Ap- 

pelluDts. 

Baboo  Debendro  Narain  Bose  for  Respond- 
ent. 

Property  having  been  mortgaged  as  secarity  for 
m'jaty  lent,  the  mortgagee  sued  on  hh  bond  and  elected 
lotake  a  simple  decree  for  money,  in  execution  of 
shichhesold  the  mortgage!  land  entering  up  satis- 
Caciion  on  his  decree,  became  the  purchaser,  and  got 
p«»se«ion.  He  was  afterwarils  ejected  on  a  suit  by 
a  party  claiming  to  hold  on  a  prior  conveyance  from  the 
jitdgment-debtor. 

Hkld  that  having  purchased  with  full  knowledge, 
iK  could  not  afterwards  bring  a  suit  to  have  the  mort- 
^:aged  property  declared  liable,  or  saddle  it  with  the 
iQODey  due  on  Ui5  decree  at  ihe  expense  of  an  iauuccut 
third  party. 


Glover,  J. — We  think  that   this   special 
appeal  must  be  dismissed  with  costs.     The 
piaintiff^s   ancestor   got   a   mortgage  of  the 
disputed  property  from  the  defendunt  No.  2, 
ns   security  for   money   lent,   on    the   24lh 
Assar  1266.     He  sued  on  his  bond  and  got 
a  simple  money-decree  on  the  5th  of  April 
1865.     Tiiis   decree   he   executed   in    1866 
aj^aiust  the  judgment-debtor's  land — the  same 
as  had  been  mortgaged — and  himself  became 
the  purchaser  of  the  property  and  got  pos- 
session, entering  up  at  the  same  time  satis- 
faction  of  his   decree.     After  getting   into 
possession,  a  claim  was  set  up  by  tlie  defen- 
dant No.   1   to  the  property   under  a  fore- 
closed mortgage  from  the  defendant  No.  2, 
the  deed  of  conditional   sale  being  dated  the 
2nd  Bysack  1268.     This  claim  was  decreed 
in  favor  of  the  mortgagee  defendant,  and  the 
decision  of  the  Court  below  was  eventually 
confirmed  by  this  Court,  on   the  17ih  De- 
cember 1868,  by  Justices  Bay  ley  and  Mac- 
pherson.     The  case  is  to  be  found  reported 
in  the    10th   Weekly    Reporter,    page   468. 
On  this  decision  being  given  against  him, 
the  plaintiff  brought  the  present  suit  to  have 
the  mortgaged  property  declared  liable  for 
his  claimt    The  Subordinate  Judge  has  de- 
cided this  point  against  him. 

We  do  not  dispute  the  contention  put  for* 
ward  by  the  special  appellant's  pleader  that 
plaintiff  had  authority  to  bring  a  suit  of  thia 
nature.     Many  de'^isions  of  this  Court  have 
settled  that  a  party  getting  a  money  decree 
upon  a  deed  of  mortgage  hypothecating  lands 
Tor  the  payment  of  the  money  due,  can  bring 
a  subsequent  suit  to  declare  that  property 
liable  under  his  mortgage  ;  but  in  this  case 
the  facts  are  different.     The  plaintiff,  having 
the  option  either  to  elect  a  decree  binding 
the  property  or  to  take  a  simple  deorp«  fnv 
money,  chose  the  latter.    In  execution  he 
got  possession  of  the  property  as  belonging 
to  his  judt^ment-debtor  and  entered  satisfac- 
tion of  the  decree.     If,  after  that,  he.  having 
had  full  knowledge  of  what  he  was  about 
and  knowing  what  it  was  he  was  purchasing, 
is  afterwards  ejected  on   a  suit  by   a  party 
claiming   to   hold   the   mortgaged   property 
on   a   prior    conveyance    by   the  judgment- 
debtor,  we  think  that  he  cannot  then  bring 
a   suit   to   have    that   mortgaged    property 
declared    liable   or  saddle  it  with   the  mo- 
ney due  on   his   decree   at   the  expense  of 
I  an  innocent   third    party.     A    fiimilar    view 
I  has  been  taken  by  a  Division  Bench  of  this 
Court    in    the    cftse    of    Shaikh    Mahomed 
iBasiroollah    versus   Shaikh   Abdooilah  unci 
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others,  reported  ia  Volume  IV,  Bengal 
Law  Reporls,  page  35  of  the  Appendix,*  in 
which  ilie  judgment  of  the  Court  affirms 
the  principle  t.hat  a  decree-holder  must  abide 
by  the  consequences  of  steps  deliberately 
taken  by  him,  that  he  cannot  afterwards 
urge  the  plea  of  a  mistake  on  his  part,  and 
that  the  principle  of  caveat  emptor  applies. 
We  see  no  reason  to  dissent  from  this  prin- 
ciple, the  less  so  in  the  case  now  before  us 
as  the  plaiutiflf's  bond  is  more  than  10  years 
old  and  his  decree  more  than  six. 

The  appeal  is  dismissed  with  costs. 


♦  The  24th  January  1870. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath  Mitter,  Judges. 

CaseNo.  896of  1869. 

Miscellaneous  Appeal  from  an  order  passed  b(/  the  Officia- 
ting Additional  Judge  of  Chitlayong^  dated  the  \2th 
June  1869,  affirming  an  ord^r  of  the  Subordinate 
Judge  of  that  Ditfrict,  dated  the  30th  December  1868. 

Shaikh  Mahomed  Bassiroollah    (Decree-holder) 
Appellant, 


Shaikh  Abdoollah  and  others   (Judgment-debtors)   He- 
spo/tdents. 

Baboo  Luckhce  Churn  Base  for  Appellant. 

Baboo  Nulleet  Chunder  Sein  for  Respondent. 

Loch,  J.— We  think  the  judgment  of  the  Court  bekw 
S»  right.  The  decree-holder  is  not  ia  a  better  position 
than  any  other  auction-purchaser,  a  stranger.  In  this 
case  if  the  auction-purchaser  had  hnen  a  stranger,  he 
would  not  have  been  entitled  to  recover  his  purchase- 
money,  and  this  must  be  the  case  where  the  auction- 
purchaser  is  the  decree-holder.  We,  therefore,  reject 
this  ap\*ea\  with  costs,  sixteen  rupees  beiug  allowed 
lor  pleader's  fees. 

'    Sfittc^  J.—l  9gncuri 


The  24th  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

XteBBor— Xieasee— Keane  profits. 

Case  No.  1893  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chola- 
Nag  pore,  dated  the  \Oth  June  1870, 
affirming  a  decision  of  the  Moonsijff  of 
Manbazar,  dated  the  ith  September  1869. 

Bheokumbur  Siugh  and  others  (Defendants) 
Appellants, 

versus 

Raj  Chunder  Ghose  (Plaintiff;  Respondent. 

Mr.  G.  A.  Twidale  for  Appellants, 

Baboo  Gopeenath  Mookerjee  for   Reapond- 
eut, 

A  lessor  who  prevents  ryots  from  paying  rent  to  the 
lessee  when  the  latter  comes  to  take  possession,  is  liable 
for  mesne  prolits  even  though  he  may  not  himself  col- 
lect the  rents. 

Kemp,  J, — There  are  no  grounds  for  thia 
special  appeal.  The  defendants  are  the 
graptors  of  the  lease  to  the  pluiutiff,  and  the 
plaintiff's  case  is  that  on  his  attempting  to 
take  possession  of  the  property  leased  to  iiim 
by  the  defendants,  the  defendants  induced 
the  ryots  to  withhold  the  rents,  and  that  the 
defendants  appropriated  the  mangoes  and 
fish  and  dispossessed  him. 

Both  Courts  have  found  that  the  defen- 
dants did  induce  the  ryots  not  to  come  to  a 
settlement  with  the  grantee,  the  plaintiff; 
that  they  turned  oS  his  ploughs  when  he 
attempted  to  cultiTate  the  land  and  prevented 
the  ryots  paying  rent  to  him,  and  therefore 
^ave  the  plaintiff  a  decree  with  wasilat  to 
be  ascertained  in  execution  of  that  decree. 

The  defendants  now  appeal  specially,  urg- 
ing that  they  ought  not  lobe  made  liable  for 
wasilat    unless  it  be  clearly  shown  that  they 
I  collected  the  rents.     The  lower  Courts  hnv- 

I  iug  fguud  ihtti  tliQ  defendants  granted  a  leASQ 
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of  ibis  property  to  the  pliiiutifT,  uud  after 
doin^  80,  when  the  plaintiff  come  to  take 
possPSsioD,  that  they  prevented  the  ryots 
paying  rent  to  him,  they  have  been  rightly 
clmrged  with  wasilat. 

The  wasilat  will  be,  as  directed  by  the 
lower  Courts,  ascertained  in  execution  of 
tin's  decree  ;  and  such  amount  of  wasilat  will 
be  awarded  as  may  be  found  on  that  enquiry 
to  bare  been  appropriated  by  the  defen- 
dants. 

The  special  appeal  will  be  dismissed  with 

costs. 


The  24th  February  1871. 

Present : 

The  Hmi*ble  P.  B.  Kemp  and  F.  A.  Glover, 
Judges* 

Slndoo  Law— Inheritance— Byraffees 
—  Kept  miatresBes  —  fiXarfutwaree 
payment  of  rent. 

CaseNo.  2142  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burdwan, 
dated  the  7th  September  1870,  reversing 
a  decision  of  the  Moonsiff  of  Mungulcote, 
dated  the  22nd  January  1870. 

Klioodeeram    Chntterjce  (Plainliflf)   Appel- 
lant, 

versus 

Rookhinee  Boistobee  (Defendant)  Respond- 


Kemp,   J. — The   plaintiff  in  this  case,  the 
special  appellant,  purchased  from  Gunga  Na- 
rain  his    malikee   rights  in  certain  lakheraj 
lands,  and  also  his  rights  in  a  certain  jummaie 
tenure.    Gunga  Naniin,  the  plaintiffs  vendor, 
purchased  from  Shiboo,  who  was  the  heir, 
as  alleged  by  the  plaintiff,  of  Nobo  Krishto. 
The  dispute  before  the  Court  refers  to  the 
jummaie   land    only,    it   having   been  found 
that  Gunga  Nnrain  was  the  proprietor  of  the 
malikee  rights  by  the  Judge,  and  that  deci 
sion  has  become  final.     In  the  first  Court  the 
Moonsiff  held  that  Nobo  Krishto  was   suc- 
ceeded by  his  nephew  Shiboo,   that  Shiboo 
sold  his  jummaie  rights  which  he  inherited 
from    Nobo    to    Gunga   Narain,    and     that 
Gunga   Narain    sold    to  the  plaintiff;    thaC 
Rookhinee  was  the  kept  mistress  of  Nobo; 
that   she   was  not  entitled  to  succeed  as  hia 
heiress  ;  and  that  therefore  the  plaintiff  being 
the  purchaser   of  the  jummaie   holding   of 
Nobo   Krishto  was  entitled  to  direct  posses- 
sion of  the  same,  and  he  therefore  gave  the 
plaintiff  a  decree.     There   was   no  appeal, 
we  may  observe,  by  the  plain tiff^s  vendors, 
who  were  the  parties  principally  concerned ; 
the  appeal  was   on  the   part  of  Rookhinee 
alone.     Rookhinee  did  not  in  any  way  im- 
pugn the  genuineness  of  the  bill  of  sale  to  the 
plaintiff.    Her  contention    appears   to   have 
been,  as  shewn  in  her  petition  of  appeal,  as 
to  whether  Shiboo   was    the  heir  of  Nobo 
Krishto,  and  as  his  heir  had  any  right  to  sell 
to   Gunga   Narain.     Rookhinee  appears   to 
have  been  examined   in   the  Court   below, 
and  in  her  examination  she  says  that  "  I,  as 
'*  heiress  of  Nobo  Krishto,  nm  dwelling  in 
*'  the  house  ;  if  the  plaintiffs  purchase   be 
"  good,  he  can  receive  rent  from  me  but  he 
"  is  not  entitled  to  eject  me."     The  Lower 
Appellate  Court  has   found    that  Shiboo  is 
not  the  heir  of  Nobo  Krishto,  but  gives  no 
reason  whatever  for  coming  to  that  finding. 
The  Subordinate  Judge  says  that  Rookhinee 
is  the  heiress  of  Nobo,  and  he  apparently 
comes  to  this  conclusion   because  she   per- 
formed the  funeral  rites  of  Nobo  who  waa 
an    out-cast.     The  Subordinate   Judge  also 
finds    that   the  house   in   dispute  was   built 
by   Nobo  Krishto    and    Rookhinee  jointly, 
and  Rookhinee  has  been  paying  rent  for  the 
same.     He,   therefore,  dismissed   the    plain- 
liff'd  cl(%iin  with  reference  to  the  jummai^ 
ienui'^. 

We  think   that  the  decision  ot  tlie  first 
,  Court  is  a  right  decision,  and  that  the  deci- 

f^^onLrLl':!^o\l'irr'  '^  '""""'  """  '^^  l  ^^^u  of  the  subordinate  Judge  is  altogether 
P.yment  of  rent  maxfutwaree  ^9uk,9  HQ  ryote.  Utle  I  ^«*^"S-     ^s  already  observed,  there   was  no 

<H4  \iii  maiSa^irv, 


ent. 


Baboo    Umbika 


Baboo    Motee 


Churn    Banerjee   for   Ap- 
pellant. 

Lull    Mooherjee    for    Re- 
spondent. 


A  Hindoo  by  becoming  a  byragee  dops  not  divest 
biioaelf  of  all  title  in  hla  family  estate,  whicli  on  his 
death  deTolv^s  ou  his  heirs,  and  n<it  ou  a  kept  mistress, 


jCQuivuUvu  OU  tUo  part  of   liio   pluiutiff]^ 
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their  liaviiicr  purled  wiih  their 
filaintiff,  nnd  Rookliinee  io  her 
ioea  not  seem  to  question   the 
rchase,  but  she  snys  that  he  is 
to  any   thing   more    than    the 
t  from  her.     The  Subordinate 
nly  wrong   when   he  says  that 
►  and   Rookhinee  ]»ave  jointly 
use,    for   on    referring    to    tlie 
ookhiuee  we  find  tliat  she  dis- 
that  the  house   was   built  by 
also  clearly    wrong  in  saying 
se  is  the  heirest  of  Nobo.     It 
that  under  the  Hindoo   Law, 
I's  heir  would  be  his  nephew 
by  becoming  a  byrngee  did  not 
of  all  title  in  his  family  estate, 
And  tlierefore  on  his  death   his  heirs   would 
be  entitled  to  inherit  that  estate  and  not  his 
kept  mistress,  although  she  may  have  per- 
formed his  funeral   rites  on  account  of  his 
being  an  out-cast.     The   lower  Court  is  also 
wrong  in  laying  any  stress  on  the  payment 
of  rent  by  Rookhinee,     The  dukhilas  show 
tlnit  Nobo  Krisbto  is  the  ryot   mentioned^ 
and  Rookhinee's  name  is  merely   mentioned 
marfutwaree,  and  those  payments  of  rent  by 
her  would  not  confer  upou  her  any  tiiie  to 
the    property.     It   is   clear    tiiat   Shi  boo   is 
Nobo's  heir  and  that  he   sold  his  rights   to 
Gunga  Narain,  and    Gunga  Narain  having 
sold  to  the  plaintitf  the  plaintiff  is  entitled  to 
ilie  juminaie  lauds  and  to  eject  Rookhinee. 

We,  therefore,  reverse  the  decision  of  the 
Subordinate  Judge  and  restore  the  decree 
of  the  first  Court  with  all  costs  payable  by 
the  defendant,  respondent. 


The  24th  February  1871. 

Present: 

The  Hou'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hou'ble  G.  Loch, 
Judge. 

At^thorited  apent— Section  SOX  Act 
Vm  of  1859. 

Kifehoree  Mohun  Bo^e,  Petitioner, 

versus 

CrQur  3Ionee  Dossee,  Oiyposite  party. 


Baboo  Bama  Churn  Banerjee  for  Petitioner. 
Baboo  Nil  Madhub  Sein  for  Opposite  party. 

A  vakeel  may  be  a  *'  duly  authorizo«J  aeenr*  within 
the  meaning  of  Section  301  of  the  Code  of  Civil  Pro- 
cedure. 

J!^orman,  C.  J.— T  am  of  opinion  that  this 
rule  must  be  discharged  with  costs. 

It  appears  to  me  that  the  application  is 
vexatious.     The  facts  are  simply  these  :-■ 

Gour  Monee  Dossee  applied  to  tlie  First 
Subordinate  Judge  of  the  24-PerguQnahs  for 
leave  to  sue  in  formd  pauperis. 

She  is  a  woman  who,  according  to  the 
usages  and  customs  of  the  country,  ought 
not  to  be  compelled  to  appear  in  public. 
Her  petition  is  sij^ned  and  verified  by  her- 
self, and  it  was  presented  to  the  Court  by  a 
pleader  of  the  Court.  After  the  petition  was 
admitted,  or  I  should  rather  say  received, 
the  Subordinate  Judge  issued  a  commissioii 
to  examine  the  petitioner  regarding  the 
merits  of  her  claim  and  her  pr(»perty  in  the 
manner  provided  for  by  the  303rd  Section. 
After  the  making  of  that  order,  Kishoree 
Mohun,  who  is  the  person  against  whom  the 
complaint  was  made — ihe  person  who  would 
be  the  defendant  in  the  suit — presented  a 
petition,  objecting  that  Gour  Monee's  petition 
had  not  been  presented  by  a  duly  authorized 
agent,  as  required  by  the  30 1st  Section,  aud 
prayed  that  the  petition  should  be  taken  oS 
the  file. 

On  that  petition  the  parties  were  heard, 
and  the  Subordinate  Judge  passed  an  order 
stating  that  the  301st  Section  contained 
nothing  which  prohibited  a  pleader  from 
presenting  a  petition  on  behalf  of  a  pauper. 

The  petitioner  then  came  up  to  this  Court, 
and  without  distinctly  bringing  it  to  the 
notice  of  the  Court  by  his  petition  that  there 
had  been  any  adjudication  by  the  Subor- 
dinate Judge  on  Gour  Monee's  petition,  and 
that  the  petition  had  been  admitted  after  a 
determination  nnd  adjudication  on  this  point 
by  the  Subordinate  Judge,  obtained  a  rule 
from  a  Division  Bench  of  this  Court  calling 
upon  the  other  side  to  show  cause  why  the 
order  of  the  Subordinate  Judge  admitting 
the  petition  should  not  be  set  aside. 

Now,  I  cannot  help  thinking  that  if  it  had 
been  properly  and  distinctly  brought  to  the 
notice  of  the  Court  that  there  had  been  eacli 
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an  adjudication  and  deterraination  by  the 
Subordinate  Judge  as  above  referred  to.  the 
rule  would  not  have  been  granted.  I  think 
the  Court  would  have  said — "If  you  are  not 
"satisfied  with  the  order  of  the  Subordi- 
"nate  Judge,  if  you  have  an  appeal  go 
"to  the  Judge  on  appeal  with  a  petition 
"on  a  proper  stamp.  If  you  have  no  ap- 
"  peal,  we  cannot  help  you." 

I^aboo  Baraa  Churn  Banerjee  for  the  peti- 
tioner says  that  the  petition  to  the  Judjre 
jod  the  order  on  it  were  read  to  the  Court, 
but  certainly  it  is  not  mentioned  in  the  peti- 
tion to  this  Court  that  there  was  any  adjudi- 
cation by  the  Subordinate  Judge  after  hearing 
both  parlies.  However,  a  rule  was  issued 
and  an  exphination  was  called  for  from  the 
Subordinate  Judge,  and  the  Subordinate 
Judge  in  his  explanation  says  that  he  does 
not  understand  but  that  a  pleader  may  be 
ao  authorized  agent  under  Section  301. 

Upon  this  the  other  side  was  called  upon 
to  show  cause  why  the  order  of  the  Subordi- 
nate Judge  of  the  12th  of  September  1870; 
allowing  the  plaintiff  to  sue  as  a  pauper, 
should  not  be  set  aside. 

The  case  coming  on  to-day,  we  have 
thought  it  right  to  call  on  Baboo  Baraa 
Churn  Banerjee  to  support  the  rule,  and  to 
show  that  the  vakeel  by  whom  the  petitioner 
was  represented  may  not  be  an  authorized 
agent  within  the  meaning  of  the  SOlst  Sec- 
tion. It  is  hardly  necessary  to  state  that 
Ibere  is  nothing  in  the  character  of  a  vakeel 
which  would  disable  him  from  acting  as  the 
agent  of  a  pauper  who  has  suffered  an  injury. 

Section  301,  dealing  with  paupers,  accords 
to  ihera  a  privilt*ge  which  is  not  allowed  to 
other  persons  uudrr  Seciion  25.  It  provides 
that  *'if  the  petitioner  be  a  female,  who 
"according  to  the  custom  and  manners  of 
**the  country  ought  not  to  be  compelled  to 
"appear  in  public,  the  petitiou  may  be 
"presented  by  a  duli/  authorized  agent  who 
**inay  be  able  to  answer  all  material  ques- 
**tions  relating  to  the  application,  and  who 
•*  shall  be  liable  to  be  examined  in  the  same 
"  manner  as  the  party  represented  by  him 
"might  have  been  examined  had  such  party 
"attended  in  person."  A  plaint  under 
Section  25  can  only  be  presented  by  the 
plaiotifT  ill  person,  his  recognized  agent,  or 
by  a  pleader. 

Now,  what  are  recognized  agents  appears 
by  reference  to  Section  17.  Recogiitzed 
agents  are  a  very  limited  clas.^,  but  the  peti- 


tion of  a  pauper  may  be  presented  by  a  duly 
authorized  agent — not  such  agents  only  k% 
are  mentioned  in  Section  2o. 

If  the  Subordinate  Judge,  dealing  judicially 
with  the  materials  before  him,  had  come  to 
a  wrong  conclusion  d^  to  the  facts  on  the 
question  whether  the  vakeel  was  the  agent 
duly  authorized  by  the  petitioner,  I  think 
we  should  not  have  authority  under  Section 
15  of  the  24  and  25  Vic.  104  to  deal  with  the 
question  of  fact  ns  if  it  were  before  us  on  a 
regular  appeal.  The  Judge  considered  that 
the  vakeel  was  a  duly  authorized  agent  with- 
in the  meaning  of  the  301st  Section,  and 
in  this  we  think  he  was  right. 

It  is  said  that  the  lady  executed  a  vaka- 
lutnaroah  which  authorized  a  large  number 
of  vakeels  to  appear  for  her.  (This  does 
not  appear  in  the  petition,  but  it  has  been 
mentioned  before  us  by  Baboo  Bama  Churn 
Banerjee  and  we  accept  the  statement.)  Two 
of  these  accepted  the  vakalutnamah,  and  one 
vakeel  ultimately  presented  her  petitiou. 
Now,  it  is  not  stated  anywhere  in  the  peti^ 
tion  that  that  vakeel  was  not  in  a  position 
to  answer  all  material  questions  connected 
with  the  petitiou  or  relating  to  the  applica 
tion. 

Was  he  an  agent  duly  authorized  or  not  ? 
We  can  scarcely  do  otherwise  than  assume 
that  when  he  accepted  the  power  to  act  for 
the  lady,  when  he  consented  to  present  her 
petition,  he  must  have  taken  the  petition 
into  his  hands  and  read  it.  If  his  mind  was 
constituted  like  that  of  all  other  persons 
with  whom  our  experience  has  brought  ua 
in  contact  when  undertaking  the  cause  of  a 
pauper,  he  would  have  taken  care  to  ascer- 
tain from  tl+e  petition  that  the  facts  stated 
in  the  petition  were  true  and  capable  of  be- 
ing substantiated.  No  person  with  the 
legal  training  of  a  vakeel  would  take  a  case 
from  a  pauper  without  satisfying  himself  on 
this  point.  A  regard  for  his  own  interest 
as  well  as  for  his  own  character  would 
render  it  necessary  that  he  should  do  so  ;  and 
it  cannot,  tlierefore,  be  presumed  in  the  pre- 
sent case  that  the  vakeel  who  appeared  for 
the  pauper  was  not  capable  of  answering  all 
material  questions  connected  with  her  appli- 
cation, and  that  he  had  not  that  amount  of 
knowledge  that  is  required  in  authorized 
agents  under  Section  305. 

Speaking  for  myself,  1  may  say  that  in 
my  opinion  the  order  of  the  Subordinate 
Judge  is  perfectly  correct.  I  t^ink  that  tbo 
course  takeu  by  ti»e  petitioner  is  one^at  has 
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been  adopted  by  him  for  the  purpose  of  em- 
barrnfiainfr  the  poor  womon  to  whom  he  is 
opposed.  Although  costs  are  not  usually 
awarded  in  proceed inp:s  in  formd  pauperis, 
I  think  that  in  this  case  the  rule  should  be 
discharged  with  costs.  We  assess  the 
pleader's  fees  at  2  gold  inohurs,  and  the 
petitioner  must  also  pay  the  amount  of 
stamp-duty  due  to  Government  on  account 
of  these  proceedings. 

Loch,  J, — I  concur  in  the  order  made  by 
the  Chief  Justice.  The  question  as  to  whe- 
ther the  party  who  presented  the  petition 
was  a  duly  nuthorized  ajjent  was  one  for  the 
Subordinate  Judge  to  determine,  and  on  the 
objection  raised  by  the  petitioner  the  Subor- 
dinate Judge  did  hear  and  determine  that 
question,  and  certainly  there  is  nothing  in 
the  finding  to  which  the  Subordinate  Judge 
has  come  that  is  either  contrary  to  law 
or  improbable  in  itself.  There  is  nothinir  to 
prevent  a  pleader  of  the  Court  being  a  duly 
authorized  agent  as  described  in  the  law, 
and  as  this  has  been  found  by  the  Subor- 
dinate Judge  there  is  no  ground  for  asking 
the  interference  of  the  High  Court  in  the 
manner  which  has  been  done  in  this  case. 


The  25th  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Joint   Btndoo    family— Separation— 
Se-nnloni 

Case  No.  1989  of  1870. 

Special  Appeal  from  n  decision  passed  ht/ 
the  Subordinate  Judge  of  Hooghly,  dated 
the  3l5<  May  1870,  modifying  a  decision 
of  the  Moonsiff  of  Hurripal^  dated  the 
Zlst  March  1870. 

Petambur  Datt  (Plaintiff)  Appellant^ 

versus 

Horisb  Chunder  Dutt  and  another  (Defend- 
ants) Respondents, 

Rahoo    Byhuntnath    Paul   and    Moonshee 
Mahomed    Tnsoof  for   Appellant. 

Bahoos  Htm  Chunder  Banerjee  and  Omen" 
dronath  Chatterjee  for  Reapondents. 


Where  the  partition  of  a  family  propertv  is  mido 
simply  for  the  purpose  of  determining  what  the  share  of 
one  member  is,  and  after  his  secession  the  other 
members  continue  to  live  tofrether  and  mess  together 
remaining  to  «ll  intents  and  pnrpoeea  as  thev  were 
before,  these  others  must  be  presumed  to  have  re-united. 

Glover,  J, — It  will  bo  unnecessary  to 
detail  at  length  the  circumstances  of  this 
rather  complicated  case,  inasmuch  as  the 
special  appeal  is  preferred  only  in  respect 
of  a  one  anna  share  of  the  property.  Tlife 
plaintiff  cinims  this  as  his  portion  of  the 
estate  of  his  deceased  uncle  Modhoo  Soodun, 
on  the  ground  that  the  family  had  separated 
and  never  re-united  so  as  to  give  the  des- 
cendants of  the  re-united  brothers,  viz,,  the 
defendants,  a  superior  claim. 

There  is  no  doubt  that  the    father 
plaintiff,  Gunesh    Ram,    did   separateof  fh^ 
his  brothers  in  1224,  B.  S.  from 

The  Moonsiff  on  this  part  of  the  case 
found  that  the  separation  continued,  and 
(hat  Modhoo  Soodun  was  not  at  the  time  of 
his  death  re-united.  He,  therefore,  gave 
pl&intiff  a  decree  for  his  share  of  bis  uocle^s 
property. 

The  Subordinate  Judge  considered  that 
after  Gunesh  Ram*s  separation  the  three 
remaining  brothers  remained  joint,  and  that 
Modhoo  Soodun  died  a  member  of  the  re- 
united family,  apd  that  his  heirs  were  con- 
sequently the  descendants  of  the  re-united 
brothers. 

Against  this  decision  Petambur,  one  of  the 
sons  of  Gunesh  Ram,  appeals  specially  urg- 


(1)— That  the  Subordinate  Judge  has 
come  to  his  finding  on  re-union  upon 
inadmissible  evidence,  the  angshonamah 
not  having  been  proved  and  it  not  having 
been  shown  to  have  come  out  of  proper 
custody  ;  and  that  if  admissible,  it  did  not 
prove  re-uuion  but  rather  separtion,  and 

(2) — That  there  is  no  proof  as  to  re-union 
after  the  separation  in  1224,  the  pvidence 
given  by  the  defendants  being  insufficient  to 
prove  re-uuion  according    to   Hindoo    Law. 

With  regard  to  the  first  point,  we  observe 
that  the  Subordinate  Judge  has  not  decided 
the  question  of  re-union  on  the  angsho- 
namah alone,  but  upon  the  whole  evidence, 
oral  as  well  as  documentary  ;  and  as  to  the 
deed  in  question,  he  remarks  that  its  ap- 
pearance is  satisfactory  ;  that  it  comes  from 
proper  custody  ;  and  that   many    witnesaes 
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speak  to  the  faet  that  after  Guneeh  Ram's 
lecessioD,  the  rest  of  the  brothers  continued 
to  live  in  the  same  house,  in  the  same  mess, 
aod  to  all  appearance  in  the  same  way  as 
before  the  elder  brother  left  them. 

As  to  the  angshonamah  having  come  from 
proper  custody,  it  seems  clear  that  the  Subor- 
dinate   Judge   was   right.     The    document 
would  have  remained  in  the  hands  of  those 
members  of   the  family  who  remained  joint, 
and  it  has  been    filed   by    their   repersenta- 
tives.    This    dooument   sets   forth  in  detail 
the  share  of  Gunesh  Ram,  the   separating 
brother ;  and    considering  that  it  is  said  to 
have   been    executed   more   than    60  years 
ago,  direct  evidence  in  support  of  it  was  not 
to  be  expected.     The  plaintiff  himself  does 
Dot  deny  that  a  separation   did  take  place  in 
1224,  and  there  is  considerable  force   in  the 
Subordinate  Judge's  remarks  that  if  it  were 
true  that  the  separation  affected  all  four  bro- 
tbers,    the    plaintiff    could   have    filed   his 
ongshonamak    and  so    have   supported   his 
allegation.     On  the  whole,  we  think  that  the 
Subordinate  Judge  had  evid*'nce  before   him 
on  which    he    could   legally   come   to   the 
coDclaaion  that  the  separation   of  1224  only 
afeeted  the   plaintiff's  father.  Gunesh  Ram, 
I  and  that  the  other  brothers,  Modhoo  Soodun  ; 
'  Bamjee,  and  Gunga  Norain,  remained  joint 
bib  in  mess  and  in  interest.     No  doubt  the 
Moongifi  who  examined  the   witnesses   cdme 
to  a  different  conclusion  ;  but  whether  the 
Subordinate  Judge's  estimate  of  the  evidence 
were  correct  or  not,  there  is  no  error  in  law 
in  his  judgment  so  far. 

Bat  it  is  contended  that  admitting  that 
estimate  of  the  evidence  to  be  correct,  the 
Subordinate  Judge  is  still  wrong  in  law  ; 
that  there  must  be  direct  evidence  as  to  the 
joint  nature  of  the  interest ;  and  that  general 
eTidence  as  to  a  family  living  in  commensal- 
iiy  is  no  sufficient  proof  that  they  were  a 
joint  family  according  to  Hindoo  Law. 


secession,  the  remaining  three  brothers  con- 
tinued to  live  together  and  mess  together, 
and  to  all  appearance  to  hold  all  their  in- 
terests in  common  "  ekkutre  and  ekkhane,** 
and  that  in  fact  the  partition  of  the  family 
property  into  shares  was  made  simply  for 
the  purpose  of  determining  what  Gunesh 
Ram's  portion  was,  and  that  as  regards  the 
remaining  brothers  the  transaction  was  no- 
minal only,  the  three  remaining  to  all  in- 
tents  and  purposes  as  they  were  before 
Gunesh  Ram  left  them,  and  must  therefore 
be  presumed  to  have  re-united.  This  seems 
to  dispose  of  the  second  objection. 

But  if  it  were  otherwise,  the  plaintiff,  it 
appears  to  us,  must  fail  on  his  own  state- 
ment of  facts.  Supposing,  as  he  alleges, 
that  the  separation  of  1224,  B.  8.,  included 
all  the  brothers,  and  that  from  that  date 
Modhoo  Soodun  remained  separate  till  his 
death  without  re-uniting  with  the  family, 
it  is  clear  that  the  plaintiff's  cause  of  actioa 
arose  on  the  death  of  the  widow  of  Modhoo 
Soodun,  who,  if  her  husband  died  separated, 
would  have  succeeded  to  a  life-interest  in 
his  estate  ;  and  it  is  proved  by  the  evidence 
that  this  lady  died  at  least  17  years  ago,  so 
that  the  plaintiff's  suit  would  now  be  barred 
by  the  Statute  of  Limitation. 

The  Subordinate  Judge  did  not  decide 
this  point,  although  he  found  as  a  fact  that 
the  plaintiff  had  failed  to  prove  any  possession 
of  the  disputed  property  in  the  terms  of  his 
plaint,  as  he  had  already  found  that  Modhoo 
Soodun  was  at  the  time  of  his  death    living 


The  case  of  Jadub  Chunder  Ghose  versus 
Motee  Lall  Ghose  and  others,  decided  by 
Mr.  Jnatice  Wells  on  the  Original  Side  of 
the  High  Court,  and  reported  in  1  Hyde, 
214,  is  cited  to  show  that  a  separation  by 
one  brother  is  a  virtual  separation  of  the  I  joint  in  estate  with  his  brothers  Ramjee  and 
^bole  family ;  but   granting    this   to  be  so  xr      * 

the   decision    quoted  lays   down   this   also,  |  Gunga  Naram. 
"  that  when  ihe  remaining  brothers  continue  j 
"joint  they  are  supposed  to  have  re-united."        y^q  find,  therefore,  no  reason   to  interfere 

Now,  in  this  case  it  has  been  found  by  the  1  with  the  decision  of  the  Court  below,  and 
Sabordiuate  Judge  that  after  GMnesh  Ram's  i  ^^^^j^^  ^^.^  ^^^j^l  .pp,^i  ^^^  coiti. 
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The  27  th  February  1871. 

Present : 

The  Hon*ble  F.  B.  Kemp  and  W.  Ainslie, 
Judges* 

eeotlom  2«6  Act  VZZZ.  I8S9— Onas 

probaiidl. 

Case  No.  1673  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shnhabad,  dated  the  26M 
May  1870,  reversing  a  decision  of  the 
Moonsiffof  that  District^  dated  the  20th 
July  1868. 

Toofauee  Doas  (Plaintiff)  Appellant, 

versus 

Mun    Rakhun    Roy  and  others  (Defendants) 
Respondents, 

Bahoos  Mohesh  Chunder  Chowdhry  and 
Gopal  Chunder  Mookerjee  for  Appellant. 

Bahoos  Kishen  Succa  Mookerjee  and  Gopee 
Aath  Mookerjee  for  Respondeuts. 

Where  an  ansaccessfal  claimant  under  Section  246, 
Code  of  Civil  Procedure,  sues  for  ccnflrmation  of  alleged 
possession  and  adjudication  of  title,  the  onus  in  the 
first  instance  is  on  plaintiff,  and  an  important  question 
in  the  case  is,  who  was  in  possession  at  the  time  of  the 
attachment. 

Kemp^  J, — Wb  think  that  this  cnse  must 
be  ugniu  remanded.  It  appears  titat  the 
plaiutitf  sues  un  the  allegation  that  he  is  a 
guzashiudur  of  the  pi'0[>enj  in  dispute. 
The  disputed  property  was  sold  in  execu- 
tion of  a  decree  and  was  purchased  by  the 
decree-holders,  the  special  respondents,  as 
the  guzashta  holding  of  their  judgment- 
debtor.  The  plaintiff  claimed  under  Section 
246  and  was  unsuccessful.  He  then  brought 
A  suit  to  establish  his  right.  In  the  plaint, 
AS  is  usual  iu  such  suite,  he  alleged  that  he 
was  still  iu  posseesion,  but  that  his  title 
bad  been  prejudiced  by  the  proceedings 
under  Section  246,  and  therefore  he  sued 
for  confirmation  of  possession  and  adjudi- 
cation of  title.  In  the  first  instance,  the 
Court  below  tried  this  suit  as  if  it  were  a 
possessory  suit  and  gave  the  plaintiff  a 
decree.  We  rcmnnded  the  cnse  on  the  2nd 
of  December  1869.  We  told  the  Judge 
that  under  Section  246  the  plaintiff  had 
to  establish  his  right,  and  that  the  onus  in 
the  first  instance  would  be  upon  him.  We 
drew  his  attention  to  a  case  reported  in 
Yolume  SJ^  Wetkly  Reporter,  page  42  \  and 


we  particularly  directed  his  attention  to  in 
important  question  in  the  case,  namely,  who 
was  in  possession  at  the  time  of  the  attach- 
ment. The  Judge,  on  remand,  finds  that 
the  plaintiff  refers  to  shushmahee  papers, 
receipts,  and  farkhuttees,  as  the  proofs  on 
which  he  had  to  rely  to  establish  his  right. 
These  proofs,  the  Judge  observes,  have  al- 
ready been  overruled  ;  that  the  shushmahee 
papers  are  not  proof  admissible  in  the  case, 
and  that  the  farkhuttees  and  receipts  du\ 
not  show  for  what  lands  they  were  granted, 
and  therefore  are  of  no  value  in  the  present 
suit  ;  and  further  that  they  have  not  been 
proved  by  oral  evidence. 

In    this   case   the   decree-holder,  as  por- 
chnsAr    of  the   rights    and  interests  of  the 
judgment-debtor,  and  the   plaintiff  who  is  a 
claimant   under    Section    246,  both  claim  a 
euzashta    right    iu    the    lands    in  dispute. 
Both    parties   must   seek    for  proof  of  their 
title   in     the    zemindaree    sheristah.      The 
plaintiff     has    filed     a     copy    of     certain 
shushmahee      papers     which      he    obtained 
from    the  Collectorate.     These   shushmahee 
papers   were    delivered     by     the     putwar- 
ree   of    the   pergunnuh,   and   in    them    the 
plaintiff's   name   appears    as    the    guzashta 
tenant.      These     shushmahee    papers,    tlie 
Judge  observes,   have  been  overruled  ;  bat 
we  cannot  find  any  order  overruling   them, 
and   certainly    the  order  of  remand  does  not 
overrule  these  documents.    The  Judge,  there- 
fore, ought  to    liave   given   the    ptnintifT  an 
opportunity   of    proving   these   shushmahee 
papers,  and  there  is   also   oral   evidence  in 
the   record   and   the   local   enquiry    of   the 
Ameen  and  Moonsiff.     It   may    be    that  io 
this   case   the   plaintiff's   title  is  one  of  oc- 
cupancy   alone   depending    upon    his    long 
possession,  and  therefore  it  was  all  the  more 
important    that  the  Judge  should  have  care- 
fully enquired  into  the    point   to    which   bis 
attention  was  called  in  our  order  of  remand, 
as  to  who  was  in  possession  at   the    time  of 
the  attachment,  namely,    the   plaintiff  or  the 
judgment-debtor.     The  Judge   will    under- 
stand  that  long  possession  when  established 
is  evidence  of  title.     We,  therefore,  remand 
the  case.     The  Judge  will  give   the   plaint- 
tiff  an    opportunity    to   proving  the    shush- 
mahee papers  ;  he  will    take    into    consider- 
ation  the  whole  of  the  evidence  in  the  case, 
decide  who  was  in    possession   at    the   time 
the  attachment  was  made,  and  find  whether 
the  plniittitf  has  proved  possession    for    surh 
a   time   as   would  be   sufl^cient  to  establish 
his  title,  iodependent  of  any  pottfih  Qr  9Uur 
ti(le-de«d. 
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The  28th  February  1871. 

Present : 

The  Hon'ble  J,  P.  Normnn,  Officiating 
ChieJ  Justice,  and  the  Hon'ble  G.  Loch, 
Judge, 

Kesae  profltB— Seolton  If  6  Aet  VZIZ 
of  1899— Costs  of  coUeotion. 

Case  1^0.  305  of  1870. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Jessore,  dated  the  23rd 
Jvne  1870,  reversing  an  order  of  the 
Moonsiff  oj  that  District,  dated  the  9th 
September  1869 

G^roo  Doss 


Roy  (Judgment-debtor) 
pellant, 


Ap. 


versus 


Aouod  Moyee  Debia  and  another  (Decree- 
holders)    Respondents, 

Baboas  Mohendro   Lall    Shome  nud   Hem 
C bunder  Banerjee  for  Appellaut, 

Boboos  Mo  tee  Lall  Mooherjee  and   Bung- 
shee  Dhur  Sein  for  Respondents. 

Where  a  toit  is  decreed  aa  one  for  possession  with 
■wsxic  profits,  the  decree- holder  is  not  barred  from  ask- 
ing the  Conn  under  Section  197,  Civil  Procedure  Code, 
Lu  enqoirc  into  the  amouut  of   mesne  protits  in  execu* 

lo  decrecir;:  mesne  profits  a  Court  has  no  riirht  to  dis- 
allow th«  costs  of  collection  on  the  as^umptiou  that  a 
large  zemindHf  can  collect  rents  without  costs. 

Norman,  C,  J. — It  appeui*^  to  us  that 
thirl  appeal  must  clenrlj  be  dismissed,  except 
a»  to  a  ?eij  small  portion. 

'Hie  first  point  taken  is  that  the  original 
deeree  contains  no  award  of  mesne  profits 
for  the  periotl  of  (he  plain tifTs  dispossession 
prior  to  the  euit.  It  seems  to  us  that  this  is 
a  mistake.  The  decree  is  a  very  short 
0B€  itnd  contains  these  expressions — "  The 
suit  b  for  possession  with  mesne  profits,  " 
tttd  it  sal>8eqaeotly  states  that  *'  the  suit  is 
decreed.  "  that  is  to  sny,  the  suit  for  posses- 
sion and  mesne  profits  is  decreed.  The 
decree  poes  on  to  mnke  an  award  with  re- 
•p«ri  to  the  land  of  which  the  plaintiff  sued 
u>  recoTer  possession.  It  makes  no  provision 
as  to  roesoe  profits,  and  for  a  very  good  rea- 
son, because  it  appears  from  the  judgment 
that  the  amouDt  of  mesne  profits  is  to  be 
ucertalned  in  execution.     We  think,  there- 


fore, that  there  is  no  ground  for  sayinor  tlat 
the  decree  does  not  award  mesue  profits  to 
the  plaintiff'  in  such  a  sense  as  to  enable  him 
to  ask  the  Court,  under  Section  197  of  Act 
VIII  of  1859,  to  enquire  into  the  amount  of 
the  mesne  profits  in  execution  of  the  de- 
cree. 

The  second  objection  is  tliat  the  Judge 
was  wrong  in  not  making  any  allowance  oa 
account  of  collection  charges.  We  think 
that  the  Judge  has  disallowed  the  costs  of 
collection  for  a  very  insufilicient  reason.  He 
assumes — and  we  think  quite  gratuitously— 
that  because  the  defendant  is  a  large  zemin- 
dar, theiefore  he  can  collect .  rents  without 
costs. 

It  appears  to  us,  therefore,  that  the  decree 
of  the  Judge  must  be  modified,  by  deducting 
from  the  amount  of  wasilat  allowed  by  him 
the  collection  charges,  at  the  rate  of  10  per 
cent,  as  allowed  by  the  first  Court, — a  rate 
which  seems  to  us  to  be  reasonable. 

The  plaintiff  presented  a  cross-appeal  on 
the  ground  that  the  Jndge  did  not  allow 
mesne  profits  from  the  date  of  the  suit  to  the 
date  of  delivery  of  possession.  The  answer 
to  the  cross-appeal  is  simply  this,  that  no 
provision  is  made  in  the  dfciee  for  the  pay* 
ment  of  any  mesne  profits  after  the  date  of 
suit  until  the  date  of  delivery  of  possession, 
as  might  have  been  done,  if  the  Court  had 
thought  fit,  under  the  196ih  Section, 

Tlie  result  is  that  the  dicree  of  the  Lower 
Appellate  Court  will  be  varied  to  the  extent 
we  have  mentioned  above,  and  except  as  to 
that  extent  the  appeal  of  the  defendant  and 
the  cross-atipeal  of  the  plaintiff*  will  be  dis- 
missed. Each  party  will  bear  his  own  costs 
in  the  appeal  aud  cross-appeal. 


The  28th  February  1871. 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hou*bie  G.  Loch, 
Judge, 

Bona  fides— Presamption—Sxeontloii. 

Case  No.  307  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Backergunge^ 
dated  the  2\st  May  1870,  affirming  an 
order  of  the  Moonstff  of  Burriaaul,  dated 
the  20th  February  1869. 

Mcer  Lootf  All  and  ethers  (Objectors)  Ap» 
pe  Hants, 

versus 

Aboo  Bibee  (Judgment-debtor)  Respondent' 
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Bahoo  Kashee  Kant   Sein   for  Appellants. 

Baboo  Bama  Chum  Banerjee  for  Respond- 
ent. 

Honesty  and  hand  fidet  mast  be  presumed  in  all  cases 
!n  the  absence  of  evidence  to  the  contrary,  as  well  in  all 
applications  for  execution  as  in  every  other  instance  in 
which  the  conduct  of  a  party  to  a  civli  suit  or  criminal 
prosecution  is  considered  and  has  to  be  dealt  with  by  a 
Court  of  justice.  « 

Norman^  C.  J. — It  is  clear  that  the  judcj- 
ment  of  the  Judge  must  be  reversed  and 
that  process  of  execution  in  this  cose  must 
issue.  The  question  which  has  been  argued 
before  us  is,  whether  the  right  to  issue  exe- 
oution  is  barred  by  the  20th  Section  of  Act 
XIV  of  1859. 

Now  the  facts  appear  to  be  these.  The 
decree  is  a  decree  of  the  late  Sudder  Court, 
dated  Ist  June  1861.  The  first  application 
to  execute  the  decree  was  made  on  the  16th 
May  1864.  and  upon  that  a  notice  under 
Section  216  Act  VIII  of  1859  issued  calling 
on  the  defendant  to  show  cause  why  the  de- 
cree should  not  be  executed  against  him. 
That  notice  is  on  the  record,  and  the  return 
of  the  officer  who  effected  the  service  is  en- 
dorsed on  the  back  of  the  notice.  We  con- 
cur with  the  learned  Judges  who  remanded 
this  case  in  considering  the  return  to  be 
prima  facie  evidence  of  the  truth  of  the 
facts  stated  therein.  It  appears  from  this 
return  that  the  notice  was  taken  by  an  offi- 
cer of  the  Court  to  the  house  of  the  judg- 
ment-debtor, and  as  he  was  not  found  a  copy 
was  stuck  up  upon  the  door  of  his  house. 
No  further  proceedings  appear  to  have  taken 
place  upon  that  application  for  execution. 
From  ilie  date  of  service  of  that  notice 
down  to  the  time  when  the  plaintiff  applied 
for  execution  on  the  16th  July  1868,  there 
in  no  pretence  for  saying  that  steps  had  not 
been  taken  from  time  to  time  to  keep  the  de- 
cree in  force. 

The  Judge,  however,  finds  that  "  the 
"  notice  of  July  1864  wns  clearly  only 
••  colorable."  Bnboo  Bama  Churn  Baner- 
jee, who  appeflt's  to  support  the  Judge's 
finding,  is  not  able  to  point  out  nny  evidence 
ou  winch  that  finding  of  the  Judge  is  bnfied, 
beyond  ihe  mere  fnct  that  the  plaintiff  did 
nc)i  choose  to  proceed  further  with  the  exe- 
cution. We  think  that  when  a  step  towards 
the  execution  of  a  decree  is  taken  in  a  Court 
<»r  justice,  it  must  he  nssnmed  to  hnve  been 
fjiken  honestly  and  bonajide.  Honesty  and 
bona  fidei  must  be  presumed  in  all  cnses, 
in  the  absence  of  any  evidence  to  the  con- 
trary, in  a  ciise  of  application  for  execution. 
09  well  as  in  every  other  instaupe  in  which 


the  conduct  of  a  party  to  a  civil  suit  or 
criminal  prosecution  is  considered  and  has 
to  be  dealt  with  by  a  Court  of  Justice.  It 
seems  to  us  that  the  presumption  which 
would  arise  in  this  is  exactly  the  reverse  of 
any  inference  adverse  to  the  decree-holder. 
The  decree-holder  seeking  to  execute  his  de- 
cree serves  a  notice  under  Section  216  but 
cannot  find  the  judgment-debtor.  Is  he,  ia 
order  to  preserve  his  right  from  being  barred 
by  limitation,  to  bring  in  a  fictitious  list  of 
property  which  probablv  the  judgment- 
debtor  does  not  possess  ;  or  if  he  does  possess, 
the  decree-holder  does  not  know  and  has  do 
means  of  knowing  where  and  how  that  pro- 
perty is  to  be  found  ?  Is  he  to  be  driven  to 
issue  out  process  of  execution  against  the 
person  of  the  judgment-debtor,  the  effect  of 
which  may  probably  be  that  he  will  have  to 
pay  the  daily  expenses  of  the  judgment- 
debtor  whilst  in  the  civil  jail  and  get  no- 
thing whatever  from  him  ?  The  inference 
that  voe  should  draw  from  the  circumstances 
which  appear  in  this  case  is,  that  the  decree- 
holder  felt  that  it  wns  useless  to  take  any 
further  steps  against  the  man  who  Lad  pro- 
bably concealed  himself. 

We  think  there  is  nothing  to  warrant  the 
inference  of  the  Judge  that  the  notice  of 
July  1864  was  "  only  colorable"  and  was 
not  bona  fde.  That  being  so,  the  applica- 
tion for  execution  of  July  1868  is  within 
time  and  the  execution  must  proceed. 

The  respondent  will  pay  the  appellant  his 
costs  in  this  Court  and  in  the  Courts  below. 


The  28th  February  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Section  273  Act  VIZZ  of  1859— StI- 

pendB— AnnuitleB— OiBcharg'e. 

Case  No.  398  of  1870. 

Miscellaneous  Special  Appeal  from  an  order 
passed  by  the  Judge  of  24- PergunnahSf 
dated  (he  22nd  September  1870,  reversing 
an  order  of  the  First  Subordinate  Judge 
of  that  District,  dated  the  16M  September 
1870. 

Nowab  Asudut  Dowla  Reza  Bosseio  Khan 
(Judgment-debtor)  Appellant, 

versus 

Haminsud  Dowla  Abed  Khan  (Decree-hold- 
-  er)  Respondent. 
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Baboos  Ashooiosh  Dhnr  and  Kumolakant 
Sein  for  Appellant. 

Mr.  R,  E.  Twidale  for  Respondent. 

A  jadffment-debtor  refusing  to  place  at  the  dispoiial 
cfthc  Court  whatever  property  he  has  (even  though  it 
kasiipend  or  annuity  rect^ivable  from  the  Government) 
with  A  view  to  provision  being  made  for  the  payment  of 
his  debt,  is  not  entitled  to  ask  for  his  discharge  under 
Section  273,  Code  of  Civil  Procedure. 

Norman,  C.  J, — This  is  a  special  appeal 
from  the  decree  of  the  Judge  of  24-Per- 
gunnaha.  The  facts  appear  to  be  these. 
The  judgment-debtor  is  a  person  enjoying 
what  is  called  a  stipend  or  annuity  of 
rupees  200  a  month  ;  it  does  not  very 
clearly  appear  what  are  the  conditions  under 
which  he  receives  that  stipend.  The  first 
Court  finds  that  the  judgment-debtor  receives 
it  from  Government,  and  the  Judge  assumes 
that  the  creditor  cannot  touch  it.  The  judg- 
ment-debtor  being  arrested  in  execution  of  a 
decree  for  a  sum  of  rupees  1,700,  applied  un- 
der the  provisions  of  Section  273  Act  VIII 
of  1859  for  his  discharge  on  the  ground 
that  he  had  no  present  means  of  paying  the 
debt  either  wholly  or  in  part,  and  that  lie 
was  willing  to  place  whatever  property  he 
possessed  at  the  disposal  of  the  Court. 

The  Judge  of  the  24-Pergunnahs  has  held 
thai  the  inability  of  the  decree-holder  to 
seize  this  stipend,  is  no  reason  why  the  debt- 
or should  take  ad  vantage  of  that  circumstance 
ind  insist  on  retaining  that  stipend  without 
making  any  attempt  to  pay  his  debt.  The 
Judge  has,  therefore,  directed  that  the  debt- 
or should  set  apart  a  fixed  portion  of  his 
stipend  and  authorize  the  decree-holder  to 
draw  that  amount  monthly  ;  and  he  ordered 
th&t  if  the  debtor  would  not  consent  to  this 
arrangement,  the  decree-holder  should  be  at 
liberty  to  have  his  decree  executed  by  im- 
prisonment of  the  debtor. 

We  are  of  opinion  that  the  decision  of  the 
Judge  is  perfectly  correct.  It  is  one  of  the 
conditions  apon  which  the  person  arrested 
under  a  warrant  in  execution  of  a  decree  is 
to  be  entitled  to  his  discharge,  that  he  is  to 
be  willing  to  place  whatever  property  he  pos- 
sesses at  the  disposal  of  the  Court.  If  there- 
fore the  debtor  refused  to  place  this  stipend 
or  annuity  at  the  disposal  of  the  Court  in 
order  that  the  Court  might  make  provision 
for  the  payment  of  the  debt  due  to  the  de- 
cree-holder in  such  a  manner  as  it  might 
seem  just  and  proper  with  reference  to  the 
cireainstances  of  the  case,  the  judgment- 
debtor  was  not  entitled  to  ask  the  Court  for 
his  discharge  under  the  273rd  Section. 


The  result  is  that  in  our  opinion  this  spe- 
cial appeal  must  be  dismissed  with  costs, 
which  we  assess  at  one  gold  mohur. 


The  28th  February  1871. 
Present : 

The  Hon'hle  J.  P.  Norman.  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge, 

Paaper   Bait—Stampa— Claim  of  do- 
vernment— Coats  of  salt. 

Case  No.  438  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Moorshedabad,  dated 
$he  23rd  September  1870. 

Praa  Kristo   Roy   (one   of  the  Judgment- 
debtors)  Appellant, 

versus 

The  Collector  of  Moorshedabad  on  behalf 
of  Government  (Decree-holder)  Respond* 
ent. 


Baboo  Sreenath  Doss  for  Appellant. 


Baboo     Unnoda     Pershad     Banerjee    for 
Respondent. 

Where  Government,  a^r  attach ini?  a  paaper  plaiatilTs 
decree  in  order  to  recover  the  value  of  stamps  under 
Section  309  of  the  Code  of  Civil  Procedure,  consents  to 
the  sale  of  the  decree  in  execution  of  another  decree 
aecainst  the  pauper,  and  obtains  an  order  by  which  it 
securer  the  chance  of  any  surplus  arising  from  such 
sale,  it  cannot  afterwards,  when  the  sale  is  found  to 
yield  no  surplus,  be  heard  to  say  as  against  the  purchaser 
that  the  decree  was  sold  subject  to  its  claim  for  stamps. 

The  amount  of  stamps  in  a  pauper  case  cannot  be 
claimed  as  a  lien  or  charge  upon  the  decree  in  favor  of 
Government,  but  is  recoverable  in  the  same  manner  as 
costs  of  suit ;  Government  being,  as  regards  its  claim 
in  such  a  case,  in  no  higher  position  then  an  ordinary 
judgment-creditor. 

Norman,  C,  J, — One  Unuopoornn  Dossia 
broujjht  a  suit  as  a  pauper,  and  ohtiiined  a 
decree  for  moveable  and  immoveable  pro- 
perty in  suit  No.  11  of  1869.  The  decree 
did  not  give  costs  to  either  party,  but  it 
contained  an  order  that  Government  should 
recover  the  value  of  stamps  under  the  309ih 
Section  of  Act  VIII  of  1859  from  the 
pauper  plaintiff,  Unnopoorna.  The  decree 
was  dated  the  22nd  of  January  1870. 

Gunga  Ram  Paul,  a  creditor  of  Unno- 
poorna,  in   execution   of  a  decree  against 


Digitized  by 


Google 


206 


Civil 


THE  WEEKLY  EEPORTER.  RuUngi.         [ToL   XV^ 


her  attached  the  decree  which  she  had 
obtained  in  suit  No.  11  of  1869.  Subse- 
quently to  the  attachment  of  Gunga  Ham 
Paul,  the  Collector  of  Mooraliedabad  on 
behalf  of  the  Government  obtained  an  at- 
tachment against  Unnopoorna's  decree  for 
aatisfaction  of  the  amount  awarded  to  them 
in  respect  of  stamps.  On  the  24th  of 
June  1870,  a  petition  was  put  in  on  belialf 
of  Government,  alleging  that  Unnopoorna's 
decree  in  suit  No.  11  of  1869  hud  been 
attached  in  execution  of  the  decree  of 
Gunga  Ram  Paul,  praying,  amongst  other 
things,  that  the  sale  might  proceed,  and 
after  payment  of  the  amount  due  under 
Gunga  Ram  Paul's  decree,  the  surplus  pro- 
ceeds arising  from  the  sale  should  be  made 
over  to  Government. 

The  decree  of  Uonopoorna  in  suit  No.  11 
of  1869  was  sold  in  execution  of  Gunga 
Ram  Paul's  decree  on  the  4th  July.  It  did 
not, .  however,  realize  sufficient  to  payoff 
the  amount  due  to  Gunga  Ram  Paul.  On«^ 
Pran  Kiisto  Roy  became  the  purchaser. 
The  Government  subseqtiently  presented  a 
petition  for  tlie  aitncbinent  of  the  decree 
purchased  by  Pran  Kristo  for  satisfaction 
of  the  amount  due  to  th(^m  for  stamps,  con- 
tending that  uotwiihstauding  the  sale,  Pran 
Kristo  Roy,  as  purchaser  of  Unnopoorna's 
decree,  was  liable  for  the  amount  payable 
to  Government  for  stamps. 

The  cnse  came  before  the  Officiating 
Judge  of  Mnorshedubud,  who  ht-ld  that 
Pran  Kristo  Roy,  as  assignee  of  the  decree, 
must  be  held  responsible  for  any  sum  due 
from  the  original  decree-holder,  Unnopoorna, 
to  Government  in  respect  of  stamp-duiy. 

From  that  decision  an  appeal  is  preferred 
to  this  Court. 

Two  objections  are  taken  by  Baboo  Sree- 
nath  Doss. 

The  firFt  is,  that  the  Government  having 
consented  to  the  sale  of  the  decree  under 
the  execution  of  Gunga  Ram  Paul,  and 
having  obtained  an  order  by  whicli  they 
secured  to  themselves  the  chance  of  any 
surplus  arising  from  that  sale,  cannot  be 
heard  to  say  now,  as  against  the  purchaser 
at  that  sale,  that  the  property  sold  was  sub- 
ject to  any  claim  of  Government  under  the 
decree  made  in  lis  favor  for  the  value  of 
stamps. 

We  think  that  this  contention  is  well- 
founded.     Whatever    may    have    been    the 


right  of  Government  to  have  prevented  the 
sale  by  Gunga  Ram  Paul,  or  to  have  insisted 
on  any  supposed  rights  as  incumbrances  on 
the  decree,  by  consenting  to  the  sale  they 
became  in  fact  the  sellers  themselves  to  put 
it  at  the  lowest.  They  permitted,  if  they 
actually  did  not  induce,  the  purchasers  pre- 
sent at  that  sale  to  believe  that  they  were 
to  buy  the  decree  free  from  all  claims  of  the 
Government,  who  were  to  be  satisfied  out  of 
tiie  proceeds.  If  such  a  claim  as  that  now 
made  by  the  Government  should  be  allowed, 
the  greatest  injustice  would  be  done  to  Un- 
nopoorna. If  her  decree,  notwithstanding 
the  consent  of  Government  to  the  sale  and 
tlieir  election  to  take  payment  out  of  the 
proceeds  of  the  sale,  was  still,  notwithstand- 
ing the  sale,  to  be  treated  as  subject  to  a  lien 
for  the  stamp-duty,  the  price  which  would 
be  realized  at  the  sale  would  be  the  value  of 
the  decree  less  the  amount  of  the  incum- 
brance in  favor  of  the  Government  ;  and  yet, 
out  of  the  ))rice,  after  that  value  was  de- 
ducted Government  would  get  paid.  If  the 
contention  of  the  Government  is  welUfound- 
ed,  it  would  prove  that  if  the  decree  had 
realized  a  sum  sufficient  to  pay  oQ  the  claim 
of  Government,  and  if  Government  had  been 
paid  in  full  out  of  the  proceeds,  Unnopoorna 
might  be  mulcted  in  double  the  amount  due 
to  the  Government. 

We  think,  therefore,  it  is  clear  that  the 
Government  is  bound,  as  between  them- 
selves and  other  parties  to  that  sale,  to 
treat  the  sale  as  passing  an  absolute  interest 
in  tlie  decree  fiee  from  any  claim  or  charge 
on  the  part  of  Goveruineut. 

The  next  point  urged  by  Baboo  Sreenath 
Doss  seems  equally  fatal  to  the  right  of  the 
Government.  By  the  309ih  Section,  the 
amount  of  stamps  in  a  pauper  case  is  reco- 
verable by  Government  from  any  person 
ordered  to  pay  the  same  in  the  same  manner 
us  costs  of  suit  are  recoverable.  Now,  costs 
of  suit  are  recovenible  by  attachment  and 
execution.  There  is  noihing  in  the  309tli 
Section  wliich  makes  tlie  claim  for  the 
amount  of  stain j»s  ordered  by  the  decree  lo 
be  paid  to  Government,  a  lien  or  cliarge  in 
fu vor  of  Government  upon  the  decree  for 
the  amount  of  such  stamp. 

The  decree  of  Unno[»oorna  hariuj;  been 
attached  by  Gunga  Ram  Paul  before  any 
steps  were  taken  by  the  Government,  and 
sold  by  the  permission  of  the  Gov»rumeat 
under  that  decree,  we  think  it  quite  pjain 
that  the  purchaser  acquired  a  perfectly  good 
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title  (0  the  decree,  nnd  a  right  to  enforce  it 
in  ADj  ronnner  he  might  think  fit  without  any 
refereoce  to  the  claim  of  Governmeot. 

The  decree  of  the  lower  Court  is  reversed 
wiih  costs  io  both  Courts. 

Loch,  J, — I  concur,  for  it  appears  to  me 
(hat  Goverument  in  this  case  is  in  no  higher 
positioQ  than  an  ordinary  jud<;nient-creditor  ; 
ind  08  the  otlier  creditor  Gunga  Rum  attach- 
ed the  property  of  the  debtor  before  Govern- 
ment, he  was  under  the  law  entitled  to  have 
his  decree  satisfied  in  full  out  of  the  sale 
proceeds  before  any  part  of  them  could  be 
paid  to  the  other  creditor.  It  matters  very 
little  under  such  circumstances  whether 
Government  consented  to  the  sale  by  Gunga 
Ram  of  the  property  of  the  debtor  or  not. 


The  28th  Februnry  1871. 

fh-esent : 

Tbe   HoQ*ble   E.   Jackson   and    Onoocool 
Chander  Mookerjee,  Judges. 


Bzaentioii    prooeedlngre— Section 
Act  XZV  of  1859. 

Case  No.  483  of  1870. 


£0 


Miseelianeous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca,  dated  the  22nd 
September  1870,  affirming  an  order  of 
the  S udder  Moonsiff  of  that  District , 
daiedihe  Uth  July  im, 

Radha  Gobiod  Shaha  (Decree-holder) 
Appellant^ 

versus 

Brojendro    Coomar    Chowdhry  (Judgment- 
debtor)    Respondent, 

Mr,  R,  T.  Allan  and   Baboo  Dwarkanath 
Sein  for  Appellant. 

Baboos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Respondent. 

Where  a  decree-holder  is  referred  to  a  civil  suit  by 
the  Court  to  which  he  apphes  for  execution,  and  be 
aecordiDgljr  carries  on  proceedings  in  order  to  ^et  full 
relief  onrier  his  decree,  such  proceedings  must  be  held 
to  be  in  furtherance  of  execution  And  as  keeping  the 
deflcee  alire. 

Mookerjee^    J, — The    appellant    in    this 
s    the   decree- holder.     He   obtained  a 


decroe  for  possession  oiceitaiu  land  in  Ji^ly 


1863.  Tliia^  decree  was  confirmed  on  appeal 
in  January  1864  and  further  confirmed  on 
special  apoeal  in  November  1864.  The 
decree-holder  applied  for  execution  of  his 
decree  on  the  9th  June  1864,  while  the 
appeal  in  the  High  Court  was  pending. 
The  decree-holder  in  that  application  stated 
that  the  judgment-debtor  had  after  the  pass- 
ing of  the  decree  built  a  pucca-house  on  a 
portion  of  the  disputed  land,  and  he  prayed 
that  possession  be  given  him  by  the  demo* 
lition  of  the  building.  The  Mooosifi  before 
whom  the  execution  proceedings  were  pend- 
ing referred  him  to  a  regular  suit. 

The  decree-holder  went  to  the  Civil  Court, 
praying  that  a  complete  relief  under  his 
decree  might  be  granted  to  him  by  ordering 
the  deinolition  of  the  building  erected  by  the 
judgment-debtor.  This  case  was  pending 
for  some  time  in  the  Zillah  Courts,  but 
ultimately  an  appeal  being  preferred  to  the 
High  Court,  this  Court  held  on  the  11th 
April  1867  that  the  decree-holder  could  have 
obtained  relief  in  the  execution  department, 
and  that  there  was  no  necessity  for  him  to 
institute  a  separate  suit.  The  High  Court 
accordingly  dismissed  that  suit. 

The  decree-holder  then  applied  to  the 
Moonsiff  for  the  execution  of  the  decree  by 
the  removal  of  the  pucca-house.  Both  the 
lower  Courts  have  held  that  the  execution 
is  barred,  refusing  to  take  into  account  the 
proceedings  taken  in  the  regular  suit  as  pro* 
ceedings  to  keep  the  decree  in  force.  The 
Lower  Appellate  Court  says — **  The  only 
**  question  is  whether  the  regular  suit,  which 
**  at  the  instance  of  the  MooDsiff  the  appel- 
*'  lant  instituted,  can  in  any  way  be  made  to 
'*  keep  the  decree  in  force.  Strictly  speaking 
"of course  it  cannot,  but  I  think  also  the 
'*  appellant  can  take  no  benefit  from  his 
'*  regular  suit,  because  it  was  open  to  him  to 
'*  appeal  against  the  Moonsiff 's  order  refer- 
*'  ring  him  to  a  regular  suit.'' 

Although  it  is  correct  to  say  that  the 
decree-holder  could  have  appealed  but  did 
not  appeal,  still  the  proceedings  that  he  haa 
taken  in  the  Civil  Court  to  give  effect  to  his 
decree  are  proceedings  to  keep  the  decree  in 
force.  We  find  that  the  decree-holder  ap- 
plied to  the  Moonsiff  to  give  him  possession 
of  the  land  by  the  removal  of  the  building. 
The  Moonsitf  not  knowing  his  duty  refused 
to  give  him  possession  and  referred  him  to  a 
civil  suit.  The  decree-holder  went  to  t|ie 
Civil  Court,  and  the  only  object  in  going  to 
the  Civil  Court  wa«  to  have  the  completQ 
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benefit  of  the  decree  he  obtaioed  against  the 
defendant.  The  High  Court  thought  that  it 
was  unnecessary  for  him  to  bring  a  separate 
suit.  But  that  does  not  show  that  the  pro- 
ceedings were  not  bon&  fide,  for  there  is 
nothing  to  show  that  he  did  not  take  those 
proceedings  to  keep  the  decree  alive. 

I  would,  therefore,  hold  that  the  proceed- 
ings taken  in  that  suit  were  proceedings 
under  Section  20  Act  XIY  of  1859  to  keep 
the  decree  in  force ;  and  as  this  application  is 
within  three  years  of  the  last  order  passed  in 
those  proceedings,  the  decree  is  not  barred 
by  limitation.  1  would,  therefore,  remand 
the  case  to  the  Court  below  for  adjudication 
on  the  merits  of  the  application.  I  think 
the  decree-holder  should  have  his  costs, 
which  will  be  three  gold  mohurs. 

Jackson^  J.— I  concur.  I  also  think  that 
in  a  case  were  the  decree-holder  was  referred 
to  a  civil  suit  by  the  Court,  and  he  accord- 
injfly  carried  on  proceedings  in  order  to  get 
full  relief  under  his  decree,  such  proceedings 
ought  in  justice  to  be  held  proceedings  in 
furtherance  of  the  execution  of  the  decree. 


The  28tb  February  1871. 

Present  : 

The  Hon'ble  P.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

1   lltes  a4)adloata— Onas  probamdl« 

Case  No.  2182  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chota- 
Nagpore,  dated  the  4th  July  1870,  affirm- 
ing a  decision  of  the  Officiating  Deputy 
Commissioner  of  Manbhoon,  dated  the 
27th  November  1869. 

Bajah  Mokoond   Narain  Deo  (Defendant) 
Appellant, 

versus 

Jonardun  Dey  Burnick  (Plaintiff) 
Bespondent. 

''Baboo  Gopeenath  Mookerjee  for  Appellant. 

Baboo  Tarucknath  Paleet  for  Respondent. 

The  caiue  of  action  between  two  parties  cannot  be  said 
to  be  a  res  adjudicata,  if  the  first  case  was  disposed  of  on 
appeal  on  a  purely  technical  i>oint^  even  though  the 
smt  waa  decided  on  its  meriti  in  the  Court  of  first 
iaitM^ 


In  a  suit  for  possesasion  where  {Aaintiff  claims  node* 
a  pottah,  the  execution  of  which  is  not  d^ed  by  de- 
fendant, whnse  contention  is  that  the  lessor  had  no 
power  to  grant  it,  the  onus  is  on  the  defendant  to  prc^ 
nis  plea. 

Glover,  J. — The  plaintiff  in  this  case 
sues  for  possession  of  a  mouzah  called  Ghac, 
with  mesne  profits  from  the  year  1270  to 
1275  inclusive.  He  claimed  under  a  mokar- 
ruree  pottah  granted  by  the  defendant's 
ancestor.  Rajah  Hurry  Narain  Deo,  oo  the 
25tli  Bysack  1252  to  one  Bisbo  Nath  Singh 
Lnila,  who  transferred  the  holding  to  the 
plaintiff's  elder  brother,  Sheodursan,  in  1253. 
The  plaintiff  alleges  that  he  remained  joiot- 
ly  with  Sheodursun  in  possession  of  these 
lands  till  the  year  1265,  when  the  defendant 
collected  rents  direct  from  the  ryots  and  so 
dispossessed  him. 

It  appears  that  in  1864  the  plaintiff 
brought  a  suit  alleging  ouster  on  the  part 
of  the  defendant  with  reference  to  these 
lands,  and  although  he  got  a  decree  in  the 
first  Court,  his  case  was  dismissed  in  appeal, 
without  going  into  the  merits,  on  thegroood 
that  so  long  as  the  widow  of  his  brother 
Sheodursun  was  alive  he  had  no  right  to 
bring  the  suit.  The  present  suit  was  brought 
on  «he  5th  of  April  1869.  The  defendant 
alleged  that  the  matter  was  res  adjudicata, 
having  already  been  decided  between  tiie 
parties  in  the  suit  of  1864  ;  that  the  plain- 
tiff had  not  been  in  possession  within  12 
years  and  that  limitation  barred  his  suit; 
that  his  raokurruree  title  was  a  fraudulent 
one,  and  even  if  genuine  would  be  invalid 
inasmuch  as  the  grantor  tSereof  had  not  the 
power  to  give  it.  Both  the  lower  Coarta 
have  decided  on  all  points  in  favor  of  the 
plaintiff. 

It  is  contended  in  special  appeal,  first,  that 
this  suit  comes  under  tlie  provisions  of 
Section  2  of  Act  VIII  of  1859,  the  subject- 
matter  being  a  res  adjudicata  which  could 
not  form  the  subject  of  a  second  suit.  This 
objection  appears  to  us  altogether  unten- 
able. 

The  original  suit  brought  by  the  plaintiff 
against  the  defendant,  no  doubt,  was  decided 
on  the  merits  in  the  Court  of  first  instance 
(that  decision  being  in  plaintiff's  favor), 
but  the  Judge,  on  appeal,  disposed  of  the 
case  purely  on  a  technical  point,  so  that  as 
between  the  plaintiff  and  defendant  there  baa 
been  no  cause  of  action  similar  to  thepreacnt 
one  already  heard  and  determined  by  aCout 
of  competent  jurisdiction^ 
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The  second  objection  is  (hat  the  Judiciul 
CommissioQer  has  decided  the  issue  of  limi- 
tation on  DO  evidence  nt  all.  This  objection, 
we  also  think,  is  worthless,  as  the  Judge  has 
foaud  on  the  evidence  that  the  rent  for 
these  disputed  lands  was  paid  to  the  de- 
feudaut'tt  tehseeldtir,  and  that  the  receipts 
were  made  over  to  the  plaintiff,  and  this 
would  be  some  evidence  on  which  the  Jud^e 
could  presume  that  the  plaintiff  had  paid 
these  rents  and  was  in  possession  by  doing 
fto.  It  is  said  that  these  receipts  have  not 
been  attested  ;  but  even  if  it  were  so,  this 
woold  not  affect  the  credibility  of  the  oral 
evidence,  which  was  to  the  effect  that  the 
money  was  collected  from  the  plaintiff  and 
receipts  given  to  him  ;  and  whether  the  re- 
ceipts given  to  him  are  the  receipts  now 
tiled  or  other  receipts  does  not  effect  the 
question  at  issue.  The  question  w:is  whe* 
iber  the  plaintiff  paid  any  rent  and  got  any 
receipts,  and  if  he  did  so  whether  that  was 
evidence  of  possession. 

The  third  and  last  objection  with  refer- 
ence to  the  validity  of  the  pottab  has  been 
fnliy  disposed  of  by  botli  tho  Courts  b-'low. 
The  Judge  has  found  as  a  fact  tliat  the  de- 
fendant does  not  deny  the  execution  of  the 
potuli,  but  that  his  objection  is  that  it  was 
given  by  somebody  who  had  no  power  to 
grant  it.  That  being  so,  the  Judge  was  not 
wrong  in  throwiut;  the  onus  on  the  defend- 
ant to  prove  his  special  p!ea.  He  failed  to 
do  this,  and  the  point  was  therefore  pro- 
perly decided  against  him. 

All  the  grounds  taken  in  special  appeal 
tiierefore  fnil,  an(f  the  special  appeal  is  dis- 
missed with  costs. 


The  Ist  March   1871. 

Present : 

The  Hon'ble  H.  V.  Bnyley  and  Dwarkanatli 
Mitter,  Judges, 

Section  230,  Act  VXXZ  of  Z899— Proce- 
dure. 

Case  No.  407  of  1870. 

Jlisceilnneons  Appeal  from  an  order  passed 
bif  the  Officialinf;  Judicial  Commissioner 
of  Assam,  dated  the  22nd  September 
1870,  reversing  an  order  of  the  Deputy 
Consnsissione.r  of  Kamroop^  dated  the  1  \th 
August  1870. 


Luleet    Naraiu   GosBamee   (Claimant)    Ap' 
pellant, 

versus 

Keshub  Deb  Gossnmee  (Decree-holder)  He- 
spondent. 

Baboo  Luleet  Chunder  Sein   for  Appellant. 
Baboo  Obboy  Churn   Base  for  Respondent. 

Where  a  party  complains  under  Section  250,  Civil 
Procedure  Code,  of  having  been  dispossessed  in  exe- 
cution of  a  decree  to  which  he  was  uoc  a  party,  and 
there  are  reasonable  grounds  for  thinking  that  his 
claim  is  bonAJide^  it  is  the  duty  of  the  Court  to  treit 
the  case  as  aregular  suit  between  theclaimantas  plnintifi 
and  the  decree-holder  and  judgment-debtor  as  defuu- 
dants. 

Mittery  J — The  decree- holder  in  this  case, 
one  Keshub  Chunder  Gossamee,  instituted  ii 
suit  against  Sreepoora  Debia  and  Buddun 
Chunder  Surma  for  possession  of  (certain 
lauds.  The  special  appellant,  Luleet  N.iraiu 
Gossamee,  intervened,  claiming  the  f>roperty 
in  dispute  under  a  will  alle>;;e(i  to  have  been 
executed  in  his  favour  by  the  predecessor  of 
the  decree-holder,  Keshub  Chunder.  The 
Court,  however,  without  making  Luleet 
Narain  a  party  to  the  suit,  and  without  de- 
termining what  his  rights  in  the  disputed  pro- 
yerty  were,  gave  a  decree  in  favor  of  Kishub 
Chunder  as  against  the  defendants  Sreepoora 
and  Buddun  Chunder.  Keshub  Chunder 
has  now  applied  for  execution,  and  thespecinl 
appellant,  Luleet  Naraiu,  appeared  before 
the  Deputy  Commissioner  of  Kimnmp,  evi- 
dently und(^r  the  provisions  of  Sect  ion  230  Act 
VIII  of  1859,  complaining  thut  he  hnd  been 
dispossessed  by  the  decree-holder,  K''8hub 
Chunder,  of  the  lands  in  question  i  i  execuiioa 
of  a  decree  to  which  he  was  not  a  party. 
The  Deputy  Commissioner  instead  of  tryilig 
the  case  in  the  mode  prescribed  hy  the  Sec- 
tion above  referred  to,  viz..  instead  of  ascer- 
taining in  the  first  place  whether  the  claim 
brought  by  Luleet  Narain  was  a  bona  fide 
claim  broui^ht  by  a  person  other  ihHU  the 
defendant  in  the  original  suit,  and  then  try- 
ing the  case  as  a  regular  suit  as  he  ought  to 
have  done,  passed  an  order  to  the  effect  that 
the  order  passed  by  him  on  the  16th  June 
last  **  will  not  disturb  Luleet  Naraiu  if  ha 
is  in  possession.  " 

Against  thi?  order  the  decree-holder,  Ke« 
shnb  Chunder,  appealed  to  the  OlHuiatiag 
Judicial  Commissioner,  and  that  officer  with- 
uuL  going  into  the  merits  of  the  ca^e  as  a 
regular  suit  between  the  partialis,  rcveibed 
ihg  order  of  the  Qeputy   CommUflioner  upou 
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the  ground  ihui  he,  ihe  Deputy  Coiiiiiiissiu2) 
er,  hud  uo  power  to  stay  ilic  execuiiou  oi 
the  decree. 

We  are  of  opinion  llmt  there  has  been  n 
miscuniHge  iu  tlie  investigation  of  this  cnse 
in  hoih  the  lower  Couris.  The  provisions 
of  Section  230  are  clear  and  imperative.  If 
there  nre  reasonable  jrrounds  for  thinking 
ihat  tliM  claim  preferre  I  hy  the  plaintiff  is  a 
bonajide  claim,  prefeire<l  not  on  behalf  of 
the  party  cast  in  the  original  litigation,  it  is 
the  duly  of  ilie  Court  to  treat  the  case  as  a 
regular  suit  between  the  claimant  as  plaint- 
iff and  the  di-cree-holder  and  the  judgment- 
debtor  AS  defendants,  the  application  being 
registered  and  numbered  as  a  regular  suit. 

We,  therefore,  reverse  the  decision  of 
both  the  Courts  below,  and  remand  tlie 
npfilication  of  Luleet  Narain  to  the  Court 
of  first  instance  to  be  deaU  with  under  the 
provisions  above  referred  to. 

The  ccsts  of  ibis  Court  aud  of  the  lower 
Courts  will  abide  the  ultimate  result. 


The  Ist  March  1871. 

Present: 

The  Hou'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Beotlon  119|  Code  of  Civil  Procedure — 
Re-tieariiig'. 

Case  No.  460  of  1870. 

3Ji5cellftn€0U8  Appeal  /torn  an  order  pass^ 
ed  bf/  the  Suhardiuatfi  Judge  of  East 
Burdwauy  dated  the  12 1 A  September  1«70. 

Sookh  Moyee  Dossee,  Appellant^ 

versus 

Nurmooda  D.»8see,  Respondent, 

£  ibflo   Bhyrub  Chunler    Bunerjee  fur  Ap- 
pellant. 

Baboo  Nil  Madhub  Sein  for  Respondenf. 

In  an  a  plioAtion  for  are-hearint;  under  St-ction  119 
Act  VI II  of  l»5y  made  after  the  time  allowed  by 
th  It  Stction,  whoie  applicant  alleged  ih/it  the  prtiperty 
•^hich  had  been  attached  in  execution  >v«8  not  her 
property  and  that  Hhe  had  tiad  no  notice  of  either  suit 
or  decree  : 

IIuLn  that  she  was  eatitlel  t^^  an  enquiry  into  the 
truth  of  the  aUe^ati«'n  as  to  attachment,  and  that  if  her 
iNh"le  nieii  were  made  out  she  wpuld  be  entitled  to  a 
.si^bewiog  of  th«  CM«| 


Glover^  J, — TliK  appellant  in  ihis  case 
was  one  of  a  u umber  of  co-defeudaols, 
against  whom  a  suit  had  been  brought  on  a 
bond  which  hypothecated  cerlain  landed 
property  as  security  for  the  debt.  Several 
of  the  defendants  made  their  appearance  and 
defended  the  suit,  but  the  present  petitioner 
was  not  present  at  the  time  the  suit  was  deci- 
ded, aud  she  now  comes  in  under  Section 
119  forty-five  days  after  (as  the  Subordinate 
Judge  says)  the  attachment  of  her  property 
in  the  mofuasil,  to  pray  for  a  re-hearing  on 
the  ground  that  she  had  no  notice  of  the  suit. 
The  Subordinate  Judge  refused  her  appli- 
cation on  the  ground  that  she  was  out  of 
time,  more  thau  \o  days  over  the  time  al- 
lowed by  Section  1 19  having  elapsed  since 
the  process  for  enfoicing  the  judgment  (ia 
this  case,  the  attachment  of  her  property) 
had  been  executed  in  the  raofussil. 

The  appeal  is  made  on  the  ground  that 
no  process  for  enforcing  the  judgment  had 
ever  been  taken  against  the  property  of  the 
petitioner  and  that  she  hud  no  intimation  of  a 
suit  having  been  brought  against  lier.  U 
appears  from  the  record  that  this  petitioner, 
Mussnmut  Sookh  Moyee,  did,  when  she 
came  before  the  Subordinate  Judge,  offer  to 
give  evidence  in  8Uf>port  of  her  allegation, 
that  the  property  which  had  been  attached 
was  not  her  property,  and  that  therefore  uo 
process  for  enforcement  of  judgmcui  had 
been  executed  against  her. 

It  is  contended  by  the  pleader  on  the 
other  side,  thtit  the  petitioner  lias  no  right  to 
the  privileges  given  by  Section  119;  thut 
she  was  one  of  a  number  of  co-defeudants 
against  several  of  whom  judgment  was  passj 
ed,  aud  if  she  did  not  chose  to  make  her  ap« 
pearauce  at  the  time  the  case  was  disposed 
of,  the  Court  had  the  power  to  pass  such 
orders  with  regard  to  her  as  appealed  just 
and  proper  under  the  circumstances  of  the 
case  (S-iction  116).  We  do  not  understand 
why  a  party,  against  whom  such  an  order 
may  have  been  pass  d  under  Section  116, 
cannot  afterwards  come  up  and  apply  for  a 
re-hearing  under  Section  119.  That  Sec- 
tion applies  without  any  •distinction  to  all 
parties  against  whom  a  judgment  ex-parte 
lias  been  pronounced,  on  the  ground  of  ilieir 
not  putting  iu  appearance  when  the  case 
was  first  heard.  Further,  it  does  not  ap- 
pear that  any  order  was  passed  uuder  the 
provisions  of  Section  116. 

Then    with   regard    to  the  objection  ifint 

lliQ  property  which  >r(i9  uiuched  iu  the  m^ 

f    ■    ^     ^  -—  -.. .        --^-,^», 
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fussil,  aiul  tlie  ntnicliment  of  which  is  said 
lohave  heen  the  first  notice  which  the  peti- 
tinner  had  of  the  judgment  passed  against 
her it  is  contended  that  she  mtist  neces- 
sarily huve  known  of  the  jud«rmeut^,  and  that 
the  attachment  was  made  against  her  pro- 
periy  from  the  fact  that  this  property  hud 
heen  mortgaged  under  a  bond  by  herself  as 
the  guardian  of  her  minor  son.  No  doubt, 
if  tlieie  was  any  evidence  on  the  record 
to  ihow  that  Sookh  Moyee  admitted  tliat 
tlie  property  attnclied  was  that  very  property 
whicli  she  had  mortjjajied,  there  would  be 
Rn  end  of  the  question  ;  i)ut  in  lier  applica- 
tion she  distinctly  says  that  the  property 
which  had  been  attached  in  execution  of  the 
decree  was  not  lier  property  but  the  proper- 
ty of  some  oih«  r  person,  and  offered  to  give 
evidence   in   support  of  that  plea. 

In  the  case  of  Shib    Chunder   Bhadooree 
versus  Luckhee  Debia  Chowdhrain,  reported 
in  the  6th    Volume,    Weekly  Reporter,  page 
51,  which    is   a  ca^^e  very  similar  io\  this,  the 
learned    Judges    remanded    the    suit   to    the 
lower    Court    to  take  evidence  on  an  allega- 
tion  made   under    circumstances    similar    to 
ilipse.     In    that  case  the  party  who  was  ap- 
plying   for    are-hearing    under   Section  119 
chjeered    that    the   property  which  had  been 
attached   in  execution    was   not  his  ;  that  it 
mi«ht  have  been  attached  as  his  but  that  in 
reaTify  he  had  no  interest  in  it;  and  therefoie 
Dial  ihe   attachment  gave  him  no  intimation 
that  iliere  had  been  an  ex-parte  decree  passed 
BL'ninst  him,  and  the  learned  Judges  remand- 
ed   the    case    to  have    an    enquiry    made  on 
tliesf*    points  and  to  have  it  decided  whether 
or  not    the  applicant  had,  by    reason   of  the 
property    attached    being    the    property     of 
another    person,    not  received   intimation  by 
ihe  process  of  attachment  of  the  decree  pass- 
ed   atjainst    him.     Tins   case  appears  to  be 
very  similar. 

That  the  property  which  the  decree- 
holder  has  attached  is  the  property  mort- 
j?a^ed  by  this  petitioner  is  denied  by  her  ; 
and  if  thia  denial  can  be  made  out,  and  if  it 
can  further  be  made  out  that  she  had  no 
notice  either  of  the  institution  of  the  suit 
or  of  the  ex-parte  decree  passed  against  her, 
she  would  be  clearly  entitled  under  the  pro- 
Tisioos  of  Section  119  to  a  re-hearing  of  the 
case. 

We  remand  this  case  to  the  lower  Court 
for  •  fresh  trial  with  reference  to  the  above 
remarks. 


The  1st  March  1871. 

Present  : 

The  Hon'ble  II.  V.  Hnyley  and  Dwarkanath 
Mitter,  Judges, 

Cause  of  acMon—Pleadlngrs— aeg-ls- 
tered  tenants— Section  27  Act  X  of 
1859. 

Case  No.  1928  of  1870. 

Special  Appeal  from  n  decision  passed  hy 
ihe  Subordinate  Judge  of  Purneah,  da* 
led  the  2nd  July  1870.  affirming  a  deci' 
sion  of  the  Moonsiff  of  Kishmgunge^ 
dated  the  Zrd  February  1870. 

Dhuuput  Singh  Roy   Baliadoor  (one    of  the 
Defriidnnls)  Appellant, 

versus 

Vellayet  Ali  and  others  (Plaintiffs)  He- 
spondents, 

Mr,    R.     T,    Allan    and    Dabnos    Sreenath 
Doss  and  Kishen  Dyal  Roy  for  Appellant. 

Baboo  Grish  Chunder  Gliose  for  Re- 
spondents. 

A  plaintiff  his  no  right  to  change  the  character  of  hia 
pleadincr,  and  to  oh  rain  a  decree  on  a  cause  of  action  not 
originally  conteniphited. 

A  zemindar  is  bound  to  look  oily  to  his  registered 
tenant ;  tho  equivalent  of  rc^'isf  rat  ion  beinir  presumed 
where  he  receives  rents  from  Iiis  tenant  in  recognition  of 
his  tenancy. 

Baglet/y  J. — In  this  case  the  plaintiff  sues 
to  reverse  the  sule  of  a  madnd  mnish  pniki 
JMgeer,  held  tiuder  Regulation  VIII  of  1819, 
ou°  the  ground  of  no  notice  having  been 
served  upon  him.  I  may  add  that  we  have 
carefully  consi<iered  the  whole  terms  of  the 
plaint,  and  we  find  there  is  nothinji  whatever 
in  it  that  the  tenure  was  not  of  the  claPS 
contemplated  by  Uejznlation  VIII  of  1819, 
or  that,  the  sale  wtis  improperly  \u  Id  under 
that  Regulation,  except  the  hare  mention 
that  the  plaintiff  did  not  receive  due  no- 
tice. 

The  first  Court  gave  the  plaintiff  a  decree, 
which  the  Lower  Appellate  Court  has  uflirin- 
ed  on  appeal. 

In  special  appeal  the  contention  by  the 
pleader  for  the  special  appellant  is,  that  the 
Lower  Appellate  Court  has  erred  in  law  in 
holding  that  the  sale  made  in  this  case  und^f 
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Kegulntion  VIII  of  1819  is  illegnl.  It  is 
ndmitted,  or  rather  it  Ims  been  found  as  a 
fncr,  that  some  of  the  phiintiffs  are  pur- 
cliasers  of  a  portion  of  the  lands,  and  others 
claimants  as  co-parceners  hy  inheritance. 
It  is  admitted,  however,  tiiat  all  the  cases 
will  he  ffoverned  by  one  decision  in  special 
appeal.  The  whole  question  is  as  to  the 
correctness  of  the  decision  of  the  Lower 
Appellate  Court  in  holding  that  the  sal**  in 
this  ciipe  was  illegal  under  Regulation  VIII 
of  1819.  Act  X  of  18o9,  Sf>ction  27,  clearly 
Inys  down  that  a  zemindar  is  bound  to 
look  only  fo  his  reoristered  tenant,  and  the 
equivalent  of  that  registration  may  be,  ac- 
cording to  the  rulings  of  our  Courts,  pre- 
sumed in  case  the  zemindar  receives  rents 
from  his  tenant  in  recognition  of  his  te- 
nancy, But  the  tenure  itself  in  the  case 
now  before  us,  is  one  of  the  class  contem- 
plated by  Section  8,  Regulation  VIII  of  18 1 9; 
and  on  the  pleadings  the  plaintiff,  whose  only 
case  really  was  that  tlie  sale  under  that 
Regulation  in  this  case  wns  wrong  and  ille- 
gal, rested  on  the  allegation  of  no  notice  hav- 
ing been  served  upon  him.  Now,  the  plaint- 
iff had  ample  opportunity  of  requesting  to 
have  an  issue  fixed  and  determined  upon  that 
point,  but  from  the  first  to  the  Inst  he  has 
not  done  or  attempted  to  do  anything  of  the 
kind,  though  the  plaint  itself  indicated  this 
as  the  basis  of  the  illegality  of  tlie  sale. 
It  is  extremely  difScult  to  find  out  from  the 
judgment  of  the  Lower  Ai>pellate  Court 
what  its  view  on  the  merits  ctf  the  cnse  is  ; 
but  this  fact  is  clear  that  the  Lower  Appel- 
late Court  has  erred  in  law  in  holdin<r  that 
the  pro|»erty  was  not  liable  to  sale*  under  the 
provisions  of  Regulation  VIII  of  1819. 
PlainiifTd  case  was  that  the  sale  was  illegal 
in  consequence  of  no  notice  having  been 
issued  on  him.  Nevertheless,  he  took  no 
means  to  have  that  point  raised  in  issue 
and  decided.  He  raised  no  other  point,  and 
has  no  right  to  change  the  chnracter  of  his 
pleading  now.  I.  for  myself,  am  always 
averse  to  see  a  plaintiff  who  comes  to  Court 
on  one  cause  of  action  resiling  from  that 
point  and  getting  a  di»cree  on  a  cause  of 
action  which  he  never  thought  of. 

In  this  view  I  would  reverse  the  decision 
of  the  lower  Courts,  and  dismiss  the  plaint- 
ifTs  suit  with  all  costs. 

Miller^  ,7. — I    am    of    the   same    ojiinion. 
I  think  the  Lower  Appellate  Court  is  wrong 
in    holding    that  the    tenure  in  question  was  | 
not  liable    to  be  «old  under  the  provisions  of  ' 
Ile«;ulation    V|II   of  1819.     The  ohj^ctiou  ' 


was  never  raised  either  in  the  plaint  or  ia 
any  other  proceeding  in  the  Court  of  first 
instance  ;  and  if  it  were  raised  there,  the  de- 
fendant zemindar  might  have  conclusively 
proved  that  the  tenure  fell  within  the  pro- 
visions of  Section  8  of  that  Regulation. 

On  the  other  point  raised  in  the  case,  it 
is  sufficient  for  me  to  say  that  the  Lower 
Appellnte  Court  having  distinctly  found  that 
the  plainiifTs  name  was  never  registered  in 
the  zemindar's  books,  and  that  the  plaintiff 
was  never  recognized  as  a  tenant  in  any 
shape  whatever,  the  defendant  zemindar  was 
not  bound  to  give  any  notice  to  the  plaintiff 
when  he  instituted  proceedings  against  the 
registered  tenant  for  arrears  of  rent  admit- 
tedly due  to  him.  That  being  so,  the  plaint- 
iflTs  suit  for  reversal  of  the  sale  must  neces- 
sarily fall  to  the  ground. 


The  Ist  March  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

TLi^lktB  of  flahlnfiT  (pnbllo  and  private) 
— FreBcrlptlon— ITaer. 

Case  No.  2020  of  1870. 

Special  Appeal  from  a  decision  passed  bg 

the  Subordinate  Judge  of  East  Burdwan, 

'  dated  the    ISth   July    1870,    affirming  a 

decision  of  the  Moonsiff  of  Culna,   dated 

the  lOM  January  1870. 

Chunder  Jaleah  and  others  (Plaintiffs) 
Appellants^ 

versus 

Ram  Churn  Mookerjee  and  others  fDefen- 
dants)  Respondents, 

Bahoos  Chunder  Madhuh    Ghose  and  Sret' 
nath  Banerjee  for  Appellants. 

Bahoos  Kalee   Mohun    Doss    and    Khettur 
Mohun  Mookerjee  for  Respondents. 

The  ripht  of  fwhinq  in  a  navigable  river  does  not  be- 
long to  the  public,  nor  is  the  Grovernment  prohibited  hy 
any  law  from  ffrantinir  to  individaals  the  exclusive  right 
of  fishinff  in  sach  a  rirer. 

Prescriptive  rij^hte  are  founded  on  the  prpsamption  of 
a  ^ant  from  Ions:  continued  aninterrupted  user  and 
enjoyment  as  of  right. 

Glover^  J, — This  wns  a  suit  for  n  declara- 
tion of  the  plaintiffs'    right   lo  fisli  iu    the 
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TiFer  Ganges  between  two  given  points,  viz., 
tbe  honse  of  Gopee  Boishtuh  nod  the  Satga« 
chen  Ferry,  without  payment  of  rent,  nnd  to 
recover  damases  for  Iobs  of  fish  occ«i8ione<l 
by  tbe  defendant's  action  in  obstructing  tbe 
river  with  stakes  netB,  and  other  appliances, 
whereby  the  plaintiffs  were  itrevented  from 
catching  that  quantity  of  fish  which  they 
otherwise  would  have  caught  bad  there  beeo 
DO  such  obstructions. 

Tbe  defendants  Ram  Chunder  and  Sham 
Cbunder  Mookerjee  after  denying  that  they 
bad  raised  any  bund  or  in  any  way  ob- 
Mructed  the  river  to  the  loss  of  the  plain- 
tiffs, alleged  that  the  plaintiffs  had  no  right 
of  fishing  within  tbe  limits  specified  by 
them  without  payment  of  rent ;  that  the 
jiilkur  Bhandoduho  was  included  in  tbe 
Government  estate  No.  2375  on  the  Col- 
lector's towjee,  which  was  sold  by  Govern- 
ment  and  purchased  by  the  defendauts  who 
let  the  right  of  fishing  to  tenants.  They 
added  that  no  injury  had  been  doAe  to  the 
plaintifis  or  to  the  public. 

Tbe  other  defendants,  Otul  Beharee  Mim- 
dal  and  Nil  Kant  Roy,  the  owners  of 
another  portion  of  the  jnlknr  called  Nubo- 
gange,  stated  that  this  julknr  was  part  of 
the  estate  Kaleepore,  which  was  sold  for 
arrears  of  rent  due  by  the  dnrputneedar 
and  WAS  bought  by  them  (defendants),  since 
which  time  they  have  been  in  possession. 

With  regard  to  the  julkor  Bhandodnbo, 
which  formed  part  of  tbe  river  in  which 
the  plaintiffs  sued  to  have  their  ri^ht  to 
fish  declared,  tbe  Moonsiff  found  that  it 
had  been  a  khas  mehal  of  Government, 
and  had  been  sold  to  the  defendants  Ram 
Chunder  and  Sham  Chunder  by  Govern- 
ment, and  that  these  defendants  had  there- 
fore the  right  to  fish  the  watv  in  any  way 
that  seemed  best  to  them. 

As  to  the  other  julknr  Nubogonge,  the 
Moonsiff  considered  that  the  defendants  Otul 
Beharee  and  Neel  Kant  had  not  been  able 
to  prove  that  tbe  flowing  stream  of  the 
Giinges  in  which  the  plaintiffs  claimed  the 
rijrht  of  fishing  was  identical  with  tbe 
jolkiir  Nubogunge,  purchased  by  them  at  the 
ioction  sale  for  arrears  of  rent. 

And  with  regard  to  tbe  plaintiff's  title,  he 
held  that  altbousrh  they  had  in  common  with 
the  public  generally  the  right  of  fishing 
without  payment  in  the  navigable  stream 
of  the  Gausses,  which  was  the  khas  property 
of  Government,  tliey  had  no  title  to  do  so  on 


the  gronnd  that  they  had  exercised  the  right 
for  more  than  12  years  without  payment  of 
rent.  The  claim  for  damages  was  dismissed. 
The  Subordinate  Judj;e  on  the  appeal  of 
both  plaintiffs  and  def^'ndants  modified  tlia 
Moonsiff's  decision,  and  passed  an  order  dis- 
missing the  plaintiffs*  claim  altogether. 

They  now  appeal  specially  to  this  Courts 
and  urge — 

(1). — That  the  Subordinate  Judge  has  mis- 
conceived the  nature  of  the  suit,  which  was 
not  to  prove  a  rent-free  title  to  tlie  river, 
but  to  establish  a  right  to  fish  therein  based 
on  an  uninterrupted  enjoyment  for  more  than 
12  years. 

(2). — That  the  Subordinate  Judge  was, 
therefore,  wrong  in  dismissing  the  suit, 
hecnuse  plaintiffs  were  unable  to  file  dooo* 
ments  of  title. 

(3).— That  he  was  also  wrong  in  supposing 
that  no  private  ri^ihts  of  fishing  can  exist  in 
a  navigable  stream. 

(4). — That  12  years  uninterrupted  enjoy- 
ment of  the  right  of  fishing  would  give  the 
plaintiffs  a  title  to  have  their  right  declared, 
and  to  have  the  o*>strnct ions  in  the  way  of 
their  exercising  that  right  in  its  entirety, 
removed. 

The  first  {)bjpction  appears  to  me  well- 
founded.  The  Subordinate  Judge  treated 
the  suit  as  one  of  alleged  rent-free  tenure. 
The  two  first  issues  fixed  by  him  at  the 
hearing  of  the  appeal  show  this.  They 
were  (1)  whether  the  julkur  is  the  ra/tcf 
rent-free  holding  of  the  plaintiffs,  or  does 
the  said  property  form  part  of  the  zemin- 
daree  as  well  as  of  the  Government  khas 
mehal  ?  and  (2)  whether  the  plaintiffs  had 
held  under  a  rent-free  title  possession  of  the 
property  in  question  before  the  alleged  dis- 
pos.session  mentioned  in  the  plaint?  nnd  on 
these  issues  the  Subordinate  Judge  decided 
that  as  the  *' plaintiffs  had  not  been  able  to 
*'  prove  their  allegation  by  any  documentary 
"  evidence,'*  and  as  **  they  could  not  show 
<'  that  they  received  from  the  actual  owner 
"  of  tbe  said  river  any  document  of  rent- 
"  free  title,  or  any  old  char  with  regard  to. 
**  their  holding  any  rent-free  title  to  catch 
''  fish  in  an  unfordable  stream,**  therefore^ 
their  claim  is  not  proved  and  their  suit  is 
dismissed,  the  mere  fifct  of  tlieir  having 
firihed  **  without  any  right  in  the  julkur"  not. 
being  sufiicieut  to  give  them  a  reut^frea 
title. 
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Now,  it  is  clear  from  the  words  of  the 
plftint  which  \\i\ve  been  rend  to  us,  thnt  tlie 
pini II tiffs  did  not  nttempt  to  gpt  up  any  rent- 
free  title.  Wiiat  thej  said  was  that  they 
had  for  very  many  years  been  in  the  habii;  of 
fishing  in  the  julkurs  in  question,  which  were 
the  navigable  stream  of  the  Gan<;es,  and  that 
the  defendants  had  no  ri^i^ht  to  obstruct  the 
free  exercise  of  their  privilejre  by  erectinjy 
bunds  or  putting  up  stakes  and  nets.  Tliey 
did  not,  as  the  pleader  for  the  special  respon- 
dents contends,  cluira  an  exclusive  riuht  in 
tliemselves,  but  sued  on  general  grounds  as 
forming  part  of  tlie  general  pul>lic.  No  doubt, 
tlie  wording  of  the  plaint  is  in  one  place 
somewhat  dubions  ;  but  taking  the  whole 
together  and  looking  to  the  way  in  which 
the  case  was  conducted  in  the  first  Court, 
th<M*e  can,  I  think,  be  no  doubt  that  the  plain- 
tiffs claimed  the  right  of  uninterrupted  fish- 
ery on  the  ground  that  the  public  were 
emit  led  to  fish  in  the  river  and  had  so  fished 
from  time  immemorial.  And  if  this  view  be 
correct,  of  course  the  Subordinate  Judj^e 
was  wrong  in  insisting  on  documentary  evi- 
dence of  an  exclusive  rent-free  title,  and  in 
dismissing  the  plaintiffs'  case  for  want  of 
such  evidence. 

I  do  not,  however,  think  it  necessary  to 
remand  the  case  for  further  trial. 

It  has  been  strongly  contended  tliot  the 
right  of  fishing  in  a  navigable  river  belongs 
to  the  public,  and  that  no  grant  of  such 
right  can  be  made  to  any  private  individual, 
and  that  on  this  account  if  on  no  other  the 
plaintiffs  are  en  titled  to  succeed.  I  am  not 
aware  of  any  law  in  force  in  this  couniry 
which  restricts  the  power  of  the  State  in  this 
way.  No  doubt  tliere  is  a  decision  of  the 
late  Sudder  Court  (S.  D.  A.  Reports,  1859, 
page  1357)  Gureeb  Hossein  Chowdhry  and 
others  versus  G-  Lnml*,  which  has  been  much 
relied  on  by  the  special  appellant,  in  which 
there  is  the  followinji  remark  : — that  *'  by  the 
**  Regulation  Law,  Regulation  XI  of  1825. 
**  which  is  declaratory  of  the  Common  Law 
"  of  this  country,  as  well  as  by  the  C»)mmon 
**  Law  of  England,  the  bed  of  a  navigable 
**  river  is  not  the  property  of  any  individual, 
**  and  consequently  the  right  of  fishery  in 
**  such  rivers  is  not  private  property,  but 
•*  that  right  is  a  right  common  to  every  per- 
*'  son.  And  if  any  individual  claims  an 
**  exclusive  right  in  navigable  waters, 
"  he  must  show  that  it  has  been  acq«iired 
**  either  by  grant  or  by  prescription,  and  that 
<*  until  that  be  shown  the  presumption  is 
**  strong  against  him," 


But  in  the  first  place,  tliis  case  is  not  on 
all  fours  with  the  present.  It  had  reference 
to  the  Mngna,  a  lartje  river  in  which  the  tide 
ebbs  and  fiows  regularly,  and  which  fact  had 
every  thing  to  do  wiili  the  decision  arrived 
at;  for  the  learned  Judges  say  in  the  conclud- 
ing part  of  the  decision — "  Altogether  we  are 
**  of  opinion  that  neither  of  the  parties  before 
"  us  has  to  any  extent  proved  the  special 
*'  titles  set  up  by  them.  Had  the  present 
**  claims  advanced  on  either  side  been  for  the 
**  exclu.-^ive  right  of  fishing  in  a  river  alone 
**  the  ebl)ing  and  fl  •wiuir  of  the  tidt*.  in  that 
"  casf^  the  claims  of  the  pnriies  would  have 
*'  been  limite<l  to  the  extent  of  their  riparian 
"  ownership." 

The  julkur  now  in  dispute  is  in  a  navi- 
gable river  certainly,  for  boats  can  and  do 
pass  at  all  seasons  of  the  year,  althoui;li  in 
the  hot  and  cold  seasons  the  water  is  not 
very  deep,  but  the  river  has  no  tide  at  the 
place  where  the  julkurs  are  situated,  only  a 
dormant  stream  like  most  other  inland  rivers. 

In  the  next  place,  I  do  not  understand  that 
Regnlation  XI  of  1825  enact»*d  that  "  the 
**  l>ed  of  a  navigable  river  couM  not  be  the 
*'  property  of  any  individual."  Ou  the 
contrary,  that  Regulation  appears  to  me 
dijtincily  to  recognize  the  fact  that  the 
bed  of  snch  river  might  become  the  property 
of  an  individual  proprietor,  as  in  the  ca«e  of 
an  island  between  which  and  a  riparian  pro- 
prietor the  water  might  be  fordable.  lu 
this  case,  the  nearest  riparian  proprietor 
could,  if  the  channel  between  his  estate  and 
the  newly  formed  island  were  fordable,  step 
in  and  secure  it  for  himself.  .The  Regula- 
tion did  not  therefore,  as  it  seems  to  me, 
declare  that  the  beds  of  all  navigable  rivers 
were  the  property  of  the  State;  but  if  it  had 
done  so,  it  would  have  followed,  I  suppose,  that 
I  he  right  of  fishery  in  the  waters  over  that 
bed  would  be  the  property  of  Government 
also.  Anyhow  I  fail  to  see  the  inference 
which  has  been  much  pressed  upon  us,  (hat 
because  the  bed  of  a  navigable  river  does 
not  belong  to  any  individual,  but  does,  except 
under  particular  circumstances,  belong  to  the 
State,  the  right  of  fishery  in  such  a  river  can- 
not become  private  property.  I  should  ra- 
ther have  inferred  that,  if  tiie  State  hod  rights 
under  ordinary  circumstances  over  the  river's 
bed,  they  had  also  over  the  fisheries  and 
could  <!rant  the  latter  to  individuals  as  well 
as  the  former. 

I  do  not  indeed  consider  that  the  decision 
above  (quoted  Uid  down  any    suc^   general 
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proposition,  nud  it  is  certain  that  the  point 
decided  had  no  connection  with  it.  J  have 
nho  consulted  Mr.  Justice  Bay  ley,  one  of  the 
Judges  wlio  took  part  in  that  decision,  nnd 
lie  has  no  doubt  that  tiie  only  point  decided 
wns  the  right  to  a  fishery  in  what  was  almost, 
if  not  quite,  an  arm  of  the  sea.  In  short,  ihe 
Tfhole  •risi  of  th«  judgment  is  opposed  to  the 
meaning  which  the  special  appellant's  pleader 
wishes  to  put  upon  it,  although  there  are  de- 
tached passages  which  may  support  his  con- 
teution. 

It  must  not  lie  fororotten,  moreover,  that 
although  the  Common  Lhw  of  fiogland  now 
forbids  the  grant  of  rights  of  fishing  by  the 
Crown  in  a  public  river,  meaning  by  that  a 
navigable  river  where  the  tide  ebbs  and  flows, 
it  was  not  so  always;  but  before  the  Great 
Charter  the  Crown  had  the  power  to  grant  to 
iudividuals  exclusive  rights  of  fishing  therein 
(vide  I  Stephen's  Commentaries,  680),  and  I  do 
not  see  tliat  the  governing  power  in  this 
country  is  prohibited  by  any  law  from  doing 
the  same  thing.  As  a  matter  of  fact  it  has 
done  so  in  very  many  instances,  nnd  very 
many  julkurs  composed  of  portions  of  large 
navigable  rivers  (meaning  by  navigable, 
rivers  which  allow  of  the  passage  of  boats 
at  all  seasons  although  they  are  not  tidal) 
Lave  been  leased  out  by  Government  either 
separately  or  as  adjuncts  to  estates.  To  my 
certain  knowledge,  julkurs  in  the  large 
rivers  Soane  and  Gunduk  have  been  nnd 
are  leased  out  to  individuals  by  the  Govern- 
ment, and  the  practice  has  goue  on  for  the 
last  hundred  years. 

I  do  not,  therefore,  think  that  it  can  be 
laid  that  the  public  have  the  right  which 
the  special  appellant's  pbender  claims  for 
them,  or  that  the  plaintiffs  as  representing 
the  public  could  remove  the  obstruction 
placed  in  the  way  of  their  more  profitable 
fS^hing  by  the  pr«)prietots  of  the  julkurs  in 
question.  And  it  has  b<;en  found  as  a  fact 
by  the  Subordiiiaie  Judge  that  the  defen- 
dants are  proprietors  holding  their  rights 
from  the  Government. 

There  remains  the  qiiestit)n  whether  J 2 
years'  enjoyment  of  an  unrestricted  right  of 
lishing,  is  sufHcit-nt  to  create  in  the  plainiifib 
the  right  to  have  the  defendant's  appliances 
for  fishing  removed. 

I  think  not.  The  plaintiffs  cannot  at  any 
rate  claim  a  tiile  by  prescripiion,  for 
J>re8€riptive  rights  are  founded  ou  the  pre* 
A^mptio^  gf  »  B^<^^^  ^^^^  i^i*8  couiiuu^d 


uniiiterrufHed  user  and  enjoyment  as  of  right. 
Now,  as  the  plaintiffs'  case  is  that  Govern- 
ment had  no  power  to  interfere  with  the 
rights  of  the  public  to  fish  in  any  navigable 
river,  it  could  not  have  conferred  a  grant  of 
such  privileges  to  any  one.  The  enjoyment 
claimed  cannot,  therefore,  be  accounted  for, 
and  is  inconsistent  with  there  having  even 
been  a  grant  or  conveyance. 

And  as  for  uninterrupted  enjoyment  for 
12  years,  that  cannot,  it  seems  to  ine,  give 
the  plaintiffs  any  claim  under  the  Statute  of 
Limitations  ;  for  they  do  not  allege  that 
they  have  held  their  rights  adversely  to  the 
defendants,  but  adtnit  that  the  defendants 
have  themselves  the  right  to  fish  even  as 
they  the  plain  tiffs. 

jSo  one  has  prevented  ihe  plaintiffs  from 
fishing,  and  no  one  has,  so  far  as  this  record 
shows,  demanded  rent  from  them.  They 
ask  to  have  the  defendants  restrained  from 
exercising  what  appear  to  me  legitimate — 
rights  of  ownership  in  property  sold  to  them 
by  GoveVnment. 

I  think  that  this  special  appeal  should  be 
dismissed  with  costs. 

Kemp,  J. — I  concur  in  dismissing  this 
special  appeal.  The  Subordinate  Judge 
was  no  doubt  wrong,  as  shewn  by  my  learn- 
ed colleague,  in  considering  this  to  be  a  case 
in  which  the  plaintiff  based  his  right  on  a 
sunnud  or  any  lukheraj  holding ;  but  the 
Subordinate  Judge  found  on  the  evidence 
that  the  two  julkurs  in  dispute,  which  are 
not  julkurs  of  a  tidal  tiver,  had  been  settled 
by  or  purchased  from  the  Government,  and 
(hat  the  defendants  were  entiiled  to  the 
exclusive  right  of  fishing  in  those  julkurs. 
The  julkurs  in  dispute  belonged  to  khas 
mehals  in  which  the  Government  have  or  had 
a  proprietory  title.  'J'hat  title  has  been  leased 
in  the  one  case  and  sold  in  the  other  to  the 
defendants.  The  plaintiffs  did  not  prove  a 
right  to  fish  either  by  grant  or  by  user  foV 
such  a  period  as  tu  taise  the  {'tesumjaioa  of 
a  giaut, 
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The  1st  March  1871. 

Present : 

The  llou'ble  H.  V.  Bayley  nnd  Dwarkanatli 
Milter,  Judges. 

aigrbtB— Vfter. 

Case  No.  2081  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jihanguliwre, 
dated  the  %th  July  IHIO,  affirming  a  de- 
cision of  the  Moonsiff  of  that  District^ 
dated  the  29th  November  1869. 

Shuukur  Sahoo  nad  others  (Defeodants) 
Appellants^ 

versus 

Gurbhoo  Salioo  and  others  (Plaintiffs)  Re- 
spondents. 

Mr,  C.  Gregory  and  Baboo  Abinash  Chun- 
der  Banerjee  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for  Re- 
spondents. 

Doprivation  of  the  right  to  a  ri^e  of  water  is  an  in- 
jury; and  aokim  to  repair  a  bun<l  for  the  purpo^ie  of 
seonring  Huch  right,  U  not  answered  by  the  tender  of 
another  bund  quite  aa  good. 

Bayley,  J. — We  think  this  special  appeal 
must  be  dismissed  with  costs. 

The  plaintiffs  sued  for  the  declaration  of 
their  right  to  repair  nn  old  bund  over  u  piece 
of  water  called  Daw  Singia. 

'The  defendants'  allegation  was  that  ihe 
Buit  was  barred  by  limitation  ;  that  there 
ivas  no  exercise  of  the  rights  claimed  by  the 
plaiutifft)  within  12  years  of  suit  ;  and  that 
no  injury  had  accrued  io  the  plaintiffs  at 
fdl. 

The  first  Court  upon  the  evidence  gave 
plaintiff  a  decree,  and  the  Lower  Appellate 
Court  has  affirmed  that  decree. 

In  special  appeal  it  is  coutendod  by  Mr. 
Gregory  that  the  judgment  of  the  Lower  Ap- 
pellate Court  is  erroneous  on  two  grounds; 
firstly,  because  the  Lower  Appellate  Court 
Jias  not  come  to  any  finding  whether  the 
plaintiffs  liad  exercised  the  right  of  repair- 
ing the  old  bund  within  12  years  of  suit  ; 
uud  secondly,  becau.se  no  injury  had  accrued 
to  the  plaintiffs  by  the  defendants*  action. 

Now,  the  Subordinate  Judge  has  believed 
ihe  plaintiffs'  evidence  as  proving  their  al- 
JegaiioD.  The  suit  was  for  declaration  of 
the  plaintiffs'  right  to  repair  the  old  bund. 
The  evidence  is  to  the  effect  that  that  right 
existed  for  many  years  until   within  a  very 

r«ceut  |>«viQ(l  ^  vrU^u  the  ^luiutifiis*   ^eo^le 


went  to  lepair  the  bund  the  defendants  ob- 
structed  them.  If  the  Subordinate  Judge 
believes  tiiis  evidence,  and  he  says  he  does, 
it  would  prove  that  the  plaintiffs  did  exer- 
else  the  right  withiw  12  years  of  suit.  We 
are,  therefore,  of  opinion  that  the  Lower 
Appellate  Court  has  subsuintially  found  is  a 
fact  upon  the  evidence  that  the  plaintiffs  did 
exercise  the  right  of  repairing  the  baud 
within  12  years  of  suit. 

As  to  the  second  objection,  it  was  stated 
as  part  of  the  plaintiffs*  case  that  *'  there 
**  existed  an  old  bund  on  account  of  which 
"  the  water  used  to  rise  up  and  pass  into 
^'  the  dandli  of  the  plaintiffs,  which  is  cou- 
''  nected  with  it  and  irrigates  the  land  of  the 
**  plaintiffs  ;  that  that  bund  had  been  desiroy- 
*'  ed  and  the  defendant  had  erected  another 
**  bund  on  a  low  ground  ;  that  in  this  new 
^*  bund  the  water  does  not  rise  so  hiiih  as  to 
**  flow  into  the  dandh  of  the  plaintiffs  ;  and 
**  that  hence  the  suit  was  instituted  for  re- 
*'  pairing  the  old  bund."  This  allegaiiou 
is  found  as  a  fact  by  the  Lower  Appellate 
Court  to  be  supported  by  the  evideuce  ad- 
duced by  the  plaintiffs.  It  is  clear,  there- 
fore, that  there  is  deprivation  of  the  plaint- 
iffs' right  of  some  rise  of  water  which  they 
previously  enjoyeil,  and  that  this  is  owing 
to  the  new  bund  raised  by  the  defendant  on 
low  ground  and  the  obstruction  by  defend- 
ant to  plaintiffs'  repairing  their  old  bund. 
Such  deprivation  of  right  is  certainly  an  in- 
jury. 

It  is  arjrued  that. the  new  bund  answered 
the  purpose  of  the  plaintiffs  quite  as  well  as 
the  old.  The  previous  remarks  and  the 
statements  of  facts  contradict  this  conten* 
tion,  and  even  if  they  do  not  it  is  proved 
that  the  plaintiffs  had  a  certain  ri^ht  to  re- 
pair a  certain  bund,  and  it  is  no  answer  to  a 
claim  of  a  right  to  say  that  the  party  can 
have  another  bund  quite  as  good  as  the  old 
specific  one  which  they  repaiied  by  right. 
Addison  on  Tort,  page  73,  has  been  quoted 
in  support  of  the  contention,  but  we  are  of 
0|>iniou  that  the  passages  cited  have  no  ap- 
plication to  the  present  case.  Essential  in- 
jury must  be  proved  in  cases  where  a  party 
deals  with  what  is  entirely  his  own  proper- 
ty. Here  the  defendant  obsuucts  the  re- 
pair of  the  old  bund,  which  it  was  the  right 
of  the  plaintiffs  to  repair. 

On  the  whole,  we  think  the  Lower  Ap- 
pellate Court  has  come  to  a  finding  of  fact 
which  cannot  be  interfered  With  in  Qpecini 
appeal,  and  we  there  foe  dismiss  this  sp««ii^ 
appeal  with  opate, 
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The  22nd  February  1871, 

Present : 

The  Hon'ble    E.    Jackson    and    Onoocool 
Chunder  Mookei^ee,  Judges. 

Damagr^a^Breaoh  of  contract. 

Case  No.  1800  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  ^rd  June 

'  1870.  affirming  a  decision  of  the  Addi- 
tional Subordinate  Judge  of  that  Dis- 
trict, dated  the  2l8t  Juhj  1869. 

Radha  Gobind  Shaha  (Defendant)  Appellant^ 

versus 

Imam  Buksli  Oostagur    (Plaintiff)  Respond- 
ent, 

Mr.  R,  T,  Allan  and  Baboo  Dwarhanath 
Seiii  for  Appellant. 


Sreenath    Doss   and     Gopal 
Hitter  for  Respondent. 


Ldll 


In  a  sait  for  damages  for  breach  of  contract  to  supply 
wood  which  defendant  had  engaged  to  supply  for  the 
coodinietioQ  of  a  house,  where  the  intention  was  found 
to  have  been  that  the  plaintiff  should  from  time  to  time 
give  dflfeiidant  notice  of  the  different  articles  of  wood' 
vork  required: 

HsLD  that  defendant  was  only  liable  for  damages  to 
the  extent  of  Uie  wood  which  he  did  not  su  pply  accord- 
ittg  to  the  order  f;iven  to  hiui,  not  for  tho  wood  for 
which  requisition  had  not  boen  made. 

JacisoTiy    J, — This  is  an   action    by    the 
pliintiff  for  damag^^s  arising  out  of  a  breach 
of  contract  bj  the  defendeut   to  supply  wood 
rs^qair^   by    tlie  Public    Works  Department 
for  the  building  of  the  Magistrate's  Cutcherry 
at  Dacca.      The  pluiutirf  alleged  thut  iu  con- 
Beqaence  of  the  breach  of  contract,  ite   had 
been  obliged    to  procure  wood   at   a   higher 
rate  from  some  other  party  ;    and  he  accord- 
iogly  sues  to  recover  the  excess  costs  of  the 
wood.     The    defendant,  on  the  other   hand, 
alleged  that  he  had  been    prepared  to  supply 
the  wood   aud  he   had  not  broken   the  con- 
tract, biU  the  breach  of  the  contract  had  in 
fact  been  on  the  part  of  the  plaintitf. 

Both  the  lower  Courts  upon  these  points 
hate  decided  against  the  defendant,  and  have 
givea  the  plain tifiT  a  decree  for  the  excess 
Tflloe  of  the  whole  of  the  timber  which  had 
been  estimated  for  the  building. 


Sevtrnl  grounds  Imre  been  tJiken  before 
us  in  special  appeal  njjninst  this  decision. 
But  we  are  satisfied  that  none  of  them  is 
tenable  with  the  exception  of  one.  One 
of  the  contentions  on  the  part  of  the  defen- 
dant was  tliaf,  even  if  he  had  broken  the 
contract,  he  was  not  liable  for  the  whole 
of  the  wood-work  required  for  the  build- 
in^:,  but  only  for  such  portion  of  it  as  he 
had  been  required  by  the  plain  (iff  to  supply. 

Both  the  lower  Courts  have  alluded  to 
this  question  :  the  Judge  in  the  following 
terms : — 

•*  Again  the  appellant  urges  that  he  is, 
**  not  liable  for  more  limber  than  specified 
**  in  the  list  admitted  by  plaintiff.  It  ap- 
"  pears  to  me  that  this  plea  is  not  sound. 
*'  There  is  indeed  a  sentence  in  the  contract 
**  saying  that  plaintiff  will  give  defendant 
"  notice  from  time  to  time  as  the  wood  is 
'*  wanted,  but  the  contract  was  for  the 
"  whole  of  the  timber  required  for  a  par- 
**  ticular  building,  and  wliile  defendant  has 
'*  confessedly  never  supplied  for  more  than 
"  3  beams  out  of  tlie  quantity  specified  in 
"  the  list,  1  cannot  see  that  the  plaintiff 
"  has  been  guilty  of  any  neglect  in  sending 
•*  no  requisition  for  more." 

But  looking  into  the  contract,  we  find 
that  although  there  was  a  gel^eral  agreement 
to  supply  the  whole  wood  required  for  the 
house,  it  was  also  sp«-cially  stated  that  the 
plaintiff  informed  defen<lant  what  parlicular 
sort  of  wood- work  was  required  lo  be  sup- 
plied wilhin  a  particular  time  ;  and  it  does 
appear  as  if  it  was  the  intention  that  tha 
plaintiff  should  continue  from  time  to  time  to 
give  the  defendant  further  notice  of  the 
other  different  articles  of  wood- work  which 
would  be  required.  There  is  nothing  to 
show  that  the  defendant  obtained  any  such 
further  notice  beyond  the  special  notice 
which  is  alluded  to  in  the  contract  ;  and 
there  is  nothing  to  show  that  the  defendant 
was  made  acquainted  with  what  was  actually 
required  beyond  what  was  specially  stated 
in  that  notice.  The  defendant's  objection, 
then,  that  he  could  only  be  made  liable  for 
what  he  was  specially  required  to  supply, 
and  which  he  did  not  supply,  seems  therefore 
to  be  sound.  It  may  be  that  because  the 
defendant  broke  the  contract  as  regards  that 
particular  order,  therefore  the  plaintiff  did 
not  think  it  necessary  to  give  him  any  fur- 
ther order.  But  it  is  evident  that  the  de- 
fendant could  not  supply  until  the  plaintiff 
gave  him  such  order;  and  it  is  not  quit© 
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certain  thnt  the  defendant  might  not  have 
carried  out  the  subsequent  order  even  if  he 
did  not  carry  out  the  first  order.  The  de- 
fendant is  only  liable  for  the  amount  of  wood 
which  he  did  not  supply  according  to  the 
order  given  to  him  by  the  plaintiflT,  and  the 
decree  given  against  him  must  be  reduced  to 
a  very  great  extent.  The  decree  as  it  stands 
at  present  is  for  2,433  cubic  feet,  and  we 
decrease  the  amount  to  719  cubic  feet  ;  and 
■we  accordingly  confirm  the  decree  of  the 
lower  Court  in  so  far  as  it  awards  to  the 
ploiutiff  the  excess  price  for  719  cubic  feet 
of  wood,  and  the  decree  of  the  lower  Courts 
which  allows  the  excess  price  of  the  remain- 
der of  the  wood  must  be  set  aside. 

Costs  of  this  Court  and  of  the  lower 
Courts  will  be  calculated  in  proportion  to 
the  amount  decreed. 

V 

Jiiookerjee,  /.—I  entirely  concur. 


The  2nd  March  1871. 
Present : 

The  Hon'ble  H.V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

Keasarement  papers— Bvidenoe. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugnlpore, 
doted  the  Srd  September  1870,  affirming 
a  decision  of  the  Moonsiff  of  Monghyr^ 
dated  the  lOth  June  1870. 

Jhareo  Sahoo  (Plaintifi*)  Appellant^ 

versfis 

Bundhoo  Sahoo  and  others  (Defendants) 
Respondents, 

Baboo  Hem  Chunder  Banerjee  for  Ap- 
pellant. 

Mr,  C.  Gregory  for  Respondents. 

A  Lower  Appellate  Court  was  held  to  have  been  fully 
Justified  in  rejecting  measurement  papers  as  icadmissibfe 
in  law,  where  no  proof  wai  given  to  show  in  what  cir- 
cumstances, under  what  authority,  and  for  what  purpose 
they  hod  been  prepareil. 

Bayley^  J. — We  think  this  special  appeal 
must  be  dismissed  with  costs. 

The  plointiff,  as  purchaser  of  a  decree 
against  Sheo  Sahoy  Sahoo,  sues  for  the  de- 
claration of  his  right  to  have  a  house  sold  in 
es^ecution  as  the  property  of  these  judgment- 


debtors.  In  the  execution  department  his 
petition  for  sale  was  disallowed  on  the  objec- 
tion of  Bundhoo  Sahoo,  the  defendant. 

The  first  Court  after  a  careful  review  of 
the  whole  evidence  and  referrinj^  to  the  mea- 
surement papers,  which  it  held  were  not 
drawn  up  in  the  presence  of  the  parties  or 
made  the  subject  of  a  judicial  investisntion, 
came  to  the  conclusion  that  the  plaintiff  failed 
to  prove  his  right.  The  first  Court  further 
found  that  the  title  and  possession  of  the  de- 
fendant were  borne  out  by  the  evidence,  and  | 
that  the  plaintiff's  suit  was  barred  by  limita- 
tion. 

The  Lower  Appellate  Court  has  also  sub- 
stantially come  to  the  same  finding  and  has 
dismissed  the  plaintifi^s  suit. 

In  special  appeal  the  only  ground  pressed 
upon  us  is,  that  the  Lower  Appellate  Court  is 
wrong  in  holding  that  the  measurement  pa- 
pers were  no  evidence  in  the  case. 

Now,  the  words  used  by  the  Lower  Appel- 
late Court  must  be  read  as  a  whole,  and  by 
their  context,  and  not  by  detached  passages 
or  words.  The  Lower  Appellate  Court  says — 
**  Tiie  measurement    papers   relied  upon  by 
'*  the  plaintiff  are  no  evidence  in  this  case,  as 
"  they  are  not  said  to  have  been  drawn  up  in 
"  the  presence   of  any  of  the   parties.     No 
"proof  is   forthcominef   that  the  judgment- 
**  debtors  ever  tenanted  the    house  ;  and    al- 
**  though    Seetul,    who  lived  in  it  for  a  long 
'*  time,  says  that  he  had   been  paying  rent  to 
*'  the  father  of  the  judgment-debtors,  yet  he 
"  is  forced  to  admit  that  latterly  he  paid  rent 
**  to    the    defendout."     Reading    the     whole 
passage  togetlier,   it   is   clear  that  the  words 
**  no  evidence"  is  with  reference  to  the  reli- 
ance to  be  put  upon  it.    The  Lower  Appellate 
Court's    meaning    is  that   it  is  no  sufficient 
evidence;  and  that  is  clear  from  the  succeed- 
ing sentences  wich  reference  to  the  evidence 
of  Seetul.     The  Lower  Appellate  Court  pro- 
ceeds to  hold  that  on  hia  part   the  defendunt 
proved  by  sufficient  evidence  his  possession 
under '**the  kobalah,  by  receipt  of  rent  for  a 
period  of  more   than   12  years,  and  that  the 
plaintiff's  suit  was  thus  barred  by  limitation. 
This    is  a  finding  of  fact  upon  the  evidence 
come  to  by  both  the  lower  Courts.  No  special 
appeal  will  lie,  and  it  is   therefore  dismissed 
with  costs. 

Mitter,  .7. — I  concur  in  dismissing  tlila 
appeal.  I  wish  merely  to  add  that  the  deci- 
sion of  the  Lower  Appellate  Court  must  be 
affirmed,  even  if  we  consider  that  thut  Court 
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bns  rejected  the  inensuremeut  papeisia  ques- 
tion ns  inadmissible  Id  law.  The  special 
Appellant  gave  no  proof  whatever  to  show 
how,  under  what  circumstances,  under  what 
Rutliority,  and  for  what  purpose  those  papers 
were  prepared  ;  and  in  the  absence  of  such 
proofs  the  Lower  Appellate  Court  was  fully 
justified  in  rejecting  them  as  inadmissible. 


Tiie  2nd  March  1871. 

Present  : 

The  Hou'ble  E.  Jackson  and  Ouoocool  Chun- 
der  Mookerjee,  Judges. 

Attacliinent — Rival  decree-holderB— 
Jarisdiction. 

Case  No.  1347  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Dacca^  dated  the  1 8M  April 
1870,  reversing  a  decision  of  the  Subor- 
dinate  Judge  of  that  District j  dated  the 
Ath  May  1869. 

Badha  Gobind  Sliah   (Plaintiflf  )  Appellant, 

versus 

Shaikh  Oozeer  Jemadar   (Defendant)  Re- 
spondent. 

Mr.  R.  T.  Allan  and    Baboo  Dwarkanath 
Sein  for  Appellant. 

i/r.  R.  E.    Twidale  for  Respondent. 

Where  property  has  been  attached  in  execution  of  a 
decree,  it  is  competent  to  a  rival  decree-liolder  to  sliow 
that  the  attachment  should  not  have  issued  as  the 
decree  under  which  it  issued  was  barred  by  lapse  of 
time,  and  the  Court,  if  satisfied  thit  the  decree  is  so 
barred,  is  competent  to  see  that  the  decree-holder  who 
took  out  execution  does  not  share  in  the  distribution  of 
the  sale  proceeds. 

Mookerjee,  J. — The  plaintiff  as  well  as  the 
defendant  in  this  case  hold  certain  decrees 
against  tlie  same  judgment-debtor.  There 
was  another  person  of  the  name  of  Muugla- 
nunda,  who  also  held  a  decree  against  the 
said  judgment-debtor.  It  was  found  that 
the  property  had  been  first  attached  on  the 
application  of  the  decree-holder  Mungla- 
nunda.  After  the  sale  of  the  property,  the 
Sadder  Ameen  in  distributing  the  sale  pro- 
ceeds held  that  Manglununda  was  entitled  to 
the  entire  satisfaction  of  his  decree,  and  ad- 
jadged  to  the  plaintiff  and  the  defendant 
rateable  shares  of  the  surplus  sale  proceeds. 
It  was  found  subsequently,  at  the  instance  of 
the  defendant,  that  the  decrees  in   execution 


of  which  the  plaintiff  had  attached  the  pro- 
perty were  barred  by  limitation  ;  and  that 
according  to  Section  20  Act  XIV  of  1859 
no  process  of  execution  should  have  been 
issued  in  regard  to  those  decrees.  The 
Sudder  Ameen,  therefore,  ordered  the  plain- 
tiff to  refund  the  money  he  had  received  as 
his  share,  and  held  that  the  defendant  was 
entitled  to  that  sum, — he  beinor  the  sole  re- 
maining attaching  creditor.  When  the  plain- 
tiff was  required  by  the  Sudder  Ameen 
to  refund  the  money,  the  plaintiff,  who  luid 
other  decrees  in  the  Subordinate  Judge's 
Court  against  the  same  judgment-debtor, 
applied  to  the  Subordinate  Judge  to  require 
the  Moonsiff  to  send  the  amount  to  his  Court. 
The  Subordinate  Judge  by  a  proceeding 
asked  the  Moonsiff  to  remit  the  sum  to  his 
Court.  But  the  Moonsiff  refused  to  send 
the  money,  because  he  had  already  ordered 
it  to  be  paid  to  the  defendant,  who  had 
attached  the  property  after  Munglanunda. 
The  plaintiff  has  now  instituted  this  suit  to 
recover  that  money. 

His  suit  is  based  on  the  ground  that  the 
Sudder  Ameen  ought  to  have  remitted  the 
money  as  required  by  the  Subordinate  Judge» 
and  that  the  decrees  he  held  ngainst  the 
judgment-debtor  in  the  Subordinate  Judge's 
Court  would  have  been  satisfied  if  the  money 
had  been  sent.  He,  therefore,  prays  that  the 
order  of  the  SudderAmeen,  dated  the  3rd  Feb- 
ruary 1868,  refusing  to  send  the  money  should 
be  set  aside.  There  is  also  a  prayer  in  the 
plaint  that  a  previous  order  of  the  26th  Sep- 
tember 1867,  by  which  the  Sudder  Ameen 
held  that  the  decrees  which  the  plaintiff 
held  in  his  Court  were  barred,  should  also  be 
set  aside.  But  from  the  whole  tenor  of  tiie 
plaint,  it  is  very  clear  that  the  plaintiff  rest- 
ed his  right  to  a  share  in  the  surplus  sale 
proceeds  on  the  ground  of  his  beinjr  a  decree- 
holder  of  the  Subordinate  Judge's  Court. 
There  is  no  allegation  in  the  plaint  that  the 
decrees  which  the  Sudder  Ameen  iiiid  held 
to  be  barred  were  not  actually  barred,  but 
were  really  subsisting  decrees  at  the  time  of 
the  plaintiff's  attachment.  We,  therefore^ 
find  that  in  the  Courts  below  there  were  no 
issues  on  the  point  whether  the  decrees  which 
the  Sudder  Ameen  had  held  to  be  barred 
were  actually  barred  or  not. 

The  first  Court  gave  the  plaintiff  a  decree, 
but  it  is  not  very  clear  on  what  ground  the 
decree  was  given.  There  is  no  adjudication 
whether  the  decrees  which  the  plaintiff  held 
were  justly  found  by  the  Sudder  Ameen  to 
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be  linrred  or  not.     But  the  first  Court   being  |  the  decrees  were  in  reality  not  bnrred  at  die 
of  opinion  that  the   Sudder  Ameen   onght  to  |  lime  of  the  atiachment. 


linve  obeyed  the  order  of  the  Subordinate 
Jndjre  by  sending  the  m-^ney  to  his  Court 
And  as  the  Sudder  Amet'n  Iins  not  done  so 
nnd  ns  the  plniiititf  lind  nttached  the  property 
but  the  defendjiiit  ha«i  not.  the  plaintiff  was 
entitled  to  get  the  money.  Now,  tliere  ap- 
pears to  be  a  confus'on  of  ideas  in  the  Suhor- 
dinnte  Judge's  mind.  He  does  not  state 
clearly  whether  the  attachments  he  speaks 
of  were  attachments  made  in  execution  of  the 
Inpsed  decrees  or  the  decrees  of  his  own 
Court.  But  he  snvs  only  that  the  plaintiff 
liad  attached  and  th  •  defendant  hid  not.  On 
appeal  the  Judixe  found  that  the  defendant 
had  attached  the  property  in  execution  of  his 
decree,  whereas  the  only  attachment  which 
the  pIniniitT  had  made  of  the  property  was  in 
execution  of  the  decrees  which  had  lapsed  by 
efflux  of  time,  and  thfte  was  no  attachment  of 
the  propfrty  under  the  decrees  of  the  Subor- 
dinate Judge's  Court.  The  Judge,  there- 
fore, reversed  the  decision  of  the  Sul>ordi- 
nate  Judge,  and  iield  that  the  plaintiff  not 
being  an  attaching  judgment-creditor,  who 
had  attached  the  property  prior  to  the  order 
of  the  distribution  of  the  sale  proceeds,  was 
not  entitled  to  a  rateable  distrtbutiou  of  the 
same. 

It  is  now  contended  before  us  by  Mr.  Allan, 
tbat  the  real  object  of  the  suit  was  to  have  it 
declared  that  the  order  of  the  26<h  Septem- 
ber 186V,  by  which   the  Sudder  Ameen  held 
that  the   decrees  in   execution  of   which  the 
attachment    was   made    were    decrees  which 
■were  no  longer  snl)sisfing   being   barred    by 
limitation,  was  a  wrong  order  ;    and  that   al- 
though in  the  plaint,  it  was  not  stated  that  the 
decrees  were  not  barre<l,  still  that  point  ought 
to  have  been  tried  by  the  Courts  below.  The 
simple    answer    to    this  argument  is  that  the 
suit  has  not  been    brought   on    that  ground, 
and    tbat    point  has  not  been  pressed  before 
any    of   the    Courts    below.     We    cannot  in 
special   appeal   say  thnt  the  decisions  of  both 
the  Court  below  are  wrong  on  a  point  which 
was    never   pressed  before  them.     However, 
we    allowed    Mr.    Allan    an    opportunity  to 
flhow  from  the  records  of  the  case,  which  have 
been  sent  for  by  an  order  of  this  Bench,  that 
the  decrees  were  not  really  barred.     But  he 
was  unable  to  satisfy  us  on  that  point  ;    and 
even  if  we  were  disposed   to   send    the   case 
back,  we  see  there  is  no    use    of   our   doing 
00  when  we  find  that  the  appellant's  pleader 
18   unalde    to  satisfy  us  that  any  good  would 
result  to  any  party  by  our  sending  the   case 


j      Then,   it   is  contended  by  Mr.  Allan  that 
the  Court  had  no  authority  at   the    instance 
I  of  a  rival  decree-holder  to  decide,  for  the  pur- 
poses   of  distributing    the   surplus  sale  pro- 
ceeds, whether   the  decrees  under  which  the 
plaintiff  had    obtained    the  attachment  were 
really  barred  or  not.     1,  however,  think  thnt 
it  is  in  the  power  of  a  rival  decree-holder  to 
show    that   any    other    decree   under  which 
the  property  has  been  attached   is   do  more 
a   subsisting   decree,    and  that  the  processes 
issued  by   the   Court   in    execution   of  thnt 
decree   should   not   have   been  issued  at  all. 
It   is  a   matter  of  the  greatest  concern  to  a 
decree-holder   to   see  that  the  assets  are  dis- 
tributed   amongst    persons     who   are   really 
entitled    to    them.     Under    Section    272   of 
the   Procedure    Code,    it   is   undoubtedly  in 
the  power  of  one  decree-holder  to  show  that 
the  decree  obtained  by  another  decree-holder, 
and   under  which   the  property  had  been  at- 
tached,   was  a   decree   obtained    by   him  by 
fraud   or   by   other  improper  means  ;  and  if 
he  can    show    that,    the    Court  drstribnting 
the   surplus  sale   proceeds  would  be  coape- 
tent   to   award    satisfaction    to    the  decree- 
holder  who  has  shewn  that  his  rival's  decree 
has  been  obtained  by  fraud  or  other  impro- 
per  means.     By   a   parity  of  reasoning,   I 
think  one  decree-holder  is   quite  competent 
to  show  that  the  decree  of  another  decree- 
holder   is  barred   by  lapse  of  time,  and  that 
therefore   that   person  is  no  longer  a  decree- 
holder,    and    consequently  not  entitled  to  a 
share  in  the  sale  proceeds  ;  and  if  the  Court 
is  satisfied  that  that'decree  is   really  barred, 
the  Court  is  also  fully  competent  to  see  that 
he  should   not  have  any  benefit  in  the  dis- 
tribution.    Parties   aggrieved    by  that  order 
may  contest  the  justness  of   it  by  a  suit,  and 
may    show    that    the   order    passed    by    the 
distributing  officer  was  a  wrong   order,  inas- 
much as  the  dectee  was   not   barred.     If  the 
case  of  the   plaintiff  was    that   the  Sudder 
Ameen  was  wrong    inasmuch    as  the    decree 
was    not    barred,    it   was  quite  competent  to 
him  to  show  and  prove  that  fact  in   the   svH 
he  has  biought,  and  to  state  that  fact  clearly 
and  to  ask  the  Court  to  decide    whether    (he 
decrees   held  by  him  in    the  Sudder  Ameen*8 
Court    were    really   barred  or  not.     He  hiM 
done    no   such  thing.     But  in  the  last  stsge 
of  special   appeal    he  has  asked  ns  to  do  eo  ; 
and  even  then  when  opportunity  was    gi'reti 
to  him,    he    was  unable  to  show  us  thnt  lii« 
decrees   were   not   bmrred.     I  would,  tkere- 
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proper  order  and  thnt  the  plaintiff  is  not 
entilled  to  participate  in  the  distribution  of 
the  sale  procee<is,  I  would,  tlierefore,  up- 
hold the  order  of  the  Judge  and  dismiss  this 
•P(ifial  with  costs. 

Jackson,  J. — I  entirely  concur. 


The2Qd  March  1871. 

Present : 

Tbe  Hon'ble  L.  S.  Jnckson  and  W.  Ainslie, 
Judges, 

ObBtraotion— OamagreB— Wasilat. 

Case  No.  1407  of  1870. 

Special  Appeal  Jrom  a  decision  passed  hy 
ihe  Subordinate  Judge  of  6ya^  dated 
the  20th  May  1870,  a^rming  a  decision 
of  the  Sudder  Mnonsiff  of  thai  District^ 
dated  the  \Zth  September  1869. 

Cham  Singh  (one  of  the  Defendants)  Appel- 
lant, 

versus 

Rangoo   Singh  and  others  (Plain tififs)    Re* 
spondents. 

Mr,  C.  Gregory  for  Appellant. 

Saboos  Kishen  Succa  Mboherjee  and  Hem 
Ckunder  Banerjee  for  Respondents. 

Obstruction  to  possession  may  be  tbe  gronnd  of  a 
daim  for  damages,  but  it  caniiut  support  a  cluim  for 
wasilat  onless  there  has  been  dispossession  and  the 
claimant  fa^s  been  prevented  from  enjoying  rents  and 
profits. 

Jackson,  J, — Wfi  have  come  to  the  con- 
clasion  in  this  case  that  there  has  not  been 
a  satisfactorj  trial  on  proper  issues. 

The  pJnintiff  allesed  himself  to  be  holding 
a  lease  of  mouznh  Sadipore,  and  he  alleged 
that  the  defendant  hnd  obstructed  his  pos- 
Beasion  and  enjoyment  of  that  mouzuh  ;  and 
be,  therefore,  asked  the  Court  to  give  him 
a  decree  for  possession  and  for  wasilat.. 

The  defendant  put  in  a  written  statement 
in  which  he  alleged  several  things.  He 
denied  ihnt  he  had  any  connection  with 
mmizah  Sndipore,  but  he  alleged  that  lie 
had  a  lenae  <^i  n  certain  otiier  moiizah  called 
SadifK^re  Lolitu-ee :  he  furtlier  stated  that 
\k9  d^  of  l^Me  hod  beoQ  «(ol9ii  fiom   bit 


house,  and  that  the  plaintiff  becoming 
aware  of  that  fact  had  brought  the  present 
suit  for  the  purpose  of  annoying  him,  and  in 
some  way  of  disturbing  him,  the  defendant, 
in  the  enjoyment  of  his  rights  as  ticcadar 
of  Sadipore  Lahuree  ;  and  he,  therefore^ 
prayed  that  the  suit  might  be  dismissed,  and 
be  allowed  his  costs. 

The  Moonsiff  who  tried  the  suit  origin- 
ally framed,  what  he  calls,  two  issues  of  fact, 
which  are  vague  and  obscure  and  involved 
to  the  last  degree.  The  points  that  he.  really 
did  try  were,  whether  the  defendant  had  got 
a  lease  of  mouzah  Sadipore,  and  upon  tliia 
point  going  into  the  evidence  he  decides 
in  the  negative.  He  then  goes  on  to  obn 
serve  that  in  this  state  of  things,  the  plaint- 
iff is  undoubtedly  entitled  to  possession, 
*'  for  the  lease  of  20  years  pleaded  by  tliq 
**  defendant  has  not  been  proved  to  tliQ 
*' satisfaction  of  the  Court.  The.  plain  tiff, 
**  therefore,  can  no  longer  be  deprived  of 
*^  possession,"  and  thereupon  he  orders 
'*  thnt  the  suit  be  decreed,  that  the  plaintiff 
^^  be  put  in  possession  of  the  disputed  mou- 
**  zah,  and  the  principal  defendant,  Jugger 
"  Nath  Singh,  do  pay  to  plaintiff  Court-costs 
**  with  interest  from  date  of  decision  to 
*'  date  of  realization,  at  the  rate  of  12  per 
"  cent,  per  annum,  and  mesne  profits  to 
**  whatever  amount  the  same  may  be  aseer- 
''  tained  in  execution  of  decree,  from  the  day 
*'  of  the  institution  of  the  suit  to  the  day 
**  of  possession." 

Then  the  defendant  appealed,  and  he  np- 
pears  to  have  chiefly  laid  stress  upon  the 
fact  that  he  set  up  no  claim  of  a  nature 
adverse  to  the  plaintifTs  claim  as  ticcadar 
of  Sadipore  ;  and  that  consequently  there 
was  no  cause  of  action  against  him,  and 
that  the  suit  ought  to  have  been  dismissed 
with  costs. 

The  Subordinate  Judge  then  taking  up 
his  written  statement,  and  considering  thai 
one  part  of  that  written  statement  contained 
a  denial  of  the  plaintiff's  title,  holds  thai 
he  was  endeavouring  in  appeal  to  make  a 
different  defence  from  that  which  he  set  up 
in  the  Court  of  first  instance,  and  holding 
him  to  be  thus  impugning  the  plaintiff^a 
title,  decides  that  judgment  has  been  pro* 
perly*given  against  him. 

Now,  the  decision  of  the  Moonsiff,  which 
was  in  this  way  upheld  by  the  Jadge,  re- 
ally concludes  almost  nothing  except  this—- 
that  the  defendant  had  no  lease  of  mouzah 
Sndipore.    It    give^  the    plaintiff  a  vng^ue 


Digitized  by 


Google 


222 


Civil 


THE  Weekly  rbpohter. 


Rulings.       [Vol.  XV. 


relief  in  llie  shape  of  wasllnt  against  the' 
defendant  without  having  found  iiiat  tiie 
plaintiff  had  really  been  ousted  from  liis 
mouzah  bj  the  defendant,  and  it  leaves  the 
amount  of  the  wasilat  to  be  determined 
afterwards  in  excution.  I  do  not  think  it 
would  be  satisfactory  or  safe  if  we  should 
allow  the  case  to  remain  in  that  condition. 

id  not  seriously  deny  the 
lease-holder  of  Sadipore, 
IS  to  me,  deny  that  Sndi- 
e  Lahuiee  are  distinct 
be  that  the  defendant's 
ect  of  mouznh  Sadipore 
forward  with  the  inton- 
avoiding  any  liability  for 
sclaiming  in  distinct  terms 
to  that  of  the  plaintiff, 
.herefore,  in  that  state  of 
Moonsiff  ought  to  have 
r  the  defendant  had,  under 
a  of  mouzah  Sadipore 
sed  the  plaintiff  from  his 
ipore   or   from   any   part 

36  which   has  been  shown 

point   is    the   decision   of 

\  certain  criminal  case  in 

alleges   himself  to   have 

been   obstructed  by    the   defendant,  and  the 

defendant,   it   appears,    was    fined    by    the 

Magistrate  on  that  account. 

Now  such  obstruction  by  the  defendant 
might  be  the  ground  of  a  claim  for  damages, 
but  unless  the  plaiotiif  had  been  dispossessed 
.  by  the  defendant,  and  the  defendant  had 
collected  the  rents  or  prevented  the  plaintiff 
from  enjoying  the  rents  and  profits  of  his 
mehal,  it  would  not  support  a  claim  for 
wasilat. 

We  think,  therefore,  that  the  case  must 
go  back  in  order  that  the  Moons  iff  may  try 
it  de  novo  on  fresh  issues,  namely,  whether 
the  plaintiff  had  been  dispossessed  from 
mouzah  Sadipore  or  any  part  of  it  by  the 
defendant,  under  color  of  his  lease  of  mouzah 
Sadipore  Lahuree ;  and,  if  so,  what  the 
period  of  dispossession  had  been,  and  whe- 
ther the  plaintiff  was  in  fact  out  of  posses- 
Bion  by  the  act  of  the  defendant  at  the  time 
of  bringing  the  suit  ;  and  wliether,  conse- 
quently, he  is  entitled  to  wasilat  for 
mouzah  Sadipore,  as  prayed  in  the  plaint, 
ftoio  the  time  of  bringing  the  suit  until 
(be  period  of  final  possession. 


Mmlie.  /.—I  concur* 


Tho  2nd  March  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glorer, 
Judges, 

Oonveyanoe    of  attached    property— 
Sz  e  cation— A  ttaohment. 

Case  No.  1695  of  1870. 

Special  Appeal  from  a  decision  passed  bif 
the  Officiating  Judge  of  East  Burdwan, 
dated  the  \2th  May  1870,  affirming  a 
decision  of  the  Subordinate  Judge  of 
that  District,  dated  the  I5th  February 
1870. 

Maharajah  Dheeraj  Mahatab  Cliund  Balia- 
door  (one  of  the  Defendants)  Appellant. 

versus 

Sumo  Moyee    Dossee  (Plaintiff)  and  oilers 
(Defendants)  Respondents, 

Baboos  Chunder  Madhub  Ghose  and  Askoo' 
tosh  Mooherjee  for  Appellant. 


Baboos  Romanath  Bose  and    Taruck 
Sein  for  Respondents. 


Nalk 


'A  deed  of  sale  conveying  property,  if  executed  while 
the  property  is  under  attachment,  cannot  afterwards  b« 
made  valid  by  the  release  of  the  propert}'. 

The  striking  off  of  the  execntion  case  does  not  do 
away  with  an  attachment  once  made,  unless  the  aiUch> 
ment  is  express ly  abandoned  by  the  party  at  whodesoit 
it  was  issued. 


Glover,  J, — The  plaintiff  in  this  suit  ob- 
tained  a   decree   on    the   5ih  of  May  1863 
against    Sham    Chand    Baboo    and    his  wife 
Joy    Coomaree   Bibee.     The    circumstances 
under   which   Joy   Coomaree    came  into  llie 
suit   are    not  very  intelligible  ;   but  there  is 
no  necessity  to  enter  into  them  because  there 
is  no  doubt  that  the  decree  was   given    both 
against  husband  and  wife.     In  execution  of 
this  decree  the  plaintiff  attached  one  of  the 
properties  which  had  originally  belonged  to 
Joy    Coomaree,  and   on    the  6ih  November 
1865  obtained  1,500  Ks.  on  account  of  his 
decree,  and  allowed  the  execution  case  to  be 
struck  off  the  file.     In  the  interim,  however, 
the  defendants  (special  appellants  before  us) 
got  a  conditional    deed   of  sale   from   Sham 
Chand   Baboo   and   his  wife  Joy  Coomaree, 
which     was    eventually    foreclosed    aud    a 
decree    for   possession   obtained.     After  the 
Rajah  had  so  obtaia^d  possessioDi  the  originftl 
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decree-holder  took  out  execution  again  and 
applied  for  auachment  of  the  judgmeat- 
debtor'a  property.  The  Rajah  objected  to 
the  nt(achment  and  hi3  objection  was  al- 
lowed ;  hence  the  present  suit  by  the  plain- 
tiff for  a  declaration  that  the  property  of 
which  the  Hajah  is  in  possession  is  liable 
fpr  the  unsatisfied  portion  of  the  plaintifi^s 
decree  of  the  5th  of  May  1863.  The  de- 
fence of  tite  Rajah  is  that  as  his  kut-kobalah 
Wi3  rejristered,  the  decree  obtained  on  it 
va^  entitled  to  take  precedence  of  the  decree 
of  the  plaintiff  ;  and  that  althoui^h  when  the 
kut-kobalah  was  executed,  the  property  con- 
veyed was  under  attacbment,  that  attach- 
ment was  very  so?n  after  allowed  to  drop 
and  was  ineffectual. 

Both  lower  Courts  decided   in   plaintiff's 
favour,   ond    we    think    that    they    decided 
rightly.     There  can    be  no  doubt  that  wh-n 
the  defendant's  conditional  deed  of  sale  was 
executed,    the    property    conreyed    by    that 
deed  was  under  attachment  and  no  alienation 
could  legally  have  been   made   by   the  judg- 
ment-debtor.    The  contention   tliat  the  kut- 
kobalnh     became     afterwards    effectual    as 
against  the  judgment-debtor,   by   reason    of 
the    decree-holder's     having     allowed     the 
attacbment  to  lapse,  is  ahog»^ther    untenable. 
NoBobsequent  lache?,  supposing  there  to  have 
been  laches  on  the  pnrt  of  the  decree-holder, 
could  make  valid  what  was   in    its   inception 
invalid.     If  the  kut-kobalah  was  a  document 
which  could  not  have  been  legally   given   by 
the  judgment-debtor  ai  the  time  it   was  given 
bf cause   that  judgment-debtor  had   then   no 
power  to  alienate,  it  was  not  afterwards  made 
valid  by  the  fact  of  the   property   being  re- 
leased  from  attachment.     But  we  are  by  no 
means  satisfied  that  the  attachment  ever   di<i 
cease  to  exist.     The  lower  Court  has   found 
asafact  that  it  continued,  and  the  joint  peti- 
tion of   the   judgmeni-debtor    and     decree- 
bolder  shows  that  when    the  execution    case 
wa^  struck  off,  it  was  agreed  ,upon    by   both 
parties    that  the  attachment  should  be  consi- 
dered as  subsisting.     It  is  contended  ihat  in- 
asmuch  as    the    decree-holder  subsequently 
made  two  several  applications  for  attachment 
in  1868  and  1869,  that  of  itself  shows    that 
the  iirst  attachment  was  abandoned.     But  it 
would  not  follow  of  necessity   that  because 
subsequent  applications  for  (Attachment  were 
made,   the   original    attachment     was    aban- 
doned.    The  question  was  discussed  at  some 
length    io    the   case  of    Jhoboo   Sahoo   and 
others   versus  Ram  Churn   Roy  and   others, 
reported    in    Volume   XI  of  the  Weekly  Re- 
porter, page  516.     lu   that  case  the  learned 


Judges  frave  detailed  reasons  for  holding  that 
the  striking  off  of  an  execution  case  does  not 
of  necessity  do  away  with  an  attachment  once 
made,  unless  there  is  something  to  sliow  that 
the  attachment  was  expressly  abandoned  by 
the  party  at  whose  suit  it  was  issued.  If 
it  could  be  shown  in  this  case  that  the  sub- 
sequent petitions  by  the  judgment-cioditor 
were  to  the  etfect  that  he  had  of  his  own 
accord  abandoned  the  first  attachment  and 
applied  to  have  the  property  attached  de 
novOf  that  would  be  a  different  thing  ;  but 
there  is  nothing  on  the  record  to  show  the 
circumstances  under  which  the  subsequent 
applications  were  made,  nor  can  the  pleader 
for  the  special  appellant  show  us  that  the 
facts  are  as  stated  by  him. 

We  see,  therefore,  no  reason  to  interfere 
with  the  judgment  of  the  Court  below,  and 
dismiss  the  special  appeal  with  costs. 


The  2nd  March  1871. 

Present : 

The  Hon'ble    E.    Jackson   and    Onoocool 
Ch under  Mookerjee,  Judges, 

Pre-emption. 

Case  No,  1747  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet^  dated 
the  27th  May  1870,  affirming  a  decision 
of  the  Moonsiff  of  Lushkerpore^  dated 
the  Zrd  March  1870. 

Akhoy  Rom  Shahajee  (Plaintiff)  Appellanty 

versus 

Ram  Kant  Roy  and  others  (Defendants) 
Respondents, 

Mr,  C.  Piffard  and  Baboos  Ashoolosh  Dhur 
and  Debendro  Narain  Hose  for  Appellant. 

Baboos  Unnodn  Per  shad  Banerjee  and 
Nuleet  Chunder  Sein  for  Respondents. 

A  right  of  pre-emption  attaches  to  the  sale  of  the  share 
of  a  zemindaree  in  the  case  of  a  co-sharer,  though  it  may 
not  attach  on  the  ground  of  vicinage. 

The  right  of  pre-emption  is  not  one  which  attaches  to 
property,  and  the  obligation  it  implies  may  be  limited  to 
the  resitients  of  a  district  or  to  a  family  or  to  any  parti- 
cular class  of  persons,  it  being  for  the  claimant  in  each 
case  to  show  that  it  attaches  to  the  defendant. 

Jackson^  J. — The  plaintiff  in  this  case 
claimed  a  right  of  pre»emption  on  the  ground 
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that  he  wag  a  oo^aharer.  The  defendant 
Rookinee  Kant  had  purchaaed  a  4  anna 
share  of  the  estate,  of  which  plaintiff  was 
a  co-8harer  from  the  defendant.  The  defen- 
dant Rookinee  Knnt  stated  that  he  had 
eifected  the  purchase  from  one  Koroona 
Mojee  whose  general  agent  he  was,  though 
the  purehnse  had  been  made  in  his  own 
Bame  ;  and  Eoroona  Moyee  intervening  as 
defendant  urged  that  neither  she  nor  the 
vendor  were  bound  bv  any  riojht  of  pre- 
emption, and  that  she,  Koroona  Moyee,  wns 
herself  a  oo-sharer  in  the  estate.  There  was 
also  an  allegation  that  the  preliminariea  had 
Bot  been  properly  performed. 

The  Appellate  Court  from  whose  decision 
this  appeal  is  preferred,  agreed  on  each  and 
every  point  with  the  decision  of  the  Moon- 
siff  who  originally  tried  the  suit.  The 
Subordinate  Judge  held  that  no  right  of 
pre-emption  existed  as  to  a  share  in  a 
zemindaree  ;  that  the  vendor  and  purchaser 
being  residents  of  the  Mymensiugh  and 
Tipperah  Zillahs  were  not  bound  by  any 
right  of  pre-emption,  as  the  exercise  of  that 
right  was  not  customary  in  those  districta 
among  Elindcos ;  that  the  purchaser  was 
herself  a  co-sharer  in  the  estate,  and  finally 
agreed  with  the  Moonsiff  that  the  prelimi- 
nary rites  had  not  been  properly  performed. 

On  each  and  all  of  these  points  this 
special  appeal  has  been  argued.  On  the 
first  point,  that  no  such  rio:ht  attaches  to  a 
share  in  a  zemindaree,  the  Subordinate  Judge 
18  in  error.     It  was  ruled  by  the  decision  of 

, ,   ^  the  Full  Bench  of  this 

*  14  Weekly  Reporter,      r«^..«*.    :„    *u«    a^^-  • 
page  1,  Full  Bench.  C^"^'   ^^    ^"«   decision 

quoted  in  the  margin,* 
that  such  a  right  did  attach  to  a  sale  of  a 
share  of  a  zemindaree  in  the  case  of  a  co- 
sharer,  though  it  might  not  attach  on  Uie 
ground  of  vicinage. 

On  the  second  point,  I  am  of  opinion  that 
the  Subordinate  Judge  has  laid  down  the 
law  correctly.  It  is  admitted  that  among 
the  residents  of  the  district  of  Sylhet,  there 
is  a  custom  sanctioning  a  ri^rht  of  pre-emp- 
tion even  among  Hindoos.  But  the  defen- 
dants are  not  residents  of  that  district,  and 
there  is  no  evidence  to  prove  that  in  the 
case  of  transactions  between  them  any  such 
right  can  be  exercised.  It  would  not  be 
exercised  in  the  case  of  a  European  buying 
or  selling  landed  property  in  the  district  of 
Sylhet^  unless  it  would  be  proved  that  such 
waa  a  general  custooi  among  Europeans  in 


18  Weeklv  Reporter, 
page  21,  Full  Bench. 


that  district.  It  has  been  found  thai  thera 
is  no  such  custom  among  Hindoos  in  ZilUht 
Mymensigh  or  Tippernh.  Consequently  tba 
defendants  are  not  bound  to  acknowledge  th&t 
right  any  more  than  a  European  would  be  so 
boun<].  It  is  not  a  right  which  attaches 
to  the  property.  This  was  ruled  io  the  Fall 
Bench   decision  of  this  Court  quoted  in  the 

margin.  There  may 
be  such  a  custom  in 
the  district  of  Sylhet. 
The  obligation  may  be  limited  to  the  resi- 
dents of  a  district,  or  of  a  family,  or  to  any 
particular  class  of  persons,  as  stated  by  Mr. 
Justice  Phear  in  his  judgment  in  Weekly 
Reporter,  Volume  VIII,  page  446.  But  it  is 
for  the  plaintiff  in  each  case  to  show  tliat  it 
attaches  to  the  defendant.  The  lower  Coort 
is  satisfied  in  this  case  that  it  does  attach  to 
the  defendant,  and,  in  my  opinion,  upon  very 
good  grounds. 

But  it  is  said  that  as  the  actual  pordiaser 
was  a  resident  of  Sylhet,  the  plaintiff  ia 
entitled  to  exercise  the  right.  This  might 
be  the  case  if  the  defendant  Rokhinee  Kaot 
was  the  actual  purchaser.  But  this  fact  is 
found  against  the  plaintiff.  I  cannot  see 
that  the  mere  fact  of  the  purchase  beiog 
made  in  Rookhinee  Kant's  name  makes  any 
difference.  The  plaintiff  states  that  he  may 
have  been  thereby  deceived.  This  is  not 
probable.  It  may  give  him  some  right  of 
action  if  he  has  been  injured  thereby,  but  it 
does  not  bring  into  force  the  right  of  pre- 
emption if  it  di^  not  otherwise  exist. 

It  is  unnecessary  to  notice  any  further 
points  in  this  appeal.  If  the  above  view  of 
the  law  is  correct,  and  it  is  the  view  of  the 
Full  Bench  of  this  Court,  the  plaintiff  can- 
not   succeed,  and  his  special  appeal   most 

therefore  be  dismissed  with  costs. 


Moakerjee^ «/. — I  concur  in  dismissing  this 

appeal. 
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The  2nd  March  1871. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 
Judges. 

Pre-emption  —  &haleet  —  Shareek  — 
Tboroofrb-farea  — Bntwarrab— Am- 
Mgnoas  plaint- 
Case  Ko.  1875  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun^  dated  ike  14M  July 
1870,  reversing  a  decision  of  the  Subor- 
dinate Judge  of  that  District^  dated  the 
ZUt  December  1869. 

Lalla  Purias:  Duit  and  another  (two  of  the 
Defendants}  Appellants^ 

versus 

Shaikh  Bundeh  Hossein  (Plaintiff)  Re- 
spondent, 

Mr,  R,  T.  Allan  for  Appellants. 

Ifr.  R,  E.    Twidale   and    Baboo    Romesh 
Ckunder  Mitter  for  Kespondent. 

The  term  hhuieei  applies  to  a  prc-emptor  in  the  first 
d«5^e,  i.  e.,  a  partner  in  the  nubstance  of  a  thing  (called 
fitnrtek  in  Baillie's  Digest  of  Mahomedan  Law)  as  well 
M 10 1  pre-einptor  in  the  second  degree,  ».  &,  a  partner 

Poblic  thorooghfares  give  no  right  of  pre-emption. 

The  right  to  pre-emption  of  a  partner  in  the  sub- 
it»nce  applies  where  he  is  a  partner  in  the  whole  pro- 
perty, not  where  there  has  been  a  partition  of  the  origi- 
taX  e^tte  ander  the  Butwarah  Law,  even  though,  not- 
vithitanding  the  intention  to  make  a  coaiplete  partition, 
woorapleteness  has  resulted  from  accident  or  qversight. 

An  ambiguous  plaint  is  bad  in  form,  a  plaintiff 
elainring  onder  two  several  rights  being  bound  to  state 
the  £iet  distincUj. 

Ainslie^  J, — This  is  a  suit  founded  on 
right  of  pre-emption.  The  plaintiff  claims 
a8"Bhaffee  khuleet,"  and  tas  obtained  a 
decree  in  the  Lower  Appellate  Court. 

The  first  ground  of  appeal  taken  by  de- 
fendants, special  appellants,  is  that  whereas 
plaintiff  claims  as  **  khuleet**  or  pre-emptor 
m  the  second  degree,  it  was  not  open  to  the 
Judge  to  find  that  he  was  "shureek"  or 
pre-cmptor  in  the  first  degree. 

This  objection  is  founded  on  the  opening 
words  of  Chapter  2  on  Pre-emption  in  Bail- 
lie's  Digest  of  Mahomedan  Law,  page  476. 
**  A  *  shureek'  (or  partner  in  the  substance 
of  a  thing)  *'  is  preferred  (o  a  *  khuleet'  (or 


partner  in  its  rights  as  of  water  or  way)." 
But  it  has  been  brought  to  our  notice  by  the 
respondent's  pleaders,  that  in  the  original 
Arabic  version  of  the  Hedaya,  the  word 
'*  khuleet"  is  used  in  both  places,  and 
''  shureek"  does  not  appear  at  all ;  and  from 
my  personal  experience  I  incline  to  think 
that  in  the  Behar  districts  ^'khuleet"  is 
habitually  used  to  represent  a  pre-emptor 
of  the  first  degree.  It  certainly  was  so  in 
Tirhoot  in  the  case  reported  in  11  Weekly 
Reporter,  page  169,  and  in  a  Sarun  case 
(this  appeal  also  comes  from  this  district) 
to  be  found  in  12  Weekly  Reporter,  page 
484. 

And  as  it  appears  that  the  term  "  khuleet " 
18  used  in  the  Hedaya  to  designate  the  per- 
son whom  Bnillie  calls  a  ^shureek",  it  can* 
not  be  said  that  it  is  improperly  used  in  a 
plaint  as  a  designation  of  a  partner  in  the 
substance.  No  doubt  it  requires  some  ad- 
dition to  make  clear  what  the  foundation  of 
the  plaintiff's  alleged  title  is  ;  but  this  may 
be  either  shown  by  express  words  or  it  may 
be  inferred  from  the  written  statement.  In 
this  suit  it  seems  clear  that  the  plaintiff 
was  claiminff  as  partner  in  the  substance* 
It  is,  therefore,  quite  unnecessary  to  foU 
low  the  appellant's  pleader  into  a  discussion 
of  whether  a  pre-emptor  by  partnership  in 
the  appendages  (one  of  the  second  degree)  can 
enforce  his  claim  in  respect  of  any  thing 
but  small  parcels  of  land. 

The  respondent  has  attempted  to  set  up 
an  alternative  case  for  the  plaintiff,  that  he 
is  ''  khuleet"  either  in  respect  of  the  sub- 
stance or  of  the  appendages. 

In  the  first  place,  I  think  a  plaint  that  is 
ambiguous  is  bad  in  form.  I  do  not  mean 
to  say  that  the  plaintiff  might  not  have 
claimed  under  two  several  rights,  but  if 
he  intended  to  do  so,  he  should  have  stated 
the  fact  distinctly  that  the  adversary  might 
have  due  notice  and  the  Court  be  enabled  to 
raise  the  proper  issues  ; — and  in  the  second^ 
I  think  that  in  this  case  the  ambiguity 
really  is  non-existent  and  is  only  an  ingeni- 
ous suggestion  of  the  respondent's  pleader* 
From  the  judgment  of  the  first  Court,  it  is 
quite  clear  that  wliat  the  Court  and  the  par- 
ties understood  to  be  in  issue,  was  simply 
the  right  by  partnership  in  the  substance  and 
that  no  claim  by  partnership  in  the  appen- 
dages was  advanced  under  coter  of  the  am- 
biguous expression  **  khuleet." 

If  it  were  possible  at  this  stage  to  admit 
a  claim  as  pre-emptor  by  right  of  way,  i( 
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would  be  very  simply  disposed  of  by  poiot- 
in«r  oat  thnt  public  tborougbfares  give  no 
right  of  pre-emption,  and  that  village  roads 
are  in  the  nature  of  thoroughfares. 

It  remains  to  enquire  whether  the  Judge 
was  right  in  holding  plaintiff  to  be  a  partner 
in  the  subAtauce.     The  village  was  regular- 
ly partitioned  by  the  Revenue  Authorities. 
Plaincitf 's  interest  is  in  one  of  the  separated 
lots    and    defendant's  in  another  :    but  it  is 
urged    that  some  11  beegahs  were  left  un- 
divided.    The  greater  portion  consisted   of 
the  aforesaid   roads  and  of  land  of  mafeedars 
and   others   over   which    the  owners  of  the 
Tillage   exercised    no   rights   of  proprietor- 
ship ;  but  the  Judge  finds  that  certain   small 
portions  recorded  in  Nos.  248,  251  and  314 
of  the  butwarah  khusrah  were  left  the  joint 
property  of  the  owners  of  the  village,  and 
on  the  existence  of  these  lands  be  founds  a 
title  for  the  plaintiff  by  right  of  partnership 
in    the   substance.     The  Judge  states   that 
these   lands   ttre   described   in  the  partition 
proceedings  as  worthless,  and  therefore  not 
susceptible  of  being   divided,  but  that  one 
small  plot  of  6  cottahs,  which  was  described 
as  a  hole,  is  now  a  fishery  yielding  rent,  and 
that  on  another,  which  was  then  a  road,  a 
ryot  has  since  erected  a  house. 

It  is  on  this  joint  ownership  that  the  re- 
spondent relies.  The  decision  reported  in  10 
Weekly  Reporter,  page  314,  is  brought  for- 
ward in  support.  In  that  case  the  reserva- 
tion of  the  Julkur  and  Nimukshayer  as  com- 
mon property  after  the  division  of  the  land 
was  held  to  be  sufficient  foundation  for  the 
claim  of  the  pre-emptor.  I  wish  to  offer  no 
opinion  on  this  point ; — this  case  is  clearly 
distinguishable. 

In  that  case  the  parties,  by  consent  and 
deliberately,  reserved  a  joint  interest  (if  the 
subject-matter  was  capable  of  partition).  In 
this  case,  it  is  stated  by  the  Judge  of  the 
first  Court  that  they  divided  Julkur,  Nimuk- 
shayer, Kayaree,  &c.,  in  short  every  thing 
which  was  worth  dividing,  and  only  remain- 
ed jointly  interested  in  what  was  either  ut- 
terly worthless  or  (  more  probably  )  was 
treated  as  public  property  in  the  same  way 
as  the  roads. 

In  short,  the  partition  was  as  if  two  per- 
sons dividing  a  house  and  iis  curtilnge  care- 
fully marked  off  each  room  and  foot  of 
ground,  but  forgot  or  neglected  to  sub-divide 
a  worn  and  useless  brick  that  had  fallen 
fxQm  one  of  jlbo    walls  aod  was  lyio^  in  a 


rubbish  heap  in  some  corner.  Out  of  tfaiS| 
brick  can  we  build  a  joint  ownership  of  a, 
portion  of  the  thing  sold,  when  one  of  the 
two  sells  his  separated  share  to  a  stranger? 
Yet  this  is  just  what  the  plaintiff  seeks  to 
do  in  this  case.  It  is  said  that  the  undivided; 
property  is  now  of  some  value.  Bat  it  is 
manifest  that  the  intention  was  to  make  a. 
complete  separation,  and  that  the  incomplete- 
ness, if  such  it  can  be  called,  was  at  the  ut- 
most the  result  of  mere  accident — (as  I  have 
said  above,  I  think  it  extremely  probable  that 
this  land  was  treated  as  subject  to  rights 
of  the  public  at  large  and  not  the  pri- 
vate property  of  the  landlords) — and  I  caa- 
not  conceive  that  the  respondent  can  main- 
tain that  the  oversight  is  to  override  the 
express   intention  of  the   parties. 

Mr.  Twidale  for  the  respondent  has  quot- 
ed the  instances  mentioned  in  page  478  of 
Baillie's  Mahomedan  Law;  but  in  my  opinioa 
those  cases  in  no  way  support  his  eontentioa 
but  rather  go  against  it.  In  the  first  in- 
stance, when  two  persons  holding  land  in 
common  divide  it  but  leave  an  existing  wall 
and  the  land  on  which  it  stands  undivided 
as  their  common  boundary,  they  deliberate* 
ly  and  intentionally  maintain  a  commanity 
of  interest  for  their  mutual  advantage.  The 
wall  is  an  integral  part  of  the  property  of 
each  at  the  time  of  partition,  and  eoa- 
sequently  the  right  of  pre-emption  bj  part- 
nership is  held  to  attach.  In  the  second 
case  no  community  of  interest  is  maintained. 
A  new  common  interest  is  created,  but  does 
not  extend  further  than  the  intention  of  the 
parties  at  the  time  of  creating  it,  t.  «.,  beyond 
the  wall.  The  previous  intention  to  divide 
completely  is  not  affected,  though  the  new 
wall  be'comes  a  source  of  common  profiL 
So  in  this  case,  the  common  profit  which 
may  have  arisen  since  the  separation,  which 
was  intended  to  be  complete  at  the  time  it 
was  made,  cannot  operate  to  defeat  the  ori- 
ginal intention. 

I  would,  therefore,  reverse  the  decision  of 
the  Lower  Appellate  Court  and  dismiss  the 
suit  with  costs  in  all  Courts. 

Lock,  J, — I  concur  in  making  an  order 
reversing  the  judgment  of  the  Lower  Appel- 
late Court  as  proposed  by  my  colleague. 
The  cases  which  rule  that  a  partner  in  the 
substance  is  entitled  to  exercise  the  right  of 
pre-emption,  presume  that  the  party  so 
claiming  is  a  partner  in  the  whole  property; 
and  those  rulings  are  not  applicable  to  a 
case  like  tbe  present,  where  the  original 
eslato    has    been    partitioAod    under   (bo 


Digitized  by 


Google 


isn.] 


Civil 


rm  WBXKLT  RBPORTBR. 


Ruftngs. 


m 


Baiwarah  Lnw  and  these  separate  estates 
fonned  out  of  thejone  oria:inal  estate.  The 
utmost  that  can  be  conceded  to  the  plaintiff 
is  a  right  of  pre-emption  to  so  much  of  the 
land  as  remains  in  the  joint  possession  of 
bim  and  the  vendor,  but  nothing  beyond 
it.  The  appeal  is  decreed  with  costs  in 
this  aod  the  Lower  Appellate  Court,  and  the 
decree  of  the  first  Qourt  dismissing  the  suit 
mih  costs  is  restored. 


The  2nd  March  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges. 

Appeal— Section  3418,  Code  of  Civil 
Prooedure. 

Case  No.  2028  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Shahabad, 
dated  the  2nd  June  1870,  reversing  a 
decision  of  the  Moonsiff  of  Saseeram, 
dated  the  1st  October  1869. 

Mussamat  Eitoornj   and   others  (Plaintiffs) 
Appellants, 

versus 

Oojagar  Singh  and  others  (Defendants) 
Bespondents, 

Baboo  Taruch  Nath  Dutt  for  Appellants. 

Bahoo  Rughoobuns  Sahoy  for  Respondents. 

In  &  suit  to  establish  title  to  3  annas  and  a  fraction  of 
an  estate,  plaintiff  having  obtained  a  decree  for  only  2 
annas  appealed ;  but  the  Lower  Appellate  Court  reduced 
the  share  allotted  to  the  plaintiff. 

Held  that  as  no  question  of  the  share  to  be  awarded 
was  raised  before  the  Lower  Appellate  Court  by  the 
defendant  under  Section  348,  Code  of  Civil  Procedure, 
tbat  Court  should  not  have  interfered  with  the  decision 
in  the  way  it  did. 

Ainslie,  «7. — In  this  suit  the  plaintiff 
Rooght  to  establish  his  title  to  1  anna  7  pie 
tnd  6  krants  of  mouzah  Surenda,  and  3 
Annas  11  pies  and  5  krants  of  mouzah 
Nowa,  with  a  view  to  obtain  partition  of 
the  estate.  The  suit  in  respect  of  mouzah 
Surenda  was  dismissed  entirelji  and  in  re- 
spect of  mouzah  Nowa  a  decree  was  given 
by  the  first  Court  for  2  annas.  The  plaint- 
iff then  filed    an   appeal  which  was  tried  by 


the  Subordinate  Jud^e  of  Shaliabad,  who 
confirmed  the  decision  of  the  first  Court  fa 
respect  of  Surenda,  and  modified  it  in  re- 
spect of  mouzah  Nowa  by  reducing  the 
share  allotted  to  the  plaintiff  to  1  anna  and  9 
pies.  In  this  Court  plaintifi'  only  claims  1 
anna  2  pies  in  mouznh  Surenda,  and  the  2 
annas  of  mouznh  Nowa  awarded  by  the 
Moi>nsiff.  No  question  as  to  the  share  to 
be  awarded  in  mouznh  Nowa  appears  to 
have  been  raised  by  the  respondent  before 
the  Lower  Appellate  Court  under  Sectioa 
348  of  the  Civil  Procedure  Code.  The 
Subordinate  Judge,  therefore,  should  not 
have  interfered  with  the  judgment  of  the 
first  Court  in  respect  of  that  mouznh ;  no 
attempt  has  been  made  in  this  Court  to 
support  his  judgment  in  respect  of  it  and  it 
must  be  set  aside. 

As  regards  mouzah  Surenda,  it  appears 
that  there  were  three  brothers,  Kashee. 
Gunga,  and  Gopal,  each  holding  a  share  of 
1  anna  and  2  pies.  The  shares  of  Kashee 
and  Gopal  were  sold  in  execution  of  decree 
and  purchased  by  Hur  Suliae  and  others  ; 
but  the  share  of  Guna:a  has  remained  in- 
tact up  to  the  present  time.  Subsequently 
to  the  execution  sale,  a  suit  was  brought 
by  the  plain titfs  against  the  representatives 
of  the  auction-purchasers  to  establish  their 
(^plaintiffs')  right  to  continue  in  possession, 
on  the  ground  that  the  auction-purchasers 
had  lost  their  rights  by  neglecting  to  enter 
on  the  lands  sold.  This  suit  was  dismissed. 
In  it  the  plaintiffs  claimed  to  establish 
their  title  to  1  anna  and  9  pies  out  of  the 
shares  of  Kashee  and  Gopal  which  had  beea 
sold.  They  then  set  out,  ns  they  have  done 
in  this  case,  that  each  of  the  three  brothers 
Kashee,  Gunga,  and  Gopal  held  a  1  anna 
and  2  pies  share,  and  this  does  not  seem  to 
have  been  contradicted  either  in  that  case 
or  the  present  one.  No  question  was  raised 
in  that  suit  as  to  the  rights  which  the 
plaintiff  derived  from  Gunga.  The  only 
question  was  as  to  the  shares  of  the  other 
two  brothers.  The  fact  that  that  suit  was 
dismissed  in  no  way  affects  the  claim  now 
set  up  ;  and  the  Moonsiff  appears  to  have 
been  in  error  when  he  supposed  that  the 
plaintiffs  in  that  suit  were  stating  their 
entire  interest  in  the  estate  as  1  anna  and 
9  pies,  whereas  from  a  perusal  of  the  plaint 
it  appears  that  in  addition  to  the  1  anna  and 
9  pies,  the  subject  of  that  suit,  there  was 
another  share  of  1  anna  and  2  pies  concern- 
ing which  there  was  then  no  dispute  or 
suit. 
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The  Sabordinate  Judge  has  followed  in 
the  same  error.  No  oae  appears  in  this 
Court  to  oppose  the  claim  of  the  plaintiff  in 
respect  of  the  1  anna  and  2  pies  share  of 
mouzah  Surenda,  We,  therefore,  think  that 
the  appeal  must  be  decreed  and  that  the 
plaintiff  must  obtain  a  declaration  of  his 
title  in  respect  of  1  anna  and  2  pies  of 
mouzah  Surenda  and  2  annas  of  mouzah 
Nowa.  The  appellant  is  entitled  to  his 
costs  of  this  Court  and  of  the  Court  be- 
low. 

Jackson,  J. — I  concur. 


The  2nd  March  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter^  Judges, 

Secondary  eTidenoe— Copy  of  a  copy 
—  Xaower  Court's  deolsion  —  Zaegral 
preaamptioii  —  Bindoo  X^aw  —  She- 
bait— Alienation^Fatneea. 

Case  No.  2191  of  1870. 

Special  Appeal  ftom  a  decision  passed  by 
the  Officiating  Judge  oj  Rungpore,  dat- 
ed the  \5ih  July  1870,  reversing  a  de- 
cision of  the  Officiating  Subordinate 
Judge  of  that  District,  dated  the  14M 
April  1869. 

Tahboonissa  Bibee  and  others  (Defendants) 
Appellants, 

versus 

Koomar  Sham  Eishore  Roy   (Plaintiff)  Be- 
spondent. 

Boboos  Sreenath  Dass  and  Luleet  Chunder 
Sein  for  Appellants. 

Baboo  Debendro  Narain  Bose  for  Bespond- 
ent. 

Where  the  Lower  Appellate  Court  regarded  the  evi- 
dence as  proving  that  tnere  was  an  urpunnamah,  and 
that  it  could  not  be  found  on  search,  that  Court  was 
hekl  to  have  done  right  in  accepting  as  secondary 
evidence  the  authenticated  copy  of  an  authenticated 
copy  of  that  document 

It  must  be  presumed  in  law  that  the  judgment 
of  the  lower  Court  is  right,  until  the  contrary  is  shewn. 
If  there  is  any  doubt  in  the  case,  the  benefit  of  the 
donbt  ought  to  be  given  to  the  respondent  and  not 
to  the  appellant. 

Under  the  Hindoo  Law  the  Shebait  or  trustee 
manager  of  an  endowment  is  competent  to  alienate  a 
reasonable   portion  of   the    property,  i£  such  alienation 


is  absolutely  required  by  the  necessities  of  the  maoags- 
ment,  e,  g.^  restoration  of  an  image  or  tenantable  re- 
pair of  a  temple. 

The  grant  of  a  patnee  tenure  by  a  Shebait  Bisy  be 
valid. 

Mitter,  J — The  plaintiff  in  this  case  \%  the 
purcha^^er  of  an  estate  paying  reveDue  to 
Government  at  a  sale  held  under  the  pro- 
visions of  Act  XI  of  1859,  and  he  brought 
this  suit  for  the  purpose  of  setting  aside  a 
putnee  tenure  created  by  one  Chunder  Nath 
Surmah  in  favor  of  the  defendant,  and  spe- 
cially registered  in  the  Collector's  books 
prior  to  the  purchase  of  the  plaintiff  under 
the  provisions  of  Section  39  of  that  Act. 
The  plaint  alleges  that  the  property  in  ques- 
tion belonged  in  fact  to  the  idol  Doya  Moyee 
Dabee  ;  that  Chunder  Nath  was  simply  the 
manager  of  the  endowed  property  ;  and  that 
no  permanent  alienation  like  the  creation  of 
the  putnee  which  was  alleged  to  have  been 
made  by  Chunder  Nath,  was  legally  binding 
against  the  idol,  who  was  in  fact  the  real 
defaulter  ;  and  that  the  plaintiff  was  there- 
fore entitled  to  recover  khas  possession 
of  the  property,  treating  the  putnee  in 
question  as  a  nullity  upon  the  ground  that 
it  was  created  by  a  person  without  any 
right  or  title  whatever. 

The  case  set  up  by  the  defendant  was  that 
the  property  was  not  debuttur  ;  that  Chun- 
der Nath  was  the  real  owner  of  that  proper- 
ty ;  and  that  eveu  if  Chunder  Nath  were  the 
manager  of  the  idol  Doya  Moyee  Dabee,  the 
putnee  was  created  for  such  purposes  as 
would  justify  such  alienations  under  the 
Hindoo  law,  which  is  the  law  according  to 
which  disputes  relating  to  the  debuttur  pro- 
perty are  to  be  determiued. 

The  Court  of  first  instance  came  to  the 
conclusion  that  the  putnee  was  a  valid  put- 
nee ;  that  the  debuttur  was  a  nominal  one 
(using  the  English  word  **  nominal  "  in  the 
middle  of  its  decision  which  was  written  in 
Bengalee);  and  that  the  person  who  really  had 
the  beneficial  enjoyment  of  it  was  not  the 
idol  Doya  Moyee  Dabee,  but  Chuuder  Nath, 
the  lessor  of  the  defendant. 

On  appeal  the  Judge  after  accepting  the 
copy  of  a  copy  of  an  alleged  urpunnamah, 
by  which  the  debuttur  was  said  to  have 
been  created,  came  to  the  conclusion  that 
the  evidence  on  both  sides  was  nearly  ba- 
lanced ;  that  under  that  circum^taoce  the 
burden  of  proof  ought  to  be  shifted  on  the 
defendant  ;  that  if  the  burden  of  proof  were 
thus   shifted,    no   sufficient  case  is  made  out 
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bj  him  to  rcbnt  the  prima  facie  evidence 
given  by  the  phiintiff  ;  and  the  Judge  therefore 
found  that  the  property  was  a  hond  fide 
debattur  property  of  which  Chunder  Nath, 
the  lessor  of  the  defendant,  was  simply  the 
maoager.  The  Judge  has  further  found 
that  according  to  a  decision  of  the  Privy 
CouBcil  reported  in  page  18,  Volume  XIII, 
Weekly  Reporter,  he  had  every  reason  to 
hold  that  the  creation  of  a  patnee  by  a 
Shebait  was  altogether  null  and  void,  even 
thoogh  it  might  have  been  made  under 
circumstaoces  of  necessity.  The  Judge 
then  goes  o\  to  say  that  even  if  such  an 
alieQatiou  would  be  justified  by  a  special 
case  of  necessity,  the  case  of  necessity  set 
op  by  the  defendant  was  not  sufficient. 

Under  the  above  state  of  facts,  the  simple 
qaestious  which  we  have  to  determine  in 
this  special  appeal  are,  \8t,  whether  the  find- 
ing oa  the  question  of  debattur  has  been 
irrired  at  by  the  Judge  on  legal  evidence 
and  in  a  legal  manner. 

2ndly. — Whether  assuming  the  property  to 
be  a  607tay^(/e  debuttur  properly,  a  putnee 
created  by  a  Shebait  would  be  absolutely 
null  and  void  in  law,  even  though  made  un- 
der circumstances  of  special  necessity,  and 

Zrdly. — Whether  the  cose  of  necessity 
set  up,  and,  as  the  Julge  afterwards  says 
made  out  by  the  defendant  in  this  case,  is 
stffficient  under  the  Hinioo  Law  to  justify 
the  alienation. 

We  think  the  learned  Judge  in  the  Court 
below  has  committed  errorn  in  law  on  all 
these  poioib. 

With  reference  to  the  first  poinf,  the 
Judge  admits  that  the  evidence  was  equally 
balanced,  and  it  is  clear  from  his  judgment 
that  he  would  not  have  thought  that  the 
evidence  adduced  by  the  plaintiff  was  sufli- 
cieot  to  shift  the  burden  of  proof  on  the 
Me^dfint,  if  he  had  not  accepted  the  copy  of 
the  copy  of  the  urpunnamah  above  re- 
ferred to.  We  do  not  mean  to  say  that  the 
Judge  was  wrong  in  admitting  that  docu- 
ment in  evidence  in  the  first  instance.  It 
was  offered  in  the  Court  below,  and  there  is 
evidence  on  the  record,  viz,^  that  of  Chun- 
der Nath,  which  has  been  held  by  the  Judjre 
to  prove  that  there  was  an  urpunnamah, 
and  that  that  urpunnamah  could  not  he 
found  out  or  discovered  by  him  on  senrcli. 
Under  such  circumstances,  the  Judge  was 
right  iti  accepting  secondary  evidence,  and 
as  secondary  evidence  the  authenticated  copy 


of  an  authenticated  copy  is  admissible  un« 
der  the  rulings  of  the  Judicial  Committed 
of  Her  Majesty's  Privy  Council.  But  we 
are  clearly  of  opinion  that  the  Judge  ought 
not  to  have  acted  upon  that  deed  when  it  is 
admitted  that  no  evidence  whatever  was 
given  to  prove  that  a  deed  of  that  deserip* 
tion,  containing  the  terms  and  provisions 
embodied  in  it,  had  been  actually  executed 
in  favor  of  Chuuder  Nath  by  the  former 
owner  of  the  property.  It  being  clear,  there- 
fore, that  the  Judge  was  wrong  in  acting 
upon  this  document,  we  think  he  should  not 
have  reversed  the  judgment  of  the  first 
Court  in  the  absence  of  the  urpunnamah 
for  the  duty  of  the  Appellate  Court,  as  laid 
down  by  the  Pi  ivy  Council,  is  not  to  inter- 
fere with  the  judgment  of  the  first  Court 
until  it  is  perfectly  satisfied  in  its  own  mind 
that  the  conclusion  arrived  at  by  the  first 
Court  is  erroneous.  If  there  is  any  doubt  tn 
the  case,  the  benefit  of  that  doubt  ought  to 
be  given  to  the  respondent  and  not  to  the 
appellant,  for  it  must  be  presumed  in  law 
that  the  judgment  of  the  lower  Court  is 
right  until  the  coutrary  is  shewn.  No  doubt 
the  Appellate  Court  may  make  further  en- 
quiries ;  but  such  enquiries  ought  to  be 
made  with  discretion,  and  only  in  those 
cases  in  which  the  Appellate  Court  finds 
itself  unable  to  do  justice  to  the  parties  on 
the  evidence  and  material  as  they  stand 
upon  the  record. 

Assuming,  however,  that  the  finding  oa 
the  question  of  debuttur  is  correct,  we 
cannot  agree  with  the  Judge  in  holding 
that  it  has  been  finally  decided  by  the 
Privy  Council  that  a  permanent  alienation 
such  as  the  creation  of^  a  putnee  made  hf 
the  Shebait  of  an  endowed  property,  is 
absolutely  null  and  void  even  though  it  be 
made  under  special  circumstances  of  neces- 
sity. It  is  true  that  the  idol  roust  be  treated 
in  law  as  the  owner  of  the  property,  and  it 
is  also  true  that  the  Shebait  must  be  looked 
upon  in  no  other  light  than  the  Shebait  or 
trustee  luanager  of  that  endowed  property  ; 
but  under  the  Hindoo  Law  a  Shebait  is 
competent  to  alienate  a  reasonable  portion  of 
the  profterty,  if  such  alienation  is  absolutely 
required  hj  the  necessities  of  the  manage- 
ment. This  point  has  been  so  ruled  by  this 
Court,  and  it  is  therefore  unnecessary  for  us 
to  dwell  up<>ii  it  any  further.  The  case 
referred  to  by  the  Judgt^  is  not  at  all  in 
l>oint.  In  that  case  their  Lordships  in  the 
Privy  Council  had  simply  to  deal  with  the 
question  whether  a  certain  nlienaiiou  had 
been  actually  made  by   a    person   who   held 
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the  property  in  dispute  simply  in  the  capa- 
city of  a  Shebait ;  and  in  dealing  with  that 
question  their  Lordships  observed  in  the 
course  of  the  discussion  that  such  an  aliena> 
tion  would  raise  a  presumption  of  hreach 
of  trust  on  the  part  of  the  manager,  and 
their  Lordships  would  not  therefore  pre- 
sume that  the  manager  in  that  particular 
case  actually  executed  the  deed  in  question. 

But  this  decision  actually  shows  that  there 
may  he  cases  in  which  the  grant  of  a  putnee 
tenure  by  a  Shehait  would  be  valid  ;  for  if 
such  grants  were  absolutely  null  and  void, 
it  would  not  have  been  necessary  for  their 
Lordships  in  the  Judicial  Committee  to  con- 
sider whether  the  grant  in  that  particular 
case  had  been  actually  made  or  not. 

On  the  3rd  and  last  point,  we  observe  that 
the  case  of  necessity  set  up  by  the  defend- 
ant has  not  been  rejected  by  the  Judge  as 
untrue.  The  Judge  believes  the  testimony 
of  Ch under  Nath,  and  he  expressly  uses 
the  words  **  made  out"'  with  reference  to 
the  defendant's  case  as  we  have  already  ob- 
served. Now,  accepting  the  evidence  of 
Chuuder  Nath  as  true,  it  appears  that  the 
putnee  in  question  was  granted  for  the  pur- 
pose of  raising  funds  to  repair  the  temple 
of  the  idol,  and  to  restore  its  image  which 
Lad  been  destroyed  by  some  accident  after 
the  performance  of  the  not  inexpensive 
ceremonies  prescribed  by  the  Hindoo  Law 
in  suqh  cases.  According  to  these  circum- 
stances, it  is  quite  clear  that  the  very  exist- 
ence of  the  idol  was  at  stake  ;  and  if  the 
destroyed  image  of  the  idol  had  not  been 
retored,  and  its  temple  which  was  unfit  for 
habitation  repaired,  Chunder  Nath  could 
not  have  been  in  a  position  to  fulfil  the  trust. 
T!ie  power  then  of  Chunder  Nath  to  resort 
to  an  alienation  of  a  portion  of  the  endowed 
property  in  order  to  raise  funds  for  such 
purposes  would  necessarily  follow  under  the 
Hindoo  Law  which  is  applicable  to  such  trust 
property,  for  Chunder  Nath  was  not  hound 
to  provide  for  such  expenses  from  his  per- 
sonal funds.  It  has  been  contended  that 
Judge  did  not  accept  the  case  of  necessity 
set  up  by  the  defendant ;  but  this  objection 
has  been  sufficiently  disposed  of  above. 

On  the  whole,  then,  we  think,  concur- 
rently with  the  opinion  expressed  on  this 
point  by  the  Court  of  first  instance,  that  the 
plaintiff  is  not  entitled  to  have  the  putnee 
set  aside  as  invalid.  We  accordinjjly  reverse 
the  decision  of  the  Judge  and  dismiss  the 
plaintiff's  suit  with  costs  of  all  Courtis. 


The  2nd  March    1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges. 

Zemindar —ZJaradar  (farmer). 

Case  No.  2196  of  1870. 

Special  Appeal  Jrom  a  decision  passed  by 
the  Officiating  Judge  of  Rajnhahye^ 
dated  the  9th  August  1870,  reversing  a 
decision  of  the  Deputy  Collector  of  that 
District,  dated  the  SOth  March  1870. 

Kristo  Soondur  Sandyal  and  another   (De- 
fendants) Appellants^ 

versus 

Koomar  Chunder  Nath  Roy  (Plaintiff)   Re* 
spondent. 

Baboo  Bhyrub  Chunder  Banerjee  for  Ap- 
pellants. 

Baboo  Sreenath  Doss  for  Respondent. 

The  right  of  a  landlord  to  receive  rent  from  a  fanner 
depends  upon  his  securincr  to  the  latter  quiet  poss«9sion 
and  giving  him  proper  and  lawful  means  of  realixiag^ 
rents  from  the  tenants. 

Bayley,  J, —  In  this  case,  the  plain tifiT 
sued  the  defendants,  ijaradars,  for  arrears 
of  rent. 

The  defendants'  case  was  that  the  peadahs 
on  the  part  of  the  plaintiflf  came  and  dis- 
possessed the  defendants,  turning  them  oat  of 
their  cutcherry  and  forbidding  the  ryots  to 
pay  rents  to  the  defendants  and  otherwise 
interfering  with  the  proper  collection  of 
their  rents. 

The  first  Court  gave  the  plaintiff  a  de- 
cree for  rupees  217*3-9,  which  was  accepted 
by  the  agent  of  the  defendants  as  correct. 
It  found  that  no  means  had  been  afforded  to 
plnintiff  by  the  defendants  to  ascertain  the 
amount  of  rent  due  to  the  defendants  from 
the  ryots  with  reference  to  the  portion  of 
period  for  which  the  plaintiff  had  dispossess- 
ed the  defendants. 

The  Lower  Appellate  Court  in  remarking 
upon  the  evidence  taken  by  the  Ameen 
states — "  That  evidence  confirms  the  vie^w  I 
'*  have  alrendy  stated  as  my  impression  from 
**  the  evidence  taken  in  Court,  t.  e.,  that 
*'  tliere   was   no  formal  dispossession  by  the 
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'*  RfiJAh,  plaiDtiff,  but   that   the  ryots  were 
"  eDcoaraged  to  pay  their  rents   directly   to 
''  the  Rajah.     Most  of  the  witnesses   admit- 
**  ted  that  the  ijaradars  were  in  possession  ; 
"  others    did    not  know   which  party   was 
**  in   possession  ;    many   stated   that     rents 
"  were   not   now  being  paid,  and   nearly  all 
"  declared    that    the   Rajnli     had   sent   for 
"  their  dakhillas,  and  that  the  dukhillas  were 
"still   with    him."     Then*  the  Lower   Ap- 
pellate  Court  goes  on — "  It  is  quite  clear 
**  that  while  there  had  been  no  formal  eject- 
"  ment,  the  Rajah,  plaintiff,  had  unjustifiably 
"  interfered   in  the  collection  of  rents,   had 
"encouraged  the    ryots    to    deposit     their 
*'  rents  with  him  as   superior   landlord,    and 
"  bad   for    the  same   reason  collected  their 
**  dakhtllas,  probably  with  the  view   of  de- 
"  terminiDg  how  far  the  arrears  of  the  far- 
"  mers   were   due   to   the    non-payment   of 
"  rent  by  the  ryots."     The  Lower  Appellate 
Court,  however,  held  that  the  farmers,  defen- 
dants, were  in  possession,  and  were  liable  for 
the  kists  of  rents  which   had   accrued  since 
the  alleged   dispossession.     Further    on    in 
the  judgment,  the  Lower  Appellate  Court  ob* 
serves  that    the    defendants    had    their  re- 
medy at   law  by  suing  the  defaulting   ryots 
for  arrears,  and  that  they  could  not  plead  as 
set   off  the  amount    they   had  paid  to  the 
saperior  landlord. 

Now,  the  real  right  of  the  zemindar  to 
receive  rents  from  the  farmers  depends  upon 
his  securing  to  the  latter  quiet  possession, 
and  giving  him  proper  and  lawful  means  of 
realiiing  rents  from  the  ryots.  In  the  pre- 
sent case,  it  is  clear  from  the  findings  of  the 
Lower  Appellate  Court,  as  quoted  above,  that 
that  quiet  possession  and  proper  and  legal 
means  of  collecting  rents  have  been  directly 
interfered  with. 

It  is  said  that  the  Rajah,  plaintiff,  received 
reots  only  as  depositary,  but  he  refused  to 
produce  his  books  or  to  show  that  credit  was 
given  in  any  way  to  the  farmers  for  the 
sums  received.  It  is  quite  clear  that  the 
receipt  of  renis  by  the  zemindar  from  the 
ryots  was  a  direct  interference  with  the 
furmers*  right.  It  is  no  answer  to  say  that 
the  farmers  must  pay  to  the  zemindar  after- 
wards. The  contract  with  the  farmers  was 
that  they  shouU  be  guaranteed  in  quiet  and 
undisturbed  possession  and  means  of  collect- 
ing rents  direct  as  was  defendant's  right. 
More:>ver,  it  seems  that  the  finding  of  the 
Lower  Appellate  Court  is  against  the  evi- 
d«0C9  which  the  Court  itaelf  records. 


We,  therefore,  reverse  the  decision  of  the 
Lower  Appellate  Court  and  affirm  the  decisioa 
of  the  first  Court  with  costs  of  this  appeiil 
and  of  the  Lower  Appellate  Court. 


The  2nd  March    1871. 

Present  : 

The  Hon'ble  H.  V.  Bay  ley  and  Dwarkanath- 
Mitter,  Judges, 

VLight  ot  ooonpanoy-— SUeotment* 

Case  No.  2204  of  1870- 

SpeQial  Appeal  from  a  decision  passed  by 
the  Judge  of  Rungpor^,  dated  the  ISth 
August  1870,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District,  dat" 
edthe\SthMayim9. 

Hyder    Buksh    and   another    (Defendants) 
Appellants, 

versus 

Bhoopendro    Deb  Coomar    (Plaintiff)    Re- 
spondent. 

Baboo  Debendro  Narain  Bose  for   AppeU 
lants^ 

Baboo    Unnoda  Pershad  Banerjee  for  Re« 
spondent. 

A  zemindar  cannot  eject  tenants  who  have  been  hold- 
ing or  cultivating  for  a  period  of  more  than  12  years, 
even  though  they  were  originally  tenants-at-will. 

Mitter,  J, — We  think  this  case  ought  to 
be  sent  back  to  the  Lower  Appellate  Court 
for  the  purpose  of  determining  whether  the 
defendants,  special  appellants,  have  acquired 
a  right  of  occupancy  in  the  property  in  dis- 
pute under  the  provisions  of  Section  6  Act 
K  of  1859.  The  defendants  might  have 
been  oris^innlly  tenants-at-will,  but  if  they 
and  their  ancestors  have  been  holding  or 
cultivating  the  lauds  in  dispute  for  a  period 
of  more  than  12  years,  the  zemindar  who  is 
the  lessor  of  the  plaiutifis  in  this  case  could 
not  have  ejected  them  under  the  law,  and  the 
plaintiffs  who  derive  their  title  from  the 
zemindar  would  also  stand  in  the  same  posi« 
tion.  From  the  tenor  of  the  Judge's  deci« 
sion,  it  appears  that  one-half  of  the  jote  at 
I  least  has  been  in  the  possession  of  the  defen- 
1  dan  Is  aad  their  aucestors   for  a  very    lon^ 
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time.  Wiih  reference  to  the  other  hnlf, 
no  express  opinion  has  been  given  by  the 
Jud^e  as  to  the  length  of  time  for  ^hich 
the  defendants  and  their  predecessors  have 
been  in  possession.  The  case  is,  therefore, 
remnnded  to  the  Jndge  for  tlie  purpose 
of  trying  whether  the  defendants  and  their 
predecessors  have  been  in  possession  of 
the  disputed  lands  as  ryots  for  a  period 
of  more  than  12  years  or  not.  If  this 
question  is  determined  in  the  affirmative, 
the  present  suit  mast  be  dismissed  because 
the  defendants  would  be  entitled  to  hold 
the  lands  subject  to  the  payment  of  a  fair 
and  equitable  rent,  if  their  tenure  is  not  other- 
wise protected  from  enhancement. 

Bemand  accordingly. 


the  3rd  March  1871. 

Present : 

The  Hoa*ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges. 

Xntermedlate  -  liolderA  —  XieBSor   and 
XieBBee— Xilmitation. 

Case  No.  1817  of  1870. 

Special  Appeal  from  a  decision  passed  by  , 
tke  Officiating  Additional  Judge  of 
Tirhoot,  dated  tJte  Sth  June  1870.  affirm- 
ing a  decision  of  the  Subordinate  Judge  I 
of  that  District,  dated  the  loth  December  | 
1869.  I 

Shaikh  Najmoddeen  Hosiein  (Plaiatiif) 
Appellant, 

versus 

Mr.  Lloyd  (Defendant)  Respondent* 

Mr,  C.  Piffard  for  Appellant. 

Mr.  R.  T.  Allan  for  Respondent. 

Intermediate -holders  setting  up  as  moknrureedars  are 
Aot  debarred  from  pleading  limitation  against  their 
Imodlerd. 

Ainslie,  J, — The  plaintiff,  who  is  special 
appellant  in  this  Court,  instituted  this  suit 
to  eject  the  defendant  from  33  beegnhs  of 
bind  on  the  allegation  that  thta  land  was 
held  l^y  Justin  Finch  on  a  lease  for  life,  and 
that  the  tenancy  determined  on  his  death  in 
1861.  No  copy  or  counterpart  of  the  lease 
Las  been  produced,  and  it  is  now  admitted 
that  there  is  no  such  lease.  Defendants 
baT«  put  forward  a  lease  granted  ia  1794  to 


one  Louis  Kech  or  Kirke,  assigned  by  him  to 
Joseph  Finch  in  1808.  On  the  prodnetioa 
of  this  document  the  plaintiff  denied  it3 
genuineness,  and  now  contends  farther  that 
even  if  it  be  genuine  it  creates  no  perma- 
nent tenure. 

The  case  of  the  plaintiff,  as  stated  in  this 
Court  by  Mr.  Piffard,  is  as  follows  :— That 
plaintiff  havinor  acquired  the  estate  called 
upon  Geoffrey  Finch,  the  owner  at  that  time 
of  the  Shahpore  Oondee  factory,  to  showbii 
title  to  hold  certain  lands :  he  was  thea 
informed  that  a  mokururee  lease  in  favor 
of  Justin  Finch  was  in  his  possession, 
but  that  it  was  then  in  Calcutta  ;  and 
Finch  promised  to  produce  it.  In  reli- 
ance on  this  assertion  and  promise,  plain- 
tiff received  rents  and  granted  receipts  as 
for  a  permanent  tenure.  This  went  on  from 
1241  (1833-34)  to  1861,  when  a  portion  of 
the  estate  in  which  the  Finches  had  arquired 
a  share  took  place,  and  it  became  necessary 
to  examine  the  various  deeds  affecting  the 
property.  Plaintiff  then  learnt  that  there 
was  no  mokururee  deed  in  favor  of  Jostia 
Finch  but  was  informed  that  he  had  a  lease 
for  life,  and  he  now  seeks  to  eject  the  de- 
fendants who  have  held  the  factory  since 
Justin  Finch's  death.  It  is  contended  by 
Mr.  Piffard  that  no  question  of  limitatioa 
arises  when  the  defendant  admits  that 
plaintiff  is  his  landlord  ;  and  secondly,  that 
even  if  limitation  could  be  pleaded  the  plain- 
tiff would  be  in  time,  as  he  was  kept  from 
asserting  his  rights  by  a  fraud,  and  that  the 
discovery  of  that  fraud  only  took  place 
in  1861« 

The  right  to  re-enter  on  the  expiry  of  a 
terminable  lease  granted  to  Justin  Finch 
is  abandoned,  and  the  case  as  now  put  is  in 
the  form  of  a  claim  to  a  discovery  of  the 
title  of  the  defendants  and  a  trial  of  the 
title  that  qiay  be  set  up. 

It  appears  that  the  factory  was  built 
before  1798,  when  the  plaintiff's  father  ac- 
quired the  village  at  a  revenue  sale.  The 
greater  part  of  the  land  in  suit  is  covered 
by  the  buildings  connected  with  the  factory, 
and  as  Mr.  Piffard  for  the  special  appellanl 
abandons  the  claim  to  eject,  the  only  ques- 
tion to  be  tried  is  whether  the  case  put  ia 
by  defendants  is  genuine  and  valid. 

Of  its  genuineness  there  seems  to  be  no 
donbt  whatever.  It  can  only  be  in  respect 
of  this  deed  that  the  Judge  observes — "It is 
'*  clearly  proved  who  the  original  mokururee- 
*'  dars  were^  and  that  thej  were  succeeded 
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"  I'n  due  coaree  by  Joseph  Finch,  then  by 
"Geoffrey  Finch,  after  whom  Frederick  and 
''Jostin  held  undiBturbed  poseeBsion   of  the 

As  regards  the  validity  of  the  deed,  the 
Judge  observes  that  it  is  needless  to  discuss 
it,  the  suit  being  barred  by  limitatioo. 

It  is  admitted  that  the  plaintiflPs  father 
icqaired  the  estate  in  which  the  lands  in 
dispute  lie  at  a  revenue  sale  in  1798,  and 
ihat  the  factory  was  then  built.  It  has  not 
been  shown  how  the  property  was  dealt  with 
for  the  next  35  years,  but  from  1833  it  was 
treated  as  a  niokururee,  nud  this  continued 
unchanged  down  to  1861  for  nearly  27 
years. 

Here,  if  ever,  limitation  must  operate  to 
prevent  the  landlord  from  deuyiug  the  nature 
of  the  tenure* 

The  rule  that  a  tenant  cannot  plead  limi- 
tation against  his  landlord,  as  laid  down  in 
\ll  Weekly  Reporter,  page  395,  in  which 
))revious  decisions  are  cited,  appears  to  be 
Too  general  in  its  terms.  That  this  view 
xras  not  taken  by  their  Lordships  of  the 
Pri?y  Council  Id  the  case  of*  Rnjah  Snheb 
Ferladh  Sein  versus  Doorga  Pershad 
Tewaree,  and  in  the  same  versus  Hun 
Bahadoor  Singh,  XII  Moore,  pp.  323  and 
834,  is  clearly  deducible  from  the  judgments 
1o  those  cases,  though  not  expressly  slated 
ID  80  many  words. 

The  lower  Courts  having  found  on  tlie 
ksoeof  limitation  in  favor  of  therespoudents, 
«ho  elaimed  as  mokurureedars,  their  Lord- 
thips  oUserve  in  the  first  case  that  there  is 
ao  evidence  to  show  that  the  appellant  had 
any  knowledge  of  the  claims  so  made  at  any 
lime  more  than  12  years  before  institution 
<of  eoit,  and  therefore  his  suit  was  within 
UflM  ;  mtid  iu  ibe  second,  that  the  knowledge 
of  the  oaokurnree  Itase  had  been  wrongly 
iolerred  from  a  circumstance  which  did  not 
wuTfiQt  the  inference. 

Now,  if  there  was  any  general  rule  of  law 
by  which  a  person  claiming  as  mokurureedar 
is  debarred  frofli  pleading  limitation  against 
Ilia  landlord,  surely  their  Lordships  would 
have  disposed  of  these  cases  on  that  ground, 
and  woaid  uot  have  gone  into  the  question 
of  Molice  of  claim.  The  fact  that  their 
Lordahipa  considered  it  necessary  to  enquire 


♦  12  W.  R.,  P.  C ,  p.  6, 


into  the  date  on  which  the  landlord  re- 
ceived notice  that  the  intermedinte-holders 
were  setiing  up  ns  mokurureedaia  with 
a  view  to  determine  the  issue  of  limi- 
tation, shows  clearly  that  ihe  issue  is  one 
which  can  be  r^iised  bei«reen  parties  so  re- 
lated. Having  this  authority  to  support 
the  view  now  taken,  it  is  not  necessajy  to 
discuss  the  question  at  length  ;  but  J  must 
confess  that  I  do  not  see  on  what  grounds 
it  can  be  said  that  a  mokurureedar's  title, 
by  which  the  landlord's  power  to  doal  with 
his  estate  at  his  own  pleasure  and  to  the  best 
advantage  is  limited,  is  not  pro  (nnto  an 
adverse  title.  It  has  been  contended  that 
a  title  to  be  adverse  must  be  such  as  is 
inconsistent  with  any  title  whatever  in 
the  opposite  party,  and  the  cases  cited 
appear  at  first  sight  to  go  to  that  length.  If 
on  a  close  examination  these  cases  appeared 
to  support  the  contention,  and  there  was 
no  decision  of  the  superior  Court  on  the  . 
point,  I  should  be  inclined  to  submit  the 
question  to  a  Full  Bench  ;  hut  as  matters 
stand,  it  appears  to  me  that  it  is  clearly 
settled  by  the  decision  of  the  Judicial  Com- 
mittee and  that  we  have  only  to  follow  that 
decision.  I  therefore  hold  that  this  suit  is 
barred  by  limitation,  unless  the  plaintiff  can 
remove  the  bar  by  his  plea  of  fraud  which 
remains  to  be  considered. 

Mr.  Piffard  contends  that  there  is  evidence 
that  the  coosent  of  the  landlord  to  the  hold- 
ing of  Justin  Finch  as  a  mokurureedar  was 
obtained  by  a  false  statement  in  respect  of 
the  existence  of  a  mokururee  lease  said  to  be 
in  Calcutta,  and  that  this  evid<>nce  stands  un- 
contradicted. On  this  point  the  Judge  has 
recorded  no  opinion,  but  it  is  unnecessary  to 
remand  the  case  ;  for  on  looking  at  the  evi- 
dence, it  is  clear  that  the  plea  cannot  be 
maintained.  The  point,  though  not  now 
taken  for  the  first  time,  wiis  evidently  not 
much  relied  on  below  ;  and  tlie  bare  state- 
ment of  Waezooddeeu  is  so  inconsistent  with 
the  course  of  dealing  between  the  parties,  and 
it  is  so  utterly  improbable  that  the  landlords 
who  have  held  the  estate  from  1798  and  have 
for  so  long  been  treating  the  tenure  as  a 
mokururee,  and  have  not  even  attempted 
to  show  that  at  any  time  since  1798  the 
laud  in  suit  has  been  held  on  a  lease  for  a 
term,  should  have  really  been  led  to  believe 
that  any  lease  to  Justin  Finch  existed,  of 
which  they  had  no  personal  knowledge ; 
that  the  statement  of  this  witness  cannot 
possibly  support  a  finding  that  a  fraud  was 
practised  on  the  plaintiff,  by  which  he  was 
prevented  from  ascertaining  the  true  state  of 
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the  case,  and  that  such   fraud  was  only  dis- 
covered in  1861. 

In  my  opinion  the  appeal  must  be  dismiss- 
ed with   costs. 

Jackson,  J, — I  concur  in  holding  that  the 
plaiutitf  in  this  case  is  barred  by  lopse  of 
time. 

By  his  own   showing    he   had   notice   so 
long  ago  as  1833  that  the  defendant  claimed 
to  hold  the  land  upon  the  very  title  which  I 
the  defendant  now  asserts,   namely,  a  mo-  i 
kururee  lease  ;  and  he  permitted  the  defend-  \ 
ant  to  continue  holding,  as  he  had  previously 
held  for  five  and  thirty  years,  down  to   the 
bringing  of  the  present  suit — a   period  of 
about  10  years. 

I  think,  therefore,  that  the  only  possible 
ooncluBion  was  the  dismissal  of  the  suit. 

The  appeal  will  consequently  be  dismissed 
with  costs. 


The  drd  March  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Sale  under  Act  VZXX  (  B.  C. )  of  X865--  I 
SJectment.  , 

Cose  Nos.  2045  to  2050  of  1870.  I 

i 
Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghlt/,  dated 
the  2Zrd  August  1870,  affirming  a  deci-  , 
sion  of  the  Moonsiff  of  Ghattal,  dated 
the  27 th  June  1870. 

Raj  Eiahen  Mookerjee  (Plaintiff)  Appel- 
lant, 

versus 

Dusruth  Sootrodhur  and  others  (Defendants) 
Respondents. 

Baboo  Umbika  Chum  Banerjee  for  Appel- 
lant. 

Baboo  Dwarhanath  Sein  for  Respondents. 

Whero  the  ripbta  and  interests  of  a  judgment-debtor 
ate  sold  in  execution  under  Act  VIII  (B.  C.)  of  18C5, 
the  tenure  itself  does  not  pass,  much  less  does  it  pass 
free  from  all  incumbrancer ;  and  the  purchaser  is  not 
entitled  to  eiect  tenants  who  have  been  occupying  and 
tulrivating  the  land  for  more  than  12  years. 


Kemp,  J, — This  suit  was  brought  by  the 
plnintift,  who,  after  resuming  certaiu  laJLhe- 
roj  lands,  brought  rent-suits,  obtained  a  de- 
cree, and  in  execution  purchased,  as  he  says, 
tlie  land  free  of  all  incumbrances  under  Act 
VIII  of  1865.  He  now  sues  several  ryofa 
who  are  represented  in  tlie  several  cases, 
Nos.  2045  to  2050,  to  eject  them  from  their 
tenures. 

Both  Courts  have  held  that  these  ryots 
are  khoodkflsht  ryots;  that  they  have  been 
in  occupancy  of  the  land  for  more  than  12 
years  ;  that  they  have  built  houses  upon  it  nt 
some  expense  ;  that  the  plaintiff  is  not  en- 
titled to  eject  them  summarily  ;  and  that  he 
is  only  eutitled  to  receive  rent  from  them. 

Turning  to  the    sale-certificate,    we   fiad 
that   the   rights   and  interests  of  the  judg- 
ment-debtor only  passed  to  the  plain i iff,  and 
there   is   nothing,  which,  according   to    the 
wording  of  the  certificate,  shows  that   the 
tenure  was  sold,  and  much  less  that  it  was 
sold  free  of  all  incumbrances.    On  the  merits 
of  the  case,  we  have  no  doubt  that  the  deci- 
sion of  the  Judge  is  a  just  and  proper  deci- 
sion.    We  have  been  shown  two  pottahs  in 
two  out  of  the   six  cases   before  us.     One 
pott  ah  is  for  5  cottahs  of  land,  and  the  other 
for  1  beegah  11  cottahs.     In  the  pottab  for 
1  beegah  1 1  cottahs,  there  is  a  distinct  men- 
tion made  that  the  land  was  taken,  not  only 
for  dwelling  but  also  for  ogrioultural    pur- 
poses ;  and  in  the  pottah  for  5  cottahs,  al- 
tiiough  it  is  mentioned  that  the  land  is  taken 
for   •*  boodbash,"  it  is  also  recited  that  (he 
land  is  bastoo  and  oodbastoo;  and  it  cannot 
therefore  have  been  taken  for  purely  dwell- 
ing   purposes.     Moreover,    there    are    other 
terms  in  the  pottah  quite  inconsistent   with 
any  such  supposition  ;  for  instance  the  pottah 
contains  a  clause  that  the  ryot  will  not   have 
the  right  to  any  cloim  for  abatement  on  ac- 
count of  fallow  lands,  droughts,  inundations, 
and   the   like.     If  the  land  was  taken    for  % 
dwelling-house,  and  for  that  purpose  alone, 
such   a   clause  would  be  quite  inconsistent. 
In  the  other  pottah,  it  is  very  clear  that  it 
could  not  have  been  taken  only  for  dwelling 
purposes.     A  decision   has   been   quoted  to 
show    that   under    Section    6   of  Act   X  of 
1859,  no   occupancy  right  can  be  acquired 
in  lands  taken  for  purely  building  parpoaea. 
That  decision  does  not  apply  to  the  present 
case,  and  moreover  this  case  is  governed  not 
by  Act  X  of  1859  but  by  Act  VIII  of  1865; 
and  we  find  that  the  plaintiff  has  not  bought 
the  tenure  free  of  incumbrances,  and    is   not 
entitled  to  eject  the  tenants  who  have   been 
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occapying  and  oultivatiog  the  lands  for  more 
than  12  years.  He  may  be  entitled,  as  the 
lower  Courts  have  held  him  to  be  entitled, 
to  receive  rent  from  them  ;  but  he  is  certain- 
ly not  entitled  to  eject  them  summarily. 

The  special  appeals,  namely,  Nos.  2045, 
2046,  2047,  2048,  2049  and  2050  of  1870 
are  therefore  dismissed  with  costs. 


The  3rd  March  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Sectloii  35*  Act  V2XX  of  1S»9— Fro- 
oednre. 

Case  No.  2052  of  lb70. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  East  Burdwan, 
dated  the  Uth  June  IS70,  reversing  a 
decision  of  the  Moonsiff  of  Aosgaon, 
dated  the  Srd  August  1869. 

Wcomesh  Chunder  Boy  and  others  (Defend- 
ants) Appellants^ 

versus 

Jonardan    Hnjrah   and    others    (Plaintiffs) 
Respondents. 

Baboos  Doorga  Mohun  Dass  and  Judoonath  ; 
Mookerjee  for  Appellants. 

Baboo  Grish  Chunder  Chatterjee    for    Re- 
spondents. 

Where  a  party  fails  to  file  a  memorandum  of  objec- 
tions under  Section  854  Act  VIII  of  1859,  the  Appellate 
Court  is  not  at  liberty  to  decide  the  case  ex-porte  with- 
out considering  the  evidence. 

Kemp,  J.— This  was  a  case  in  which  the 
plaintiffs  sued  to  have  their  right  of  irriga- 
lioD  in  the  tank  of  the  defendant  declared. 
When  the  case  was  first  before  the  Moonsiff, 
the  very  issue  that  was  raised  in  the  remaiid 
order  was  rawed  in  the  firs*  initftoce,  for 


the  Moonsiff  says  that  the  plaintiffs  have  to. 
prove  three  things  to  have  their  right  of 
irrigation  from  the  disputed  tank  declared— 
Ist,  that  they  have  irrigated  their  lands  with 
the  waters  of  the  disputed  tank  for  12  years 
or  upwards  prior  to  the  institution  of  the 
suit ;  2nd,  that  they  so  irrigated  their  lands 
during  the  said  period,  that  is  to  say,  for 
12  years  without  interruption ;  and  Srd, 
they  should  further  show  that  they  had 
the  undisputed  use  of  the  waters  for  that 
time. 

Id   the  first  instance,  the  Moonsiff  found 
that  the  evidence  of  the  plaintiff's  witnesses 
was  very  confused  as  to   the   period   during 
which   tliey,   the    plaintiffs,   had    irrigated 
their   lauds  with  the  waters  of  the  disputed 
tank,  and   that   they   had   not   proved  their 
right  of  user  ;  further  that  the  evidence  of 
the   witnesses  examined   by    the   plaintiffs 
so   far   from  supporting  their   case  in  some 
respects  damaged  the  case  of  the  plaintiffs, 
and  he  dismissed  the   suit.     Then    the  case 
came   on   appeal   before   the  Judge,  and  the 
J  udge  remanded  it  and   said   the   following 
issue   must  be   tried,   namely,    whether  tlie 
plaintiffs   have   a   prescriptive  right  to  irri* 
gate  their  lands  from  the  water  of  the  de- 
fendant's tank,  and  whether  they  have  exer- 
cised this  right  without  interruption  for  a' 
period  of  12  years  previous  to  fhe  date  of 
their  cause  of  action.     Now,  that  is  the  very, 
point  that  had  been  already    raised  and  tried 
by   the  Moonsiff',  and  the  remand  does  not 
appear  to  us  to  have  been  in  any  way  neces- 
sary.    The  present  Judge,  however,   agreed 
with   his   predecessor  that  the  issue  he  had 
drawn   up   was   the  proper  one  to  be  tried, 
and    therefore   he   referred   the   case  to  the 
Moonsiff  for  re-trial  under  Section  354,  and, 
strange  to  say,  the  Moonsiff,  the  same  Baboo 
who  first   tried   the  case,  comes  to  quite  an 
opposite  conclusion  upon  the  same  issue  and 
on   the   same  evidence   from    that  he   liad 
formerly  come  to.     After   the  remand,    the 
Moonsiff  held  that  the   plaintiffs   had   made 
out  their  case   and   says—"  Indeed  the  wit- 
«*  nesses  of  the  plaintiffs   did   not   in   their 
**  former  depositions  make  the   above  state- 
**  ment,"    namely,    that   the   plaintiffs   had 
uninterruptedly    irrigated    their  land   from 
the  tank  in  dispute  for    12  years  ;  "  but  as 
**  the  point  was  not  distinctly  mooted  in  the 
««  issues  formerly  framed,  and  the  witnesses 
"  were  not   especially    examined  on  it,  they 
»«  had  disposed  in  the  above  manner  ;  and  I 
**  therefore  think  my  former  judgment  waa 
♦*  wrong."    Now,  it  i»  very  cWar,  as  already 
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shown,  timt  tlie  sfime  qnestic  n  was  distinct- 
ly mooted  ;  and  it  is  tlierefore  difficult  to 
understand.  Iiow  the  Moousiff  could  have 
chanjred  his  opinion  so  completely,  unless  he 
considered  that  because  the  case  was  re- 
manded he  was  bound  to  find  for  the 
plaiDtifld. 

In  special  appeal  th«  first  point  taken 
is  that  no  time  was  fixed  by  the  Appellate 
Court  within  which  the  parties  to  the  suit 
might  file  their  memorandum  of  objections 
to  the  finding  of  the  first  Court. 

his  ground  was  not  taken  in  the 
)f  special  appeal  ;  but  even  if  it 
taken,  we  think  there  is  no  force 
itever.  It  is  clear  that  the  2nd 
niQ  fixed  for  tlie  hearing  of  the 
the  case  was  not  decided  until 
if  June  ;  and  therefore  there  can 
)t  that  the  special  appellants  had 
time  within  which  to  file  their 
urn  of  objections.  Moreover,  we 
he  Judge  says  that  the  case  was 
by  the  Mooiisjff  on  the  14th  of 
i  the  2nd  of  June  fixed  for  the 
nd  no  memorandum  of  objections 
iled  up  to  that  date  ;  and  therefore 
from  what  the  Judge  says,  that 
'  June  was  fixed  as  the  time  with- 
such  objections  might  be  filed. 

The  second  objection  taken  in  special 
Appeal  appears  to  us  to  have  considerable 
force,  namely,  that  the  Judge  is  wrong  in 
law  in  holding  that,  as  no  objections  had 
been  put  in  by  the  petitioners  to  the  finding 
of  the  Moon  si  if,  it  was  not  necessary  for 
him  to  look  into  the  case  ;  that  he  should 
liave  looked  into  the  evidence  and  con- 
sidered whether  or  not  the  finding  arrived 
nt  by  the  Moousiff  was  correct.  On  the 
other  sid**,  a  decision  has  been  quoted  to  be 
funnd  in  Volume  IX,  Weekly  Reporter,  p. 
438.  In  that  case,  the  time  fixed  for  filing 
the  memorandum  of  objections  appears  to 
have  been  one  month  from  the  time  the 
finding  of  the  Moonsiff  was  submitted. 
Mr.  Di>yne  in  that  case  applied  to  be  heard 
to  object  to  the  finding:  of  the  Moonsill 
without  any  memorandnra  of  objections 
having  been  filed  by  his  client.  Mr.  Peter- 
son opposed  the  application,  and  the  Court 
said  that  they  declined  to  hear  Mr.  Doyne. 
But  the  circumstances  of  that  case  are  not 
before  us :  no  reasons  are  given  why  the 
Court  declined  to  hear  Mr.  Doyne,  neither 
is  the  argument  of  the  Counsel  on  both  sides 
quoted  ;  and  Mr.  Justice  Loch,  one  of  th^ 
Judjjefl  wba  lat  oo  that  oQoaiion,  \^  b«ea 


consulted,  and  from  what  has  fallen  from  the 
learned  Judge  we  may  say  that  it  was  not 
the  intention  of  the  Court  to  take  the  ex- 
treme view  contended'  for  by  the  other  side, 
namely,  that  because  a  party  has  not  file<f 
a  memorandum  of  objections  under  Sectioa 
364,  the  Appellate  Court  is  at  liberty  to 
decide  the  appeal  wkbout  looking  at  the 
evidence.  The  Section  itself  aajs  that 
either  party  **may/'  within  a  time  to  be 
fixed  by  the  Appellate.  Court,  file  a  memo- 
randum of  any  objections  to  the  finding, 
and  after  the  expiration  of  tlta  period  bo 
fixed  the  Appellate  Court  shall  proceed  to 
determine  the  appeal.  Tlierefore,  under  tjie 
Section  it  is  optional  to  the  parties  to  file  or 
not  to  file  sueb  memorandum  of  objectioni, 
and  there  is  nothing  in  the  Section  which' 
says  that  the  Court,  in  the  absence  of  any 
memorandum  of  objections,  shall  proceed  to 
decide  tlie  case  ex-par  it.  On  tlie  conimj^ 
the  Section  says  that  the  Appellate  Cuart 
shall  proceed  to  determiue  the  appeal. 

Then  it  is  said  by  the  other  side  that,  even 
admitting  this  view  of  the  law,  the  appellant 
has  no  ground  for  special  appeal,  inasroocli 
as  the  Judge  has  come  to  a  fitidhig  apon  the 
evidence  and  that  he  has  determined  the 
appeal.  We  think  that  he  has  not  done  so 
in  this  case.  As  already  shewn,  the  same 
Moonsiff  who  tried  the  suit  before  the  re- 
mand comfdetely  changed  his  opinion  ofter 
remand,  and  certainly  his  reasons  for  so 
changing  his  opinions  are,  to  say  the  least  of 
it,  most  unsatisfactory  and  quite  incomistent 
with  his  former  judgment, — a  judgment  ar- 
rived at  on  the  very  same  issue  as  that  fixed 
by  the  Judge  on  remand.  Then  the  Judge 
says — '*  No  objection  has  been  filed  by 
either  party  to  the  finding  of  the  Moonsiff, 
and  I  therefore  determine  the  appeal."  la 
using  this  word  "determine,"  it  seems  pro- 
bable that  the  Judge  had  Section  35i  before 
him  at  the  tifne  of  writing  his  d<^ci8ion  ;  and 
he  says — '*  I  determine  the  appeal  by  holding 
that  the  Moonsrff's  last  decision  is  correct, 
and  that  the  plaintiff  is  entitled  to  irrigate 
his  land  from  the  tank  in  question*'  ;  but  no 
reasons  whatever  are  given  why  he  coa- 
siders  the  Moonsiff's  decision  to  be  correct 
and  his  former  decision  Wrong,  and  why  the 
plaintitT  is  entitled  to  irrigate  his  lauds 
from  the  defendant's  tank.  We,  therefore, 
remand  the  case  for  the  Judge  to  give  his 
reasotie  io  full  for  holding  the  last  decision 
of  the  Mooosifi'  to  be  correct,  and  to  re  try 
the  case  after  coaaideiing  the  wbol^  caa^* 

Cost9  t9  foltp^  (b^  r^9uU« 
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The- 25th  February  1871. 

Prefeni : 

Th«Hon'bl»J.  P.  NorranB,  Officiating  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson 
and  E.  Jackson,  Judges, 

Stamp— Bxbllylt  —  IMieiiiBeat  filed  by 
vUneBS — Oourt  Fees'  Act, 

Reference  to  the  High  Court  by  the  Officia- 
ting Judge  of  Xishnaghur,  dated  the  14M 
February  1871. 

Anonymous. 

Stamp-duty  is  not  chargeable  on  an  application  by 
«  wiloeas  for  tbe  return  of  a  document  tiled  by  him  in 
obedience  t(>  a  summons. 

Re/erence.-^l  have  the  honor  to  apply 
for  iDStructioti  as  to  whether  an  application 
by  ft  witness  for  the  reiurn  of  a  document 
produced  by  him  in  obedience  to  a  summons 
and  filed  with  the  records  of  a  case,  is 
ciiftrgeaUle  with  siuilip^duty  or  tiot. 

It  seenis  to  me  that  the  question  id  whe- 
ther such  an  application  comes  properly 
uuder  Section  19,  Clause  14,  or  under  Sche* 
dale  2,  No.  I,  of  the  Court  Fees'  Act.  I 
think  the  words  **  or  in  respect  of  the  pro- 
**  daetion  or  filing  of  any  exhibit"  in  the 
former  place  hardly  apply  to  the  present 
case  ;  still  it  seems  a  hardship  that  a  witness 
ibonld  be  obliged  to  apply  oo  a  stamp.  I 
hare,  therefore,  the  honor  to  request  the 
itMtriMetion  of  the  Court  od  the  point. 

Opinion  of  the  High  Court  2-^ 

Norman,  C.  «/. — I  think  (hat  stamp-duty 
\8  not  chargeable  on  a  request  by  a  witness 
for  the  return  of  a  document  which  haa  been 
produced  by  hitn. 

L,  S,  Jothsony  J. — Prima  facie  it  would 
appear  that  a  document  produced  by  a  wit- 
ness sumrtioned  for  the  purpose  under  Sec- 
tions 149-153,  Code  of  Civil  Procedure,  does 
not  stabd  in  the  satne  category  as  an  exhibit 
produced  and  filed  by  Vk  party  under  Section 
128,  or  earlier  Section  ;  and  he  would  Appa- 
rently he  entitled  to  have  it  handed  back  to 
him  at  the  conclusion  of  the  trial. 

Section  135,  however,  undoubtedly  pro- 
vides for  the  retentioD  of  documents^  whether 
produeed  by  parties  to  the  suit  or  by  other 
perions,  till  after  appeal  when  they  are  to  be 
given  hack  on  appiicfttiou)  subject  to  the 
diMreiioQ  coi>f9rr«ci  «9  to  9xblbi>a  by  S60- 
tioQ  I86t 


But  I  see  nothing  in  the  Court  Fees'  Act 
which  makes  such  application  by  a  person, 
who  is  not  a  party  to  the  suit,  chargeable 
with  stamp-duty. 

It  is  not,  I  think,  in  any  sense  an  appli- 
cation in  the  suit,  and  it  would  be  extreme- 
ly hard  if  a  man  had  to  pay  stamp-duty  for 
getting  back  his  own  document,  when  he 
had  no  interest  in  the  suit.  It  is  bad  enough 
to  have  one's  documents  detained  for  other 
people's  convenience. 

E,  Jackson,  J, — I  quite  concur. 


The  27th  February  1871. 

Present : 

The  Hon'ble  F.   B.  Kemp  and  W.    Ainalie, 
Judges, 

Sale  for  arrears  of  rent^-Xneum- 
brancea* 

Case  No.  1729  of  1870. 

Special  Appeal  from  a  decision  passed^  by 
the  Subordinate  Judge  of  Hooghly,  dated 
the  7lh  May  1870,  affirming  a  decision 
of  the  Moonsiff  of  that  District^  dated 
the  leth  March  1870. 

Mohesh   Chunder  Banerjee  (one  of  the  De« 
fendants)  Appellant^ 

versus 

Chunder  Mooee  Debee  and  others  (Plaintiffs) 
and  others  (Defendauts)  Respondents. 

Baboos  Sham   Lall  Mitter  and    Mohendro 
Lull  Seal  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

Case-^K  landlord  who  purchased  a  tenure  which 
had  been  sold  in  satisfaction  of  his  own  decree  for  rent, 
having  objected  to  the  attempted  possession  of  a  mort- 
gagee fvho  was  executing  a  decree  for  foreclosure,  a 
suit  was  framed  under  Section  239,  Code  of  Civil  Proce- 
dure, which  having  come  up  in  appeal  to  the  High  Court 
was  remanded  for  Che  purpose  of  determining  whether 
the  leafe  on  which  the  lands  had  been  held  contained 
any  stipulation  reserving  a  right  of  sale  for  arrears  of 
rent. 

It  having  been  found  thai  there  was  no  such  re- 
servation, the  tenure  was  held  to  have  been  sdld  subject 
to  incumbrances,  and  the  purchaser  to  hftve  been  bound 
by  the  decree  of  foreclosure  passed  against  the  former 
holder. 

AinsliCt  ./.—This  suit  was  remanded  ott 
Ihe  Ist  of  D.cvfHbtr    lb69  by  J. .slices  L.  :5. 
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Jackson  and  Glover,.*  with  a  direction  to  ilie 
Lower  Appellate  Court  to  \ty  the  question 
whether  the  lease  on  which  the  lands  had 
been  held  contained  any  stipulation  reserv- 
ing a  right  of  sale  for  arrears  of  rent  ;  and 
a  further  issue  was  also  laid  down  regarding 
which  nothing  has  been  said  in  the  present 
appeal. 

The  Lower  Appellate  Court  has  now 
found  that  there  was  nothing  in  the  lease 
which  reserved  a  right  of  sale  to  the  zemin- 
dar, and  consequently  holds  that  the  tenure 
was  sold  subject  to  incumbrances.  Against 
this  decision  the  special  appellant  has  urged 
two  grounds  of  appeal,  1st,  that  the  onus  of 
proof  has  been  put  on  the  wrong  party  ; 
that  he  was  called  upon  to  produce  the  ku- 
booleut,  whereas  the  opposite  party  should 
have  been  called  upon  to  produce  the  pottah. 
As  in  this  case  the  auction-purchaser,  spe- 
cial appellant,  is  the  zemindar,  he  must  have 
proofs  in  his  own  hands  equal  to  any  that 
can  be  found  in  the  hands  of  the  opposite 
party,  and  there  was  no  occasion  to  call  upon 
the  opposite  party  to  prove  his  (special  ap- 
pellant's) case. 

The  other  ground  is,  that  with  reference 
to  a  decision  to  be  found  in  the  6tli  Weekly 
RepbTler,  page  197,  the  appellant  was  not 
bound  by  the  decree  of  foreclosure  passed 
against  the  former  holder.  It  appears  to  us 
that  the  facts  in  this  case  are  not  similar  to 
the  facts  of  that  case.  Here  there  was  a 
de^^ee  of  fbreclosure  which  entirely  extin- 
guished the  rights  of  the  debtor.  In  that 
case,  there  was  a  simple  decree  agninst  the 
debtor  making  him  personally  responsible 
for  a  portion  of  the  allowance  due  to  the 
widow  of  one  of  the  members  of  a  joint 
Hindoo  family  in  consequence  of  his  pur- 
chai&e  of  tlie  share  of  another  member  of  the 
family  ;  but  it  is  distinctly  stated  in  the 
judgment  quoted  that  the  decree  did  not  di- 
rectly affect  or  biud  the  land,  but  merely 
bound  the  judgment-debtor  personally  and 
prevented  him  from  denying  hi«  liability. 
We,  therefore,  think  that  the  cases  are  not 
analogous  and  that  this  issue  will  not  afTect 
the  present  case.  The  special  appellant  has 
also  sought  to  argue  a  further  objection,  as 
to  the  collusiveness  of  the  decree  obtained 
by  the  opposite  party  ;  but  as  that  point  is 
not  taken  in  the  grounds  of  appeal,  we  de- 
cline to  hear  him  on  this  ground. 

We  dismiss  the  special  appeal  with  costs. 
•  n,  W.  R,  p.  460. 


The  3rd  March  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp   and    W.    Aioslie, 
Judges, 

Joint   Hindoo   famtljr— Separatton— 
Onas  proband!. 

Case  No.  2055  of  1870. 

Special  Appeal  from  a  decision  passed  ht/ 
the  Judge  of  Beerbhoom,  dated  the  \7th 
June  1870,  reversing  a  decision  of  tht 
Moonsijff  of  Ookrah,  dinted  the  2'lnd 
November  1869. 

Prem  Chund  Dan  and  others  rPiaiatiffs)  Ap- 
pellantSf 

versus 

Darimba  Debia  (one  of  the  Defendants)  Rb' 
spondent. 

Baboo  RomeshChunder  Rose  for  Appellants. 

Baboo  Mohendro  Lall    Seal   for    Respond- 
ent. 

In  a  suit  involving  the  question  whether  certain  prt>- 
perty  which  was  sold  in  execution  was  the  judgtaeat- 
debtnr's  own  separate  property  or  the  joint  property  of 
plaintifiEsan  I  judgment-debtor,  no  presumption  in  favour 
of  the  property  hein^  joint  was  held  to  arise  from  the 
fact  of  plaintiffs  and  the  judgment-debtor  bein)^  mem- 
bers of  a  Hindoo  family  ;  and  as  plaintiffs  had  once 
alleged  separation,  the  onus  was  held  to  have  been 
ri<;iitly  placed  on  them  of  proving  that  the  property  was 
held  jointly. 

Ainslie,  •/. — The  question  in  this  suit  is 
whether  certain  pt'opertj,  which  was  sold  in 
execution  of  a  decree  as  the  property  of  the 
judgment-debtor,  Ueera  Lall  Dhur,  was  his 
own  separate  property  or  the  joint  property 
of  the  plaintiffs  and  the  judgment-debtor. 

The  Lower  Appellate  Court  has  found  that 
the  plaintiffs  have  failed  to  prove  that  this 
property  was  held  jointly  by  the  whole 
family.  The  substantial  ground  of  appeal 
is  that  the  onus  has  been  thrown  npon  the 
wrong  party:  there  is  also  an  objection 
taken  that  the  finding  of  the  lower  Court  is 
wrong,  isasmuch  as  the  Judge  seems  to 
hold  that  documentary  evidence  is  absolutely 
necessary  to  prove  the  title  of  the  plaintiffs. 
On  the  second  point,  it  is  only  necessary  to 
sny  that  we  do  not  read  the  judgment  of 
the  Court  below  us  laying  down  a  rule  that 
documentary  evidence  is  absolutely  neces* 
sary.  It  merely  amounts  to  this — that  the  oral 
evidence  before  the  Judge,  unsupported  aa  it 
was  by  any  documentary  evidence,  waa  in- 
sufficient to  satisfy  his  mind  {]xfK\  (h^  plalut* 
iflfi  had  made  out  (heir  cas^« 
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As  to  the  OUU8  in  this  case,  no  presump- 
tion arises  from  the  fact  of  the  plaintiffs  aad 
the  jadgement-dehtor  being  members  of  a 
Hindoo  family  that  the  property  was  joint 
property  ;  for  it  is  admitted  that  25  years 
0go  tiiere  was  a  partial  separation  of  the 
family,  when  one  brother,  Puteet  Dhur, 
went  out ;  and  it  appears  from  the  evidence 
ofFukeer  Dhur,  the  son  of  Puteet,  that 
there  has  been  another  separation  between 
the  plaintiffs  some  four  years  ago  and  that 
tliis  separation  took  place  before  the  sale  of 
Heera  Lall  Dhur's  property.  It  is  also  per- 
fectly clear  from  a  petition  put  in  in  the 
course  of  tlie  execution  of  a  decree  obtained 
hy  Darimba  Debia  that  the  plainliffd  then 
alleged  separation.  Under  these  circum- 
stances, it  was  for  them  to  prove  how  the 
separation  was  effected;  and  if  any  lands  re- 
mained in  the  joint  occupation  of  all  the 
members  of  the  family  after  the  separation, 
plaintiffs  would  have  to  show  distinctly 
what  lands  these  were.  The  onus  there- 
fore was  rightly  placed  upon  the  plaintiffs. 
Whether  they  have  succeeded  in  proving 
what  they  had  to  prove  is  a  question  of  fnci 
and  no  point  of  law  arises,  and  we  cannot  in 
•pecial  appeal  interfere  with  the  judgment 
of  the  Court  below  on  the  facts. 

The  appeal  is  dismissed  wiih  costs. 


The  4th  March  1870. 

Present : 

The  Hon'ble   W.  Markby  and  Dwarkanath 
Mitter,  Judges. 

Coifttraot  of  sale— Convey anoe—ReffiB- 
tration. 

CaseNo.  2447  of  1869. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Hooghly,  dated 
the  2Srd  July  1869.  reversing  a  decision 
of  the  Moonsiff  of  that  District,  dated  the 
\7th  February   1869. 

Siiama  Churn  Neogy  (Plaintiff)   Appellant, 

versus 

Kobio  Cbnnder  Dhobah   and    another   (De- 
feudants)  Respondents, 


Baboo  Ashootosh  Dhur  for  Appellant. 

Baboos  Kishen  Succa  Mooherjee  and  Poor  no 
Chunder  Shome  for  Respondents. 

In  a  suit  upon  a  con tmot  in  which  defendant,  after 
receiving  an  advance  of  purchase-money,  had  promised 
to  convey  certain  land  to  plaintiff  on  payment  of  the 
balance,  the  alternative  being  that  if  he  did  not  execute 
the  conveyance  the  contract  would  itself  operate  ^  a 
conveyance : 

Held  that  the  document  between  the  parties,  though 
in  form  a  contract  for  sale,  was  in  fact  a  conveyancjO 
under  which  plaintiff  could  hold  against  subsequei^t 
purchasers- 

Held  that  against  one  who  has  such  a  contract 
unregistered,  a  purchaser  who  has  a  registered  convey- 
ance must  prevail. 

Marhby,  J. — The  plaintiff  in  this  case 
sued  either  for  completion  of  an  agreement 
to  purchase  5  beegahs  and  18  cottahs  of 
land  made  with  the  defendant  Hurrish 
Chunder  Byragee,  or,  in  alternativfo,  to  re- 
cover possession  of  that  land. 

It  appears  that  the  contract  was  made  on 
the  Slst  Assin  1275,  and  on  a  deposit  of 
60  rupies  the  defendant  Hurish  Chunder 
Byragee  promised  to  convey  the  land  to  tlie 
plaintiff  on  payment  of  the  balance  of  the 
purchase-money  on  the  Slst  of  Bhadro  en- 
suing, with  the  alternative — somewhat  pec u- 
lia,. — that  if  he  did  not  complete  the 
ac^reement  of  executing  tlie  conveyance,  that 
document  would  itself  operate  as  a  convey- 
ance, the  balance  of  the  purchase-money 
being  forfeited. 

The  form  of  the  document  sufficiently 
explains  itself.  On  some  day  in  Srabun, 
Hurish  Chunder  Byragee  sold  some  portion 
of  the  same  property  to  Nobin  Chunder 
Dhobah,  and  actually  executed  a  conveyance 
to  him  which  was  registered. 

Nobin  Chunder  Dhobah  came  forward  in 
the  present  suit  and  claimed  to  be  made^ 
defendant.  We  agree  with  the  Judges  in 
the  case  reported  at  page  196,  X  Weekly 
Reporter,  that  it  was  not  necessary  to  enter- 
tain the  application. 

The  suit  of  the  plaintiff  hns  been  dismissed 
on  the  ground  that  he  only  got  at  the  tinijB 
when  the  sale  was  made  to  Nobin  ChMuder 
Dhobah  a  mere  contract  to  sell  the  proper- 
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tj,  and  Nobin  Climider  DJbobah  being  a  bona 
Jide  purchaser  for  valuable  consideration,  the 
f^aiotiff  oauoot  recover  possession  of  the  land 
and  compel  Hurish  Chunder  Bjragee  to  exe- 
cute a  conveyance.  All  that  he  can  do  is  to 
£dt  damages  agaiost  Hurish  Chunder  By- 
ragee  for  breach  of  contract,  and  the  ques- 
tion now  before  us  is  whether  that  proposi- 
tion is  correct  in  law. 

We  think  that  it  is  certainly  correct  to 
this  extent  that  the  plaintiff  has  got  no 
title  of  which  he  can  avail  himself  as  against 
Nobin  Chunder  Dhoba.  The  difference  be- 
tween a  contract  for  sale  of  the  property  and 
an  actual  conveyance  of  the  property  is  per- 
fectly clear  ;  and  as  we  understand  it,  the 
reason  why  in  some  cases  the  person  who  has 
only  got  a  contract  of  sale  is  considered  to 
have  a  title  against  the  person  who  has  the 
actual  conveyance  is  this, — that  the  transac- 
tion, though  in  form  a  contract,  is  in  fact  a 
conveyance  ;  that  that  which  gives  the  right 
to  acquire  is  actually  a  mode  of  acquiring  ; 
and  in  the  present  case  the  document  between 
the  plaintiff  and  the  defendant  is,  though  in 
form  a  contract,  of  such  a  nature  that  he 
could  hold  under  it  as  against  subsequent 
purchaser. 

But  now  as  soon  as  we  hold  that,  the 
plaintiff  falls  into  another  difficulty,  because 
Clause  1  Section  18  of  the  Bregistration 
Act  would  apply  ;  and  under  Section  50  of 
that  Act  "every  instrument  of  the  kinds 
^mentioned  in  Clauses  I,  2  and  3  of  Section 
'^*  18 -shall,  if  duly  registered,  take  effect,  as 
^*  regards  the  property  comprised  therein, 
**  against  every  unregistered  instrument  re- 
'*  laiing  to  tl^  aame  property,  whether  such 
*'  other  instrument  be  of  the  same  nature  of 
'*  the  registered  instrument  or  not." 

It  is  not  necessary  for  us  to  say  how  the 
present  contract  would  have  stood  had  the 
JQrst  purchaser  registered  his  conveyance. 
But  between  a  purchaser  who  has  a  registered 
conveyance,  and  one  who  has  only  a  contract 
of  sale,  the  former  must  prevail. 

Tbe  appeal  is  dismissed  with  costs  in 
favor  of  Nobin  Chunder  Dhobah. 

With  regard  to  the  other  point  mentioned, 
namely,  that  the  interest  of  Nobin  does  not 
extend  to  the  whole  of  the  5  beegahs  which 
the  defendant  promised  to  sell,  it  is  not 
necessary  for  us  to  interfere,  because  that 
matter  has  been  corrected  by  the  Court  below, 
and  its  decision  will  stand  good  and  is  in  no 
way  affei^ted  by  our  order. 


The  6th  March  1871. 

Present : 

The  Hon*ble  F.  B.  Kemp  and  F.  A.  Glover^ 
Judges, 

Bnhanoeineiit   of  rent  —  BvldeneiB  — 
l*nma  fade  oaae. 

Case  No.   2104   of  1870  under   Act   X  of 
1859. 

Special  Appeal  from  a  decision  passed  hg 
the  Officiating  Judge  of  Midnapore,  da* 
ted  the  2nd  June  1870,  modifying  a  de- 
cision of  the  Deputy  Collector  of  thai 
District,  dated  the  Ist  November  1899. 

Suroop  Manna  (Defendant)    Appellani^ 

versus 

Bonomalee  Chum  Mytee  and  another 
(Plaintiffs)  Respondents, 

Baboo  Bama  Chum  Banerjee  for   Ap^l- 

lent. 

Baboo  Hem  Chunder  Banerjee  for  Re- 
spondent. 

In  a  suit  aft^r  notice  for  a  koboolent  at  enhanced  nit<«, 
said  to  be  those  prevailing  in  the  adjacent  villages  for 
similar  lands  held  by  the  same  class  of  ryots  as  defen- 
dant, the  evidence  of  seven  occupant  ryots  of  the  neigh- 
bourhood, though  not  a  majority,  was 'held  to  be  le^Jlj 
sufficient  to  make  a  case  which  defendant  was  bonad  to 
rebut. 

Glover,  J.— This  was  a  suit  for  a  kaboo- 
leut  at  enlianced  rates  of  rent  after  notice. 
The  plaintiff,  the  purchaser  of  a  Groverument 
khas  mebal,  alleged  that  the  defendant  held 
14  beegahs  3  cottahs  3  pie  of  land  for 
which  he  paid  rent  at  less  rates  thau  those 
paid  by  rjots  of  a  similar  class  iu  tbe 
neighbourhood  having  similar  advantagea, 
and  demanded  rupees  43-13  instead  of  rupees 
18  heretofore  paid. 

The  ryot  objected  to  every  part  of  the 
plaimiff^s  case,  denied  that  he  held  tbe 
quantity  of  land  stated  by  the  zemindar, 
denied  the  rates  and  alleged  that  the  vul-ue 
of  produce  had  not  increased.  He  also  took 
objection  to  the  plaintiff's  power  to  enhance, 
but  this  part  of  the  case  it  is  unnece^aary 
to  notice  here. 

The  Assistant  Collector  disposed  tyf  the 
case  first  in  1868,  and  again  took  it  up  Iq 
1869  on  remand  by  the  Appellate  Court. 
The  Judge  held  on  that  occasion  that  ibe 
plaiutiff  had  established  his  right  to  etiliaQ^^ 
and   was  entitled    to   a   decree   if  he     could 
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prpve  that   the  rates  claimed  were  the  rat^a 
preri^liDg  in  ^be  neighbourhood. 

The  Deputy  Collector  on  thi§  called  for 
^fidence  from  both  plaintiff  and  defendnot 
abd  fixed  the  date  for  hearing.  The  plaint- 
iff examined  his  witnesses,  but  the  defend- 
int  although  granted  extension  of  time  did 
not  produce  his,  and  the  Deputy  Collector 
decided  on  the  evidence  that  was  before  hjm 
thaUhe  plaintiff  had  proved  the  rates  de- 
maoded  by  him  to  be  the  rates  paid  by 
rjoti  of  a  similar  class  to  the  defendant 
holding  lands  of  a  like  kind  with  like  ad- 
vaouges  in  placed  adjacent.  He  therefore 
gave  plaintiff  a  decree,  and  so  far  as  mouzah 
Doioah  was  concerned  the  Judge  on  appeal 
confirmed  the  Deputy  Collector's  order. 

The  defendant  now  appeals  specially  to 
this  Courl  and  contends-^ 

(l)-rThat  as  the  plaintiff  failed  to  proye 
the  full  rates  claimed  by  him,  his  spit  for, a 
kabooleut  should  have  been  dismissed,  and 

(2)— 'That  there  was  no  sufficient  evidence 
to  provi  what  Was  required  by  the  low, 
namelj,  that  the  rate  paid  by  the  defendant 
was  helow  the  prevailing  rate  payable  by 
the  same  class  of  ryots  possessing  similar 
advantages  |n  the  neighbourho^. 

There  was  anotber  objection  taken  to  the 
validity  of  the  notice,  but  this  was  noi 
pressed  by  ,tbe  special  appellapt's  pleiider. 

The  first  objection  is  nn tenable,  and 
the  Full  Bench  decision,  Gholam  Ma- 
bomed  verwui  Asmttt  Ali  Khan,  X  Week- 
ly Reporter,  Full  Bench,  14,  does  not  apply. 
There  has  been  no  failure  of  proof  in  this 
case  on  the  part  of  the  plaintiff  as  regards 
the  rate  of  rent  prevalent  in  thd  mousah  of 
Dooab,  for  which  fenouzah  alone'the  zemin- 
dar haa  obtained  a  decl*ee. 

And  with  regard  to  the  second  odjection, 
we  find  that  after  the  remand  the  Deputy 
Collector  did  take  evidence  on  the  various 
Pfinta  required  by  the  Uw.  On  the  first 
oecasioQ  the  witnesses  did  no  doubt  speak 
generally,  and  their  evidence  fell  short  of 
what  was  required  ;  but  on  the  second,  seven 
witi^MBess  deposed  that  the  rates  demanded 
bj  the  plaintiff  were  those  prevailing  in  the 
•^Kent ,  Tillages  for  similar  laqds  held  \^y 
tMhtBB  or  r^ois  to  which  the  defendant  be- 
Kmged*  Four  witnessess  from  adjacent  vil- 
lages, occnpAnt  ryoi«^  ^y^oro  to  the  rates  on 
Imdi  of  tbe  tume  kind  and  possefising  the 


same  advantages  as  those  held  in  mouzfih 
Dooah  by  the  defendant,  and  three  occupant 
ryots  of  mpuzahDopah  deposed  to  payment 
of  the  same  rates  for  their  lands. 

No  doubt  it  might  be  9aid  that .  these 
witnessess  did  not  form  the  bulk  of  the  ool- 
tivating  ryots  ;  but  their  evidence  was  legally 
sufficient  to  make  a  case  which  the  defend- 
ant was  bound  to  rebut;  and  although  he 
was  allowed  more  than  one  opportunity,  he 
neglected  to  bring  any  witnessess  to  prove 
that  tbe  rates  asked  by  the  plaintiff  wefe 
npt  tbe  prevailing  rai«s  for  ryots  of  tbe  de- 
feodaui's  cl^ss.  In  the  case  of  Sadhoo 
Singh  and  others  ver«u#  Ramanpogra  Lull, 
IX  TVepHly  Reporter,  83,  there  was  ovi- 
4enoe  pp  both  ^ides,  apd  it  ,was  hp|d  thjit 
the  proof  of  t^e  rate,  paid  by  the  nqajorijy 
was  insufflQJent.  Her^  the  4€feodant  gaye 
po  evidence  whatever.  Hedeotined  ev^n  fo 
pay  his  share  of  the  expenses  fW  the  di^puta- 
.tionofan  Ameen,  imd  he  cannot  now  ob- 
ject that  the  nfritnesse?  examined  by  the  plaint- 
iff were  not  a  majority  of  .^tlie  pccqpapt 
ryots  of  the  neighbodrhood. 

;  ,We  think  tfiat  the  pUintiff  did  all  ,that 
under  th^  circifmstancea  ^as  required  pf  him, 
and  tb^t  he  ja  joptitl^d  to  r<^ti^ui  J^  pe- 
,cree.       '  "    '  '  ^y>  >    ^^ 

The  special  appeal  is  dismissed  with 
costs. 


The  6th  March  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Itent-aalta--JaHBdlotion— Aot    VXZX 
(A.  O.)  of   1^69. 

f 

Case  No#  2239  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom^ 
dated  the  9th  July  18^0,  reversing  a 
decision  of  the  Moonsiff  of  Doobrajpore^ 
dated  the  27th  April  1870.  ^ 

KuUyanessuree  Dossee  (Plaintiff )  Appellanif 

versus 

Karaiu  Kyburto  (Defendant)  Respondent^ 
A 
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Baboo    Obhoy    Chitrn   Bose  for  Appelluut. 

Baboo  Mohendro  Lall  MitUr  for  Re- 
spondent. 

A  suit  for  arrears  of  rent  which  had  been  institnfed  in 
the  Mo»>nsiff'8  Court  before  Act  VlII  (B.  C.)  of.  J869 
came  into  operation,  was  derided  by  that  Court  Kfrer  the 
jurisdiction  of  the  Revenue  Courts  had  ceased  to  exist. 

Hkld  that  the  Mooiisiff  had  no  jarisdiction  in  the 
case. 

Kemp,  J. — This  is  a  suit  for  the  rent  of  a 
bowlee  tetinrp,  the  rent  beinor  demnnded  for 
tlie  yen! 8  1275  nnd  1276.  The  suit  was  ad- 
mittedly instituted  on  tlie  24th  of  February 
]870  or  before  Act  VIII  of  1869  came  into 
operation — tbnt  Act  havinjr  come  into  opera- 
lion  on  the  11th  of  April  1870.  The  Moon- 
Btff,  although  the  qtieetion  of  jurisdiction 
was  raised  in  his  Court,  seems  to  have  been 
of  opinion  that  it  would  put  the  parties  to 
unnecessary  trouble  if  this  suit  had  to  be  re- 
instiiuted  in  his  Court  ;  the  jurisdiction  of 
the  Revenue  Courts  in  such  cases  now,  or 
at  the  time  when  he  passed  his  decision,  no 
longer  existing. 

On  appeal  on  the  question  of  jurisdiction, 
the  Subordinate  Judge  of  Beerbhoom  held 
that  the  Moonsiff  had  no  jurisdiction  to  try 
the  case.  He,  therefore,  reversed  the  de- 
,  cision  of  the  M^oonsiff  and  dismissed  the 
original  suit. 

In  special  appeal  it  is  said  in  the  grounds 
of  appeal  that  the  Moonsiff  had  jurisdiction, 
for  tiie  reasons  staled  by  him,  to  try  this 
suit,  and  that  the  Subordinate  Judge  was 
wrong  in  throwing  it  out  on  the  ground  that 
the  Moonsiflf  had  no  jurisdiction. 

We  can  have  no  doubt  that  the  Moonsiff 
had  no  jurisdiction  in  this  case.  The  suit 
being  one  for  rent,  and  being  instituted 
before  Act  VIII  of  1869  came  into  opera- 
tion, ought,  to  have  been  brought  in  the 
Collector's  Court  ;  and  if  it  had  been  so 
brought  under  Section  108  of  Act  VIII  of 
1869,  the  Collector  would  have  had  juris- 
diction to  hear  and  determine  it,  and  the 
execution  of  any  decree  or  order  therein 
passed  would  have  been  regulated  by  the 
))ractice  and  procedure  which  obtained  before 
that  Act  was  passed. 

The  pleader  for  the  appellant  has  called 
c\ur  attention  to  a  decision  to  be  found  in 
Volume  XIV  of  the  Weekly  Reporter,  page 
i  246.  The  decision  in  that  case  turned  upon 
the  question  whether  that  was  a  suit  for 
Arre«ri  of  r^nt  du«  od  upcount  of  land,  or 


whether  it  waff  a  suit  for  arrears  of  rent  due 
on  account  of  buildings  and  houses.  In  that 
suit  the  rent  was  demanded  for  a  basaar 
close  to  the  palace  of  the  Maharajah  of 
Burdwan.  The  Judges  found  that  the  land 
was  leased  as  a  bazaar,  and  that  the  rent 
being  demanded  not  solely  for  the  land  but 
also  for  the  buildings,  it  appeared  to  tlie 
Court  that  the  suit  would  not  He  in  the 
Revenue  Courts.  There  is  also  an  obiter  to 
the  effect  that  it  would  not  have  been  necea* 
sary  to  try  the  point  as  to  whether  the  juris- 
diction was  in  one  Court  or  the  other,  the 
jurisdiction  being  now  in  the  Civil  Court  ; 
but  as  the  question  had  been  pressed  on  the 
Judges  in  connection  with  the  matter  of 
costs,  it  became  necessary  to  decide  whether 
at  the  time  the  plaint  was  put  in  it  was 
entertainable  in  the  Civil  Court  or  not ;  and 
the  Judges  found  that  it  was  entertainable  in 
the  Civil  Court ;  but  the  decision  itself  did 
not  turn  on  that  point  alone,  and  therefore 
it  is  not  a  decision  in  any  way  binding  upon 
this  Court. 

We  agree  with  the  Subordinate  Judge  and 
dismiss  the  special  appeal  with  costs. 


The  8th  March  1871. 
present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

Batwarra]i--Jiirisdlotlim« 

Case  No.  1761  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Offteialing  Additional  Judge  of  Chit* 
tagong,  dated  the  31  st  May  1870,  affirm- 
ing a  decision  of  the  Subordinate  Judge 
of  that  District^  dated  the  Z\st  May 
1869. 

Doorga  Kripa  Roy  (Plaintiff)  Appellant, 

versus 

Mohesh  Chunder  Roy  (Defendant)  Respond* 
ent. 

The   Advocate     General   and    Mr.     R,    E^ 
Twidale  for  Appellant. 

Mr^  Moutriou  and  Baboo  Srf^na{7t.   Do$^ 
for  Rtirocdenti 
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Where  the  real  object  is  to  obtain  a  division  of  the 
linds  of  an  estate  paying  revenue  to  Government,  the 
nit  is  not  maintainible  in  a  Civil  Court. 

Mitier^  J. — We  do  not  think  it  necessary 
to  express  mtij  opinion  upon  the  various 
groaods  taken  in  this  petition  of  special  ap- 
peal. It  is  admitted  that  the  real  object  of 
this  sait  is  to  obtain  a  division  of  the  lands 
of  an  estate  paying  revenue  to  Government. 
Bat  tlie  power  of  making  such  a  division 
isTeated  exclusively  in  the  Revenue  author- 
ities, and  we  must  therefore  dismiss  this 
sait  as  one  not  maintainable  in  the  Civil 
Coort. 

The  application  is  rejected  with  costs. 


The  8th   March   1871. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges. 

Appeal— False  statement— Frooedare. 

Case  No.  1884  of  1870   under  X   of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Tir- 
hoot,  dated  the  21th  Mny  1870.  affirming 
a  decision  of  the  Assistant  Collector  of 
that  District,  dated  the  16 tk  October 
18^9. 

Jeanund  Chowdhry  (Defendant)  Appellant, 

versus 

Syod  Abdool  Luteef  (Plaintiff)  Respondent. 

Baboo  Anund  Gopal  Paleet  for  Appellant. 

Mr,  C.  Gregory  for  Respondent. 

A  Jodf^e  ia  bound  to  go  into  all  the  matters  raised  be- 
fore btm  in  an  tppeal,  even  if  the  appellant  appears  to 
have  made  a  false  statement,  or  if  he  sought  to  palm  off  a 
fporioos  document  upon  the  Appellate  Oonrt. 

Jackson,  J, — These  must  be  a  new  trial 
of  this  appeal. 

The  defendant  appealed  against  an  order 
eahancinj^  his  rent,  and  that  appeal,  as  stated 
bj  the  Judge,  partly  proceeded  upon  the 
all^atioD,  which  the  Judge  considers  to  have 
been  false,  that  the  Assistant  Collector  had 
iaproperly  refused  to  receive  certain  papers. 
TUe  Judge  having  ascertained  boih  from  the 
flUtemeat  of  the  Assistant  Collector  himself 


and  also  from  other  circumstances  that  this 
allegation  was  untrue,  he  thereupon  declines 
to  go  into  the  other  matters  raised  in  the 
appeal,  thinking  that  the  allegations  on  those 
points  would  necessarily  be  valueless,  aud 
therefore  dismisses  the  appeal. 

This  cannot  be  supported.  The  Judge  is 
bound  to  go  into  all  the  matters  raised  in  the 
appeal,  and  to  decide  whether  the  enlinnce- 
ment  ordered  was  based  upon  legal  ground 
or  not.  It  is  not  because  the  appellant  ap- 
peared to  have  made  a  false  statement,  or 
even  because  he  sought  to  palm  oflfa  spurious 
document  upon  the  Appellate  Court,  that  his 
suit  is  to  be  dismissed.  If  he  has  brought 
himself  within  any  of  the  provisions  of  the 
Penal  Code,  Or  any  other  law  wliich  applies 
to  his  case  and  subjects  him  to  criminal  pro- 
ceedings, he  may  be  so  dealt  with,  but  the 
case  must  be  decided  on  the  merits.  The 
case  will  have  to  be  remanded  for  trial  by 
the  Court  below,  but  under  the  circumstances 
we  think  the  specinl  appellant  ou^ht  not  to 
get  the  costs  of  this  appeal. 


The  8th  March  1871. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and   W.  Ainslie, 
Judges, 

Rent  —  Co-sharer's  rierbt  of  suit  ^ 
Section  XO  Act  VZ  (B.  C.)  of  1862 
— Collector's  powers. 

Case  No.  1894  of  1870  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Tirhool,  dated 
the  7th  June  1870,  affirming  a  decision 
of  the  Assistant  Collector  of  Tajpore, 
dated  the  26th  March  1870. 

Sree  Misser  and  others   (Defendants)  Ap- 
peliants, 

versus 

Mr.  W.  S.  Crowdy  (Plaintiff)  Respondent. 

Baboo  BhowaneeChurn  DuttCor  Appellants. 

The  Advocate  General  for  Respondent. 

A  suit  for  rent  is  not  maintainable  at  the  instance  of 
one  or  inoro  of  several  co-sharers,  uileis  ihe  latter  have 
been  accustomed  to  collect  their  reuts  separately. 

A  Collector  proceeding  untler  Section  10  Act  VI  (B. 
C.)  of  18G2  to  measure  laud  in  respect  of  which  rent 
has  not  hitherto  been  paid,  is  not  entitled  to  assess  or 
ascertain  the  rents  which  ought  to  be  paid  or  which  are 
fair  and  reasonable. 
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Jackson,  J.— This  is  a  suit  for  arrears  of 
rent  od  the  part  of  a  ticcadar  who  holds  in 
tisca  a  (certain  fractional  share  of  an  estate, 
the  defendant  being  one  of  the  othef  co- 
sharers  and  also  occupying  the  land  in  re- 
spect of  which  rent  is  claimed. 

The  defendant's  allegation  was  that  the 
land  in  question  was  his  ziraa^,  which  he  was 
entitled  to  hold  without  payment  of  rent  by 
thcJ  custom  of  the  mehal,  as  other  portions  of 
land  were  in  like  manner  held  by  the  o^her 
co*iBharers.  He  also  denied  the  right  of  the 
plointiflf  to  maintain  the  suit  without  the 
consent  of  the  other  co-sharers,  and  he  de- 
nied the  correctness  of  the  rent  claimed  and 
also  the  plaintifTs  share. 

The  appeal  wad  heard  in  th^  first  ^lUce 
before  Mr.  Peafson,  Judge  of  Tirhoot,  who 
OTdtruled  certain  objections  Which  had'been' 
allowed  by  the  Assistant  Cbllectoi^,  and  re- 
mitted thd  case  to'  that  officef  for  trial  upon 
thb  mcfrirs.  Thereupob  the  Assist^ant  Col- 
lector tried  tlie  case  and  cMe  to  a  decision 
which  was  again  appealed  to  the  Court  of 
the  Zillah  Judge,  which  ofihse  was  then  held 
by  Mr.  S.  C.  Bayley.  That  gentleman  con- 
sidered  himself  precluded  from  gblbg  into  the 
points  determined  by  his .  predecessor,  and 
upheld  the  decision  of  the  Assistant  Collec- 
tor t>n  the  merits. 

The  case  now  comes  before  ns  in  special 
appcfal.  The  points  which  afise  appear  to  be 
four.  In  th^  first  place,  is  the  suit  main> 
tainable  by  the  plaintiff  ?  No  doubt,  gerie- 
raUy  speakjmg,  the  rule  which  has  been  laid 
down  in  this  Court  is,  that  a  suit  for  rent  is 
not  maitl tainable  at  the  instance  of  one  or' 
more  of  several  co-sharers,  unless  the  bourse 
of  dealings  between  the  parties  has  been  such 
tliat  the  several  co-shar^rs  have  been  accus- 
tomed to  collect  their  rettts  separately.  In 
this  case,  therefore,  it  will  be  necessary  that 
tilts  point  should  be  determined,  namely,  whe- 
ther according  to  the  custom  of  that  estate 
the  seyeral  co-sharerS  hatd  been  accustomed 
to  collect  thl^r  r^nts  separately.  If  this  pioint 
be  found  in  the  affirmative,  the  plaintiff  will 
be  entitled  to  '  maintain  the  pr^ent  suit;  if 
not,  the  plaintiff  will  be  out  of  Court. 

Although  the  fa^ts  ard  not  very  clear,  yet 

it  may  possibly  turn  out  that  the  plaintiffs 
aud  defeudunts  are  the  only  existing  co- 
sharers  or  pei'Bons  ep titled  to  divide  th^  rent 
between  ihekn.  If  that  be  so,  I  think  it 
manifest  from  (h^  necessity  of  the  cth6  thm 
lht^  |>iuiniiff  must  be  eutiilcd  to  niuiutain  the 


suit ;  bec^aiise  otherwise  if  the  plaintiff"  could 
not  hope  to  obtain  the  consent  of  his  co- 
sharer,  he  would  be  debarred  from  obtaining 
any  relief.  Therefore  if  it  should  s^  apfite^ 
the  plaintiff's  suit  would  necessarily  be  inahh 
tainable. 

The  second  point  is  whether  the ,  defen- 
dant, who  by  his  owii  admisfioo  holds 
land  within,  the  estate  of  which  the  plain- 
tiff is  entitled  to  a  part  of  the  rents,  is 
entitled  to  hold  such  land  without  the  pay- 
ment of  r^nt.  On  this  point  it  wilt  be  ne* 
cessary  for  defendant  to  show  that  the  land 
is  ziraai,  and  as  such  exempt  from  the 
payment  of  rent  to  the  co-sharers. 

The   third   point   is  what  is  the  amount 
'of  rent  payable.     On  this  part  of    the   case 
there  seems  to  have 'been   some   misconcep- 
tion.    The   Collector  appears  to  have  pro- 
ceeded under  Section  10    Act   VI   of  1862 
of    the  Bengal   Council  Acts,   and  to  have 
measured   the   land  and  to' hi^ve  further  pro- 
ceeded to  ascertain   the  rent  payable  in  re- 
spect of  it.     It  seems   to   be  admitted  that 
in' this   case  the  defendant  has   not   hither- 
to   paid   rent   in,    respect  of  the  land  w^ich 
is  the  subject  of  dispute.     Now  Section     10 
of   the  Act  cited  enables   the  Collector  Co 
proceed   to   ascertain  and  determine  aad  re- 
cord the  rates  of  rent*  payable  in   respect  of 
such  lands  ;  and  by  a  decision  of  a  Division 
Bench  of  this   Court  to  be  found  in   XII 
Weekly  Reporter,    page   37 1>   these   words 
have    been   construed   to   mean    the     rente 
which   are  accustomed  to  be  paid  or  for  tlie 
payment  of  which  there  has  been  an  agree- 
ment or  contract  ;  and  that  "under  these  worda 
the  Collector   is  not  entitled   to   assess   or 
ascertain  the  rents  which  ought  to  be 'paid, 
or   v^hich   are   fair   and  reasonable  rates  of 
rent.     Therefore   if,    as   it  seems,   no    rent 
has  been  previously  paid  in  respect  of  these 
lauds,  the   finding  of  the  Collector  by  which 
he  assessed  rent   upon   it  would    be    of    b6 
effect  and  would  not  be  conclusive  stgainst 
the  defendant ;  but  the  plaintiff  would  hav« 
to   show    by   evidence  in  this  case  what  the 
proper    rent    payable   was,    sapposing    thkt 
rent  was  payable  at  all. 

The  fourth  point  is  what  is  the  shiare  of 
the  rent,  supposing  the  rent  to  be  ascer- 
tained, to  which  the  plaintiff  would  be  en- 
titled. In  the  determination  of  this  issue, 
the  plaintiff  would  have  to  give  evtctetice'^ 
the  shai'e  which  he  held  in  ticca  an^  satisfy 
thd  Cbuft  opbtl  that  point ;  arid' it  vrould  be 
open  to  Ih^  deTeuduut  ou  th^  othei'  liair§  to 
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rebai  thiiC  ' evidence  aiid  to  show  what  his 
owu  share  was;  aud  tlieii  upon  evidence  ad- 
duced oil  eithel-  side,  it  would  be  for  the 
Coiirt  to  decide. 

We  think,  therefore,  that  the  ease  must 
gotuusk  t6  the  Low^i^  Appellate  Court  iu 
order  that  theser  points  respectively  may  be 
Uied  tad  determined. 


The  8th  March  1871. 

Present : 

The  flou'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Seetioii  17  AcC  VISX  ^859- Appeal— 
Tecluiloctl  o1dectlon« 

Case  No.  2306  of    1870. 

Special  Appeal  from  a  decision  passed  hjf 
the  Subordinate  Judge  of  Betrbhoom, 
dated  the  17 th  August  1870,  affirming  a 
decision  of  the  Moonsiff  of  RarripOre 
Bant,  daUdthe  2\st  January  1870. 

If  unoo  Dossee  (Plafntiff)  Appellant^ 

versus 

latan'  ChoDder   B'aAerjee   (Defendant)  Re- 
spondent. 

Baboo  '  Obeehash    Chundenr    Banerjee    for 
Appellant. 

Batoos  Nil  Madkub  Sfin  and   f^Iotee  Lall 
jUookerjee  for  Bespondent. 

Wbfre  a  IfOwer.  Appellate  Coart  threw  oat  a  case  on 
the  Irnmnd' thai  the  piaiat  bad  not  been  filed  by  a  re- 
eog&ed  ageot  within  the  meaning  of  Section  17  Act  VlII 
of  1S59,  tboni^h  that  pofait  had  been  disposed  of  by  the 
Govt  of  first  instance : 

HlXD  tkat  the  cmm  shoal  d  not  hare  been  thrown  out 
ooyneh  a  technical  objection  not  affecting  the  merits  of 
the  esse. 

Gtate^y  «/•— ^Thi^  Subordinate  Judge  on 
the  erose-afvpekl  of  the  defendant  threw  out 
the  plaintiff's  clahn  on  the  ground  that  the 
plaittt  had  uot  been  filed  by  any  recognised 
agl^dt  oo'  thei^rms  of  Section  17  of  the  Code 
of  Civil  Procedure.  The  plaintiff  appeals  to 
this  Court  specially  on  ibis  point,  ami  a  cross- 
•p^^  hai^'  beeu  filed  by  the  defendant  on  the 


gtoond  thai,  bndefaiiy  circamstaiicei^  the1d4- 
ciaion  arriVed  at  by  the  Court  of 'firsV'irii' 
sbuce  mus^  have  beeh  upheld  by  ihe  CouVt  ' 
on  appeiil,  inasmdeh  fts'the'snit  wiis'dlf/mrM*' 
ed  because  the  plaintiff  had  neglected  to  "pul^" 
in  any  evidence  in  support  of  her  claim* 

With  regard  to  the  first  objection,  we  tht^k' 
that  the  Judge  was  right  in  saying  that  the 
plaint  had  not  been  properly  filed  under  Sec- 
tion 17.  The  pjaintiff  resides  within  the  ju- 
risdiction  of  the  Court,' and  thid 'party  who 
put  in  the  plaint  on  her  behalf  was  not  a 
person  holding  a  gehehil  p()wer  of  attorney 
fifom  her.  Under  the  Section  above-quoted, 
therefore,  it  appears  thht  ibis*  person  ^had  no 
nhthority  to  file  the  plaim  on  behalf  of  the 
pliiintiff,  and  so  far  the  Subordinate  Judge 
was  rrght  ;  but  this  being  Sparely  n  technicsY 
objection  not  affecting  in  %ny  way  the'm^ts 
of  the  case  or  the  jurisdiction  of  the  Court, 
we  think  that  th^  Subordinate  Judge  ought 
not  to  have  thrown  out  the  plaintiff's  case  on 
9uch  object iqn.  The  poiif(  had  be^fi  con- 
sidered and  disposed  of  by  the  Moonsifi,  and 
^he  Court  of  appeal  shbuld^have  confined  it- 
self to  deciding  the  meiSts  of'/th6'  cikse  as 
between  the  parties,  and  not  have  disposed 
of  the  case  simply  oo  agrouild  pUrel^  tich.^' 
nical. 


But  it  is  urged  that  supposing  the  Subor- 
dinate  Judge^  to  be  wVong  on    this' poinV.^  ' 
there  is*no  evideiicd  In  the  baae'oh  whicli'he 
could    have   come   to   a  decision  ih  fav^oi^  of 
the  plujuViff-     No  dpubt  the   fifoonsitf  dis^* 
missed  the  plaintiff's   case  because  she  had  ' 
failed  to  produce  hei^  witnesses  on  the  day ' 
fixed,  but  we  find  on  turning  to  the  petition 
of  appeal'  to  the  Jiidge  that  she  gav^  VafFoM, 
reasons   for   not   producing   witnesses.    She 
alleged  that  the  onus  was  not  on  her;  but  otf  ^ 
the  defendant ;  that  in  any  case  (here  was  an 
hdmfssion  by  the   defendant  of  a  cbnsfder- 
able   part   of    the   claim   made  by   het^,    for" 
which  she  was  entitled  to  a  decree  ;  and^lso 
that   the   non-production    of    the   witne^sek'' 
was  not  her  fViult;  that  she  had  prodticed  them 
but    that   ihey    were  allowed  to  gb' aWay'ori 
the   understanding    that    a  compi^otdise  wis  ' 
about   to   be   effected   betweeh    thie  pai'ties. 
Whether  these  reasons  were  good  or  bad,    it 
is  impossible  for  up  to  say    at    this   stage   of 
the  case;    but  siill   it'  is   possible   that  she 
might  have  persuaded  the  Judge,  if  the   ap- 
peal had  beep  argued,  to  have  remandeii    th^] 
case  eithei'  for  examination'  of  her  witnesses 
or  at  all  events  for  a  deciaipn  on  that  part  pf 
the  case  with  regard  to  which  the  (defendant 
had  made  an  admission  in  her  favour. 
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.We  think,  tlierefore,  the  special  appellant 
liAS,  under  these  ciicumstances,  a  right  to 
have  the  case  remanded  in  order  that  the 
Judge  may  decide  it  on  the  merits  between 
the  parties. 

We  remand  it  accordingly.  Costs  to  follow 
the  result. 


The  8th  March  1871. 


Fre$ent : 

.Tlie  Hon'ble  £.  Jackson  and  Onoocool 
Chuuder  Mookerjee,  Judgei, 

Uen  on^  attached  property-— Jarlsdlo- 
.  tloii— Section  I5«  Charter  Act. 

In  tlie  matter  of 

Munohor  Paul,  Petitioner^ 

versus 
J.  P.  Wise,   Ofpposite  Parly, 

Mr.  «7.  fF,  B.  Money  and  Baboos  Romesh 
Chnnder  Mitter,  Luleet  Chunder  Sein 
and  Okhil  Chunder  Sein  for  Petitioner. 

The  Advocate    General,   Mr.   C,   Gregory^ 
*     and  Baboo  Kaiee  Mohun  Doss  for  Oppo- 
site Party. 

The  fact  of  A  obtaining  a  declaration  of  hit  lien 
upon  certain  properly  for  an  amount  of  debt,  is  no  bar 
to  B*8  attaching  end  selling  that  property,  bat  the  par- 
chaser  will  be  bound  by  that  lien. 

Where  a  Moonsiif  refoaes  to  attach  property  in  exeen- 
tion  which  he  is  bound  to  attach,  ha  may  be  compelled 
tn  do  so  bv  the  High  Court  in  the  exercise  of  its  powers 
of  foperyisioD. 

Jarkson^  J, — We  hoth  agree  that  we 
ought  to  set  aside  the  order  of  the  Moonsifl 
of  LnchrHgunge,  dated  the  2nd  August  1870, 
as  having  heen  passed  without  jurisdiction. 
The  rule  in  this  case  was  granted  by  Mr. 
Justice  Kemp  and  Mr.  Justice  Ainslie  ;  and 
it  appears,  therefore,  that  tliey  also  were  of 
opinion  that  tliere  was  a  sufficient  case  made 
out  for  an  interference  by  this  Court. 

The  case  is  this.  One  Munohur  Paul  is 
at  present  a  decree-holder  against  one  Gureeb 
Hossein  Chowdhry.  In  execution  of  his 
decree,  he  sought  In  the  Moonsifl's  Court  to 
attach  certain  property,  which  he  slates  be- 
longs to  and  is  in  the  possession  of  Gureeb 
Hossein  Chowdhry,     Objections   to  the  at- 


tachment have  been  raised  by  Mr«  Wise,  who 
holds  a  decree  against  the  estate  of  Mahomed 
Jokee  Chowdhry,  the  father  of  Gureeb 
Hossein  Cliowdhry,  in  which  it  has  been 
declared  tliat  the  property  which  Munohur 
Paul  is  suing  to  attach  is  liable  to  be  sold 
for  certain  debts  due  to  Mr.  Wise.  On  this 
petition  of  objection  bein^  filed,  the  Moon- 
sifT  has  ruled  that  as  Mr.  Wise  has  obtained 
a  decree  from  the  High  Court  to  sell  this 
property  for  the  realization  of  his  debts,  and 
as  his  claim  is  against  the  deceased  father, 
he  has  a  superior  claim  to  that  of  Munohur 
Paul,  which  is  against  the  son.  H^,  there* 
fore,  declines  to  carry  out  the  attachment. 

The  objection  to  this  Court  is  that  tlie 
Moonsiff  has  altogether  refused  to  exercise 
the  jurisdiction  which  is  vested  in  him  by 
law,  and  which  he  is  bound  to  exercise  in 
order  to  enable  the  preseut  decree-holder  to 
obtain  the  benefit  of  his  decree  ;  aud  if  that 
jurisdiction  is  not  exercised,  the  decree- 
holder  will  be  put  to  the  unnecessary  trouble 
andexpenseof  bringing  another  civil  suit. 

It  is  contended,  on  the  other  hand,  that  the 
Moonsifi*  was  right    in   rejecting   Munohur 
PauFs  application   to  attach  on   the  grounds 
stated  by  hira,    and  whether  be  was  right  or 
he  was   wrong  this  Court  has  no  power  to 
interfere.     It  is  snid  that  the  Moonsiff  in  re- 
jecting the  application  has  possibly  acted  un- 
der some  feeling  of  deference  to  the  orders 
of  the  Court.     All  that  can  be  said  on  this  is 
that  if  he  puts  such  a  mistaken  meaning  upon 
the  orders  of  this  Court,  it  is  ri^ht  that  thia 
Court    should    tell    him    that    those  orders 
have  no  such   legal   effect   as   he   attempts 
to  put  upon  them.     There  is  as  yet  nothing 
to  show  that  Mr.  Wise  will  enforce   his  de- 
cree against  these  properties.     If  Mr.  Wise 
has  obtained  his  decree,  he  can  carry  on  his 
decree,  and  noibing  that  Munohur  Paul  can 
do  can  in  any  way  injure  Mr.  Wise's  riglita 
under  his  decree.     It  does  not  follow    that 
because  Mr.  Wise  has  obtained  a  declaration 
of  his  lien  upon  these  properties  for  u  certain 
amount  of  debt,    nobody   else  has  power   to 
attach  or  sell  those  properties.  The  purchaser 
under    such    circumstances    will    be  bound 
by  the  lien,  and  he  will  also   be  at  liberty  to 
pay  off"  Mr.  Wise  s  lien.     There   is  nothing, 
liowever,    to   show    that   Mr.  Wise   has  got 
any   lien    upon  the  property.     The  MoonaiflT 
has  not  found  that  Mr.  Wise  holds  any    lien 
upon  it.     It  would  seem  as  if  Mr.  Wise  baa 
not  got  so  strong  a  case    even  as    ve  have 
put. 

Then  it  is  said  that  there  was  also  an    ob- 
jection taken  that  the  decree  which  Munohur 
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Paul  held  was  a  decree  obtained  bj  fraud 
and  collusioD,  aud  the  Mooneiff  in  tended  to 
decide  that  point.  It  is  very  certain  that 
the  tfoonsiff  has  not  decided  that  point. 

Then  lastly  comes  the  question  whether 
Ihis  Court  has  any  authority  to  interfere  in 
this  ca^e.  In  support  of  this  view  of  the 
hw  several  decisions  of  this  Court  have  been 
quoted  to  us,  and  among  them  the  decision 
to  be  found  in  VII  Weekly  Reporter,  page 
620,  seems  to  me  exactly  in  point.  In  that 
ease  the  Deputy  Collector  refused  to  exer- 
cise the  jurisdiction  which  he  had  under  the 
law,  and  referred  the  parties  to  another  civil 
8oit.  This  Court  set  aside  that  order,  and 
ordered  the  Deputy  Collector  to  exercise  his 
jarisdiction.  In  this  case  also  it  is  oleftr 
that  the  MoonsifT  had  jurisdiction  to  attach 
and  wns  bound  under  the  law  to  attach  the 
property  ;  and  nnless  some  clear,  sufficient, 
and  legal  objection  is  taken  to  the  sale  of 
the  property,  he  is  even  bound  to  proceed  to 
the  sale  of  it.  He  has  in  fact  refused  to 
carry  oat  the  decree  ;  he  has  refused  to 
attach  on  a  ground  which  is  utterly  unwar- 
ranted by  any  principle  of  law.  He  has  in 
/act  refused  to  exercise  jurisdiction  which  he 
Is  bound  under  the  law  to  exercise.  We 
think,  therefore,  we  ought  to  set  aside 
the  order  of  the  Moonsiff,  dated  the  2nd 
Aogust  1870,  and  direct  him  to  carry  out 
the  law. 

The  petitioner  will  have  his  costs  of  this 
petition,  which  is  estimated  at  thirty- two 
raphes. 

Mookerjee^  J. — I  concur. 


The  9th  March  1871. 

Present : 

The  Hoii'ble  K.  Jackson  and  Onoocool 
Chunder  Mookerjee,  Judges, 

^re*emption— Waiver  of  rl^ht. 

Case  No.  1452  of  1 870. 
Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet,  dated 
the  26th  April  1870,  affirming  a  decision 
of  the  Moonsiff  of  Lush  her  pore,  dated 
the  Z\st  January  1870. 

Brojo  Eishore  Surmah  (Plaintiff)  Appel- 
lant, 

versus 

Kiriee  Chunder  Surmdh  and  another  ^De« 
feudanti).  Itespondetds. 


Baboo  Bama  Churn  Banerjee  for  Appellant. 
No  one  for  Respondents. 

A  party  b  not  entitled  under  the  Mahomedan  Law 
to  exercise  the  right  of  pre-emption  after  relinquishinff 
that  right  at  the  time  of  sale  and  purchase. 

Mooketjee,  J, — The  plaintiff  in  this  case 
is  the  apprllaut.  His  suit  was  to  enforce  a 
right  of  pre-emption  in  regard  to  the  dia« 
puted  land,  by  setting  aside  a  deed  of  sale 
executed  by  the  vendor  defendant  in  favor 
of  the  purchaser. 

The  Vendor  defendant  denied  that  the 
plaintiff  had  ever  performed  any  of  fhe  pre« 
liminaries  required  to  he  observed  by  a  shufee 
under  the  Mahomedtih  L<iw;  that  at  the  time 
of  snle  he,  the  vendor,  gave  the  plaintiff 
the  refusal  of  the  purchase  ;  but  thf  plaint- 
iff not  only  refused  the  offer,  but  gave  him 
permission  to  sell  the  property  to  wbomso* 
ever  he  liked  ;  that  he  then  sold  the  land  to 
the  purchaser  defendant. 

The  purchaser  defendant  states  that  it  was 
only  when  the  plaintiff  refused  to  purchase, 
that  he  purchased  the  same  relying  on  the 
assurance  that  plaintiff  will  not  assert  any 
claim  to  pre-emption  ;  that  he  purchased  in 
good  faith  ;  and  that  the  pre-emptor  after 
having  refused  the  offer  cannot  now  turn 
round  and  say  that  I  would  purchase.  It 
is  contended  also  that  he  is  estopped  from 
asserting  his  claims  having  waived  the  same. 

The  Court  of  first  intance  was  of  opinion 
that  the  tullub-i-mowasibat  has  not  been  per- 
formed by  the  plaintiff,  though  tliere  is  some 
evidence  to  the  other  tullub,  namely,  that 
of  ishtehasbad. 

The  Court  further  held  that  from  the  evi- 
dence adduced  by  the  defendants,  as  well  Its 
from  the  testimony  of  one  of  plaintiBTs  own 
witnesses,  it  is  clear  that  the  vendor  defend- 
ant had  asked  the  plaintiff  to  purchase  the 
laud,  but  that  he  refused  to  do  so  ;  and  that 
consequently  the  vendor  was  quite  compe- 
tent to  Sell,  and  the  purchaser  defendant  to 
purchase  the  same. 

The  first  Court,  therefore,  dismissed  t|ie 
claim  with  costs. 

This  decision  has  been  upheld  on  appeal 
by  the  Subordinate  Judge,  who  says  that  "  I 
'*  do  not  agree  with  the  Moonsiff,  but  I  hold 
'*  that  the  plaintiff  has  in  a  munner  establish- 
"  ed  tite  fktt  of  his  having  perforated  (he 
^  prellminari0f  of  ishtehasbad  and  tullob^* 
<*  mowaalbat/'    He  thtn  pro^^t  to  si?^ 
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Lifl  opiuioQ  as  to  the  effect  iu  law  of  the  re- 
fusal of  the   plaintiff;  to  purchase  the  laud 
when   offered    to  him'  for  sale.     He  agrees 
"wilb  the  Court  of  first  instance  in  holding 
'that  the  plaintiff  is  under  this  clricumstanbe 
precluded  from  asserting  his  claim,  which  is 
n  Very    weak   one   eteu    under   the  law  of 
Mahomed.     The   Subordinate    Jud^e    then 
says  chat  in -this  view  of  the  case,  it  is  un- 
necessary  for   him   to   decide   whether  the 
Court   below  was  right  or  not  in  not  exa- 
a  witness  iu  the  cause  ; 
ifficer  concludes  bis  judg« 
hat  'Mt  was  only  on  ac- 
^  of  the  plaintiff  that  he 
o(j  examined.'^    He,  th^re- 
e   appeal  of  the  plaintiff 

The  plaintiff  then  preferred   this  special 
afibeal  to  u6,  complaibing  that   the   Courts 

*  below  were  in  error  iu  holding  that  a  claim 
founded   on  a.  right  of  pre-emptiou  is  any 

a.  waiver  of .  the  right  to 
to  the  sale  o^  (he  land. 
IS  it'he  rigiit  of  shufla  only 
lie,  the 'surrender  of  that 
as  taken  place  is  not  valid 
L4w.  Kn  support  of  this 
lama  Churn  ci'tes  Hedayah, 
568,  Baillie^s  Mtihomedan 
lacnagh ten's  Mf^^^'^®^*^'^ 
id  a  precedent  froni'  the 
lume  V,  page  300. 

^  (J)n  rpjerring  to  the  authorities,  however, 
,  we '^nd  t|iat  the  Etedaya /In  page  568^ 
JVplujiie  111,  merely  lay's   down    that  **  the 

'*^  privilege  o^  shtiffa  is  estabiUhed  after  the. 

*'  sale,  for  it  cannot  take  pliice  until  it  bet 
.;<^0i«ttifestithat:the  proprie^pr  is  do  lopger 
^^Mnollned   to >  keep   bis ;  bouse,   and  this. is 

•  *'  manifested  by  the  sale  ofit."  This  ni0rQly 
.aLows  when.Uie  cause  of. action  arises  in  a 
.  claim  .for  preemption  and  when  the  right  to 
u.cbiookshviffa  accrues,  but.  does  not  suppprt 
.  the  oonteivtion  raised  before  ua  that  a  pre- 
,.  ismptpr  18  rree  to  assert  his   claim   of  shuffa 

lifter  he  has  in  distinct  terms  waived  his 
right  to  do  so  either  immediately  before  the 
'^itl^  or  at  the  time  of  it. 

In  BaiUie*8  Digest  of  Mahomedan  Law, 
.pi^SOO,  occurs  u  this  p«isage-^'VThe  sur- 
I  «•  redder. of  a,,  right  of  preemption  before 
i  *^  4  tale  baa  taken  pl«oe  is  not  Vftlid*"  This, 
-  however, .  is.  aupported  by  no ,  an thon ity .  from 
;^lhe  i  Mabom«daQ  Law  books  MUid  I  would, 
dlietAr^hesiiatei.tQ  aet  upon,  tbia  dictum. 


following  passages: — ^*  When  the  pre-emptor 
*'  has  said — *  I  have  surreodered  the  right 
**  of  pre-emption  in  this  mansion,'  the 
surrender  is  valid**  ;  and  also  **  Jf  he  ahoald 
**  say  to  the  seller,  *  I  have  surrendered  .the 
''  right  of  pre-emption  in  this  mana^on  to 
^*  thee,'  the  mansion  being  still ,  in  the  MtU 
*'  ler*s  possession,  the  surrender  would  be 
'*  valid.**  These  passages  show  that  a  right 
of  shuffa  can  he  surrendered  by  the  pre- 
emptor,  and  if  the  surrender  la  made  it 
prevents  the  pre-emptor  afterwards'  from 
asserting  his  claim  to  shuffa.  l*he  finding 
arrived  at  by  the  Courts  below  in  this  case 
is  io  the  effect  that  the  seller  at  thel,  time  of 
sale  offered  the  land  to  the  plaintiff  for  pur- 
chase, that  ihe  plaintiff  thereupon  not'  only 
irefused  the  offer  but  told  the  seller  to  sell 
his  shaiie  to  whomsoever  be  '  liked,  and  the 
purchaser  relying  on  this  surrender  of' the 
plaintiff*s  rieht  of  purchase  ubder  the  law  of 
pre-emption  made  the  purchase  from  the 
'  seller,  tinder  these  circumstances,  it  ap- 
pears to  me  to  be  monstrous  rb  contend'  iihat 
after  such  a  compleCs.  surrender  of  the  plain- 
tiffs right,  he  should  be  alloWed  by  any 
Court  'of  justice  to  assert  his  claim.  He 
stood  by  wh^n  the  defendant  was  selling 
ffie  property  to  the  purchaser,  and  in. dear 
apd  unequivocal  terms  permitted  bim,  tlie 
vendor,  to  sell  and  the  purchaser  to  bi^. 
No  Coui't  of  justice  in  the^  world  would 
allow  or  should  permit  the  plaintiff  to  say, 
that  though  I  had  no  intention  to  purobase 
when  you,  the  defendant,  purchased  the 
land  and  therefore  refused  the  offer  of  the 
vendor  and  gave  him  ^permiasion  tq  smsII  to 
you,  yet  that  I  have  subsequently  changed 
my  mind  and  will  now  have  the  satisfaction 
to  see  that  yoar  purchase  is  invalidated, 
and  all  the^'boiBta' incurred  by  ^  yon  for  the 
purchase  of  stainp,  &c.,  are  so  much  loss 
to  yon.  The  plaintiff  would  be  estopped  in 
law  from  assorting  a  claim  of  this  nature 
after  having  stood  by  pind  seen  the  vendee 
make  the  purchase  without  giving  him  any 
warning  that  lie,  the  plaintiff,  has  tlie  pre* 
ferential  Claim  to  piiiV^base,  or  that  be  in- 
tei^ds  to  purchase,  iind  that  the  d^afendaat 
would  purchase  at  his  own  risk.  Now,  in- 
stead of,wart\ing  the  purchaser  or,  asserting 
his  inteption  tq  purch^se^  h^  gives,  the  ven- 
dor to  understand, th^l  be^  has  nq  objeqtion 
whatever  to  the, sale.  This  isacompbte 
renunciation  and  ^surrender  of  plaihttPs 
right  of  pre-emptiPn,  and  I  would  hold  that 
after  this  renunciation  he  should  not  be 
permltdBd  to  ^im  the.  right  io.purqfaiM, 
it  would  j'^ire  ywf  ql^r  imd  diatui«( 
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•Qihority  in  the  Maboinednn  Luw  to  support 
sach  a  view  of  it  as  is  coDteiided  for  by  the 
appellniii's  vnkeel,  which,  I  have  no  hesitn- 
tioQ  in  hohliiit^,  is  against  all  principles  of 
JQSiice,  against  equity,  and  against  good 
coDscience, 

Tiie  case  in  Macnaghten  is  not  in  point. 
Th<»  question  put  to  ih«  Law  Officer  was 
limply  '*  when  the  shuffoe  or  person  who 
"ijw  a  right  to  pre-emption  declines  to 
"  purchase  the  land  at  the  price  denannded 
"  by  the  proprietor,  and  states  that  he  will 
"not  piiy  for  it  more  than  a  certiiin  sum" — 
is  ihe  shufitie  at  liberty  to  bring  forward  a 
claim  for  pre-emption  wlien  the  proprietor 
has  sold  tlie  land  to  a  third  person  on  receiv- 
ing bis  own  price  ? 

In  the  reply   given  to  that   question,    the 
lav  Officer   states    that    the  refusal  by  the 
shiiffee  to  pay  the   amount  which   had   been 
paid  by   the    purchaser   amounts    to    a    re- 
nrin^intion    of    the    right    of    pre-emption. 
The  reply,  however,    went  on  to  say,  and  I 
tliiiik    improperly,    because    unasked,     that 
the  claim  of  the  shuffee  to  a  right  of  pre- 
^m\)iion  cannot  be  adduced    until    after    the 
land   had    been  aciunlly   sold,  and  that  a  re- 
fusal  to    purchase    before    the   sale    cnnnot 
operate  to  defeat  his  (the  shuffee's)  clnim  of 
pre-emption  subsequently  preferred.     There 
iaalso   in    this    reply  no  authority    cited  to 
support  such  a    view  of  the  law.     The  case 
also  is  not  in  point  with  the  present,  because 
in   this  case  the  pre-emptor  at  the  time  of 
sale  repudiated  all  intention  to  become  the 
purchaser  and  induced  the  purchaser  to  bu/. 
There  is  no  question  that  the  same   price  for 
which  the  l»ind  was  sold  to  the  vendee,  wns 
ii'>t  the   amoant   for   which    the   land   was 
oflTcred  for  sale  to  him. 

The  case  at  pnge  300  of  the  5th  Volume 
of  the  Select  Reports  does  not  decide 
the  question.  There  is  only  an  expres- 
sfon  of  opinion  by  the  Law  Officer,  but 
the  Siidder  Court  decidfd  the  case  on  a 
quite  different  point.  This  is,  I  apprehend, 
no  authority  ot  all.  In  the  opinion  jjiven 
by  the  Mufti,  I  find  also  that  he  i«  unable 
to  quote  from  any  Mahomtdan  Law  book 
toy  passage  or  text  to  support  his  opinion. 

A  decision  of  a  Division  Bench  to  be 
found  in  whnt  is  called  the  Gap  Number  of 
the  Weekly  Reporter  for  1864,  page  311 
itrengthens  me  in  the  view  I  hnve  taken  of 
the  law.  The  opinion  of  the  Judges  who 
deelded     thi|t    case    was    approved    of    by 


another  Division  Bench,  and  that  decision  is 
in  page  480,  Volume  XI,  of  the  Weekly 
Reporter. 

In  this  case,  it  is  clear  that  the  plaintiff 
not  only  refused  to  purchase  the  property 
when  offered  to  him  for  sale,  but  actually 
accorded  his  permission  to  the  vendor  to 
%A\  the  same  to  a  ihird  party,  the  purchaser, 
and  that  the  purchaser  r^Ijing  on  that  re- 
nunciation by  the  filainiiff  went  to  the  ex- 
pense of  purchasing  stamp,  &^.,  for  the 
purchase  of  the  property.  I  hold,  therefore, 
that  the  suit  of  the  plaintiff  was  r'ghtly 
dismissed  by  the  Courts  below.  Our  Courts 
are  to  be  guided  by  the  principles  of  justice, 
equity,  and  good  conscience.  The  Mahome- 
dan  Law  is  only  the  law  of  this  country  so 
far  as  the  Legislature  has  adopted  it  as  the 
law  of  British  India,  and  so  far  as  we  see 
clear  authorities  in  it  on  a  particular  point. 
In  all  cases,  therefore,  where  there  is  no 
<5lear  and  positive  authority  in  the  Mahome- 
dan  Law,  I  think  it  is  our  duty  to  follow 
the  dictates  of  justice  and  good  conscience. 
Now,  it  cannot  be  contended  for  a  moment 
that  it  isequiiable  or  just  that  a  plainiiff  who 
refused  to  purchase  a  property  when  offered 
to  him  for  sale,  who  hns  likewise  induced  the 
purchaser  to  buy  on  reliance  of  his  clear  re- 
nunciation of  his  right  to  purchase,  should , 
be  allowed  to  get  rid  of  his  renunciation  and 
to  set  aside  the  sale  merely  for  the  pleasure 
and  satisfaction  of  seeing  the  whole  thint^ 
rendered  null  and  void  aud  the  purchaser  en° 
damaged  in  costs. 

If  this  be  allowed,  the  consequence  wouH  ' 
be  that  no  co-parcener  of  a  property  would 
be  able  to  sell  his  share  at  a  just  and  reason- 
able price,  but  must  be  compelled  to  sell  to 
his  co-sharer  at  his  price  however  low  and 
unreasonable.  He  will  be  completely  at  his 
mercy,  and  though  undoubtedly  entitled  to 
sell  his  share  will  never  practically  be  able 
to  sell  it  at  its  proper  value.  If  we  allow 
the  principle  contended  for  by  the  appel- 
lant, we  will  assuredly  act  against  equity  and 
justice,  which  is  the  law  we  are  hound  to  ad- 
minister, and  assist  the  plainiiff  in  the  per- 
petration of  a  gross  frand.  I  cannot  ima- 
gine what  greater  precaution  could  possibly 
be  taken  by  a  co-parcener  desirous  (»f  sellino- 
his  property  than  what  was  taken  by  the 
vendor  defendant  in  this  case.  He  goes  to 
the  person  who  has  a  prefeiHniial  r^ght  to 
purchase,  namt-ly,  the  plaiinitF.  and  offers  his 
share  for  sale.  This  offer  is  relused  not  on 
the  score  of  the  price  offered  being  excessive 
but   plaintiff's  unwillingness   to    avail   himl 
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self  of  the  right  given  to  him  bj  the  Mnho- 
ihedan  Law;  the  vendor  is  further  permitted 
to  sell  to  any  pnrty  he  liked.  He  goes  to 
the  vendee,  and  the  vendee  finding  iLat  the 
shuiTee  has  declined  the  purchase  accepts 
the  offer,  and  goes  to  considernhle  expense 
in  perfecting  his  purchase.  We  are  now 
asked  to  set  aside  this  sale,  to  compel  the 
purchaser  to  forego  his  purchase  and  to  suf- 
fer the  loss  of  his  money  incurred  in  getting 
the  bill  of  sale  prepared  and  executed.  I 
consider  the  Courts  below  were  riglit  in  de- 
clining to  ^ive  such  an  unjust  and  inequit- 
able decree  to  the  plaintiff*.  I  would,  there- 
fore, uphold  the  order  passed  by  the  Courts 
below,  and  dismiss  this  appeal  without  costs, 
no  one  appearing  for  respondent. 

J  nekton^  J, — I  am  of  opinion  that  even 
under  the  Mahomedan  Law,  the  plaintiff*  is 
not  entitled  to  exercise  the  rights  of  pre-emp- 
tion as  he  has  already  relinquished  those 
rights  at  the  time  of  purchase  and  sale.  I 
concur,  therefore,  with  my  learned  colleague 
in  dismissing  this  appeal  without  costs. 


The  9th  March  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges, 

SAbankmeiitft— OamagroB  ~  Oaase  of 
action. 

Case  No.  1956  of  1870. 

rom  a  decision  passed  by 
te  Judge  of  Gya,  dated 
1870,  affltming  a  decision 
ff  of  Nowabad,  dated  the 
1869. 

Seeta  Bam  (Defendant)  Appellant, 

versus 

Shaikh  Eammeer  Ali  and  others  (Plaintiffs) 
Respondents. 

Mr.  R.  T.  Allan  for  Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Kalee 
Kishen  Sein  for  Respondents. 

In  a  gait  for  damiges  for  the  demolition  of  a  nnoha 
©r  emtiankmeiit  im ended  to  keep  in  surface  water,  if  the 
•mbankmont  was  situated  on  the  defendant's  Innil,  such 
demolition  oould  only  be  a  cause  of  action  where  it  not 
only  infringed  a  definite  right  but  caused  actual  damage. 

Jackson,  J. — The  plaintiffs  in  this  suit 
we   the  own.-rs   of  momah  Ma Iborarapore, 


and  they  sued  the  defendants,  who  are  the 
owners  of  mouziih  Dad  pore,  alleging  that 
the  defendants  wrongfully  destroyed  a  sin- 
gha  or  embankment  intended  to  keep  ia 
surface  water,  standing  partly  on  plaintiffs' 
land  and  partly  in  the  lands  of  mouzah 
Siileempore.  They  further  alleged  that  the 
defendants  had  gone  on  to  erect  a  new  ayle 
wholly  upon  the  plaintiff's  land,  whereby 
the  flow  of  water  had  been  further  affected, 
and  the  plniutiffd,  consequently,  further 
endamaged  ;  and  they  prayed  the  Court  to 
cause  the  restoration  of  the  sing  ha  and  ths 
demolition  of  the  ayle* 

The  plaintiff's  allegation  referring  to 
monzali  Suleempore  appears  to  have  had  the 
effect  of  provoking  the  proprietors  of  that 
village  to  intervene  in  the  suit,  and,  oa 
their  own  application,  they  appear  to  have 
been  mtiide  defendants. 

The  MoonsifTs  enquiry,  however,  upon 
the  spot  in  the  presence  of  both  parties, 
established  in  his  opinion  the  fact  that  ths 
whole  of  the  singka  was  situated  on  the 
plnintifl's  land  of  mouzah  Madhorampore, 
while  the  ayle,  on  the  other  hand,  was 
situated  on  the  defendants'  lands  of  mouzah 
Dadpore.  He,  therefore,  considered  that 
the  defendants  had  doubly  infringed  the 
plaintifi^s  right,  and  he  gave  a  decree  against 
them  ;  and  the  decree  was  also  given  against 
the  defendants  who  are  the  owners  of 
mouzah  Suleempore  and  who  had  become 
parlies  to  the  suit  at  their  own  request. 

On  appeal  the  Subordinate  Judge  held 
thfK  it  was  immaterial  whether  the  singha 
was  situated  on  the  plaintiff's  land  or  el^- 
where,  so  long  as  it  appeared  that  the  singka 
was  of  ancient  date  ;  and  he  seemed  to  think 
that  the  mfTe  circumstance  of  antiquity  gave 
the  plaintiff  a  claim  to  maintain  the  suit,  if 
the  singha  were  destroyed  by  the  defendants. 
On  this  part  of  the  case,  therefore,  he 
affirmed  the  decree  of  the  Moonsiff  without 
enquiring  what  the  plaintiff's  precise  right 
in  respect  of  that  singha  was  ;  and  as  to 
the  ayle  also,  affirming  the  Moonsiffs 
finding  on  that  part  of  the  case,  he  declared 
that  the  plaintiff  would  be  entitled  to  have 
an  opening  made  thiough  the  ahur  wheo 
necessary. 

Against  this  decision  all  the  defendants 
have  appealed, — the  Suleempore  defeudauts 
as  well  as  the  others. 

On  this  part  of  the  case  it  seems  snfficieQt, 
I  think,  to  say  thai  the  making  the  Suleein: 


Digitized  by 


Google 


1871.] 


Civil 


THE  WEEKLT  RBPORtEB. 


RuKflffi. 


251 


pore  proprietors  parties  to  tlie  suit  wan 
altogether  aonecessary  and  injudicious,  aod 
I  may  add  improper.  They  were  not  persons 
'Miaviu^  an  interest  in  the  subject-matter 
"  and  liable  to  be  affected  by  the  result  of 
"the  suit."  Their  application,  therefore,  to 
be  made  parties  ought  to  have  been  refused  ; 
and  the  proper  order  to  be  made  in  respect 
of  them  is  that  they  should  be  ezpun<;ed 
from  the  record  as  defendants,  they  being^ 
left  to  pay  thbir  owa  costs  of  the  proceed- 

IDgS. 

In   regard  to  the  original  defendants,   it 
seems  to  me  that  the  decision  of   the   Subor- 
dinate Judge  cannot  stand.     The  plaintiff*s 
claim  to  have   the  singha  establislied  or  to 
damages  would  depend  very  materially  upon 
the  question  as  to   whether  it   was  situated 
upon    the    plaintiff's    land    or    no.     If   the 
singha    was    situated    upon    the    plninti/f*s 
laud,  the  act  done  by  the  defendant  would 
be  simple    trespass   and    would   be   unjusti- 
fiable;  but  if  it  was   situated  upon    the  de- 
fendants* own  land,  that  which  the  defendants 
have  done  would  amount  to  a  cause  of  action 
only  if  the  plaintiff  had  a   definite  right  to 
the   maintenance   of    the    ting  ha ;     and    it 
would  have  to  be  shewn  that  the  destruction 
of  it  was  not  only  an  infringement  of  that 
right,  but  had  also  caused  actual   damage   to 
the  plaintiff.     It  is  clear,    therefore,  that  the 
case  would  have  to  go  back  to  the   Subordi« 
Bate  Judge  in  order  that  he  should  determine 
Ibo  qvestioQ  of  situation  in  the  first  instance. 

Lastly,  as  to  the  ayle,  the  specific  order 
which  the   Subordinate  Judge  hos   made  is 
clearly  erroneous,  because  it  is  not  in  accofd- 
aoce    with   the    plaintiff's  own    case.     The 
plaintiff^s  case  was,   that  the  defendants  had 
come  upon  their  land  and  erected  this  ayte^ 
aod  had  thereby  damaged  them  ;   whereas  it 
seems  that  the  agle  was  not  erected    on  the 
plaintiff's  land  at  all,  but  upon   that   of   the 
defeDclant.    That  part  of  the  plaintiff's  case, 
therefore,  taken  separately,  must  fail  ;  but  if 
it   should   appear  that  the  defendants  have 
impro|>erly  destroyed  the   singha  which    the 
plaintiff  had  an  interest  in  keeping  up,  then, 
of  course,  the  question  of  the   further   erec- 
tion of  the  ayle  as  bearing  upon  the  damage 
Co  die  plaiDtiff  must  be  taken  into  consider- 
aiioiu 

The  case,  therefore,  must  go  back  to  the 
Ix>wer  Appellate  Court  in  order  that  it 
should  determine,  1st,  what  the  plaintiffs' 
right  in  respect  of  the  singha  is,  namely, 
wheiber  it  stands  upon  the  plaintiffs'  land, 


and  is  therefore  their  property,  or  whether 
it  stands  upon  the  defendants'  property,  but 
the  plaintiffs  have  an  interest  and  right 
which  entitled  them  to  have  it  maintained; 
2nd.  if  necessary,  whether  the  erection  of  au 
ayle  by  defendants  on  their  own  land  hai 
contributed  with  the  destruction  of  the 
singha  to  the  damage  of  the  plaintiffs. 


The  9th  March  1871. 

Present : 

The    Hon'ble   E.    Jackson    and    Onoooool 
Chunder  Mookerjee,  Judges. 

Claim  under  a  Wlll^Inherltande. 

Case  No.  1957  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiatiny  Adfiitional  Judge  oj  Chit" 
tagong,  dated  the  22nd  July  1870,  rev^rs^ 
ing  a  decision  of  the  Sudder  Moonsiff  o/ 
that  District,  dated  the  Wth  December 
1869. 


Moulvie 


Ahmedoollah   (Defendant)  AppeU 
lant, 


versus 


Gour  Huree  Biswas  (Plaintiff)   Respondent. 

Baboo  Ohhil  Chunder  Sein  for  Appellant. 

Baboo  Bhowanee  Churn  Butt  for  Respond- 
ent. 

Aa  heir  does  not  lose  his  rig:hts  as  such,  because 
of  his  inability  to  prove  a  Will  under  which  he  claimed 
a  larger  stiare  in  a  former  litigatioD  in  which  no  ques* 
tion  of  inheritance  was  raised. 

Jachson,  J.— We  think  that  the  appeal 
should  be  dismissed.  The  only  ground 
taken  is  that  as  the  defendant  on  a  former 
occasion  set  up  the  rights  of  his  vendor 
Bndul  Bibee  under  a  Will,  therefore  he  is 
now  debarred  from  setting  up  her  rights 
under  inheritance.  It  is  said  that  he  was 
bound  on  that  occasion  to  set  up  all  hie 
claims,  and  he  having  fniled  to  do  so  cannot 
now  set  up  a  right  as  heir. 

It  seems,  as  far  as  we  can  see  from  the 
former  litigation,  that  there  was  noqnestiou 
as  to  Badul  Bi bee's  right  by  inheritance^ 
and  even  now  there  is  no  dispute  upon  this 
point.  The  only  question  was  whether  she 
was  entitled  to  a.  larger  share  in  the  de- 
ceased's property  under  the  Will.  It  would 
be  monstroui  to  hold  because  a  person  oaa^ 
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not  prove  a  Will  which  giyea  him  a  larger 
share  of  the  property  than  he  would  he 
entitled  to  m  an  heir  ;  that  he  iherHfore  lost 
all  hia  riijhts  as  an  heir  to  the  siniiller  share 
in  tlie  property.  The  Privy  Council  deci- 
sion reported  in  X  Weekly  Reporter,  page 
1,  is  alluded  to.  But  iu  that  case  the 
claimant  first  put  forward  a  claim  to  a 
smaller  share  as  an  heir,  and  then  in  a 
suhsequent  litigation  tried  to  put  forward 
B  will.  He  was  at  once  met  with  the  fact 
that  if  he  had  a  Will  he  should  have  set  it 
up  at  onee,  and  he  was  not  allowed  to  set 
up  a  Will,  he  having  said  nothing  about  it 
on  the  former  occasion.  The  decision  of 
the  lower  Court  seems  to  us  to  be  quite 
correct,  aud  we  dismiss  the  appeal  with 
costs. 


Mookerjee,    J, — I 
Council  case  has 
to  this. 


concur.     The     Privy 
no   application  whatever 


The  9th  March  1871. 

Present : 

The  Hon'ble   E.   Jackson  and  Onoocool 
Chunder  Mookerjee,  Judges. 

Bet  off— Res  jndioata—Bstoppel— Sec- 
tion 2  Act  VZZZ  of  1859. 

Case  No.  1977  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Chittagong,  dated  the  2  9th 
June  1870,  affirming  a  decision  of  he 
Subordinate  Judge  of  that  District,  dated 
the  2nd  August  1869. 

Abdoollah  Khan.  (Defendant)  Appellant^ 


versus 


Sreekunto 


Per^had    Hajrah 
Respondent, 


(Plaintiff) 


Mr.  C.  Gregory  and  Baboo  Debendro   Na- 
rain  Bose  for  Appellant. 

Baboos  Chunder  Madhub    Ghose  and  Okhil 
Chunder  Sein  for  Respondent. 

The  plea  of  set  ofE  is  one  form  of  bringing  a  suit,  the 
defeinlaiit  bec<»ming  in  rejfard  thereto  a  plaintiff;  and  he 
c I nnut  therefore  be  allowed  to  set  up  a  claim  for  which 
a  «uit  had  been  previously  brought  bv  him  aud  dis- 
missed. 

Jackson,  J.— Wb  are  satisfied  that  the 
decision  of  the  Judge  is  correct.  The  de- 
fendant in  answer  to  the  suit  for  the  price  of 
^  elefbaot  whiob  the  pUiatiff  preferred 


I  against  him  attempted  to  establish  a  plea  of 
set-off.  The  claim  which  he  made  in  this 
'  plea  of  set-off  appears  to  be  one  upon  which 
he  had  already  preferred  a  suit,  which  suit 
had  been  tried  up  to  the  Appellate  Court, 
and  even  up  to  this  Court  in  special  appeal, 
and  had  been  dismissed.  The  Judge  finding 
this  held  that  that  dismissal  was  a  conclusive 
judgment  norainst  the  defendant,  and  that  he 
was  not  entitled  to  a  set-off  and  disallowed 
the  plea. 

Before  this  Court  it  is  urged  that  that  de- 
cision might  have  been  taken  as  evidence, 
but  it  did  not  debar  the  defendant  from 
going  into  further  evidence  to  prove  that  he 
was  entitled  to  the  set-off  he  claimed.  We 
think  that  the  former  decision  on  the  claim 
as  it  was  preferred  is  conclusive  against  the 
defendant.  The  plea  of  set  off  is  in  fact  one 
form  of  bringiug  a  suit,  and  the  defendant  as 
regards  that  plea  becomes  in  fact  the  plain- 
tiff, and  the  real  plaintiff  is  allowed  an 
opportunity  to  answer  to  the  plea  set  up  ia 
defence.  To  allow  the  same  person  as  de- 
fendant to  set  up  again  exactly  the  same 
claim  for  which  he  had  already  brought  a 
suit,  and  which  suit  had  been  dismissed, 
would  be  in  fact  acting  in  contraveutioa  of 
Seciion  2  Act  VIII  of  1859.  The  Judge 
was  quite  right  in  disallowing  the  defendant's 
attempt  to  re-open  the  former  claim,  and  we 
dismiss  the  appeal  with  costs. 

MookerjeCy  J, — I  concur.  The  decision 
in  the  case  brought  by  the  appellant  is  con« 
elusive  evidence  on  the  poiut.  The  same 
fact  cannot  be  pleaded  as  a  set  off.  The 
contention  is  quite  unfounded. 


The  9th  March  1871. 

Present  t 

The  Hon*ble  F.  B.  Kemp  and  F.  A.  Glorer, 
Judges* 

Sureties— Zilability. 

Case  No.  2143  of  1870. 

Sppcial  Appeal  from  a  decision  pasted  hy 
the  Judge  of  Hooghly,  Hated  the  27 tk 
June  1870,  reversing  a  decision  of  th% 
Second  Subordinate  Judge  of  that  IHm^ 
trict,  dated  the  31  st  January  1870. 

Puree  Soonduree  Dabee  (Plaintiff)  Appeltnmi, 

versus 

Chunder  Sbekhnr  Ghossal  and  others   (Do* 
fendsQts)  B^spondents, 
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Baboos  Anund  Chunder  Ghossal  and 
Goopeenath  Mookerjee  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Taruch 
I^aik  Sein  for  Respondents. 

Where  a  bond  was  taken  by  a  creditor  from  a  prin- 
ciptl  debtor  without  the  knowledge  or  consent  of  the 
nreties,  fixing  certain  periods  for  the  payment  of  the 
tana  named  in  the  bond: 

HSLD  that  the  sureties  were  entitled  to  be  discharged 
from  all  liability. 

Kemp,  J. — Thb  onlj  point  taken  in  this 
case  is,  that  the  Judge  was  wrong  in  holding 
that  the  securities  were  discharged  from  alt 
liabilities  to  the  plaintiff.  Ttie  Judge  in 
support  of  the  decision  has  quoted  n  deci* 
sioD  to  be  found  in  Volume  I,  Weekly 
Reporter,  page  81.  The  Judge  found  that 
the  sureties  had  no  knowledge  of  the  bond 
or  ikrar,  for  the  ikrar  is  in  the  nature  of 
a  boad  taken  hy  the  plaintiff  from  the 
principals,  that  is  to  say,  the  gomastnhs  ; 
that  this  bond  or  ikrar  was  taken  without 
the  knowledge  or  consent  of  the  sureties, 
and  fixing  certain  periods  for  the  payment 
of  the  sums  named  in  the  bond  witliout  the 
knowledge  of  the  said  sureties.  We  think 
that  the  Judge  was  quite  ris:ht  in  applying 
the  decision  to  be  found  in  Volume  I  to  this 
case.  The  liabilities  of  the  parties  were 
changed  by  this  ikrar,  and  the  sureties  in 
oar  opinion  were  rightly  dischai'ged.  There 
can  be  no  doubt  that  by  the  ikrar,  which 
was  executed  on  an  adjustment  of  accounts 
and  which  states  that  a  certain  sum  after 
deductions  was  found  to  be  due  by  the 
principals,  the  gomastahs,  they  accepted 
Uiat  liability,  stating  that  they  coold  not  pay 
that  sum  at  present,  and  they  took  time  up 
to  the  month  of  Falgooa  of  the  year  in 
which  the  iki'iir  was  executed  s  and  this 
liaTing  been  done  without  the  consent  or 
knowledge  of  the  sureties,  and  their  liabi- 
lity being  thereby  changed,  they  are  enti- 
tled to  be  discharged  from  all  liability,  and 
the  mere  recital  in  this  ikrar  that  the  sure- 
ties were  still  bound  cannot  in  any  way 
affect  or  bind  them. 

The  second  ground  taken  in  appeal  is  that 
the  Jndise  has  dismissed  the  whole  case  of 
the  plaintiff*,  even  as  against  the  principals. 
who  have  been  found  liable  by  the  first 
Coort  and  who  have  not  appealed.  Nobody 
appears  for  them  in  this  Court,  and  as  they 
bs?9  not  appealed  to  the  Jud^e  against  the 


decree  of  the  first  Court,  that  decree  as 
against  them  must  stand,  and  the  decision 
of  the  Lower  Appellate  Court  will  be  mo* 
dified  to  that  extent.  Costs  in  propor« 
tion. 


The  9th  March  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  GloTer, 
Judges. 

Oafanlt  by  defendant— Frooedar«-« 
Section  I7d  Act  VZXI  of  18S9. 

Case  No.  2275  of  1870. 

Special  Appeal  from  a   decision   passed  by 
the  Judge  of  West   Burdwan^    dated  thg 
SlhJulg  1870,  affirming  a  decision  of  the 
Moonsiff  of  Burjorah,   dated  the   23rrf 
April  1870. 

Thakoor  Lall  Misser  (Defendant)  Appellant, 

versus 
Brohmo  Moyee  Dabee  (Plaintiff)  Respondents 
Baboo  Rash  Beharee  Ghose  for  Appellant. 

No  one  for  Respondent. 

A  plaintiff  who  gives  no  sridence  in  support  of  Ids 
daim,  is  not  entitled  to  a  decree  merely  on  the  defanlt  of 
the  defendant  to  give  evidence. 

Where  a  defendant  contamacioasly  refuses  to  appear  - 
in  answer  to  a  summons,  the  Court  ought  to  apply  the 
provisions  of  Section  170,  Civil  Procedure  Court. 

Kemp,  J, — This  is  a  suit  instituted  for  the 
purpose  of  declaring  that  a  certain  mortgage 
bond  and  kubooleut  were  forgeries.  It  ap- 
pears that  the  defendant  No.  1  set  up  a 
mortgage  from  the  husband  of  the  plaintiff. 
Under  that  mortgage  he  sued  the  defen- 
dant No,  2  for  arreers  vf  r^ut.    In  that  eni^ 
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tile  plaintiff  i II tervenec),  and  urged  that  the 
ttiortsrnge  aud  the  kuboolent  ot  the  defeud- 
'ant  No.  2  Were  forgeries.  The  suit,  however, 
-of  the  defendant  No.  1  for  rent  was  decreed 
after  incidentaliy  going  info  the  question  of 
the  genuineness  or  otherwise  of  the  bond. 
In  the  present  suit  both  Courts  have  decreed 
the  plaintiff's  case,  in  as  far  as  she  seeks  to 
set  aside  the  bond  as  a  Torgerj  ;  and  her  suit 
to  have  the  kuboolent  declared  spurious  was 
dismissed,  iuasmach  as  a  competent  Court 
had  already  pronounced  judgment  on  that 
part  of  the  case* 

In  appeal  there  is  one  ground  taken 
which  we  think  has  some  force,  that  is,  the 
second  gfound,  that  the  onus  being  primarilj 
on  the  plaintiff,  she  co^ld  not  obtain  a  de- 
cree simply  upon  the  failure  of  the  defend- 
ant to  appear  without  producing  any  evi- 
dence in  support  of  her  claim.  Now,  in 
this  tase,  it  appears  clear  that  the  defendant, 
although  cited  by  the  plaintiff  and  summon- 
ed by  the  Court,  refused  to  attend.  The  first 
Court  distinctly  states  that  the  defendant 
was  in  contempt ;  that  his  refusal  to  attend 
^af  contumacions  ;  and  therefore  the  first 
Court  ought,  we  think,  and  certainly  might 
liaV^  tippVied  the  provisions  of  Section  170 
of  tlie  Code  of  Citil  Procedure  to  the  case, 
^(appears,  however,  that  the  first  Court  did 
not  do  so.  The  Moonsiff  in  his  judgment 
says  that  inasmuch  as  the  defendant  al- 
though summoned  by  the  plaintiff  as  a  wit> 
ness  t6  disprove  the  bond  has  failed  to  attend 
in  disregard  of  the  Courtis  order,  therefore 
the  decision  on  the  said  bond  must  be  against 
liim.  A  case  has  been  referred  to  in  the 
dooree  of  the  ar$rument  to  be  found  in  Vo- 
lume XII  of  the  Weekly  Reporter,*  in  which 
it  is  held  that  where  a  plaintiff  lims  not  given 
iany  evidence  whatever  in  support  of  his 
case,  he  is  not  entitled  to  a  decree  merely  on 
the  default  of  the  '  defendant  to  give  evi- 
dence. That  case  seems  to  us  to  apply  to 
<ihe  present  case.  The  plaintiff  gave  no  evi- 
dence WbateTer,  although,  as  suggested  in 
the  coarse  of  the  argument,  it  was  in  her 
power  to  prove  her  possession,  or  to 
proVe  that  ihe  signature  on  the  mortgnge- 
4)ond  vtrab  not  the  signature  of  her  husbund, 
or  in  sbitio  other  way  to  prove  her  allegiition. 
We  therefore  remand  the  case.  The  first 
Court  ^\\l  give  the  plaintiff  an  opportunity 
of  proving  ber  case,  and  after  doing  so  pass 
B  fredh  decision.  Costs  to  follow  the  re* 
0uli» 


^r^aSO, 


The  9th  March  1871. 

Present  : 

The  Hon'ble  P.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Decree  In  rent-BOlt— Oaaae  of  aottoa. 

Case  No.  2280  of  1870. 

Special  Appeal  from  a  decision  pcustd  by 
the  Subordinate  Judge  of  Midnapore^ 
dated  the  2\st  July  1870,  affgrming  a 
decision  of  the  1st  Moonsiff  of  thai 
District,  dated  the  2\st  May  1869. 

Bissumbhur  Panjuh  (Defendant)    Appellant, 

versus 

Modhoo  Soodan  Dey   and  others  (Platntifib) 
Respondents. 

Baboo  Luchhee  Churn   Bose  for  Appellaot. 

Baboo  Bama  Churn  Banetjee  for  Re- 
spondents. 

In  a  suit  to  establish  proprietoiy  title,  the  fket  of 
defendant's  having  dbtuned  a  decree  ander  Act  X  (^ 
1859  on  the  ground  that  he  was  proprietor  and  plaifitiff 
only  a  ryot,  was  held  to  give  the  latter  a  distioct  cans* 
of  action  to  show  that  he  was  the  real  proprietor. 

Glover^  J, — Therb  are  no  groonds  for 
this  special  appeal.  Both  the  Courts  beltf<i# 
have  found  as  a  fact  that  the  plaintiff  proved 
the  title  on  wiiich  be  came  into  Court,  and 
that  the  defendant  has  not  proved  ihh 
mowrussee  right  which  he  sayt  he  got  from 
the  parties  from  wiiom  the  plaintitf  por- 
chased  the  proprietory  right.  One  con  ten* 
tion  put  forward  in  special  appeal  is  thai 
the  plaintiff  has  no  cause  of  action.  It 
seems  to  us  that  as  the  defendant  got  a 
decree  in  a  suit  under  Act  X  of  18o9,  on 
the  ground  that  he  was  the  i>roprietor  of 
these  lands  and  the  pluiutitf  only  a  ryot,  this 
gave  the  plaintiff  a  most  distinct  cause  of 
action,  and  in  fact  forced  him  into  Court 
to  show  where  the  real  proprietorship  in  tbe 
estate  was. 

The  ipeciid  appeal  la  diamlMed  wiU( 
Go«ta, 
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The9(h  March  1871. 
Present : 

be  Hoo'ble  F.  B.  Kemp  and  F.  A.  Glover, 

I  Judges, 

l#oliit«teiiaae  J  —  Fartttion  —  Seotlon 
27  AotXofI899. 

Case  No.  2286  of  1870  under  Aet  X  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
ike  Judge  of  Hooghiy^  dated  the  16M  July 
1870,  affirming  a  decision  of  the  Deputy 
Collector  of  Jehanabad^  dated  the  21th 
April  1870. 

Nnbo  Eithen  Mookerjee  (Plaintiff)  ^p- 
pellani^ 

versus 

Sreeram   Roy   and  others  (Defendan  to)  Re- 
spondents. 

Baboo  Bomanath  Bose  for  Appellant. 

Bohoo   Motee  Lall  Mookerjee  for  Respond- 
ents. 

When  a  ztmindar  himaeU  pot  up  a  tenure  for  sale 
is  wparate  lots,  and  took  rents  from  two  of  the  parchat- 
•n  aeparatelr,  it  was  held  that  no  toritten  consent  Was 
MOMsafyln'ordartoliU  being  bound  to  reoognixe  the 
ptnUioa. 

Glover,  J. — This  was  a  suit  for  arrears 
of  rent  joioilj  against  a  number  of  the 
plaintiff's  tenants.  The  plaintiff  brought  a 
loit  to  resume  the  tenure  of  Huree  Bam 
Uaodul  and  others,  and  got  a  decree  and 
aflerwards  took  kuhooteuu  from  the  tenants. 
For  the  costs  of  this  suit  he  attached  and 
brnaglit  to  sale  the  tenure  of  these  parties, 
tod  by  his  directions  it  was  advertised 
and  sold  in  separate  lots,  -he  himself  b^com- 
iog  the  purchaser  of  some  of  them.  Ut* 
BOW  sues  for  the  rent  of  the  entire  tenure 
from  the  parties  who  purchased  the  separate 
lots  at  auction.  The  defendants  urge  that 
thej  are  according  to  the  terms  of  the  law 
purchasers  of  separate  lots,  and  not  liable 
to  pay  more  than  their  separate  shares  of 
rent,  and  the  Courts  below  found  in  their 
favour. 

Id  special  appeal  it  is  contended  that  un- 
der the  terms  of  Section  27  Act  X  of  1859, 
tlie  lemindar  was  not  bound  to  recognise  any 
ptnition  of  the- tenure  which  had  been  regis- 
tered To  his  office,  and  that  in  any  case  there 
was  DO  consent  on  his  part  in  writing  to  any 


separation.  No  doubt  there  is  no  consent,  ia 
writing  on  the  part  of  the  zemindar,  but  the' 
inference  that  he  did  consent  to  the  partition 
is  of  the  strongest  kind.  It  was  by  his  own 
delibernte  act  that  the  tenure  was  put  up  for 
sale  in  separate  lots,  and  it  is  not  denied  that 
he  has  since  the  sale  taken  rent  from  two  of 
the  purchnsers  of  these  lots  separately.  The 
object  of  the  Regulation  was  the  protection 
of  the  zemindar  (rom  the  division  of  any  part| 
of  his  property  without  his  knowledge,^  but 
in  this  case  it  is  clear  that  he  knew  of  the' 
division  all  along,  and  was  in  fact  himself 
the  cause  of  the  property  having  been  so 
divided. 

We  see  no  grounds  to  interfere,  anddiimiast 
the  special  appeal  with  costs. 


The  10th  March  1871. 

Present : 

^  The  Hon*ble  L.  S.  Jackson,  Judge^ 

Appeals  to  FrlTj  Ooaneil— 3Rale  nisi 
— Ziimitatlon. 

In  the  matter  of 

Rajah    Raj    Kishen    Singh   and  other^^  (Re- 
spondents to  England)  Petitioners^ 

versus 

Huro  Soonduree  Dossee  (Appellant  to  Eng- 
land) Opposite  Party. 

Mr,  J,  W.  B,  Money  for  Petitioners. 

Baboo  Mohinee  Mohun   Roy   for   Opposite 
Party. 

In  a  case  where  the  period  within  which  applications 
for  leave  to  appeal  lo  England  expired  during  the 
Dusserah  vacation,  and  the  application  was  presfn^ 
on  the  first  di^  uf  the  Court  sitting  after  the  vacation, 
when,  though  notice  was  serviad  under  the  rules,— no 
cause  beimr  shewn  to  the  contrary^*— the  appeal  was  ad-  ' 
mitted  and  the  applicant  allowed  to  incur  large  costs 
for  translation  and  transcription  and  the  record  was 
nearly  ready  for  transmission : 

Hbld  that  the  plea  of  limitatiun  could  not  at  this 
stage  l>e  heard  in  bar  to  the  admission  of  the  appei^l, 
and  that  the  Uigti  Court  was  bound  to  allow  it  to  go 
on  subject  to  the  orders  of  the  Privy  Council. 

This  is  an  application  on  the  part  of  the 
respondeut  to  England  to  have  a  case  of  ap- 
peal to  Her  Mnjebiy  in  Couucil  taken  off  the 
file. 

The  judgment  from  which  the  appeal  to 
England  has  been  presented  is  dated  the. 
1st  of  April  last.     The  six  montbs.wUliio. 
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which,  hy  the  ordpr  in  Council,  applications 
for  leave  to  appeal  toEnghind  are  to  be  pre  ' 
seoted  expired,  therefore,  on  the  let  Octo- 
her.  By  the  arrangpm«nt8  for  business 
innde  by  this  Court  under  the  powers  vested 
in  it  by  the  Act  of  Parliament,  the  Court 
was  closed  for  all  business,  except  applica- 
lions  of  an  emergent  nature,  between  the 
19th  September  and  13th  November  J870. 
It  re-opened  for  general  buiiiness  on  the 
14lh  NoyemJier.  By  order  of  Court  notice 
was  publicly  posted  by  which,  amongst  other 
ihinjts,  it  was  directed  that  pleaders  were 
not  required  to  file  applications  of  appeal 
and  such  like  matters  between  the  two  dates 
I  have  mentioned. 

The  application  for  leave  to  appeal  in  this 
case  WBS  presented  on  the  first  day  of  the 
Court  sitting:  after  the  vacation,  namely,  on 
the  I4th  November.  Upon  the  filing  of 
that  application  notice  was  served,  in  accord- 
ance with  the  rules  relating  to  appeals  to 
Her  Mnjesty  in  Council,  upon  the  pleaders 
who  had  appeared  for  the  respondent  at 
the  hearing  of  the  appeal.  Service,  it 
seems,  was  effected  on  the  24th  November  ; 
and  00  cause  being  shown  pursuant  to  that 
notice,  the  apneal  was  admitted  by  my  order 
on  the  2nd  December. 

The  appellant  thereupon  appears  to  have 
proceeded  with  proper  dilisrence  to  have 
incurred  large  costs  for  translating  and  trnn- 
■cribing  the  record,  and  in  consequence  the 
appeal  is  nearly  ready  for  transmission  to 
England. 

On  the  24th  of  February  last,  Mr.  Money 
obtained  a  rule  calling  upon  the  pleaders  of 
the  appellant  to  show  cause  why  the  appeal 
should  not  be  taken  off  the  file  in  conse- 
quenoe  of  its  having  been  pre^^ented  afeer 
the  lapse  of  six  months  from  the  date  of 
the  judgment,  for  which  reason,  it  was  con- 
tended, that  it  was  not  in  the  power  of  the 
Court  to  admit  the  appeal. 

I  by  no  means  wish  to  say  that  any  unfair 
or  imperfect  representation  of  the  facts  was 
made  on  the  occasion  of  obtaining  the  rule 
by  Mr.  Money,  but  certainly  at  the  time  of 
my  granting  this  rule  it  was  not  fully  pre- 
tent  to  my  mind  that  notice  had  been  duly 
served,  and  that  the  appeal  had  been  admit- 
ted without  objection  ;and  that  consequently 
the  appellant  had  been  allowed  to  incur 
couBiderable  expense,  and  that  the  appeal 
was  in  fact  nearly  ready  for  transmission. 


Before  going  into  the  other  points,  there- 
fore, which  Mr.  Money  proposed  to  argue^ 
I  desired  him  to  show  why  under  these 
circumstances  he  should  he  heard  at  all. 

On  this  part  of  the  matter  Mr.  Money 
referred  to  two  cases,  one  reported  in  HI 
Bengal  Law  Reports,*  page  126,  Orijfiiml 
Jurisdietion,.  which  is  the  case  of  Gober- 
dhone  Bermono  venus  Sreemul  Munuee  Bi- 
bee  and  another.  It  appears  to  me  that  that 
case  has  no  bearing  upon  the  present  question. 
In  that  case  it  was  only  decided  that,  in  the 
case  of  a  petition  of  appeal  to  England  l>eing 
filed,  due  diligence  must  be  shown  in  trnosmic- 
ting  the  appeal  to  the  Privy  Council  otherwise 
the  Hrgh  Court  has  power  to  interfere.  That 
is  a  case  altogether  different  from  the  present ; 
but  it  may  be  observed  in  passing  that  the 
matter  decided  in  that  case  has  been  since 
provided  for  in  another  way,  by  thef  rules 
made  by  this  Court  which  came  into  effect 
in  August  last  ;  but  this  is  not  a  case  of  an 
application  to  take  the  appeal  off  the  file  on 
the  ground  of  want  of  diligence. 

Then  my  attention  was  called  to  the  case 
reported  in  I  Bengal  Law  Reports,  page  39, 
Orijrinal  Civil  Jurisdiction,  Tamvaco  versus 
Skinner.  Mr.  Money  appears  to  rely  upon 
this  case  as  justifying  his  present  appiicfi« 
tion.  It  seems  to  me  that  there  is  a  wide 
difference  between  that  case  and  the  present. 
In  that  case  the  petition  for  leave  to  appefil 
to  England  was  similarly  presented  on  the 
18th  November  1867,  that  is,  on  the  l5t 
day  after  the  Court  re-opened ;  and  Mr. 
Justice  Mark  by  on  an  ex  parte  applicatioa 
allowed  the  appeal,  subject  to  any  application 
which  the  defendants  might  make  to  take 
the  appeal  off  the  file  on  the  ground  that  it 
had  been  presented  after  the  prescril>ed  time. 
That  being  so  reserved,  we  find  that  the  re- 
spondent immediately  appeared,  and  on  the 
7th  December,  that  is  to  say,  within  about 
three  weeks  after  the  presentation  of  the  ap- 
peal, the  Court  is  called  upon  to  decide  whe- 
ther it  should  be  allowed  to  remain  upon 
the  file  or  no.  The  matter  having  been  ex- 
pressly reserved,  and  the  appellant  not  hav- 
ing been  allowed  to  incur  any  expense,  the 
Court  determined  that  it  had  not  power,  not 
having  before  decided  the  point,  to  receive 
the  appeal  ;  and  it  was  accordingly  dis- 
allowed. 

In   this  case,   on  (he  contrary,  the  party 
was  allowed  full  time    to  show  cause  agtiinst 

♦  14  W.  R,  Orig,  Side^  841, 
1 14  W.  R.,  Rules,  1. 
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the  admission  of  tbe  appeal.  He  omitteil  to 
ippear  or  to  show  aoj  cause  whatever,  and 
consequently  the  appellant  has  been  allow- 
ed to  go  on  and  expend  a  lar^e  sum  of 
money  for  the  costs  of  the  appeal  ;  and  it  U 
after  that  has  been  done  that  the  reRpond- 
ent  now  appears  and  makes  tbis  application. 
I  cannot  doubt  that  if  thl<i  application  were 
laccessfal,  the  appellant  would  immediately 
make  application  to  the  Judicial  Committee 
of  the  Privy  Council  ;  and  I  can  hardly 
doobtbut  that  in  the  ciroumstances  he  would 
there  obtain  leave  to  appeal  ;  and  I  think  it 
rather  my  duty  to  allow  the  apiieal  to  go  on 
subject  to  the  order^j  of  the  Privy  Council, 
tliSfi  to  put  the  appellant  to  the  gront  and, 
Icooeeive,  unnecessary  expense  of  going  to 
Englnnd,  engaging  counsel  there,  and  get- 
ting an  order  for  the  admission  of  the 
appeal. 

I  express  no  opinion  whether  the  decision 
in  Tamvaco  versus  Skinner  wns  correct,  or 
whether,  if  correct,  it  applies  equally  to 
appeals  presented  in  this  side  of  the  Court. 


Tbe  10th  March  1871. 

Present : 

Tbe  Hon'bleL.  S.  Jaokson  and  F.  A.  Glover, 
Judges. 

XnsolTent'a  property— OtOoialASBltrxiee 
— Attaohment. 

Case  No.  193  of  1869. 

Regular  Appeal  from  a  decision  passed  hy 
ike  Second  Subordinate  Judge  of  24-Ptfr- 
gunnahs,  dated  the  2oth  May  1869. 

Anand    Chnnder   Paul  (one  of  the  Defend- 
ants) Appellant^ 

versus 

Panchee   Lall    Soor  (Plaintiff)   and   another 
(Defendant)  Respondents. 

Tk4  Advocate  General  for  Appellants. 

Mr.  C  Pijfard  for  Respondents. 

The  Testing  of  an  insolrcnt*!  property  in  the  Official 
Awifo^e  U  K)«ble  to  be  divested  by  a  sale  in  pursuaDce 
qfaaattackm—t  tubststing  at  the  time  of  the  Testing 


Jackson^  J.— The   ground    chiefly   relied' 
upon  in   this    case    as   enabling  the    plaintiff, 
to   recover  possession  of    this   properly,  wns 
the    precedence  of  the    sale    by  the    Offl<*ial 
Assignee  over  that  of   tiif>  Court  of    24-P«*r« 
guiiiialis  in  execution.     That   point  has  b(*en, 
determined  by   the    F<ill  Bench*;    but    since, 
that  there  has  been  further  argument  before  us 
upon  the  other  ground  on    which  the    Subor-' 
dinate  Judge  considered    the  plaintiff's    pur- 
chase to  be  superior  to  that  of  the  defendant. 
He  observes — **  It  appears   that    the    debtors 
**  kept  this  property    as    security     for     debt 
**  contracted  from    Boodh    Sing    and  Bishen 
**  Chand,  who    afterwards  established     their, 
"  mortgage    before     the    Principal     Sudder 
**  Ameen  of  Moorshedabad    and  obtained    a 
*'  decree  ;  "  that  appear^  to  have  been  on  the 
30th  April    1869,  <*  making    liable    the    said 
*' property  in  san'sfaction    of  their  debt.     It 
"  also  appears  that  the  Official  A?»8iguee  sold 
'*  the  right,  tide,  and  iniere&t  of  the  debtors 
"  in  the  said  property  to  satisfy  the  said  mort- 
*'  gage    debt.     Under    such    circumstances, 
**  the  purchaser  must  be  held  to  have  acquired 
''  the  rights  of  the  debtors  as  they   stood    at 
"  the  time  of  the  mortgage,  namely,  the  30th 
"  September  1866.  " 

Mr.  Piffard  in  sopport  of  the  decree  has 
contended  that  Boodh  Singh  and  Bishen 
Chand  having  obtained  from  the  Court  of 
Moorshedabad  a  decree  for  the  sale  of  this 
properly  in  satisfaction  of  their  mortgage^ 
tlebt,  were  entitled  to  carry  out  that  sale  in, 
any  mode  which  they  thought  proper  ;  at  any 
rate,  with  the  consent  of  the  jiid<;raept- 
debtor  ;  and  that,  consequently,  the  sale  by 
the  Official  Assignee  on  the  application  of  the' 
mortgagees  and  joined  in  by  them,  was  a* 
valid  sale  in  furtherance  of  the  decree  which 
they  had  obtained  ;  and  further  that  the 
mortgfigees  had  conveyed  all  their  rights  to 
the  plaintiff.  Consequently,  he  maintains, 
in  full  conformity  with  the  opinion  expressed 
by  the  Pull  Bench  on  the  late  reference,  that 
his  client,  the  plaintiff,  is  still  entitled  to  the' 
property, 

Now,  if  it  be  admitted  that  the  mortgageea 
did  join  in  this  8al<^,  of  which,  however,  the 
proof,  as  shewn  by  the  Advocate  General,  is 
very  defective  ;  still,  if  they  had  joined,  it 
seems  to  me  that  this  would  not  amount  to 
a  ssle  which  could  defeat  a  prior  sale  by  or- 
der o^  the  Court  of  24-Per^unnabs.  The 
mortgagees   could    not    themselves    sell   thei 
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property.  Tbat  which  they  hnd  got  was  a 
decree  in  the  Moorshedabad  Court  for  the 
•ale  of  the  property  in  questioa.  The  ap- 
propriate, and,  so  far  as  I  know,  the  only 
mode  of  carrying  out  that  decree  was  to  apply 
to  the  Court  of  Moorshedabad  for  the  ezecu- 
tioo  of  it,  and  in  execution  to  have  that  pro- 
perly attached  and  sold.  It  is  not  denied  by 
the  learned  Advocate  General,  and  I  think 
I9e  may  safely  say  that  the  purchase  by 
Anund  Chunder  Paul  in  the  24-Pergunnah's 
Court  was  subject  to  all  the  possible  conse- 
quences of  execution  of  the  decree  of  the 
Moorshedabad  Court ;  but  it  seems  clear  that 
the  Court  of  24-Pergiinuahs  sold  all  the  right, 
title,  and  interest  of  the  judgment-debtor  as 
it  stood  at  the  time  of  the  vesting  of  the  insol- 
vent's property  in  the  Official  Assignee,  and 
that  such  vesting  was  liable  to  be  divested 
by  a  sale  in  pursuance  of  an  attachment  sub- 
sisting at  the  time  of  the  vesting  order :  and, 
consequently,  when  the  Official  Assignee 
aold,  so  far  as  he  sold  the  right,  title,  and 
interest  of  the  judgment-debtor,  he  sold 
something  which  no  louger  existed — some- 
thing which  had  already  passed  to  Anund 
Chunder  Paul. 

I  do  not  think  it  necessary  for  us  to  say 
whether  the  purchaser  acquired  the  rights 
of  the  mortgagees  or  not.  If  he  did,  it  seems 
clear  that  all  he  could  obtain  would  be  to 
stand  in  their  shoes  and  apply  for  the  exe- 
cution of  the  mortgage  decree ;  but  I  do 
not  at  all  wish  to  decide  whether  he  has 
that  right  or  not. 

I  think,  therefore,  upon  this  ground  as 
well  as  upon  the  other,,  that  the  plaintiff's 
case  fails,  and  that  the  defendant  ought  not 
to  be  deprived  by  the  plaintiff'  of  the  pro- 
perty which  hepurchosed.  The  decree  of 
the  lower  Court  will  be  reversed,  and  the 
plaintiff's  suit  dismissed  with  costs. 

Glover^  J. — I  concur. 


The  10th  March  1871. 

Present : 

The   Hon^ble   H.  V.  Bayley  and  Dwarka- 
nath  Mitter,  Judges. 

Waailat—Jalkor— Approximate 
▼alae. 

Case  No.  320  of  1870. 

Miscellaneous  Appeal  from  an  order  pass^ 
ed  by  the  Officiating  Judge  of  Purneah, 
dated  the  30th  May  1870,  affirming  an 
order  of  the  Subordinate  Judge  of  that 
District,  dated  the  22nd  November  1869. 

Shaik  Eoaet  Ali  (Decree-holder)  Appellant, 

versus 

Baboo  Sobhnath    Misser  (Judgment-debtor) 
Respondent. 

Mr.  C.  Gregory  for  Appellant. 

Baboos  Khettur  Mohun  Mookerjee  and 
Kishen  Dyal  Roy  for  Respondent. 

la  a  salt  for  wasilat  where  it  was  decrted  that  the 
value  of  the  prodace  of  ajulkur  should  beasceruined 
in  execuiioo,  the  Lower  Appellate  Court  was  held  to 
have  come  to  a  rit;ht  coQchision  without  anr  error  of 
law  in  takiuif  the  nearest  approximate  value  of  the  pro- 
duce indicated  by  the  evidence  and  the  plaintilTs  state- 
ment. 

Bayley,  J.— Wb  thiuk  this  special  appeal 
must  be  dismissed,  but  without  costs. 

The  case  aris>es  out  of  the  execution  of  a 
decree  in  regard  to  the  value  of  the  prodace 
of  ajulkur.  The  plaintiff  sued  for  poasee- 
sion  and  wasilat  according  to  the  markei« 
value  of  produce  in  the  mouth  of  Assia. 

As  to  the  wasi  lat,  the  decree  was  that  it 
should  be  ascertained  in  execution. 

The  Subordinate  Judge  went  into  the  evi- 
dence as  to  wasilat,  and  found  that  the 
amount  stated  in  the  plaint  (125  rupees) 
was  the  amount  due  according  to  the  evi* 
dence. 

The  Lower  Appellate  Court  has  affirmed 
that  decision. 

In  speciHl  appeal  the  contention  is  that 
there  ought  to  have  been  a  detailed  inreetiga- 
lioii  into  the  actujil  amount  of  waasilut  as 
ilirected  in  ihedecreiiil  order;  and  thnt  it  was 
only  for  the  purposes  of  the  suit  that  cli« 
valuation  was  esiimnted  at  rupees  125.  Qa 
reading  the  plaint  it  appears  that  this  is  oot  to 
The  valuation   of  rupees   125   in  the  plaiut 
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f%B  reallj  laid  as  the  eqaivaleat  of  the  loss, 
lie  replacemeat  of  which  the  plaintiff 
naght  iQ  tbat  suit,  and  the  Subordinate 
lodge  has  found  as  a  fact  upon  the  evidence 
that  the  plaiotiff  is  not  entitled  to  more  than 
the  sum  of  rupees  125  which  he  claimed  in 
bis  plaint.  It  is  true  that  the  Lower  Appel- 
late Court  did  not  give  in  full  details  of  the 
eridenee,  but  the  Lower  Appellate  Court 
thoQght  tbat  on  the  whole  the  more  just 
resolt  was  to  be  derived  from  the  nearest 
approximate  value  of  the  produce  of  the 
jolkar  indicated  bj  the  evidence  and  the 
plaintiff's  atotement.  The  Lower  Appellate 
Coart  added  that  the  lease  made  bj  the 
jadgment-debtor  when  in  wrongful  posses- 
sioo  was  not  a  good  criterion.  The  Lower 
Appellate  Court  then  proceeds  to  affirm  the 
decision  of  the  Court  below  as  correct,  and 
in  fact  has  substantiallj  found  on  the  evi- 
de&ee  that  rapees  125  was  the  proper 
Bam. 

There  is  a  oross-objeciion  bj  the  defend- 
ant, urging  that  the  amount  of  wasilat 
OQght  to  have  been  ascertained  not  upon 
the  total  produce,  but  according  to  the  prin- 
ciple laid  down  in  page  445,  Volume  IX, 
Weekly  Reporter.  We  think  that  the  prin- 
ciple adopted  there  cannot  apply  here,  for 
that  was  a  special  case  of  iudigo  more  or 
less  dependant  upon  the  outlay  and  other 
Gontingenoies  of  that  peculiar  business. 
W«  think  that  on  the  whole  the  lower 
Coorts  have  come  to  a  right  conclusion 
withoat  any  error  in  law. 

As  the  special  appellant,  plaintiff,  has  failed 
in  his  special  appeal,  and  as  the  defendant, 
special  respondent,  raised  a  cross-appeal  on 
ike  lease  wrongly  given  by  him  and  has 
fiited  in  it|  wa  decree  that  each  party  bear 
bit  own  totts  of  this  appeal. 


The  lOth  March  1871. 

Present : 

The  Hon'ble  G.Loch  and  W.  Ainslte,  Judges. 

Aot   XXXV.  1898  ^  &iiiiatio— CHiar* 
dlan* 

Case  No  409  of  1870,      ' 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  Nuddea,  dated  the  Srd 
September  1870. 

Bholanath  Mookeijee  (Petitioner)  AppeU 
lant^ 

versus 
Grish   Mohinee  Debia  (Opposite   party) 

Respondent. 
Baboo  Khettur  Mohun  Mooherjee  lor  Ap- 
pellant* 

Baboo  Doorga  Doss  Dutt  for  Respondent. 

A  Court  cannot  under  Act  XXXV  of  1858  make  orer 
charge  of  the  property  and  person  of  an  alleged  Innatie 
to  a  guardian,  until  it  has  adjudged  him  to  be  of  un- 
sound mind  and  incapable  of  managing  bis  affairs. 

Loch^  J. —  In  cases  under  Act  XXXV  of 
1858,  the  Civil  Court  making  the  enquiry, 
as  provided  by  that  Act,  is  required  to  de- 
termine whether  the  alleged  lunatic  is  or  is 
not  of  nnsound  mind  ;  and  it  is  not  until  the 
Court  has  adjudged  such  person  to  be  of 
unsound  mind  and  incapable  of  managing 
his  affairs,  that  it  can  make  over  churge  of 
his  property  and  his  person  to  a  guardian. 

The  Judge  in  this  case  has  not  come  to 
any  finding  that  Bholanath  is  of  unsound 
mind  and  incapable  of  managing  his  affars  ; 
and  from  the  evidence  on  the  record  we  are 
unable  to  come  to  any  such   finding. 

We,  therefore,  set  aside  the  order  passed 
by  the  Judge  directing  a  certificate  to  be 
given  to  Grish  Mohinee,  leaving  it  to  the 
parties  to  renew  their  application  if  ae 
advised  ;  but  such  application  must,  ns  ruled 
by  this  Court  in  the  case  reported  in  Volume 
V,  Weekly  Reporter,  page  54,  Miscellaneoui 
Rulings,  be  duly  verified. 
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The  lOtb  March  187K 

Present: 

The  Hon'ble  F.  B.  K«mp  and  E.  A.  Gldver, 
Judges, 

Bvldenoe— Pleadingrs—Deoree   for 
aoooants— Bxeoutlon. 

Case  No.  2274  of  1870  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghiy,  dated  the  20th  June 
1870,  modifying  a  decision  of  the  Assist- 
ant Collector  of  Howrah^  dated  the  8th 
April  1870. 

Woomnnnth  Roy  Chowdhry  and  others 
(Plaiutiffd)   Appellants, 

versus 

Sreenath   Singh   and  another  (Defendants) 
Respondents. 

Mr.  R.  T,  Allan  and  Baboo  Obhoy  Churn 
Rose  for  Appellants. 

Raboo  Umbiha  Churn  Rose  for  Respondents. 

Where  a  suit  under  Act  X  of  1859  was  decreed  by  the 
Collector  on  the  ground  of  an  ex  parte  enquiry  and  report 
the  adnii.^si.  n  of  which  as  evidence  was  opposed  by  the 
defendant,  and  the  Ju;lge  in  appeal  reversed  the  decision: 
HKLD  that  plaintiff  might  have  withdrawn  his  suit  with 
P'  rmiasion  to  sue  again  under  Section  97,  Code  of  Civil 
Procedure;  but  that  having  chosen  to  rely  on  the  Col- 
lector's opinion,  he  had  no  right,  after  the  Judge  bad 
decKied  against  him,  to  supplement  his  case  by  other 
evidence.  ^ 

Where  a  decree  requires  the  judgment-debtor  to  render 
•ccountj,  be  can  only  discharge  himself  bv  accounting 
for  all  the  monies  thtt  h^ve  come  into  his  liands,  and  it 
M  always  open  to  the  decree-holder  to  show  that  this  has 
not  been  done. 

Glover,  J.-^Tms  was  a  suit  against  an 
agent  for  money  collected  as  rent  nnd  for 
accounts  under  Act  X  of  1859.  The  de- 
feiidftnt  is  said  to  have  been  appoluted  in 
Afisin  1275  and  discharged  in  Pous  of  the 
same  year,  during  which  time  he  collected 
rupees  3,771  from  the  ryofs  nnd  remitted 
to  the  proprietor  only  rupees  2,293. 

The  defendant  said  that  he  had  made  no 
collections  at  all  and  had  no  accounts  to 
give. 

The  Collector  gare  plaintiff  a  decree  for 
the  balance  of  collections,  vig,,  rupees  1375, 
and  for  (be  account  papers.    But  the  Jud'^e 


on  appeal  reversed  that  part  of  the  decisioa 
which  decreed  the  money  and  made  the  de* 
fendant  liable  only  for  an  account. 

We  see  no  reason  to  interfere  iq  this  case. 
Tiie  amount  of  collections  deposed  to  by  the 
gomashfa  is  eonsiderably  less  than  what 
the  plaintiff  himself  admits  to  have  received, 
and  to  prove  the  balance  there  is  only  the 
ex'parte  enquiry  made  by  the  plaintiflfs 
Mohurrir.  It  ie  obvious  that  this  »ecouat 
could  be  no  evidence  againat  the  defendanti 
and  the  Jud^^e  was  right  in  rejecting  it. 
But  it  is  argued  by  Mr.  Allan  for  the  special 
appellant  that,  inasmuch  as  this  enquiry  by 
the  plaintiff's  Mohurrir  was  admitted  as 
evidence  in  the  first  Court  and  was  not  object- 
ed to  on  the  part  of  the  defendant,  the  plain- 
tiff was  led  to  sup^iose  that  it  fbrraed  legally 
sufTicient  evidence  in  support  of  his  case ; 
whereas  if  he  had  known  its  inadmissibility, 
he  would  have  brought  forward  the  ryots 
themselves  to  give  testimony  and  to  prove 
how  much  they  had  paid  to  the  defei4aiil*a 
gomashtas. 

Now,  we  find  that  although  the  Offlciatfng 
Collector  did  admit  the  report  as  evidence, 
he  did  so  in  the  face  of  strong  opposition  on 
the  part  of  the  defendant.  This  is  clear 
from  the  judgment,  where  it  is  nottnl  that 
the  revenue  agent  employed  for  the  defen- 
dant **  took  ol»jection  to  the  reception  of  the 
•*  tomar"  papers  on  the  ground  that  they 
were  not  books  kept  in  the  ordinary  coarse 
of  business,  and  that  the  enquiry  was  con* 
ducted  ex  parte  and  could  not  bind  de- 
fendant. Tlie  special  ap[»ellant,  therefore, 
could  not  have  been  taken  by  surprise 
when  the  Judcr^  in  his  turn  considered 
the  queestion.  The  special  appellant  might 
have  mended  his  case  in  the  lower  Court, 
and  have  withdrawn  his  suit  with  f>eraiis- 
sion  to  sue  again  under  Section  97  of  the 
Civil  Procedure  Code.  As  it  was,  he  chose 
to  rest  his  case  on  the  opinion  of  the  Collec- 
tor that  the  Mohurrir's  report  was  evidence, 
and  has  no  right  to  ask  to  soppl^aieQt  his 
case  now  that  the  Judge  has  decided  the 
point  against  him. 

It  was  said  in  the  course  of  the  argiimeiit 
that  the  decree  for  accounts  is  aheolutely 
useless  to  the  plaintiff ;  as  the  order  does 
not  compel  the  defendant  to  render  saiiefae. 
tory  accounts,  but  only  accounts  which  miiT 
he  totally  false  and  useless  to  the  plaiotiff. 
To  this  it  may  be  replied  that  uiMler  (be 
decree  the  defendant  as  agent  can  only  dts« 
charge  himself  hj  showing  that  be  Ism  mH 
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or  aeeooDied  for  nil  iki6  monies  that  liave 
cone  inCo  his  baDds  and  for  which  he  is 
teooQntnbl«,  and  it  will  always  be  open  to 
t)i«  plaioiiif  to  show  that  the  defendant  has 
not  complied  with  the  terms  of  the  decree. 

The  special  appeal  is  dismissed  with  costs. 


The  10th  March  1871. 

present : 

The  Hon' hie  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Invalid  traiuifer— KAas  poftftesftlon. 
Case  No.  2290  of  1870. 

jbcetol  Appeal  from  a  decision  paesed  by 
tke  Judge  of  CuUack,  dated  the  2Qtk 
Jmu  isfo,  modiftfing  a  decisiou  6f  the 
Mrnneiffofthat  Disiriei,  dated  the  ISth 
February  1^0. 

Saddye  Purira  and   others  (Plain  tiffs) 
Appellants^ 

versus 

Boistub  Purira  and  others  (Defendlinte) 
Respondents. 

Baboo  Umbika  Churn  Banerjee  for  AppeU 
lants. 

Baboa  Mohendro  Lall  Mitter  for  Bespond- 
ents. 

When  a  ryot  makes  A  tT*n»fcr  of  a  tenure  ^fcich  b 
Boi  trmnaferablr.  the  Undlord  U  entiUcd  to  look  to  hfai 
aa  the  i«rty  lUblc  for  the  rent,  but  la  not  enUtled  to 
kbas  poaaeasion. 


K^mp^  J.-^We,  think  there  is  no  ground 
for  ibis  special  appeal.  The  plainiiffhns  got 
a  decree  in  both  Courts  to  the  effect  ilint  the 
transler  of  the  tenure  by  the  defendant, 
who  was  his  ryot,  to  a  third  party  was. 
isTalid,  inasmuch  as  it  was  not  a  transfer- 
able  (enure  and  was  made  without  the 
eoDoent  of  the  plaintifl,  the  superior  holder. 
The  plsiiiiiff  is,  therefore,  entitled  to  look 
to  the  former  tenant  for  the  rent,  and  as  the 
parties  revert  to  their  former  status,  he  is 
not  es titled  to  khas  possessioD.  He  is  simply 
estiiled  to  look  to  tlie  former  tenant  as  the 
psrij  liable  for  the  rent,  and  not  the 
trsnsfered. 

*  The  eppeij  U  ctismiiied  wiib  C08U« 


The  10th  March  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges.  f, 

Holeliiiamali  ^Svldenee. 

Case  No.  2330  of  1870. 

Special  Appeal  from  a  detisioH  passed  by 
the  Subordinate  Judge  of  Stidnapore 
dated  the  llth  August  1870,  teveresng  a 
decision  of  the  Moonsifof  that  DiiiriiBi, 
dated  the  17 th  february  1869. 

Sreemutty  Dossee  (one  of  the  DefendanU) 
Appellanif 

tersus 

Felaram  Dossee (Plaintiff)  RespondenL 

Mr.  R.  T.  Allan  for  Appellant. 

Baboo  Romanath  Rose  fdr  Restk>ndent. 

In  a  suit  for  possession  where  plaintiff  pnt  in  a  <J0^y 
of  a  solehnamah  to  which  defendant  was  not  a  party : 
Held  that  althooKh  no  question  of  right  or  title  coold 
\A  decided  adversely  to  the  defendant  on  the  basis  of 
that  agreement,  yet  it  would  be  evidence  that  by  an  order 
of  Court  passed  on  that  solehnamah  the  plaintiff  was 
put  into  possession. 

Glover,  J.— Tm^  was  a  suit  to  recover 
possession  of  a  tank  called  Bojrshtub  Push- 
kurnee,  mensuring  2  beegahs,  and  to  have 
it  declared  that  the  plaintiff  held  this  tank 
und  r  an  ancestral  lakherflj  tide.  The  de* 
fendant  is  the  talookdar  of  the  moU2ah. 
The  plaintiff  alleged  that  he  had  b^n  dis- 
possessed of  the  tank  in  dispute  by  th6  ta- 
lookdar on  the  llih  of  Kariick  1273.  TJho 
Moousiff  found  that  the  plaintiff  had  not 
been  able  to  prove  any  lakheraj  title  ;  and 
also  that  he  had  not  been  iti  possession  et 
any  time  withltt  12  yOars.  The  Subordi^ 
nate  Ju\!ge,  on  the  contrary,  considered  that 
the  plaintiff  had  shewn  ihilt  he  wW  in  pns- 
session  in  tho  yeW  1273  and  Wad  thetefbre 
not  barred,  and  that  from  the  copjrof  it  tiAA^ 
ndraalj  fjut^n^  itiVO  b^tWSrt  W^  f laltttilT  Jbg 
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certnin  oilier  parties,  ns  well  gs  by  two  tae- 
dads  copies  of  which  had  been  brought 
from  the  Collector's  Office  of  West  Burdwnn, 
as  also  from  the  ornl  evidence  adduced  by 
him,  the  plaintitf  had  proved  his  lakheriy 
title  and  was  entitled  to  recover. 

In  special  appeal  it  is  contended  that 
there  was  no  legal  evidence  as  to  the  ques- 
tion of  possession  within  12  years;  and  like- 
wise no  legal  evidence  on  which  the  Subor- 
dinate Judge  could  decide  la  favor  of  the 
plaintiff's  title.  With  regard  to  the  issue  of 
liinitation,  we  do  not  think  that  th^  Subor- 
dinate Judge  was  wrong.  There  is  evidence, 
however  meagre  it  niny  be,  to  the  fact  of 
the  plaintiff  having  exercised  certain  rights 
o,f  pcKisession  in  this  tank.  There  is  one  wit- 
ness at  least  who  deposes  to  having  seen  the 
plaintiff  catch  fish  therein  on  many  separate 
opcasipns, — a  thing  he  was  not  likely  to  have 
i6oe'  irad  he  not  been  in  some  sort  of  pos- 
session. There  is  also  the.  solehnamnh.  of 
1273  in  which  the  plaintiff  was  on  the  one 
part,  and  Gooroo  Churn  3hoohya,  Dusruth 
Goohee,  Boop  Chand  Palit  and  Doorga  Ram 
Panjah.on  the  other  part,  and  in  which  it  js 
distitictly  stated  tliat  the  plaintiff  did  get 
possession  of  the  tank  by  relinquishment  on 
the  part  of  tbb  defendants  in  that  year. 
No  doubt,  as  the  defendant  in  this  suit 
wa^  .not  a  party  to  the  aolehiiamah,  tio 
question  of  right  or  title  could  be  decided 
adversely  to  his  interest  on  the  basis  of 
this  agreement ;  but  for  ail  that  it  would 
be  evidence  that  in  the  year  1273,  by  an  or- 
4er  of  the  Court  based  on  thatsolehnamah, 
the  plaintiff  was  put  into  possession  of 
tills  tank.  So  far,  therefore,  we  agree 
with  the  Subordinate  Judge.  Ou  the  other 
question,  however,  we  think  that  the  special 
a^ipellaQt'a  contention  must  succeed.  The 
Subordinate  fJudge  has  taken  the  soleh- 
namah  above  referred  to  as  evidence  of  the 
plaintiff's  title.  Now  this  document,  it  is 
quite  clear,  could  not  be  any  evidence  as 
against  the  present  defendant,  the  talook- 
dar.  The  parties  to  that  suit  were  in  no 
way  connected  with  him.  One  of  them,  it 
is  true,  is  styled  his  naib ;  but  there  is  | 
Dofliing  whatever  to  show  that  he  was  sued 
as  naib  of  the  zemindar  or  that  he  acted  on 
his  behalf.  The  solehnamah,  therefore, 
however  good  evidence  it  might  be  against 
the  three  persons  who  were  parties  tliereto, 
cannot  be  any  evidence  against  the  zemin- 
dar, defendant.  The  other  evidence  into 
which  the  Subordinate  Judge  has  gone  are 
copies  of  two  iaidads ;  and  it  is  alleged 
Ibm  poe  of  tbne  i9iM%  coTers  one  beesab 


and  the  other  tnidad  the  other  beegah, 
whic'h  comprise  the  two  beegahs  now  in 
dispute.  It  is  not  denied  that  these  taidads 
do  not  contain  any  boundaries  or  any  men* 
tioa  of  a  tank  ;  and  there  is  no  oral  evidence 
which  can  connect  the  tank  with  any  of  the 
lands  comprised  within  the  boundaries  of 
these  taidads.  If  it  could  be  shewn  that 
these  taidads  cover  lands  in  which  the 
tank  had  been  subsequently  excavated  by  the 
plaintiff  or  his  ancestor,  it  would  be  some- 
thing ;  but  this  is  not  shewn,  and  there  is  no 
evidence  to  connect  the  two  facts  together. 

It  has  been  contended  by  the  pleader  for 
the  special  respondent  that,  under  the  cir- 
cumstances of  this  case,  the  plaintiff  was  in 
no  way  bound  to  prove  his  lakeraj  title  ;  and 
that  if  he  succeeded  in  showing  that  he  had 
held  as  lakherajliar  and  was  ousted  by  the 
defendant,  he  was  entitled  to  be  restored 
to  possession,  leaving  the  zemindar  at  liberty 
to  sue  him  for  resumption  if  he  should  be 
so  advised  ;  and  two  cases  have  been  quoted 
in  suport  of  this  contention.  The  first  is  the 
case  of  Boodha  Mudha  versus  Khyrat  Ali 
and  others,  to  be  found  in  Volume  V,  Weekly 
Reporter,  page  269 ;  but  that  case  evi- 
dently  went  upon  the  fact  that  the  plaintiff 
had  been  suddenly,  wrongfully,  and  recently 
turned  out  of  possession  when  he  brought 
the  suit  ;  and  therefore  that  case  partook 
more  of  the  nature  of  a  possessory  action  ; 
and  it  is  not  denied  that  if  the  plaintiff  had 
brought  the  present  suit  under  the  provisions 
of  Section  lo  Act  XIV  of  1859  within 
six  months  of  his  being  dispossessed  by  the 
talookdar,  he  could  have  recovered  possession 
without  any  proof  of  his  lakheraj  title.  The 
second  case  is  one  to  be  found  in  Volume 
VI,  Weekly  Reporter,  page  190,  Shaikh 
Goburdhun  and  others  versus  Sheikh  Tofail 
and  others  ;  but  this  case  differs  very  mate- 
rially from  the  case  before  us,  inasmuch  as 
in  this  case  the  plaintiff  came  into  Court  ex- 
pressly desiring  that  his  title  might  be  declar* 
ed,  and  of  course  before  his  title  as  lakherjdar 
could  be  declared  it  was  necessary  for  him  to 
prove  that  title.  Granting,  therefore,  that  the 
decisions  referred  to  lay  down  the  law  cor- 
rectly,  they  do  not  apply  to  the  present  ease. 
The  plaintiff  cannot  avoid  the  general  rale 
of  law  that  where  a  person  comes  into  Court 
seeking  for  a  declaration  of  title,  he  is 
bound  to  prove  that  he  possesses  that  title. 
We  think  that  the  Lower  Appellate  Court  hms 
come  to  its  finding  upon  no  legal  evidence* 
The  decision  of  the  Subordinate  Judge  ie, 
therefore^  reversed  and  that  of  the  firs( 
jCourt  restored  wi(hco«ta  of  all  the  Courts^ 
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The  6th  March  1871. 

Present : 

The  Hon'hle  F.  B.  Kpmp  and  F.  A.  Glover, 
Judges, 

roreelosnre— Hotloe  to  Mortgragror— 
Kindoo  wldow^Katntenanoe. 

Case  No.  1937  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Additional  Judge  of  Tir^ 
hoot,  dated  the  17 th  June  1870,  affirming 
a  decision  of  the  Subordinate  Judge  of 
that  Districtf  dated  the  SI st  December 
1869. 

Hatsamat  Khukroo  Misrain  (one  of  the  De- 
fendants) Appellant, 

versus 

Jhoomuck  Lall  Dass  (Plaintiff)  and  another 
(Defendant)  Respondent, 

Mr,  C.  Gregory  and  Baboo  Debendro 
Narain  Bose  for  Appellant. 

Mr,  R,  E,  Tundale  and  Baboo  Chunder 
Madhub  Ghose  for  Respondent. 


I  to  flrive  notica  to  the  mortfira^r  or  his  repre- 
MDtatiTe,  is  safficient  to  vitiate  the  whole  of  the  foreclo- 
fare  proceedings. 

A  Hindoo  widow's  maintenance  is  a  charge  upon  the 
fiuulj  estate  in   whose  soever  hands  the  esute  may 

GlovcTy  J, — The  facts  of  this  case  were 
Ibllj  set  out  in  the  Hi^h  Court's  remand 
order  of  the  dOth  June  1869.* 

The  lower  Conrt  was  directed  to  find  (1) 
whether  Madhuh's  deed  of  sale  was  esta- 
blished so  as  to  give  him  the  right  to  have 
notice  of  foreclosure  ;  and  (2)  whether  Mus- 
samut  Kukroo,  the  widow  of  Purmessur,  was 
entitled  to  anj  share  of  the  estate  on  the 
groond  of  her  husband's  being  separated 
from  the  family,  and  therefore  entitled  as 
heiress  to  an  equity  of  redemption  over  the 
mortiraged  property  and  to  notice  of  fore- 
elosare. 

The  Conrt  below  found  on  these  issues 
that  Madhuh's  purchase  was  bona  fide,  and 
thai  he  was  entitled  to  notice  as  respect  the 
amount  of  his  purchase,  viz.,  15  beegnhs; 
and  that  Mussamut  Kukroo  had  no  claim, 
ber  biishaiid  having  lived  and  died  joiut 
with  the  other  members  of  the  family. 

♦  13  W.  B.,  p.  106, 


Mussamut  Kukroo  appeals  to  thia  Court 
acrnin,  on  the  ground  titnt  as  the  phiiiitifT's 
suit  had  been  declnret]  to  be  bud  as  aiiainst 
Madhub,  on  the  jjround  that  no  noiice  of 
foreclosure  had  be»^n  served  upon  bira,  it 
should  have  been  dismissed  nlto^retber,  the 
mortgage  transaction  not  being  divisible. 

If  the  mortprngor  or  his  representative 
had  preferred  this  objection,  I  should  have 
thought  it  a  good  one.  It  is  clear  from  the 
proceedings  which  have  been  taken  since 
the  remand,  that  the  mortgagor's  representa- 
tive, viz,,  Madhub,  was  not  served  with 
notice  of  foreclosure  ;  and  that  as  regards 
the  amount  of  his  purchase,  the  mortcraa^ee's 
right  has  been  disallowed.  This  omission 
on  the  part  of  the  mortnjagee  would,  I 
think,  have  been  sufficient  to  vitiate  the 
whole  of  the  foreclosure  proceedings  and 
have  compelled  Jhoomuck  Lall  to  commence 
proceedings  de  novo. 

But  it  appears  to  me  that  the  present 
special  appellant,  Mussamut  Kukroo,  is  not 
in  a  position  to  raise  the  objection,  inasmuch 
as  she  hap  been  declared  not  entitled  to  any 
share  in  the  estate  but  only  to  mnintenance. 
Her  case  was  that  she  succeeded  to  the 
separate  estate  of  her  husband  Purmessur 
Dutt;  and  had  she  succeeded  in  proving  that 
her  husband  was  separate  in  estate  from  his 
family,  she  would  have  had  a  life-interest  in 
the  mortgaged  property  and  have  been  en- 
titled to  notice  of  foreclosure  as  her  husband 
the  mortgagor's  representative.  But  with 
the  finding  that  her  husband  died  a  member 
of  the  joint  family,  all  her  claim  disappeared 
and  she  has  no  interest  whatever  in  the  fami- 
ly estate.  It  has  been  contended  that  her 
claim  for  maintenance  is  a  charge  on  the  es- 
tate, and  that  therefore  she  has  an  interest 
in  keeping  that  estate  in  (he  family  ;  but,  as 
a  matter  of  fact  change  of  ownership  would 
not  aflVct  her  lien,  and  it  she  failed  in  get- 
ting her  maintenance  from  the  members  of 
her  late  husband's  family,  she  could  make 
the  estate  chargeable  with  it  into  whose 
hands  soever  it  had  fallen  under  the  fore- 
closure. 

Mussamut  Kukroo  thrust  herself  into  this 
case  ns  an  intervening;  defendant  under  Sec- 
tion 73  of  the  Civil  Procedure  Code.  She 
has  had  her  claim  enquired  into,  and  the  de- 
cision having  oeen  against  her  I  do  not  see 
what  further  interest  she  has  in  the  matter, 
or  why  she  should  be  allowed  by  a  side  wind 
to  raise  a  question  which  the  parties  really 
interested  have  not  thought  it  worth  while  to 
agitate. 
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I  think  thnt  this  special  appeai  should   be 
dismissed  with  costs. 

Kemp,  J. — I  entirely  concur. 


The  6th  March  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

ILrrearB  of  rent— Seg>lBtered  tenant— 
KIndoo  Widow— &everftloii«r—fihflfeot 
of  AcUe. 

Case  No.  2286  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  oj  Rungpore^ 
dated  the  SOth  July  1870,  reversing  a 
decision  of  the  Officiating  Moonsijff  of 
thai  District,  dated  the  2eth  February 
1870. 

Anund  Moyee  Dossee  (Plaintiff)  Appellant, 

versus 

Mohendro  Narain  Doss  (one  of  the  Defend- 
ants) Respondent. 

ISaboo  Grija  Sunkur  Mojoomdar  for  Appel- 
lant. 

Baboo  Byhuntnath   Paul  for  Respondent. 

Whan  arrears  of  rent  become  due,  a  Kemindar  is  not 
bound  to  look  beyond  his  books  for  the  party  liable, 
except  when  he  has  recognized  other  persons  as  his 
tenanta  either  by  receipt  of  rent  or  in  other  ways. 

Where  neither  the  Hindoo  widow  who  has  succeeded 
by  inheritance  nor  the  reversioner  chooses  to  pay  the 
arrears  of  rent  which  hare  fallen  due  upon  a  tenure, 
it  must,  if  sold  for  such  arrears,  pass  to  the  purchaser 
by  the  sale. 

Bayley,  J. — The  plaintiff  in  this  case 
alleges  that  the  jote  io  dispute,  named  Jote 
Purikhit,  belonged  to  one  Hur  Gobiiid  ; 
thai  on  the  death  of  Hur  Gohind,  his  widow 
Hurry  Pria  succpe«led  to  it  as  his  heir  under 
the  Hindoo  Low  ;  thnt  during  the  illn<'S8  of 
Hurry  Priu,  she  caused  the  name  of  her 
father  Pnrsooram  to  be  registered  in  the 
zemindar's  books;  that  c^rtnin  arrears  of 
rent  falling  due  to  the  zemiudur  on  account 
of  the  tenure,  a  decree  was  obtained  by  (he 
latter  in  a  suit  a^ainet  the  said  Purs(><>rnm; 
that  in  execution  of  tlie  said  decree  the 
tenure  was  p^it  up  to  sale  under  Act  VILI 
of  1835;    that  the  husbuud  of  the  plaintiff 


purchased  it  at  that  sale  on  the  1st  April 
1861;  and  that  the  husband  of  the  plaintiff, 
and  after  his  death  the  plaintiff  herself, 
remained  in  undisturbed  possession  of  it 
until  the  dlst  July  1869,  w4ien  the  defepdanl 
obtained  a  decree  aj^ainst  the  plaintiff  under 
the  provisions  of  Section  15  Act  XIV  of 
1859.  The  plaintiff  has,  therefore,  brought 
the  present  suit  within  one  year  from  the 
date  of  the  award  under  Section  15  for  the 
establishment  of  her  title  and  the  confirma* 
tion  of  her  possession,  no  possession  having 
yet  been  taken  by  the  defendant  in  exeea- 
tion  of  that  award. 

The  defendant  in  his  answor  urged  that 
neither  Purikhit  nor  his  widow,  Hurrj  Pria, 
had  any  rights  or  interests  in  the  property  ; 
thnt  the  !*eal  name  of  the  property  was  Jote 
Munsaram;  that  it  belonged  to  the  defend- 
ant's father  who  remained  in  possession  of 
it  down  to  the  date  of  his  death;  that  the 
defendant  was  in  undisturbed  poasesaion 
until  the  date  of  ouster  alleged  in  the  Sec- 
tion 15  case;  that  the  suit  was  barred  by 
the  general  Inw  of  limitation  ;  that  the  sale 
under  Act  VIII  of  1835  relied  upon  by  the 
plaintiff  was  collusive  and  fraudulent  ;  -and 
that  even  if  the  property  did  belong  to 
Hurry  Pria,  the  defendant  being  the  rever- 
sioner to  the  estate  of  her  deceased  husband 
was  entitled  to  hold  it  after  her  death;  and 
that  the  sale  of  the  rights  and  interests  of 
Hurry  Pria  could  not  pass  the  property  to 
the  plaintiff's  husband. 

The  Moonsiff,  Baboo  Saroda  Perahad 
Chatterjee,  in  a  very  elaborate  and  able 
jiHlgment,  found  that  the  property  ia 
question  was  the  property  of  Purikiiit,  the 
hiiobnnd  of  Hurry  Pria  ;  that  Purikhit  and 
Hurry  Pria,  and  afterwards  the  husband  of 
the  plaintiff  and  the  plaintiff  herself,  were  in 
continuous  possession  of  it  ;  that  there  was 
no  collusion  or  fraud  of  any  kind  whatever 
in  the  snle  made  under  Act  VIII  of  1835  ; 
that  Pursooram,  the  father  of  Hurry  Pria, 
wns  the  recorded  tenant  on  the  zemindar's 
books  ;  that  the  arrears  sued  for  by  the  ze- 
mindar were  actually  due  to  him;  and  that 
(he  sale  was  made  in  due  process  of  law. 
With  reference  to  the  question. as  to  wheUier 
the  jote  was  the  property  of  the  defeiKlant's 
father  or  not,  the  Moonsiff  observed  Uiat 
the  evidence  on  the  record  was  sufficient  VO 
prove  clearly  and  distinctly  that  the  real 
nMiiif*  of  the  jote  was  Jote  Purikhit,  nnd  not 
Juie  Muustiriim  as  alleged  by  the  def^fudbant^; 
and  that  neither  the  defendant  nor  his  /]i()ier 
had  any  rights  or  in(ere4ts  iu  it. 
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Tlie  Subordinate  Judge,  while  upholding 
on  tf>peni  the  views  taken  by  the  Moonsiff 
OD  the  other  questions  involved  in  the  cns^^, 
his  reversed  his  decision  upon  two  grounds, 
m.,  Ut,  that  the  name  of  Pursooiam  alone 
bein»  ospd  in  the  certifiente  of  sale,  the  sale 
of  the  right,  title,  and  interest  of  Pursoornm 
did  not  convey  to  the  husband  of  the  plaintiff 
Any  thing  more  than  the  rights  of  that  indi- 
Tidiitl ;  and  a«»  Pursooram  was  a  mere  bena- 
medar^  nothing  whatever  passed  under  tiiat 
sale  ;  and  secondly,  that  a  sale  for  arrears 
of  rent  during  the  life-time  of  a  Hindoo 
widow  would  convey  nothing  more  to  the 
purchaser  than  the  right,  title,  and  interest 
of  the  widow  herself,  and  could  not  therefore 
biod  the  reversioner  after  her  death. 

This  decision,  we  regret  to  say,  is  entirely 
^EToneous  in  law.  Whatever  misht  have 
been  the  motivea  which  induced  Hurry  Pria 
to  get  the  name  of  her  father  registered  in 
tike  semiadar's  books,  tiiere  is  no  proof  of  any 
fraud  agaiast  the  zemindar;  and  if  arrears  of 
rent  had  actually  become  due  upon  the 
teoiife,  the  zemindar  was  fully  justified  in 
sfUDg  the  registered  tenant  for  those  arrears, 
as  well  as  in  selling  the  tenure  as  the  pro- 
per^ of  that  regiatered  tenant.  A  zemindar 
is  oot  baoad  to  look  beyond  his  own  books, 
»cept  when  he  has  recognized  other  persons 
(whose  names  are  not  entered  in  his  books) 
as  tenants,  either  by  receipt  of  rent  or  other- 
wise ;  and  4he  zemindar  in  this  case,  therefore, 
was  justified  in  suing  Pgrsooram  as  the  person 
wbo  was  liable  to  him  for  the  arrears  due 
Bpon  the  tenure,  and  in  causing  it  to  be  sold 
m  Parsooram's  property.  It  is  not  even 
pretended  that  no  such  arrears  of  rent  were 
doe  to  the  zemindar,  nor  has  any  irregularity 
of  any  kind  been  pointed  out  in  the  sale. 
Under  such  circumstances  it  is  impossible  to 
make  oat  why  the  Subordinate  Judge  should 
have  gone  beyond  the  issues  raised  by  the 
parties  in  the  Court  of  first  instance,  when 
it  is  clear  from  his  judgment  that  he  has  not 
come  to  a  conclusion  different  from  that 
arrived  at  by  the  Moonsifi*  with  reference  to 
those  iseaes. 

The  second  ground  upon  which  the  Sub- 
ordinate Judge  rests  his  decision  is  equally 
ootenable.  It  has  been  over  and  over  held 
by  this  Court  as  well  as  by  the  Privy  Coun- 
cil, that  a  Hindoo  widow  who  has  succeeded 
to  the  estate  of  her  deceased  husband  by 
right  of  inheritance  fully  represents  that 
estate;  and  if  neither  the  widow  nor  the  re- 
tereionem  choose  to  pay  the  arrears  which 


had  fallen  due  to   the  zemindar,  the  tenure 
must  pass  to  the  purchaser  by  the  sale. 

If  the  sale  had  taken  place  for  arrears  of 
revenue,  there  could  be  no  doubt  wliatever 
that  the  reversioner  could  not  have  been 
permitted  to  contend  that  the  estute  did  not 
pass  to  the  purchaser,  merely  because  at  the 
time  when  the  sale  took  phice  the  party  re- 
presenting that  estate  was  a  Hindoo  widow  ; 
and  we  see  no  reason  whatever  for  coming 
to  a  different  conclusion  in  the  case  of  a  sale- 
able tenure  caused  to  be  sold  by  the  semin- 
dsir  for  arrears  of  rent  due  upon, itself — the 
Hindoo  widow  being  the  representative  of 
the  estate  in  both  cases,  and  the  land  being 
in  botli  cases  equally  hypothecated  for  the 
arrears  referred  to. 

Considering  these  errors  to  be  errors  in 
law,  we  reverse  the  decision  of  the  Lower 
Appellate  Court  and  affirm  that  of  the 
Court  of  first  instance,  the  defendant  being 
liable  to  pay  to  the  plaintiff  all  the  coals  of 
this  litigation. 


The  Idth  March  1871. 
Ptesent : 

The  Hon'ble  6.  Loch  and  W.  Ainslie, 
Judges. 

Bomd^sait— Spaoial  appeal. 

Case  No.  432  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Backergunge^ 
dated  the  25th  August  1870,  reversing  an 
order  of  the  Moonsiff'  of  Burrisauly  dated 
the  11  th  July  1870. 

Tripoora  Soondaree  (Decree-holder)  Ap* 
peliantf 

versus 

Koylash  Chunder  Bose  (Judgment-debtor) 
Respondent. 

Bahoos  Anund  Chunder  Ghossal  and 
Tarucknauth  Dutt  for  Appellant. 

Baboos   Auhfiil  Chunder    Sein  and  Hurre'" 
mohun  Chuckerbutty  for  Respondent. 

Special  appeal  is  not  barred  in  the  case  of  a  claim 
for  money  due  under  a  bond  for  less  than  500  rupees, 
where  the  property  pledged  under  the  bond  is  made 
liable. 

LocK   J.-^A.  PRELIMINARY  objection    to 
the  hearing  of  this  appeal  has   been   raised 
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to  ilie  effect  tiint  the  originnl  chiim  being  for 
money  due  under  a  bond  for  less  than  500 
rupees  was  cognizable  hj  the  Court  of 
Small  Causes,  and  consequently  no  special 
appeal  lies  (o  this  Court.  But  looking  at  the 
judgment,  we  find  that  though  the  claim 
wa!«  upon  a  bond,  yet  the  projierty  pledged 
under  it  was  made  liable  for  the  amount  of 
the  decree.  Therefore,  it  is  clearly  not  a 
case  in  which  special  appeal  is  barred. 

With  regard  to  the  steps  taken  by  the 
decree. holder  in  this  case,  we  cannot  concur 
with  the  Judge  in  thinking  that  they  were 
not  bond  fide,  ^Ye  find  that  referring  only 
to  the  steps  taken  in  1868,  the  Judge  has 
come  to  the  conelusicn  that  the  proceedings 
were  not  bona  fide^  because  there  was  a 
petition  made  by  the  decree-holder  which, 
the  Judjie  says,  shows  that  he  voluntarily 
desisted  from  issuing  proclamation  of  sale 
and  allowed  the  proceedings  to  fall  to  the 
ground.  Now,  even  if  the  decree-holder  did 
so,  it  does  not  show  that  up  to  that  time  the 
proceedings  already  taken  were  not  bona 
fide. 

We  reverse  the  order  of  the  Judge  with 
costs  of  this  afipeal  and  of  the  Lower  Appel- 
late Court,  and  restore  the  judgment  of  the 
Court  of  first  instance. 


The  13th  March  1871. 
Present : 

The    Hon*ble   G.     Loch   and   W.   Ainslie, 
Judges. 

Mesne  profits  —  Dedaotion  -—  Ezeoa« 
tion. 

Case  No  474  of  1870. 

Miscellancons  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Kuddea, 
dated  the  9th  December  1870. 

Nubo  Coomar  Chatterjee  f  Judgment-debtor) 
Appellant, 

versus 

Ramdhun  Chatterjee   (Purchaser  of  decree) 
Respondent, 

Mr,  J,  S,  liochfort  for  Appellant. 

Baboo  Grish  Chunder  Mookerjee  tot   Re- 
•pondent^ 


A  judgment-debtor  claiming  a  dedaction  on  aocoont 
of  niesne  profits  decreed  against  him  should  make  good 
his  claim  when  called  upon  by  the  Court  ezecotiiiig 
the  decree.    li'ailiDg  to  do  so  he  loses  hit  reaie4y. 

Lochy  J. — We  see  no  ground  for  inierfer* 
ing  with  the  judgment  of  the  Court  below. 

It   appears    that  a  decree    was   made  in 
which   Rajendur  Chunder,  Saroda   Pershad, 
and  Nubo  Coomnr,  the  petitioner  now  before 
us,  were  orisinally    made  jointly   liable  for 
mesne    profits  for  a  period  commencing  from 
1262    to  1266,  and    the  amount  thereof  was 
ascertained  by  an    Ameen.     The   Principal 
Sudder   Ameen    after    hearing  objections  to 
the    investigation    of  the  Ameen,   found  on 
the  dth  December  1866  that  a  sum  of  17,071 
rupees  was  due  from    these   parties  jointly. 
From  that  order  Rajendur  Chunder  appealed 
to  the  High  Court,  urging  that  he  was  enti* 
tied  to  have  a  deduction   on   account  of  Go- 
vernment  revenue   paid    by  him  ;   and  also 
that    he   should    not    be   made  jointly  liable 
with    Saroda  Pershad  and  Nubo  Coomar  for 
the  whole  of  the  mesne  profits.     With  regard 
to  the   first  ground,  the  Court  held  that  he 
had  not  proved  that  he  had  paid  any  GoTern* 
ment   revenue,    and   consequently   bis  claim 
for  a   deduction   on   that   account    was    an- 
founded  ;  and  as  to  the  second  objectioD,  the 
Court  declared   that   he   was  liable  for  one- 
half  and  that  Sharoda  Pershad    and    Nubo 
Coomar   were  liable  for  the  other  half  of  the 
mesne    profits.     Subsequent    to  this    order 
made     by    the    High    Court  on   the    I3th 
June    1867,    Nubo   Coomar  applied    to   the 
Court    stating    that    his    share    was    only 
4^    pie,  and  that   he  ought  only  to  be  made 
liable  to  that  extent  ;   and  further    that    he 
should  not  be  made  liable  jointly  with  Saroda 
Pershad  ;   and   he   also  claimed  a  dedaction 
on  account   of  Government   revenue.      The 
High    Court   on    the   26ih  November    1867 
amended  its  order,  ranking  him  liable  separ- 
ately  for   mesne    profits    to    the    extent   of 
a   4^    pie    share,    but  did  not   comply   with 
his    prayer    for   a   deduction   on  accouat  of 
Government  revenue. 

The  decree-holder  afterwards  took  ont 
execution,  and  the  only  objection  that  Nubo 
Coomar  raised  before  the  lower  Court  was 
that  he  was  not  liable  for  mesne  profits. 
But  the  Subordinate  Judge  has  held  that 
he  was  liable.  He  now  comes  op  in  appeal 
to  this  Court,  not  upon  that  ground,  but 
entirely  upon  a  separate  ground,  namely, 
tbat  he  was  entitled  to  a  deduction  from 
the  amount  of  the  mesne  profits  found  to  be 
due  from  him  oa  iGCQunt  of  6o%wiiib«o( 
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r revenue  which  he  had    paid  ;   and  he   adds 
pthal  he    was  not    a   party  to    the   investi- 
'  gation  made  by  the  Ameen  as  to  the  amoant 
of  the  mesae  profits* 

We  think  that  it  is  now  too  late  for  him 
to  ask  this  Coort  to  interfere  in  any  way. 
I  It  is  dear  from  the  papers  on  the  record 
that  he  was  a  party  to  the  investigation 
made  by  the  Ameen  ;  and  farther  there  is 
nothing  on  the  record  to  show  that  he  has 
paid  any  Government  revenue :  and  even 
if  he  were  able  to  show  that,  it  is  not  to 
this  Court  that  he  shoald  make  an  applica- 
tion for  a  deduction  on  account  of  Govern* 
ment  revenue,  but  he  should,  when  called 
upon  by  the  lower  Court  executing  the 
decree  to  show  cause  why  he  should  not  pay 
the  aonoant  of  the  mesne  profits  claimed  by 
the  decree-holder,  have  bronght  forward  that 
objection  and  claimed  a  deduction  on  account 
of  Goverument  revenue.  As  he  has  failed 
to  do  so,  we  see  no  reason  for  interfering 
with  the  order  passed  by  the  Court  below. 

The  appeal  is  dismissed  with  costs,  two 
gold  mohars  being  allowed  as  pleader's 
fees. 


The  13th  March  1871. 
Present : 

The  Hon*ble  G.  Loch  and  W.  Ainslie, 
Judges. 

Oertlfleate  under  Act  XXVXS.  1860^ 
Ch>Teniinent  Fromissorjr  If otest 

CaseNo.  477of  1870. 

MiseeUaneoms  Appeal  from  an  order  pass* 
ed  bif  the  Judge  of  Xuddea,  daUd  the  18M 
November  1870. 

Bidya  Soonduree  Dossee  (Petitioner)  Appel- 
lant 

Baboos  Ashootosh  Dhur  and  Kumola  Kant 
Sein  for  Appellant. 

A  Qlndoo  widow  ho1din«(  a  certificate  under  Act  XXVII 
of  1870  to  Of»Ueot  debts  dae  to  the  estate  of  her  deceased 
son,  who  had  been  allowed  to  draw  interest  on  certain 
Government  Fnimissory  Notes  which,  thoagh  entered  in 
the  certificate,  stood  apparently  in  the  name  of  her  late 
husband,  having  ai'plied  for  authority  to  negotiate  those 
Promisaary  Notes: 

Held  that  she  was  boand  to  show  bow  iM  got  p96- 
l^fajW  gf^^bw  |^t«i| 


Lochf  J, — It  appears  to  us  that  there  is 
no  safficient  information  before  the  Court  as 
to  the  facts  of  this  case  to  enable  it  to  make 
any  order  such  as  desired  by  the  appel- 
lant. 

It  is  stated  that  certain  Grovernment 
Promissory  Notes  are  in  the  names  of  ene 
Badha  Kishore  Puramanick,  who  is  said  to 
have  been  the  father  of  Gopal  Lall  ;  that 
Badha  Kishore  had  left  two  sons,  Gopal  Lidl 
and  Gobind  Chnnder  ;  that  Gopal  Lall  has 
deceased  ;  that  his  mother,  Bidya  Soondnree» 
now  petitioner  before  us»  has  obtained  a 
certificate  as  heiress  to  Gopal  Lall  ;  and 
that  Gobind  Chunder  is  still  alive.  It  is 
also  stated  that  there  has  been  a  partition  of 
the  property  left  by  Badha  Kishore,  and 
according  to  that  partition  the  Promissory 
Notes  have  fallen  to  the  share  of  QopeX 
LaU. 

These  are  mere  allegations  on  the  pari 
of  the  petitioner,  Bidya  Soondnree.  She 
has  obtained  a  certificate  under  Act  XXVII 
of  1860  to  collect  debts  due  to  the  estate  of 
Gopal  Lall,  and  among  the  property  belong* 
ittg  to  Gopal  Lall  these  Government  Prd- 
missory  Notes  have  been  entered  in  that 
certificate,  and  she  has  been  allowed  to  draw 
interest  upon  them.  She  now  wants  to  eit* 
tend  her  powers  under  that  certificate,  and 
to  have  authority  to  negotiate  those  Pro* 
missory  Notes.  If  she  were  able  to  show 
that  these  Promissory  Notes  are  her  sole 
property,  she  might,  though  she  has  a  limi* 
ted  interest  in  the  property,  be  entitled  to 
have  a  power  to  negotiate  those  notes.  Until 
we  see  bow  it  was  that  she  got  possession  of 
any  property  which  is  apparently  in  the 
name  of  Badha  Kishore  Puramanick,  we  can 
make  no  order  such  as  she  requires. 

We,  therefore,  reject  this  appeal,  leaving 
her  to  make  a  fresh  application,  if  so  advis* 
ed,  settiDg  forth  clearly  and  distinctly  all  tb^ 
faQts  of  tb^  CM^, 
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The  I3ih  March  1871. 

Present : 

The    Hon'ble    G.   Loch  and  W.    Ainsliei 
Judges, 

ScrnAon  IS  Aet  ZZV.  189V-Oo0tii. 

Case  No.  479  of  1870. 

Mise^Uanetfus  Appeal  Jrotn  an  an  order 
passed  by  the  Judge  of  Jessore^  dated 
the2\U  September  1870,  itffirming  a  de- 
cision of  the  Subordinate  Judge  of  that 
District^  dated  the  17 th  December  \S69. 

Sadha  Kristo  ChaklanaTis  (Judgment- 
debtor)  Appellant, 

versus 

Saboo  Kalee  ProsuDno  Hoj  (Decreerholder) 
Respondent. 

MabooMotee  Loll  Mooketjee  for  Appellant. 

Baboo  Sreenath  Doss  fbr  Bespondeat. 

In  cases  under  Section  15  Act  XIY  of  1859.  it  is 
Hi  the  disiiretion  of  the  Court  to  gfve  costs  either  as 
i»x}vided  in  Section  1  of  the  rales  passed  by  the  High 
Gonrt  under  Aet  XlL  of  1865,  or  (if  the  proceeding  be  a 
jiysfelkuieoiis  case)  scoordiog  to  Section  8  of  those  rules. 

JLodh,  J, — Tfiis  is  a  special  appeal,  and 
tlie  qaestton  before  us  is  whether  in  award* 
ing  costs  in  this  case  the  lower  Courts  have 
in  any  way  acted  contrary  to  law.  We  can- 
not say  that  the  orders  of  the  lower  Courts 
ilk  Ihis  matter  are  not  warranted  by  law  ;  for 
•V6D  if  we  regard  this  case  as  a  summary 
suit,  which  the  pleader  for  the  petitioner 
wishes  us  to  do,  ttiere  is  nothing  laid  down 
hx  th6  rules  made  by  the  High  Courts  in 
pursiuance  of  Act  XX  of  1865  which  prohi- 
.bit8>  the  lower  Courts  giving  fees  at  the  rate 
at   which   they  have   given  in  the  present 

Casea  brought  under  Section  15  Act 
XlV  of  1859  are  called  "  suits  "  through- 
out,  and  ft  appears  to  be  in  tlie  discretion  of 
the  Court  to  give  costs,  either  as  provided 
by  Section  I  of  the  High  Court's  Bu^es*  or, 
if  tbe  probeeding   before  it  be  a  roisoellane- 
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ous  case,  according  to  Section  8.  It  canBot 
be  said  that  this  case  comes  under  Section 
8,  and  therefore  we  cannot  say  that  the 
Courts  below  have  acted  eeotrary  i»  law  is 
giving  fees  under  Section  1. 

Such  being  the  case,  we  dismiss  the  spe- 
cial appeal  with  costs,  and  allow  alxleeD 
rupees  as  pleader's  fees. 


The  13th  March  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkaoatk 
Mitter,  Judges. 

Oonve  jaoM— Xlaor— Flea  of 
minority. 

Case  No.  2166  of  1870. 

Special  Appeal  from  a  decision  passed  b^ 
the  Subordinate  Judge  of  Hooghly,  dnted 
the  29th  April  1 870,  reversing  a  decision 
of  the  Moonsiff  of  Hurripal,  dated  the 
\9th  September  1869. 

Puran  Chunder  Paul  (one  of  the  Defendants) 
Appellant, 

versus 

Koroona  Moyee   Dossee   (PlnintiflT)   and 
another  (Defendant)  Respondents. 

Baboo  Nil  Madhub  Sein  for  Appellant 

Baboo  Taruch  Nath  Sein  for  Respondents. 

The  plea  of  minoHtr  can  be  used  to  pretest  a  minor 
but  not  to  injure  third  parties,  e.^.,  where  a  sale  is  deli- 
berately made  by  a  minor  at  a  time  when  he  is  suffi- 
ciently advanced  in  years  to  understand  the  nature  of 
the  transaction,  and  he  receives  the  full  amount  of  the 
purchaae-mone^,  although  the  conveyance  is  invalid  by 
reason  of  his  mmority,  he  must  refund  the  consideration- 
money  before  he  can  get  back  the  property. 

Mitter,  J. — We  are  of  opinion  that  before 
the  plaintiff  can  be  permitted  to  recover  the 
disputed  property  in  this  case,  he  is  bound 
to  refund  to  the  purchaser,  defendant,  the 
full  amount  of  the  purchase-money  received 
by  him  from  the  latter,  the  interest  npon 
that  amount  being  set-off  aeainst  the  profits 
realized  by  the  purchaser  from  the  date  of 
his  purchase  down  to  that  of  the  refund,  ti^., 
of  the  deposit  of  the  prlncipnl  anr)«>uut  of 
the  purchase-money  by  the  pinintift.  Bat 
t4ie  Courts  have  concurrently  found  that  tiie 
sale  was  deliberately  made  by  the  pUinttf 
at  a  time  when  he  was  sufficiently  ad- 
vanced Id  yeara  to  nndervtand  the  nature  o( 
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Ui«  transACtion,  and  that  he  had  received  the 
foil  ftinoaiit  of  tike  purclinseninouef  from 
the  defeodani.  Although,  so  far  ns  the  vali- 
dity of  the  sale  is  coDcerned,  the  piaintiflP 
HAS  Dot  quite  a  major  at  the  time  when  he 
executed  the  conveyance,  there  is  no  just 
reason  why  he  should  not  refund  now  to  the 
purchaser  the  amount  of  the  consideration- 
money  paid  by  the  latter.  This  then  the 
plaintiff  must  do  before  be  can  get  back  the 
property.  The  plea  of  minority  cannot  be 
used  to  injure  third  parties,  but  it  can  be 
need  only  t«>  protect  the  minor.  We  think 
that  under  the  circumt^tances,  tlie  plnintif 
ought  to  pay  to  the  der<)ud8r>t  (the  purchase 
er)  the  costs  of  this  Utioration  ;  and  our  de- 
cree is  that  the  plaiatrfE  should  get  posses- 
sion of  the  disputed  property  subject  to  the 
condition  of  his  paying  the  amount  of  v\\e 
parchaae- money  to  ^l^e  defendant,  or  of  de- 
positing it  in  Court  within  two  months  from 
the  date  of  this  decree,  the  pnroiiaser  defen- 
dant not  being  held  responsible  for  any 
profits  which  he  might  derive  from  the  pro- 
perty op  to  that  date. 


The  I3th  March  1871. 

Present : 

The^on'ble  H.  V.  Bayley  and  Dwarkaoath 
Mitter,  Judges, 

defendant  a^  witness. 

Ci^e  No.  ^382  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Rungpore, 
dated  ihe  \^th  August  1870,  reversing  a 
decision  of  the  Moansiff  of  Rnddiahhalee, 
dated  ihe  25th  February  1870. 

Bhally  Mahomed  Bukshee  (Plaintiff)  Appel* 
lant, 

versus 

Nobin  Chunder  Roy  Chowdhry  (Defendant) 
Respondent, 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Grya  Sunkur  Mojoomdar  for  Re- 
spondent. 

Where  a  defendant  when  snramoned  a«  a  witness  does 
■ot  appeftT,  th€  Court  is  bound  to  adjudicate  upon  the 
qoestJ^nof  tli«  aofficiency  of  iiis  excuse  for  not  ap- 
FWfW* 


Bayley,  J.-^Tui^  plaintiff  aued  to  e#;a« 
hlish  his  right /to,  and  to  obtain  pQps/easipn .ofy 
oertaia  lauds  aa  Jakbecig  under  a  4^4  Qf 
sale. 

The  defendapt's  case  was  th^t  the  lands 
were  mal. 

The  plaintiff  rested  his  case  entirely  pn 
the  defendant's  evidence  and  undertook  0 
abide  by  it.  The  defendant  did  not  appear 
when  summoned.  The  first  Court  then  de- 
cided the  case  under  Section  170^ Act  YIII 
of  1859  against  ihe  defendant. 

On  appeal  the  Lower  Appellate  Coart 
has  reversed  that  decision.  The  Low^r  Apr 
peltate  CouH  states  that  thp  plaintiff  and 
the  defendant  were  both  present  before 
it,^ao<l  np  the  plaintiff  suited  that  ^e  \KQuld 
abide  by  any  evidence  that  would  be  given 
by  the  defendant,  and  as  the  defendaut  whea 
examintid  stated  tht^t  the  lun^s  in  spit  ap- 
pertained to  the  jote  of  Jaffer  Mahomed, 
that  he  received  the  rents  of  ihe  said  jote» 
and  that  he  knew  nothing  aboat  the  lakheraj 
character  of  the  lands,  the  Lower  Appellate 
Court  was  of  opinion  that  Ihe  plain tiff^s  «ui( 
should  be  dismissed. 

In  special  appeal  the  contention  on  the 
part  of  the  plaintiff  is  that  there  was  no 
sufficient  cause  shewn  by  the  defendant  as 
to  why  he. dj^  pot  appear  in  the  first  Court 
when  summoned  ;  that  the  plaintiff  did  not 
implicitly  rely  on  the  defendant's  evidence 
bfi^  sun^in^qped  Jii^p  only  as  an  ordinary  wit- 
ness in  the  case  ;  and  that  the  defendant 
did  not  in  his  depositions  shew  any  personal 
knowledge  of  the  facts  of  the  case. 

We  think  that  both  the  Courts  below  have 
erred  in  law  in  their  decision.  The  Court 
of  first  instance  ought  to  have  gone  into 
and  adjudicated  upon  the  question  of  the 
sutfioieiicy  or  insufficiency  of  the  defendant's 
excuse  ior  not  appearing  when  summoued 
before  the  first  Court ;  and  the  Lower  Ap^ 
pellate  Court  has  wrongly  considered  that  it 
was  bound  by  the  fact  of  the  plaintiff  rely- 
ing upon  the  defendant's  evidence,  and  by 
considering  that  if  the  defendant  stated  that 
the  lands  were  npt  lakheraj,  the  Court  was 
bound  to  decide  that  they  were  not  so.  The 
Court  is  to  come  to  a  finding,  iudepenidently 
of  the  consent  of  the  parties,  upon  the  whole 
evidence  before  it.  Irrespective  of  this,  ;W(S 
have, heard  the  d^eposi.tion  of  the  defendant, 
and  it  shews  that  the  facts  hn  deposed  to  are 
not  bas^d  upon  his  personal  knowledge* 
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*  We  tliinlc,  thereforf*,  thrif  the  case  should 
be  sent  hack  to  the  Moonfliff,  who  will  allow 
the  parlies  to  adduce  further  evidence  that 
they  ma  J  choose  to  give,  and  upon  the  whole 
evidence  come  to  a  finding  as  to  whether  the 
lands  are  Inkheraj  as  stated  bj  plaintiff,  or 
are  mal  as  stated  bj  defendant. 

The  costs  of  this   appeal  will  abide  the 
ultimate  result. 


The  13th  March  1871. 

Present : 

The  Hon*ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges. 

Oolleotorate  peon^Servloa  of  notloe-— 
Svldenoe. 

Case  No.  2396  of  1870  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  Sth  June  1870,  reversing  a  decision 
of  the  Officiating  Collector  of  that  Di$» 
trict,  dated  the  21th  August  1869. 

Moiooollah  and  another  (Defendants)  Ap* 
pellantSf 

versus 

Goluck  Monee  Chowdhrain  (Plaintiff)   Re- 
spondent. 

Baboo  Grija  Sunknr   Mojoomdar  for  Ap- 
pellants. 

Baboo  Rash  Beharee  Ghose  for  Respondent. 

A  Collectorate  peon*s  retom  of  serrice  of  notice  b  not 
admissible  as  legal  evidence. 

Mitter,  J. — It  is  not  necessary  for  us  to 
adjudicate  upon  the  various  grounds  taken  in 
this  memorandum  of  special  appeal.  It  is 
sufficient  for  us  to  say  that  the  legal  service 
of  notice  was  distinctly  disputed  by  the  de- 
fendant, special  appellant,  and  the  plaintiff 
has  given  no  evidence  whatever  to  show 
that  the  notice  was  served  within  the  period 
and  in  the  manner  prescribed  by  law.  The 
return  of  the  Collectorate  peon  is  not  ad- 
missible as  legal  evidence,  nor  was  that 
document  put  in  at  the  proper  time,  nor  was 
the  peon  examined  on  oath  as  he  ought  to 
have  been. 

We,  therefore,  dismiss  the  plaintiff's  suit 
for  enhanced  rent  upon  the  ground  of  non- 
•ervioe  of  notice,  and  restore  the  decree  of 


the  first  Court,  dated  the  30th  July  1868, 
the  plaintiff  being  liable  to  pay  to  the  de- 
fendant all  the  costs  of  this  litigation.  The 
question  as  to  whether  the  tenure  of  the  de« 
fendant  is  liable  to  enhancement  or  not  is 
left  open. 


The  14th  March  1871. 

Present : 

The  Hon'ble  H.  Y.  Bayley  and  Dwtrkantth 
Mitter,  Judges. 

Bajuts  or  remisftions* 

Case  No.  2399  of  1870  under  Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  18M  August  1870,  affirming  a  decision 
of  the  Deputy  Collector  of  that  District^ 
dated  the  30th  November  1869. 

Panaollah  Nushyo  (Defendant)  Appellant^ 

versus 

Nubodeep  Chunder  Shaha  (Plaintiff)  Re- 
spondent. 

Baboo  Kishen  Succa  Mooherjee  for  Appel- 
lant. 

Baboo  Issur  Chunder  Chuekerbutty  for  Be- 
spondent. 

A  ryot  can  have  no  claim  in  Uw  to  hajots  (or  remis- 
sions), which  being  acts  of  grace  on  the  part  of  tba 
landlord  rest  solely  on  his  diioretion. 

Mitter^  J. — We  think  there  is  no  error  ia 
law  in  the  judgment  of  the  Lower  Appel« 
late  Court  m  this  case. 

The  plaintifT  has  given  evidence  Co  prove 
the  grounds  of  enhancement  mentioned  in 
the  notice,  and  the  hnjuts  (or  remissions)  re- 
ferred to  by  the  Judge  are  exceptional  thinga, 
for  which  the  defendant  in  this  case,  who  ia 
a  ryot  whose  tenure  was  created  in  1269 
only,  can  have  no  claim  in  law,  they  being 
acts  of  grace  on  the  part  of  a  landlord  and 
rest  solely  at  his  discretion  in  eTery  re* 
spect. 

We  dismiss  the  special  appeal  with  eoate. 
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The  16th  March  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  A,  G. 
Macpherson,  Judges. 

B«olar«Aorj  <le<Mree-'BBeofitlon— OItII 
Ameen. 

Case  No.  401  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  1st 
July  1870,  affirming  an  order  of  the 
Moonsiff  of  that  District,  dated  18M 
January  1870. 

KiDhya  Lall  (Judgment-debtor)  Appellant, 

versus 

Shaikh  Manownr  Hogsein  and  others  (De- 
cree-holders) Respondents, 

Mr.  R.  E.  Twidale  for  Appellant. 

Moonshee  Mahomed  Vasoof  for  Respond- 
ents. 

Wbere  •  plaintiff  had  obtained  a  decree  df  clarinie^  his 
rifcfat  to  erect  a  gurrandee^  held  that  it  was  not  the 
bosiness  of  the  Ameeii  \n  execution  tu  take  any  part  in 
the  erection,  and  that  what  was  done  by  the  Ameen  at 
the  instance  of  tlie  decree-holder  could  not  be  regarded 
aa  the  act  of  the  Court. 

Jackson,  J, — There  is  no  doubt  of  the 

faei*that,  as  the  Judge  observes,  it   wns  not 

the  business  of  the  Aween  in  execution  of 

this  decree  to  take  nny  part  in  the  erection 

•f  the  gurrandee,  which    the    plaintiff  had 

goi  a  declnraiion  of  his  rijjht  to  erect  ;  and 

if  application  had  been  made  in  proper    time 

either  to  the  Judge's  Court  or  to  this  Court 

to  stay  proceedings,  we  think  the  defendant 

woatd  liave  been  entitled  to  an  order  to  stay 

exe«utioo,  and  the  plaintiff  would  then  have 

been  left  to  erect  such   a  gurrandee  as   thr 

decree  of  this  Court  authorized  him  to  erect, 

and    any  damage  resulting  tiierefrom  to  thn 

defendant  would   have   been   the  subject  of 

enquiry    in   the   proper  place.     At  the  same 

time,  we    do  not  see  our  way  to  mnking  an 

order  now^  for  the  taking  away  of  this  gnr- 

randee  ;    and  it  does  not  appear  to  tis  neces- 

tary  tbat  we  aJiouUi  make  any   such  order  ; 

because    tlie    Judge    has   declared,    aiul    we 

think    be    lias   correctly  decl.ired,   thnt  what 

hM  been  done  in  tliis  case  by  the  Atneen  at  ' 

the  instance  of  the  plaintiff  must  be  regard-  ; 

ed»  not  Jia  the  act  of  the  Court  but  the  act 

of   the    plaintiff  himself;    and  consequently 

aaything  which  results  hereafter,  and  which 

would  be   the   snhject  of  enquiry,  must  be 

dealt  with  as  if  the  gurrandee  hod   becu 


erected  by  the  plaintiff.  That  being  so,  we 
think  the  appeal  ought  to  be  dismissed  ;  bui 
under  the  circumstances  each  party  musi 
pay  h\%  own  costs. 


The  15th  March  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  If. 
Macpherson,  Judges. 

OItU  Ooart~ Minors— Act  XXi  of 

Case  No.  436  of  1870. 

Miscellaneojus  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  23rd 
August  1870. 

Mussamut  Mohamudee  Begum  (Opposite 
party)  Appellant, 

versus 

Mussamut  Oomdutoonissa   (Petitioner)  Re^ 
spondeni. 

Mr.  Man  Mohan  Ghose  for  Appellant. 

Mr.  C.  Gregory  for  Respondeajt. 

The  Civil  Hourt  to  which  the  charcre  of  minors  and 
their  property  is  entrusted  by  Act  XL  of  1858  is  the 
Court  of  the  iJudge  of  the  district 

Jackson,  J.' — This  is  an  appeal  against 
an  order  made  by  the  Judge  in  the  exercise 
of  the  discretion  vested  in  him  under  Section 
21,  Act  XL  of  1858,  for  removing  a  guardian 
previously  appointed  by  tlie  Court. 

The  care  of  the  persons  of  all  minors  and 
the  charge  of  their  property  is  declared  by 
that  Act  to  be  subject  to  the  jurisdiction 
of  the  Civil  Court,  the  Civil  Court  theri^ 
meaning  tlie  Court  of  the  Judge  of  tli# 
district.  The  Zillah  Judge  has,  as  it  seems 
to  me,  peculiar  facilities  for  ascertaining  the 
ffiutiss  of  persons  who  make  application  to 
him  to  be  appointed  guardians  under  the 
Act,  and  also  the  fitness  and  the  conduct  of 
persons  who  may  have  been  appointed  ;  an4 
we  should  therefore  be  slow  to-interfere  with 
a  carefully  considered  order  of  the  Judge 
in  such  a  matter.  But  apart  from  this,  it 
appears  to  roe  that  in  the  case  before  us,  no 
sufficient  cause  has  been  shewn  by  the 
learned  Counsel  for  the  appellant  to  induce 
us  to  interfere  with  the  exercise  of  the  dis*- 
cretiou  vested  in  the  Court  below.  I  myself 
am  very   far  from   being   satisfied  firoiu  ik^ 


Digitized  by 


Google 


srs 


Civil 


TUB  WRflFCLY  TlWOTltBIt* 


Rutin^B.         [Vol,     Vf. 


evicleiice  timt  hue  been  rend,  tlmt  this  lady 
was  ft  proper  person  to  have  the  custody  of 
her  chihi  ;  and  in  respect  of  Oomda  Begum 
olso  no  ground  has  been  made  out  so  as  to 
satisfy  us  that  she  ought  not  to  be  appointed 
as  guardian. 

I  think,   therefore,  that  the  appeal  should 
be  disuiiased  with  costs. 


3faepheriony  J.— I  concur  ia    the 
posed  order. 


pro- 


The  I5th  March  1871. 

Present : 

The   Hou'ble   G.   Loch    and    W.   Ainslie, 
Judges, 

Votloe^&esnmptlon. 

Cose  No.   1566  of  1870  under  Act  X  of 
1859. 

Spfeial  Appeal  from  a  decision  passed  by 
the  Afi'Ufional  Judge  of  Ntiddea,  dated 
the  ISth  June  1870.  modifying  a  decision 
of  the  Deputy  Collector  of  Ranagh&tf 
dated  the  SOth  September  1869. 

Deea  Dyal  Paramanick  (Defendant)  AppeU 
lantf 

versus 

Maharajah   Suttish  Chunder  Roy  (Plaintiff) 
Respondent. 

Baboo  Romanath  Rose  for  Appellant. 

Baboo    Vnnoda  Pershad  Banerjee  for  Re- 
spondent. 

tVhere  a  zemindir  after  obteiningf  a  decree  declaring 
certain  land  to  be  invalid  lakhiraj  apperUining  to  his 
zemindary,  serves  a  notice  upon  the  occupier  to  pay 
tent  at  the  rates  current  in  the  neighbourhood,  such 
notice  does  not  make  the  claim  one  for  arrears  of  rent 
at  an  enhanced  rate,  but  is  simply  a  requisiiioa  to  come 
to  terms. 

Loch,  J, — We  see  no  ground  for  inter- 
fering with  the  judgment  of  the  Lower 
Appellate  Court.  It  is  clear  that  this  is 
not  a  suit  to  recover  arrears  of  rent  at  an 
enhanced  rate,  for  it  does  not  appear  that 
up  to  the  time  of  the  present  suit  the  de- 
fendant had  been  payinjj  rent  at  all  to  the 
plaintiff.  The  land  held  by  the  defendant 
WHS  hy  a  decree  of  Court  declared  to  be  in- 
vilid  iakhernj  appertnining  to  the  iemindary 
of  the'  plaintiff,  and  the  plaintiff  having 
obtained  this  decree  served  a  notice  upon 
the  defendant  to  pajr  rent  to  him  at  ibQ  rates 


current  in  the  neighbourhood.  The  mere 
fact  of  the  service  of  notice  does  not,  •• 
contended  !>y  the  pleader  for  the  special  ap- 
pellant, make  this  a  suit  for  arrears  of  rest 
at  an  enhanced  rate.  It  was  simply  a  re« 
quisition  out  of  grace  to  the  defendant  in 
possession  to  come  to  terms  for  the  Uad 
which  has  been  declared  to  belong  to  the 
plaintiff*s  estate. 

It  is  also  urged  before  us  that  the  lower 
Courts  liave  decided  the  case  withoat  re- 
quiring the  attendance  of  certain  witnesses 
summoned  l)y  the  defendant ;  and  though  a 
proclamation  was  ordered  to  be  issued,  the 
lower  Court  disposed  of  the  case  witliout 
waiting  for  their  attendance.  We  find,  do 
doubt,  that  there  was  an  order  for  issuing 
proclamation  for  the  attendance  of  certain 
parties,  but  the  pleader  for  the  special  ap- 
pellant is  unable  to  shew  us  that  he  took 
proper  steps  for  the  issue  of  that  proelamn- 
tion.  Under  these  circumstances,  we  think 
that  this  ground  is  not  valid. 

The  appeal  is  dismissed  with  costo. 


The  16th  March  1871. 

Present : 

The  Hon'ble  J.    P.   Norman,  Offleiaiit^ 
Chief  Justice. 

Oonrt  Peea*  Act— Old  Stamp  &aw 
(XXVS  of  1867)  ~  Stamps  —  Valu^ 
atlon. 

Case  No.  56  of  1871. 

Regular  Appeal  from  a  decision  passed  hff 
the  Subordinate  Judge  of  Tirhoot^  dated 
the  2Ut  September  1870. 

Mussamut  Bhugohutty   Kooer   and   othen 
(Defendants)  Appellants, 

versus 

Mussamut  Eustooree  Kooer  (Plaintiff) 
Respondent. 

Mr.  R.  E,  Twidale  for  AppellanU. 
No  one  for  Respondent. 

Stamp  duty  upon  an  appeal  filed  after  the  Coart  FW 
Act  came  into  operation  can  only  be  levied  accord- 
infir  to  the  provisions  of  that  Act,  even  though  tin 
ori^nal  suit  was  valued  on  the  principles  laid  down  ia 
Act  XXVI  of  1867. 

Note  by  the  Deputy  Registrar.'-^TvOL 
original  suit  was  valued  at  rupees  21,000^ 
the  market-valu^  of  the  property  in  dlspnc*, 
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•B  provided  in  Act  XXVI  of  1867  (Note  A, 
Article  11,  Schedule  B),  it  having  been  insti- 
tated  while  that  law  was  in  force. 

The  defeDdants  now  appeal  from  the  decree 
io  that  suit,  and  cluim  to  value  their  appeal 
untler  the  new  Inw,  the  Court  Fees'  Act 
(Action  7,  Clause  5,  Note  A),  at  rupees 
5103-10  annas  and  8  pie,  or  ten  times  the 
anoaul  revenue  payable  to  Guverument. 

It  does  not  appear  from  the  petition  of 
•ppeal  how  ten  times  the  annual  revenue 
(ai  stated  titere)  is  made  out  to  amount  to 
TOpees  5,103-10  annas  and  8  pie,  while  the 
market- value  was  estimated  at  rupees  21,000. 

That,  however,  is  a  matter  of  secondary 
coDsideratioQ  and  may  probably  be  easily 
ezplaiued.  The  point  I  desire  to  refer  more 
particularly  for  the  orders  of  the  Court,  and 
which  appears  to  me  of  some  considerable 
importance,  as  upon  it  depends  the  deter- 
mination of  the  fee  leviable  on  the  memornn- 
dum  of  appeal,  nud,  as  a  cons*  quence  also, 
of  the  sufficiency  or  otherwise  of  the  stamp 
open  which  the  memorandum  is  engrossed, 
whether  the  appellant  is  at  liberty  to  alter 
ID  appeal  the  value  of  the  property  in 
dlapute  as  estimated  and  fixed  in  the  origi- 
nal salt. 

Although  there  is  nothing  in  the  new  law 
agatnat  such  an  alteration  being  allowed,  but 
on  tiae  contrary  it  would  seem  to  be  the 
Bataral  result  of  an  altered  method  of  estima- 
ting the  value  of  property  and  to  be  there- 
fore anavoidable,  still  taking  an  appeal  as  part 
of  an  entire  liiigntion,  a  4aw  could  hardly 
be  assacned  as  intended  to  operate  in  such 
a  waj  as  to  affect  the  unity  and  integrity  of 
a  aait,  bjr  allowing  a  change  of  its  valuation 
at  a  later  stage,  that  of  appeal. 


The  16th  March  1871. 

Present : 

The  Hon'Me  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hou'ble  G.  Loch,  Judge, 

Pleading  one's  own  fraud. 

Case  No.  776  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Suhordinate  Judge  of  Nnddea,  dated 
thff  2Hih  January  1870,  reversing  a  dfici" 
sion  of  the  Moomiff  of  Kooshtea,  dated 
the  ZOth  October  1863. 

Koylash   Chunder  Mirter   (Plaintiff'j  Appel" 
lant, 

versus 

Dhun  Monee  Dossia  (Defendant)  Rc' 
Mpondent, 

Baboo  Grija  Sunknr    Mojoomdar  for   Ap- 
pellant. 

Baboo  Grish    Chunder    Mookerjee  for  Re- 
spondent. 

A  person  who  has  deliberjtelv  executed  a  deed  by 
which  his  own  prowertv  U  boumi.  is  not  at  liberty  to  set 
upas  a  plea  for  evaiiini;  o>>li;:ation  th.it  he  dii  so  for 
the  Durpose  of  defrauding  other  people,  but  is  bound  by 
such  deed. 

Norman,  C,  J, — This  is  a  suit  to  establish 
the  plaiutifTs  tide  under  a  moiiriisee  pottali 
granted  by  one  Oiiillu  Monee,  who  was  one 
of  ihe  widows  ofKrisio  Dhnn  Bose,  to  his 
(plnintitrs)  mother,  Bhyrubee  Dassee,  wl.ich 
was  confirmed  l»y  the  fntlier  of  the  defnndant, 
Dwarkanath  Moonsliee,  l»y  a  certain  likinm 
or  writing  of  confirmaion  whicli  was  given 
in  the  year  1266.  The  piaimiff  also  sues 
for  possession  of  the  property  granted  hy 
that  mourusee  pottah  to  his  mother 
Bhjrubee  Dussee. 

The  first  Court  raised  two  issues  :— 

First. — Whether  the  suit  was  barred  by 
limitation,  and 

Secondly. — Whether  the  execution  of  the 
confirmatory  letter  was  merely  a  benamee 
transaction,    and   whether  the  defendant  can 


Opinion  of  the  Chief  Justice, — I  think  there 
18  DO    doubt  but  that  stamp-duty  can  only  be  I  plead  it  ac  thid stage. 

levied  according  to  the  provision  of  the  Court        \^   appears,    therefore,    to   hare  been  ad- 
Fees'  Act.  "  ^  ^"" 


mitted  by  the  parties  at  that  time  that   this 
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likhtin,  or  deed  of  confirmntion,  was  actu- 
ally written  hy  the  father  of  the  defendant 
at  the  time  it  bears  date  ;  and  we  may  add 
that  the  Subordinate  Judge  comes  to  the 
vame  conclosion  on  the  facta  before  him. 

The  first  Court  found  both  issues  in  favor 
of  the  plaintiff,  and  made  a  decree  declaring 
the  plaintiff  entitled  to  possession  and  to  a 
declaration  that  his  title  under  the  mourusee 
pottah  should  be  confirmed. 

That  decision  was  reversed  on  appeal  by 
the  Subordinate  Judjje,  Baboo  Juprcfobundoo 
Banerjee,  in  a  judgment  which  is  not  very 
careful  or  satisfactory.  He  first  assumes 
that  the  plaintiff  was  not  in  possesaion  with- 
in 12  years  before  suit.  That  decision 
lippears  to  have  been  mainly  based  upon  a 
complete  mistake  as  to  a  decision  dated  the 
20th  November  1861,  by  which  the  plaintiff 
obtained  a  decree  f<^  rent  against  his  tenant 
Alum  Mundul.  The  Subordinate  Judge 
supposes  erroneously  that  that  case  was  de- 
cided against  the  plaintiff  ;  whereas  so  far 
from  that  being  the  case,  the  plaintiff  ob- 
tained a  decree. 

He  also  relies  upon  the  fact  that  the  de- 
fpudunt  is  now  in  posseasion.  Of  that  Uiere 
is  very  little  doubt,  because  the  plaintiff 
appears  to  have  been  ousted  by  a  decree  on 
the  24th  of  July  1867,  by  which  the  plaint- 
iff's suit  for  arrears  of  rent  was  dismissed. 
But  that  decree  affords  very  little  evidence 
as  to  what  was  the  state  of  possession 
pn6r  to  its  date. 

The  substantial  defence  arises  upon  the 
other  point.  Nobin  Chunder  Moonsliee  and 
Gour  Gobiod  Moonshee  purchased  the  entire 
4J  anras  of  the  turuff  belonginor  to  the  two 
widows  of  Kristo  Dhun  Bose,  Ohilla  Monee 
and  Rnm  Monee,  in  execution  of  a  decree 
of  a  Civil  Court  in  Bhadur  1263. 

^obin  Chunder  Moonshee  gave  to  the 
'plaintiff  a  writing  confirming  the  mourusee 
pottab  of  Oliilla  Monee  in  Byssck  1266. 
Gour  Oobind  Moonshee's  name  also  appear- 
ed 'as  having  executed  that  Confirmatory 
writing.  Kaminee,  who  was  ihe  widow  of 
Gour  Gobiiid,  brought  a  suit  against  the  now  \ 
plaintiff  to  set  aside  the  mourusee  pottah, 
'80  ftir  fls  it  related  to  the  share  of  herlius- 
band  in  the  property  which  belonged  to 
Ohilla  Monee. 

That  suit  resulted   in   a    decree    in    her 
favor   which   eatablisked  tliat  Gour  Gobind 
,  Moonsbee  had  not   executed   the   coufirmn- 
tor^'  likhuu. 


In  that  f*uit  the  defendant's  father,  Nebit 
Chunrier  Moonshee,  and  in  another  suit  tkl 
defendant  himself,  have  admitted  that  the 
confirmatory  likhun  of  Bysack  1266  wm 
executed  by  Nobin  Chunder  Moonabee,  Ibe 
father  of  the  defendant. 

The  Subordinate  Judge  has.  disregarded 
the  admissions  of  Nobin  Chunder  and  of 
the  defendant.  He  says  that  the  likhun, 
having  been  executed  while  the  aoit  ol 
Punchanun  Bose  (tli«  reversionary  heir  of 
Ohilla  Moonee  and  Rnm  Monee)  was  p^^nd- 
ing,  was  executed  with  a  **  bad  motive,"  tnd 
'*  therefore  the  likhun  cannot  be  held  by 
"a  Court  of  justice  as  a  real  bon&  Jidt 
'*  evidence,  even  if  it  was  actually  ezeeuMd 
**  by  the  party  granting  it." 

It  appears  to  us,  however,  tbat «  perton 
who  has  deliberately  executed  a  deed  bj 
which  his  own  property  is  bound,  id  not  tt 
liberty  to  set  up  that  he  did  so  for  the  pur- 
pose of  defrauiling  other  people.  He  ii 
bound  by  the  deed  to  which  he  has  put  bit 
hand. 

The  Subordinate  Judge  does  not  come  to 
any  distinct  finding  as  to  what  the  frawl 
was,  but  seems  to  have  some  suspicion  re- 
garding the  bona  fides  of  the  likhun  and 
iherefoie  i^ejecis  it.  But  suspicion  is  not 
enough  to  warrant  a  Judge  in  refosing  t« 
act  upon  proved  and  admitted  facts.  It  ap- 
pears to  us  that  the  Subordinate  Judge  baf 
without  good  or  sufficient  reason  reversed 
the  decision  of  the  first  Court,  which  mutt 
be  restored  and  afiirmed  with  all  coatt. 


The  16th  March  1871. 
Present : 

The  Hon'ble    £.  Jackson  «nd    W.  Ailirtl^ 
Judges. 

^ecupancj  rlglits— VrMMlin*. 

Case  No.  1978  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tipperak, 
dated  the  loth  Jnly  1870,  affirming  a 
decision  of  the  Sndder  Moons^ff  of  that 
District,  dated  the  25th  September  1869. 

Doorga  Pershad   Misser   and   another   (De- 
fendants)   Appeliartts, 

vers'AS 

Brindabun    Sookul    (Pluiotiff)  Respondent, 
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Baboos   Doorga     Mohun    Do$i    and  Raih 
Beharee  Gkose  for  Appellants. 

Baboos    Homes  h     Chttnder    Mi  tier    nnd 
Chunder    Madhub     Ghose  for  Respondent. 

Where  a  proprietor  grants  permiosion  to  a  party  to 
bnild  upon  and  occnpy  a  portion  of  his  land,  without 
MT  reservation  of  rit;^t  to  oust  him  at  will  or  limitation 
of  the  pranr  to  him  in  iividually,  the  p'.'rmission  must 
becon»tru*»d  In  the  ordinary  wiv :  and  if  the  occupation 
continues  for  a  very  long  period,  the  occupant  c«»nnot 
w  lamed  oat  at  a  moment's  notice  or  denied  the  power 
of  tran  sfdrriog  his  right,  though  he  may  he  sued  for 
reot. 

Ainslie,  J. — In  execution  of  a  decree 
a<?ainst  one  Se«^r«rain  D'bfiy,  cenain  Innd 
with  the  mud  houses  huilt  thereon  was  sold 
and  parcliased  bj  the  defendant  in  tlie  present 
suit.  It  was  then  described  as  the  ancestral 
lakliernj  land  of  the  jndgrment-debtor.  Tlie 
plaintiff  has  brouglit  this  suit  to  e8tai>lisli 
ilia  title  to  the  land. 

It  has  been  found  by  the  Courts  below 
that  the  land  was  not  the  Inkhernj  of 
Seetaram  Dobay,  but  formed  a  portion  of 
the  property  belonging  to  the  plaintiff. 
The  claim  includes  two  plots  of  land,  but 
we  have  now  to  deal  only  with  the  first 
plot. 

The  Moonsiffheld  that  ns  Seefnrnm  Dobny 
bad  been  in  occupation  of  this  land  by  livingr 
thereon  for  a  period  of  somethingr  lik<^  40 
years,  the  plnintiff  wns  not  entitled  to  eject 
the  purchaser  but  could  only  tnk^  rent  from 
him.  The  Subordinate  Judge  reversed  thai 
finding:  of  the  Moonsiff,  and  held  ibat  the 
piaintifT  was  entitled  to  take  possession  of 
the  land  itself. 

The  question  which  we  have    to    consider 

18   whether  the  judgment  of  the  Moonsiff  or 

4lie  judgment  of  the    Subordinate   Jud^e  on 

ihia  point  ia  tlie  correct  one.     It    appears  to 

Qa  that  tilts  question  turns  upon  the  consider. 

aiioD       whether     Seetarara     Dobay    himself 

waa  liable  to  be   dispossessed    at    the  will  of 

the  plaintrff  ;  and  if  not,   wi^ther    his    ri^ht 

to  occupy  the  land    with    the  buildings  was 

BOC  a  right  which  had  become    transferable. 

A  eaae  haa  l>een  cited  by  the  appellant  to  be 

found  in  XII  Weekly   Reporter,  pnge    496. 

in  which  the  late  Chief  Justice,  Sir    Barnes 

Peacock,    has    exprt^ss    an    Ofdnion     which 

a«^fna  to  us  to  hear  directly  upon    this    case. 

H©  saya — **  Independently  of    thi»,  speaking 

•*  for  myself,  I  should    say    that  if  one  man 

*'  gffintB  a  tenure  to  another  for  the  purpose 

**  of  living  upon  the  land,  (hat  tenure,  in  the 

** jih^euoe  of  any  eriUence   to  the  coptrary, 


''  would  be  assignable.  I  know  of  do  law 
''  which  prohibits  a  man  who  gets  land  for 
"  the  purpose  of  building,  from  assigning 
"  bis  interest  in  it  to  another.'^ 

It  is  said  by  the  respondent  that  this  is 
not  a  case  in  which  the  plnintifi^  created  a 
tenure  in  favor  of  Seetaram  in  order  that 
he  might  live  upon  the  land,  but  that 
he  merely  gave  him  permission  to  occu- 
py a  certain  space  within  the  bassabaree 
I.  e,f  within  the  compound  of  his  own 
house.  No  doubt,  it  is  found  by  the 
MoonsifF  that  the  bouse  erected  by  See- 
tarnm  immediately  adjoins  the  house  of  the 
plnintiff.  But  it  does  not  follow  that  the 
Itind  upon  which  it  stands  is  a  part  of  what 
may  be  called  the  comuound  of  the  plaintiff^ 
house.  Although  the  land  in  suit  may  be 
adjoiuing  that  occupied  by  plain  tiff,  the  oc* 
cupuiion  of  it  by  Seetarom  or  any  one  els^ 
need  not  necessarily  interfere  with  the  occu- 
fitition  by  the  plain liflf  of  his  own  house  and 
of  the  land  attiiched  to  it.  There  is  uoihiug 
to  show  that  it  does  so. 

It  is  said  that  tlie  plaintiff  allowed  other 
persons  to  build  in  the  same  way  iu  which 
he  allowed  Seetaram  to  do  so,  and  tliat  when 
tliey  vacated  their  houses  he  again  took 
possession  of  the  land.  Some  evidence  to 
(his  fact  has  been  read.  But  there  is  tK> 
evidence  put  forward  to  show  that  in  any 
one  instance  the  holder  of  nny  such  laud 
hns  attempted  to  nssign  his  right  to  others, 
nnd  hns  been  interfered  with  by  the  plaintiff 
nnd  failed  in  curry inj;  out  such  assignment ; 
nor  do  we  know  under  what  circumstances 
the  houses  were  vacated.  The  Sabordinale 
Judge  has  not  found,  and  apparently  tjbere 
there  is  nothing  to  show,  that  the  permission 
grantetl  by  plnintiff  to  Seetaram  was  given 
with  any  reservation  of  right  to  oust  him  at 
will  or  was  limited  to  him  individually  ; 
and  therofor-e  we  thiuk  tliat  it  must  be  taken 
to  have  been  a  permission  to  build  end  occu* 
py  in  the  ordinary  way,  and  that  this  occu- 
pation hnving  continued  for  a  very  long 
period  of  time,  it  is  itn possible  to  aupfiose 
(lint  the  plaintiff  hnd  any  power  to  turn 
Seetarnm  out'at  a  moment's  notice,  or  (hat 
Seetaram  had  not  power  to  transfer  his  right 
to  any  other  party. 

The  appeal  accor^lingly  is  decreed,  the 
decision  of  the  Subordinate  Judge  is  reversed, 
and  that  of  the  Moonsiff  is  restored  and 
nffirmed. 

The  appellant  will^have  his  ^costs  in  this 
Court  and  the  Lower  Appellate  Court, 
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Jackson^  J. — I  quite  agree  with  Mr.  Jus- 
tice Ainslie.  No  doubt  it  is  very  difBoult 
to  define  the  rights  of  pnrties  in  cases  of 
this  sort,  where  tliere  is  no  written  docu- 
ment but  ft  mere  permis'^ion  to  occupy,  and 
where  occupmion  has  been  unaccomfinnied 
by  any  paymetii  of  rent.  Every  thing  must 
depend  upon  »he  circumstnnees  of  ihe  case. 
No  doubr.  allowing  a  servant  to  occupy  a 
portion  of  the  dwelling-house  by  erecting  a 
temporary  bnildifig  thereon  would  confer 
U[)on  him  do  tenant  right  whatever  :  pro- 
bably evfH  allowing  a  relation  to  build  any 
temporary  building  within  a  portion  of  the 
premises  would  confer  upon  him  do  tenant 
right  whatever.  But  the  preseot  case  ap- 
pears to  me  quite  dietiinct  from  all  such  cases. 
It  is  not  the  case,  as  I  understand  ir,  of  a  per- 
son being  merely  allowed  to  occupy  a  fdece 
of  land  in  the  defendant's  compound.  It  was 
not  given  to  him  for  any  temporary  purpose  ; 
he  has  been  in  pos^esdion  about  40  years  ; 
lie  has  built  upon  it ;  he  has  plauted  trees 
upon  it  ;  and  in  fact  he  has  exercised  all  the 
usual  rights  of  an  occupier  upon  the  land. 
It  seems  to  me,  therefore,  that  his  holding 
IS  not  a  temporary  holding.  I  think  it  was 
rightly  put  in  this  case  that  if  the  plaintiff 
could  Dot  have  turned  out  Seetaram  Dobay, 
he  cannot  turn  out  the  present  defeudant. 
But  I  am  by  no  means  satisfied  that  under 
the  circumstances  the  plainiifT  eonld  have 
ejected  Seetaram  Doltay.  I  think  the  flrat 
Court  was  quite  ri<:ht  in  saying  that  the 
plaintiff's  proper  course  was  to  sue  for  rent. 
I  Would,  therefore,  set  aside  the  Appellate 
Court's  decision  aod  restore  that  of  the 
fii'st  Court. 

The  respondent  will  pay   the  costs  of  this 
fiud  the  Lower  Appellate  Court. 


The  16ih  March  1871. 

Present : 

The  Hon'ble  E.  Jnokson    aod  W.    AiDslie, 
Judges, 

FlndiDp^FoBsosaion. 

Case  No.  2008  of  1870. 

Special  Appeal  from  a  decision  pnsfted  by 
the  Suhordinate  Judge  of  Tip  per  ah, 
dated  the  20 fh  June  1870  reversing  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  12M  March  1869, 


Shaikh  Ashruf  and  others  (Piaiutiffis)  Appel* 
lantif 

versus 

Mahomed   Hossein  aod  others  (Defendauts) 
Respondenti. 

Bahoos  Kfilee  Mohnn  Doss  and  Bhowant€ 
Churn  Dutt  for  Appelluots. 

Baboos    Nuleet   Chunder    Sein  and    Okhil 
Chnnder  Sein  for  Respondents. 

In  a  suit  tn  recover  the  value  of  trees  fpx>irn  on  diapot- 
ed  jungle  land,  which  one  parrv  h.id  cut  do^ni  but  the 
other  had  carried  aw^y,  plaintiffs  obtained  a  decree 
on  the  erround  that,  as  ther  hnd  cut  the  trees,  they  were 
entitled  to  their  value  until  a  final  decision  was  pasaed 
in  the  Civil  Court  with  regard  to  the  trial  to  the  laud : 

Held  that  that  was  not  a  finding  that  the  tuocoaafol 
party  was  in  po^kteaaiun. 

Jackson,  J, — We  tliink  that  this  case 
must  be  remanded  to  the  Subordinate  Jud^e 
of  Tippeiah  with  directions  to  him  that  he 
will  re-consider  tlif^  case  and  i^ass  a  fresh 
decision  upon  it.  The  plaintiffs  preferred 
thi*  suit  to  recoTpr  possession  of  n  small 
portion  of  jungle  land  which  the  plaintiffs 
alleged  belonged  to  their  lalook,  and  which 
was  situated  on  the  boundary  of  their 
talook  and  of  that  of  the  defendants  It 
appears  that  there  was  &  former  liticatioa 
retrardino^  some  trees  whicii  stood  upon  thia 
land,  and  which  the  defendant  cut  down, 
*^ut  the  plain titfs  removed  tlit*ra.  The  de- 
fendant, thereupon,  brought  a  suit  for  the 
value  of  those  trees  and  obtained  a  decree. 
Tiie  plain  tiffs,  therefore,  now  bring  the 
present  suit  alleginjf  that  the  result  of  those 
proceedings  was  to  dispossess  them  from  ihe 
land  upon  which  those  trees  stood,  and  thej 
accordingly  sue  to  recover  possessiou. 

The  defendant,  on  the  other  hand,  denies 
the  plaintiff's  title,  pleads  limitation,  and 
alleges  that  the  laud  is  situated  witbiu  bis 
talook. 


The  first  Court  in  deciding  the  question 
of  limitation  f)ointed  out  that  *'  the  defeiid- 
*'  ant  had  admitted  in  his  deposition  tliat 
**  he  never  on  any  other  occasion  cat  the 
**  trees  of  the  disputed  laud  or  sold  the  same. 
'*  The  land  in  dispute  is  occupied  by  jungle. 
'^  In  his  deposition  the  defendant  coald  not 
'*  Slate  any  other  act  indicating  his  owner- 
**  ship."  The  first  Court  upon  this  held 
that  the  plea  of  limitation  raised  by  the 
defendant  was  futile,  aud  that  the  cause  of 
action  must  be  held  to  have  arisen  from 
1  the  time  when  the  defendant  sold   the    trees 
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to  Rum   Churn   and   the   latter     cut   them 
dowD, 

The  first  Court  also  went  on  to  try  the 
question  of  title  and  came  to  an  opiuiou 
Id  fa?or  of  the  plain  tiff. 

The  defendant  appealed   to    the    Snbordi- 
oate  Judj^e.     The    Subordinate    Jud<Te    in 
staling    the    facts    of    the    case    no  where 
mentions  the  decision  to   which    the   Moon- 
siff  has    arrived,  either  on  the  point  of  limi- 
tation or  npon    the   merits.     He   treats    the 
ease  almost   as   if  it   was   an  orij^innl  suit 
initituted  in  his  Court,  instead  of  an    appeal 
from  the  decision  of  another  Court.    He  puts 
down   the    issues   in  the  case,  not  the  points 
apon  which  tlie  appeal  was  preferred  to  him. 
He  does  not  decide  whether   this   land   was 
joD^le  land,  as  the  first  Court  had  held  it,  and 
whether  the  plain lifTs  cause  of  acMon  arose  at 
the  time  the  first  Court  had  held  it  to  have 
arisen.     But  he  goes  at  once  to  the  plaintiflf's 
evidence,  and  he  rejects  in  the  first  place  four 
of  his   witnesses,   evidently   upon   no  other 
reason  than   that  the   witnesses   came  from 
different  Tillages.     Why  witnesses'  evidence 
should  be  rejected  because  they  cnme  from 
different    villages  it  is   very  difficult  to  un- 
derstand.    It   is  very    possible   that  the  in- 
habitants   of  an   adjoining   village   may   be 
able   to    give   evidence  as   to  what  was  the 
boondary,    and  more   especially  whether  the 
plaintiff   or   the    defendant   had  been  in  the 
habit   of  making   use  of  the  trees  growing 
npon  the    land  ;  and   the   witnesses    in  fact 
did  give  evidence.     It  is  for  the  Appellate 
Coart  to   consider  that  evidence  and  to  give 
Vi  opinioa  npon  it. 

The  evidence  of  the  witness  Ealla  6a- 
see  18  rejected  by  the  Subordinate  Judge 
beeaose  the  fact  that  he  measured  the  land 
CD  the  part  of  the  plnintiff  does  not  prove 
ih^t  Che  land  belonged  to  the  plaintiff.  It 
is  very  possible  that  that  is  not  final  evi- 
dence upon  the  point,  but  it  is  some  evi- 
dence of  an  act  of  ownership  upon  the  land  ; 
and  if  it  is  the  fact  that  Kalla  Gnzee  went 
on  the  part  of  the  plaintiff  to  measure  the 
land)  that  fact  should  be  taken  into  consi- 
deration, more  especially  when  the  defend- 
ant himself  states  that  he  exercised  no 
rights  of  ownership  upon  this  land  until  he 
eofc  ihe   trees. 

The  Subordinate  Judge  is  equnlly  wrong 
when  he  alludes  to  the  former  decision 
whieh  ^vras  passed  by  the  Moonsiff  reeard- 
iog  the  eotting  and  carrying  awajr  the  trQ^Si 


The  Moonsiff  did  not,  ns  the  Subordiuiite 
Judge  says,  on  that  occasion  find  thiit  the 
defendants  were  in  possession  of  the  land, 
hut  ns  the  defendants  cut  the  trees,  conse- 
quently they  were  held  entitled  ^o  the  value 
of  them  until  the  final  decision  wiili  regard 
to  the  title  was  pnssed  in  the  Civil  Court. 
That  was  no  finding  whatever  that  the 
defendants  were  in  possession. 

The  whole  case  seems  to  have  been  tried  in 
a  very  summary  manner  by  the  Subordinate 
Judge.  We  think  the  case  must  go  back 
to  him  in  order  that  he  may  fully  consider 
the  evidence  of  the  witnesses  who  came 
fr<»m  different  villages,  as  well  as  the  other 
evidence  produced  by  the  plaintiff  and  that 
produced  by  the  defendant,  that  he  may 
finally  determine  when  the  cause  of  action 
arose,  and  re-decide  the  qestion  both  on  the 
point  of  limitation  and  also  on  the  merits. 

Costs  to  follow  the  result. 


The  17th  March   1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  P.  A.  Glover, 

Judges* 

JariBdiction— Mortgragred   land— 8eo« 
tion  9  ikct  VXXX.  X859. 

In  the  matter  of 

Ram  Lall  Mookerjee  (Plaintiff)  Petitioner^ 

versus 

Chittro  Coomaree  and  another  (Defendants) 
Opposite  Party. 

Baboo  Umhika    Churn    Banerjee  for    Peti- 
tioner, 

No  one  for  Opposite  Party. 

A  Rait  to  have  certain  lands  declared  liable  for  the 
satisfaction  of  an  instalment  bond  is  substantially  a 
suit  for  an  interest  in  land,  and  a.-^  such  cojinizable  by 
the  Courts  witbhi  whose  jurisdiction  the  property  is 
situated,  even  though  the  cause  of  action  has  not  arisen 
there  and  the  defendants  reside  elsewhere. 

Kemp,  J, — In  this  case  the  plnintiff,  Ram 
Lall  Mookerjee,  sued  the  defendant  for  a 
sum  of  rupees  8,435  due  under  a  kistbundee, 
the  main  object  of  the  suit  being  to  have  it 
declared  that  certain  properties  which  were 
mortgaged  in  satisfaction  of  the  instalment- 
bond  were  liable  for  thnt  sum.  In  the 
plaint,  the  plaintiff  states  distinctly  that  the 
defendants  do  not  reside  within  the  jurisdic- 
tion of  the  Beerbhoom  Coqrt,  and   that  th^ 
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cause  of  action,  thnt  is  to  snj,  the  borrow- 
ing of  the  money,  arose  io  another  district ; 
but  the  plaint  states  that  as  the  ranjor  por- 
tion of  the  mortgaged  premises  is  situated 
in  the  Beerbhoom  district,  the  case  is  cog- 
sizable  bj  the  Beerbhoom  Court. 

The  Si»bordinate  Judge  of  Beerbhoom 
iTfithout  giving  any  reasons  why  the  suit 
should  not  be  cognizable  by  liis  Court,  inns- 
xnuch  as  the  mnjor  portion  of  the  mortgaged 
premises  is  situated  within  the  jurisdiction 
of  his  Court,  passes  an  order  to  the  effect 
that  because  the  defendants  do  not  reside 
within  tlie  limits  of  his  jurisdiction  and  the 
cause  of  action  has  not  arisen  within  such 
limits,  the  plaint  must  be  rejected  and  re- 
tnrned  to  the  plaintiflf  ;  and  the  plaintiff  now 
tteks  the  Court  to  interfere  and  to  direct  the 
Subordinate  Judge  to  recieve  the  plaint. 

Under  Section  6  suits  for  Uind  or  other 
immoveable  property  are  cognizable  by  the 
Court  within  whose  juri^iction  the  lands 
or  property  may  be  situated.  Now,  it  ap- 
pears to  as  that  this  is  substantially  a  suit 
for  an  interest  in  land,  as  it  is  a  suit  to  have 
certain  lands  declnred  liable  for  the  satisfac- 
tion of  tiie  kietbaodee  executed  by  the  de- 
fendants in  favor  of  the  plaintiff.  We  there- 
fore thijik  that  the  Subordinate  Judge  should 
LaVe  proceeded  to  entertain  tliis  plaint  ;  and 
we  accordingly  return  it  to  him  with  direc- 
tions to  receive  it  on  his  Ale,  If  endorsed  on 
a  proper  stamp,  and  if  there  are  no  other 
bbjectloiis  to  its  admission. 


The  17th  March  1871. 

Present : 

The  Hon*ble  J*  P.  Norman,  Officiating 
Chief  Juitiee,  and  the  Hou*ble  G.  Loch, 
Judge, 

mMtmei^  -^PlttCM  —  Siffht  of  suit— 
aeetlon  16  Aet  miV.  1«99* 

Case  No.  1732  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Backergunge, 
dated  the  \st  June  1870,  reversing  a 
decision  of  the  Moonsiff  oj  that  District, 
dated  the  26th  July  1869. 

£umul  Dutt  and  others  (some  of  the  Defend- 
ants) Appellants^ 


versus 


Moliun    Matla  and  others  (Plaintiffs) 
spondents* 


Re-' 


Baboo  Rajendro  Nath  Base  for  Appellaati. 
No  one  for  Respondents. 

In  a  suit  to  recover  possession  of  propertj  Cron 
which  plaintiffs  have  been  ousted  by  leCsadMili  9h» 
have  no  title  at  all,  the  latter  cannot  set  op  the 
claim  of  a  third  party  so  as  to  defeat  thatofcht 
plaintiffs,  whose  ri^ht  moreover  is  not  in  any  «ar 
affected  by  the  fact  of  the  suit  not  having  been  broazbt 
within  tha  time  limited  by  Section  16  Act  XIT 
011859. 

Norman,  C  J, — It  appears  that  there 
has  been  quite  enough  pr'>ved  in  this  ctao 
to  entitle  the  pUintitf  to  a  decree. 

One  Doya  Ram,  the  holder  of  a  certain 
tenure,  died  leaving  certain  persons  who 
were  his  heirs.  After  his  death  the  plaint- 
iffs were  in  possession  of  the  tenure,  cUim- 
ing  as  heirs  of  Doja  Ram,  rightly  or  wroni;- 
\y  it  does  not  very  clearly  appear.  But 
they  were  put  out  by  the  defendants  who 
have  failed  to  prove  that  they  had  any  tills 
at  all.  The  result  is  that  the  plaiotiffii' 
title  is  preferable  to  that  of  the  defendants, 
and  thnt  the  defendants  cannot  set  up  thtt 
somebody  else  other  than  the  persons  whom 
they  ousted  have  or  may  have  some  tlcle 
so  as  to  defeat  the  claim  of  the  plaintiffs  to 
be  restored  to  possession  as  against  them. 
The  fact  that  the  suit  was  not  brought 
within  the  time  limited  by  Section  \6  Act 
XIV  of  18^9  does  not  in  any  away  sM^ti 
the  plniiitiffs'  right  to  a  decree  fur  possel- 
sioii.  In  the  present  salt,  if  the  def^adania 
could  have  shown  a  title  they  would  haf« 
have  been  at  liberty  to  do  so.  In  a  suit 
brought  within  the  time  limited  by  SectioQ 
15.  they  could  not  have  set  up  sttch  Cttle 
if  they  had  wrongfully  ejected  the  piaiatiflf* 
The  appeal  is  dismissed. 


The  17th  March  1871, 

Present : 

The  Hon*ble  F.  B.  K'^mp  and  F.  A,  Glo- 
ver,  Judges, 

Stamp—fteview. 

Shahaaada  Fukeerooddeen  Ahmed, 
Petitioner, 

Bahoo  Dehendro  Narain  Hose  for  Petitioner. 

Where  an  applicant  for  review  is  not  informed  at  tht 
time  of  bis  application  that  his  petilioa  is  insufidaiittjr 
stamped,  he  cannot  at  the  time  of  bearing  be  refosdd 
permission  to  make  up  the  prober  valuation, 

Kemp,  J, — Thb  application  in  this  ease 
was  within  time,  and  the  petiiieaer  was  net 
re(j[aired  by  tke  Court  to  farniih  tba  aidi-^ 
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iioofii  sump  requisite  (o  make  up  the  pro- 
per Tftl nation  until  the  caae  come  on  for 
heariog.  At  that  time  the  petitioner  offer- 
ed to  furnish  the  additional  stamp,  and  the 
Caurt  refuaed  to  permit  him  to  do  ao.  If 
the  petitioner  had  been  informed  that  his 
Applieatiou  was  on  a  wrong  st^mp  at  ihe 
time  the  application  was  made,  he  would 
bare  had  time  either  to  file  a  peiition  on  the 
proper  stamp,  or  there  and  then  to  make 
good  tlie  difierence.  No  opportunity  having 
beea  given  to  him  to  do  so,  and  the  Court 
Dot  having  requiied  him  to  make  good  the^ 
stamp  at  the  proper  time»  we  thiuk  that  this 
is  a  case  in  which  we  ought  to  direct  the 
low^r  Court  to  receive  from  the  petitioner 
the  proper  amount  of  stamp,  and  to  permit 
him  to  appljT  for  a  review  of  the  former 
judgmeot. 


The  17th  March  1871. 
Freseni  •• 

The  HoD'ble  J.  P.  Norman,  Officiaimg^ 
Ckuf  JusUce,  and  the  Hon'hle  G.  iioch, 

Znra^olartly— S^otioii  I0€  Aot  SC 
1059, 

Case  No.  1736  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
ihe  Judge  of  Backergunge,  dated  the 
26th  May  1870,  affirming  a  decision  of 
ihe  Mooneiff  of  Lawkatee,  dated  the  Sih 
Fedruary  1870. 

Hahomed  Ayenooddeen   (Plaintiff)  Appel' 
lant, 

versus 

Had6«   Do08  Choado  and  another  (Deftn^- 
ants)  Respondents. 

SahooM  BhugobuUy  Churn  Ghose  and  Oof^ 
mesh  Chunder  Banerjet  for  AppellanL 

Babo^s    Kalee  Mohun  Dose   and    Romesh 
Chunder  Mitter  for  Respondents. 

Wani  of  clesrneas  in  the  specification  of  the  arroarp 
and  eoets  for  which  a  sale  takes  place,  or  in  the  mode  in 
Whieb  the  notice  is  published,  is  not  an  irregularity  ritia- 
ODg  »  sale  if  fraid  is  absent. 

Norman^  C.  •/!— Wb  see  ao  ground  for 
loterferiog  wiih  the  judgment  of  t)p^e  Lower 
Appeliale^  Court*    It  is  q,uit<i  ^aiu  that  (ho 


Judge  has  fouud  tliat  there  was  no  fraud  ia 
conduQting  the  sale  in  this  case,  i^nd  theriq^ 
dpea  not  appear   to  aa  to  he  the*  p lightest 
ground  fo^   imputing  any  fraud.     £vep   iC 
there  was  anjr  irregularity  in  not  specifying; 
as  clearly  as  the  parties  should  h<|ve  apeci* 
fied  what  waa  the  amount  of  the  arraara  aod 
costs  for  which  the  sale  took  placOy.or  in  th9 
mode  in  which  the  notice  of  saIq  wia^  pub^ 
lishedy  it  ia  proiridfsd  by  the  l64th  Sectioifk 
of  Act  X   of  1859   that   such   irregularity 
does  not  vitiate  tlie  sale.     It  would  tw  veky 
unfortunate  if  it  were  otherwise.     Aa  far  as 
we  can  see,  the  speeial  appellant  has  not  sHis- 
tained  any  injary  by  the  soppesed  irrega« 
larity  iti  the  preaaut  casOi 

The  appeal  is  dismissed  with  i^oata* 


T^a  18th  Marclii  1871. 

Present: 

The  Hon'ble  O.  Loeh  and  W.  Ainslie, 
Judges. 

8Mtioiil«  Act  zkt.  109^— DamaffM-« 
Alffht  of  aotlon. 

Id  Ibe  matter  of 

Nomas  MoUah,  Fetitioner, 

vereus 

Lall  Mohun  Tagadgeier  and  others,  OppoeH» 
Part^. 

Baboo  Khetmrnath  Bose  for  Petitioner. 
No  on6  for  Opposite  Party. 

Where  a  person  whoae  cattld  have  been  illetrally  dis- 
trained fails  to  take  advanta^  of  the  remedy  provided 
by  Section  U  Act  III  of  1867,  he  is  not  thereby  pro- 
hibited 6oln  bringhig'  an  action  fbr  dainagte  in  a'Ciyil 
Court, 

Loch,  J. — We  think  that  the  view  takea 
by  the  Judge  of  the  Small  Cause  Court  that 
a  suit  for  damnges  wilt  not  lie  in  a  case  of 
this  kind  is  not  correct. 

It  is  true  that  Section  14  of  Act  III  of 
1857  gives  a  summary  remedy  to  personal 
whose  cattle  hare  beein  iKegally  dietrained^ 
but  i^  do«a  not  prohibit  ,a  p^rapui  i^\p  jya 
UMbb    from   aay^    otrQtt«a(iyia»    t«   takt 
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aHvnntnce  of  tl^Rt  remedv,  from  bringing  no 
action  for  dnmnges  in  ft  Civil  Court.  Under 
Section  14  a  person  may  complain  ngninat 
a  seizure  within  10  days  before  a  Mngiatrate, 
bnt  many  things  may  happen  to  prevent  a 
person  from  comphiining  within  that  time  ; 
and  if  he  fails  to  do  so,  we  do  not  think 
that  the  law  intended  that  he  should  be 
deprived  of  all  remedy  for  the  illegal  act 
of  the  person  carrying  off  his  cattle. 

In  the  present  case  the  cattle  were  im- 
pounded ;  the  plaintiff  paid  the  usual  fine 
for  their  release  under  the  6th  Section  :  he 
did  not  apply  to  the  Magistrate  under  Sec- 
tion 14,  but  brought  an  action  for  damages 
in  the  Civil  Court  against  the  defendant. 

We  think  that  such  a  suit  will  lie  in  the 
Civil  Court  ;  and  we  therefore  set  aside  the 
order  of  the  Judge  of  the  Small  Cause 
Court,  and  direct  him  to  take  up  the  case 
and  dispose  of  it  Id  the  usual  way. 


The  20th  March  1871. 
Present: 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice y  and  the  Hon'ble  £.  Jack- 
son, Judge. 

ikdmlBBion— Clanae  3  Section  66 
Act  ZX  of  1866-Svidence. 

Reference  to  the  High  Court  by  the  Officiat- 
ing Judge  of  Backergunge,  dated  the 
Sih  December  1870. 

Mahomed  Haneef  Meajee   and   others   (De- 
fendants) Appellants^ 

versus 

Mozhur  AU  (PlaintiflT)  Respondent, 

No  one  for  Appellants. 

Baboo  Woomesh  Chunder  Banerjee  for  Re- 
8[^ondent. 

An  admission  before  a  Registrar  of  the  receipt  of 
porchase-money  attested  by  his  endorsement,  as  reqair- 
ed  by  Clause  8,  Section  66,  Act  XX  of  IH66,  trough 
evidence  of  the  strongest  and  most  reliable  description, 
oo^ht  not  to  be  treated  as  conclusive.  lo  the  fate  of 
such  aflmissioti,  however,  the  party  seeking  to  get  out 
of  its  effect  nm«t  make  ont  hi^  ^  bjr  v^rj  ^%9X  V9\* 


Case, — Plaintiff  «old  his  share  of  a 
ryotee  jote  to  the  defendants  for  Re.  100,  and 
executed  a  deed  of  sale  on  the  12th  Fal^oon 
1276.  The  document  recites  th«t  the  con- 
sideration-money "  passed  from  hand  to 
"  hand,'*  and  it  was  attested  by  five  wit- 
nesses. It  wns  registered  before  the  Moon- 
siff  of  Dowlutkhan  (tempornriiy  in  charge 
of  the  Suh-Rfgistrar's  Office)  on  the  23rd 
February  1870,  and  the  Registering  Officer 
endorsed  npon  the  document,  as  required  by 
Act  XX  1866,  Section  66.  Clause  3,  that 
**  the  executant  (plaintiff)  admitted  receipt 
<^  of  consideration    as   stated   in  the  deed." 


Plaintiff  now  asserts  that  he  did  not  re- 
ceive the  consideration  and  sues  to  recover 
|ths  of  it,  having  unnecessarily,  I  think, 
relinquished  ^th  of  the  claim  on  account  of 
the  minority  of  one  of  the  vendees.  He 
could,  nothing  else  withstanding,  have  re* 
covered  the  whole  sum  from  the  adult 
vendees. 

Two  persons  have  been  examined  by 
plaintiff  out  of  the  five  attesting  witnesses 
to  the  deed.  They  both  state  that  for  form's 
sake  10  rupees  passed  between  the  plaioiiff 
and  Haneeff  Mohamed,  one  of  the  vendees, 
but  that  the  plaintiff  actually  received  pos- 
session of  no  part  of  the  consideration-money 
though  he  admitted  that  he  had.  Plaintiff*8 
other  witnesses  similarly  stated  that  he  ad- 
mitted to  them  receipt  of  the  consideration- 
money,  but  that  they  were  aware  that  it  had 
not  been  paid.  Plaintiff's  own  version  is 
that  he  was  at  the  time  an  inmate  of  Haneeff 
Mahomed's  house,  and  allowed  him  to  retain 
the  purchase-money  instead  of  paying  it  to 
him  (plaintiff). 

The  remaining  three  witnesses  to  the  deed 
have  been  examined  by  the  defendant,  and 
their  evidence  does  not  establish  the  pay- 
ment of  the  consideration-money  to  plaintiff. 
The  first  states  that  Rs,  100  passed  from 
hand  to  hand,  but  that  plaiutiff  was  only 
paid  Rs.  60  at  the  time.  The  second  states 
that  Rs.  100  was  paid  at  the  time  ;  and  the 
third  that  Rs.  60  was  paid  at  the  time* 

As  a  matter  of  fact,  I  find  in  concarrence 
with  the  Moonsiff  that  the  plaintiff  did  not  re- 
ceive any  portion  of  the  consideration-money. 
But  I  am  of  opinion  that  he  is  not  entitled  to 
come  into  Court,  and  that  his  case  should 
not  have  been  entertained.  I  knovr  that 
evidence  is  admissible  to  prove  that  rooney 
was  not  actually  received,  although  it  maj 
be  stated  in  the  written  instrument  of 
lalQ  tbat  it  bits  b^en  receired ;  bqt  I  urn  w\ 
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tware  that  when  a  person  has  orally  admitted 
receipt  of  the  money,  as  stated  in  the  deed 
before  the  Registrar,  and  thus  made  a  state- 
meat  which,  if  not  true,  renders  him  liable 
to  seven  years'  imprisonment  under  Sec- 
tion 91  of  the  Registration  Act,  evidence  is 
admissible  from  the  person  who  made  the 
statement,  or  on  his  behalf,  to  prove  that  it 
was  not  true.  I  am,  therefore,  of  opinion 
that  the  plaintiff  is  bound  by  the  admission 
made  before  the  registering  officer  and 
recorded  uuder  his  hand  as  required  by  law  ; 
and  that  his  claim  should  therefore  be  dis- 
missed and  this  appeal  decreed  with  costs  ; 
bat  as  the  point  is  one  of  importance  as 
illustrating  the  effect  of  an  admission  before 
the  Registrar,  I  solicit  the  favor  of  an 
opinion  from  the  High  Court  under  Sec- 
tion 28  Act  XXIII.  1861.  The  appeal  is 
decreed  with  costs  contingent  upon  such 
opinion.  Reference  is  made  at  the  instance 
of  (plaintiff)  respondent's  pleader. 

The  judgment  of  the  High    Court   was 
delivered  as  follows  by — 

Norman,  C.  J.— We  think  that  the  ad- 
mission of  the  receipt  of  the  purchase-money 
before  the  Registrar  ought  not  to  be  treated 
as  conclusive.  The  certificate  is  prima  facie 
evidence  of  the  facts  therein  mentioned 
under  Section  68,  and  amongst  other  tilings 
of  the  fact  of  payment  of  the  consideration- 
money,  if  it  contains  a  mention  that  such 
payment  has  been  admitted  in  the  presence 
of  the  Registrar.  But  it  might  be  shown 
that  such  admission  had  been  procured  by 
fraud  or  misrepresentation  ;  that  it  was  part 
of  the  arrangement  that  the  money  taken  as 
payment  should  remaiu  for  a  time  in  the 
hands  of  the  purchasers  at  interest,  or  be 
applied  by  them  in  a  particular  way. 

But  in  the  face  of  a  formal  admission  of 
payment  made  before  the  Registrar,  which 
ordinarily  speaking  is  evidence  of  the  strong- 
est and  most  reliable  description,  a  party 
seeking  to  get  out -of  the  effect  of  the  ad- 
mission should  make  out  his  case  by  very 
clear  evidence  indeed. 

We  would  venture  to  suggest  that  the 
Judge  in  this  reference  seems  to  treat  the 
fttci  of  pnyineut  too  much  as  if  it  were  a 
matter  to  be  proved  by  the  defendant,  rather 
than  that  non-payment  is  a  matter  only  to 
be  established  by  the  clearest  proof  by  one 
who  seeks  to  avoid  the  fact  of  a  solemn 
admission  deliberately  made  by  him. 


The  20th  March  127K 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice^  and  the  Hon'ble  E  Jackson', 
Judge, 

New  trial— Notioer-Seotion  21  iket  • 
ZZ  of  1869. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Sealdah, 
dated  the  Sth  November  1870. 

Louisa  Vaughan,  Petitioner^ 

versus 

Lall  Cband  Ghose  and  others,  Opposite 
Party. 

Baboo  Taruchnath  Sein  for  Petitioner. 

No  one  for  Opposite  Party. 

A  jadgment-debtor  in  a  Small  Cause  Court  on  the  day 
(28th  July)  of  her  arrest  in  execution  of  an  ex-parU 
decree  deposited  the  amount  claimed,  and  gave  notice 
under  Section  21  Act  XI  of  1865  that  on  the  next  day 
of  the  sitting  of  the  Court  she  would  file  her  grounds  for 
A  new  trial.  The  Court  next  sat  on  the  Ist  August,  and 
she  filed  her  application  on  the  2nd. 

Held  that  the  Judge  of  the  Small  Cause  Court  was 
right  in  proceeding  to  hear  the  application,  instead  of 
going  through  the  formality  of  telling  her  to  first  give 
notice  and  apply  again. 

Case.^ls  suit  No.  2326  of  1867.  Lall 
Chand  Ghose  and  Shania  Churn  Ghose 
sued  Mrs.  S.  V.  Brown  for  106  rupees 
6  annas  9  pie  on  account  of  goods  sold  and 
delivered,  and  on  5ih  February  1868  obtain- 
ed a  verdict  against  the  defendant.  Sub* 
sequently  in  execution  against  the  said 
S.  V.  Brown,  the  petitioner  being  arrested 
on  28 ih  July  1870  deposited  the  amount  for 
which  execution  was  levied,  and  on  that 
date  irnve  notice  to  the  Court  under  Sec- 
tion 21  Act  XI  of  1865  **that  on  the 
**  next  day  of  the  sitting  of  the  Court  she 
"  would  file  her  grounds  of  new  trial." 
This  notice  was  indispensable  in  reference 
to  the  High  Court's  Ruling  of  5ih  June 
1869,  XII  Weekly  Reporter,  Civil  RuHnsr«, 
page  17.     On  the  2nd  of  August   the  peti- 
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tioner  filed  an  applioation  for  a  new  trial, 
■etting  forth  the  groands  on  which  the  de- 
aired  one. 

It  is  contended  on  the  opposite  side  that 

ihe  .petitioner  js  oat  of  time,  inasmuch  as  the 

next     sitting     of    the 

The  CX>tirt  held  its  Court  at  Sealdah  was 
tAt,^^^:^  on  the  1st  of  Augaet, 
^the  81st  was  a  Sun-  and  the  application  for 
di^*  a  new  trial   wias  filed 

on  the  2Dd  idem.  If 
the  petitioner  he  considered  a  party  to  the 
anlt  tlie  contention  is  valid,  as  under  the 
l^igh  Conrt's  Ruling  of  8th  June  1870  the 
application  lor  a  new  trial  must  in  alt  cases 
be  made  at  ihe  next  Bitting  of  the  Coart. 
Such,  however,  id  not 

•  1.  e.,  ^e  sahjatte     the  cas6.  If  thd  names* 

S^i'oS  '"J^^'f^  X  ^vi  r"  *■''""•  '""T 

Christian  name.  WUp  the  true  ones,  the 

misnomer  would  have 
be«o  jmn(»aterial,  as  it  is  the  duty  of  the 
party  sued  hy  a  wrong  name  not  to  allow 
judgment  to  go  against  him  without  attempt- 
ing; to  rectify  the  mistake  ;  hut  in  the  pre- 
aeiit  case  the  misdescription  ts  material  in 
reference  to  Section  26  of  the  Code  of  Civil 
Proceduro-^ihere  being  a  subatantial  differ- 
ence ,t)etween  the  names  S.  V.  Brown  and 
Vaughan,  and  it  is  not  alleged  that  the  name 
nod  description  wore  not  within  the  know- 
ledge of  the  party  pleading.  The  descrip- 
tive  error  is  not  only  In  the  Gliristinn  name 
but  ^Iso  in  the  surname.  The  Christian 
toame  ought  always  to  be  perfect,  and  the 
English  Law  is  not  so  precise  as  to  aur- 
namea  ma  it  is  of  Christian  names,  and  in 
%he  ahsenoe  of  the  body  the  identity  could 
BOt  be  fcnowo.  The  Court  therefore  holds 
that  Louisa  Vaughan  was  not  legally  bound 
to  answer  to  a  summons  issued  in  the  name 
of  &.  T.  Brown.  A  name  Was  iavenied  to 
snake  ft  distinction  between  person  and  per- 
son, and  the  petitioner  %as  not  ao  described 
so  as  to  fix  the  identity  of  both  names  in 
one  person.     It  is  not  contended  that   the 

e)tiXion«r'B  name  by  repulAtion   was   S.  V. 
rown,  cr  that  she  in  fraud  had  transactions 
nnder  a  feigned  name.    On  ihe  contrary,  the 
de^r^e-'holder    declares    her   mame    to    be 
«*Beebee   Bon/'     The   Couri's   view  of  the 
intent  of  'Rule  6  of  the  Rules  of  PrACtioe  of 
Small  Cause  Courts  can  afford   the  decree- 
holder  no  vanUge  ground,   1st,  because  the 
petitioner    waa    not    commonly  known    as 
8.  v.  Brown  ;  2nd,  the 
t  'Pra^nmHa  coiforii    misoomer  is  only  imma- 
^iWi  «rrora»  iKwi^tnH.       ^f\j^\  \^  j^^  ipfesenoe 
pf  the  f eraon  and  wtfit 


be  pleaded  at  the  time  of  trial  by  the 
party  himself  who  is  misnomered,  when 
the  record  can  be  corrected.  The  peti- 
tioner ia  dehors  the  scope  of  the  record, 
and  cannot  be  affected  by  any  xnles  applica- 
ble to  parties  within  it,  as  the  first  portion 
of  Section  21  Act  XI  of  1865  relates  to 
an  eX'parie  decree  against  a  defendant  For 
the  above  reasons,  the  Court  holds  that  the 
petitioner  is  entitled  to  a  hearing,  and  that 
the  original  case  should  be  re-opened.  The 
judgment  of  the  Court  in  case  No.  2326  of 
1867  is  hereby  set  aside  ;  and  as  this  ruling 
involves  a  construction  on  Rule  5  of  the 
Rules  of  Practice  for  Coarts  of  Small  Causes, 
and  as  there  is  no  precedent  of  the  High 
Court  bearing  on  the  subject,  the  above 
order  is  made  contingent  upon  the  opinion 
of  the  fion*ble  the  High  Court. 

The  judgment  of  the    High  Court  was 
delivered  as  follows  hy^^ 

Norman,  C.  J. — I  think  it  clear  that  the 
petitioner  ought  to  be  heard.     Section   21 
allows  30  daya  after  process  for  enforcing 
the  decree  has  been  executed   within    which 
notice  of  an  intention  to  apply  to  the  Court 
to  «et  aside  an  ex^parte  decree  may  be  given. 
The   petitioner  came  on  the  28th  of  July, 
the  day  when  she  was  arrested,  and  she  gave 
notice  of  an  intention   to  apply   in  the  first 
Court  day,  which  turned  out  to  be  the  Mon- 
day following,  the  Ist  of  August.     Her  Ep- 
plication  was  in  fact  made  on  the  Tuesday,  the 
2nd.     I  think  the  Judge  was   clearly    right 
in  proceeding  to  hear  the  application,  instead 
of  going   through   ^e  formality  of   telling 
her   to  first  give    notice   and   apply  again. 
Costs  of  this  reference  to  be  costs  in    the 
cause  for  the  successful  party. 

Jachton,  J. — I  a^r^e. 
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The  6tli  March  1871. 

Present  : 

The  HoD'ble  F.  B.  Kemp  and  F.  A,  Glover, 
Judges. 

Deeree-holder—iiBBlgrnee— Section 
208f  Civil  Prooedare  Code- 
Case  No.  421  of  1870. 

Miscellaneous  Appeal  from  an  order  pass* 
ed  hy  the  Officiating  Judge'  of  East 
Burdwan,  dated  the  2nd  August  1870, 
affirming  an  order  of  the  Subordinate 
Judge  of  that  District,  dated  the  18M 
September  1869. 

Sbama  Puddo  Dutt  (Decree-holder)  Appel- 
lant, 

versus 

Nobin  Chunder  Bose  (Judgment-debtor) 
Respondent. 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

Mr.  C.  Gregory  nnd  Baboo  ^rish   Chunder 
Ghose  for  Respondent. 

A  party  to  a  •nit  can  enforce  any  decree  he  may 
;f*l  M  a  matter  of  right;  but  an'a*MignAe  of  fuch 
decree  caa  only  do  so  after  obtaiiiins  the  Court's 
r«nnis$ion,  whidi  depend;*  entirely  on  the  Court's  dis- 
cretiooe  An  assignee,  therefore,  is  not  in  the  same 
P*itioii  «s  the  original  decree- holder,  and  is  not  entitled 
to  hare  the  same  privileges. 

Glover,  •/. — The  question  in  this  appeal 
ii  whether  an  order  passed  under  Section 
^  of  the  Civil  Procedure  Code  is  appeal- 
able. 

The  decree-holder  assigned  by  sale  his 
•lecree  to  Shama  Puddo  Dutt,  and  applied 
to  have  the  purchaser's  name  substituted 
for  his  own.  The  Subordinate  Judge  re- 
fused this,  but  allowed  the  purchaser's  name 
to  be  associated  with  his  vendor's  as  joint 
decree-holder, 

Tlie  assignee  appealed  against  this  order 
to  tlie  District  Judge,  who  "under  tlie 
aothoritj  of  Megh  Narain  Singh  nnd  others 
ttrsus  Radha  Persliad  Singh*  (IV  Bengal 
Law  Reports,  p.  200)  decided  that  no  appeal 
lay.  Shama  Puddo  Dutt  now  appeals  speci- 
^Wj  to   this  Court. 

There  is  no  doubt  a  conflict  of  decisions  on 
the  point.  In  Hnro  Lall  Doss  versus 
Sojawut  All,  VIII  Weekly  Reporter,  p.  197, 


»  13,  W.  R.,  p.  224. 


it  is  laid  down  that  the  words  *'  party  to  a 
suit"  in  Section  11  Act  XXIII  of  1861  in- 
clude assignees,  and  that  a  purchaser  would 
consequently  have  the  right  of  appeal. 

And  much  the  same  principle  was  decided 
in  Bishtoo  Nafain  Banerjee  versus  Gunea 
Narain  Biswas,  XI  Weekly  Reporter,  p.  368. 

But  in  support  of  the  Jud^re's  opinion^ 
there  is  not  only  the  case  he  refers  to,  but 
the  decision  of  the  Full  Bench  in  the  case 
of  Sheikh  Waliid  AH  versus  Mussamut 
Jamai,  XI  Weekly  Reporter,  F.  B.  p.  I, 
where  it  was  held  that  the  term  "  partiei 
to  the  suit"  in  Section  11  Act  XXIII  of 
1861  refers  only  to  those  who  are  parties 
in  their  own  right,  and  not  to  those  who  ore 
parties  merely  in  their  representative  cha- 
racter. 

And  if  the  words -of  the  law  are  to  be  con* 
strued  literally,  they  cannot  be  made  to  in- 
clude a  person  who  had  nothing  whatever  to 
do  with  the  suit,  and  only  obtained  an  inter- 
est after  the  decree  had  been  passed.  The 
words  of  the  Act  seem,  moreover,  to  make 
a  great  distinction  between  the  two.  A 
party  to  a  suit  can  enforce  any  decree  he 
may  get  as  a  matter  of  right  ;  an  assignee 
of  such  decree  can  only  do  so  after  obtain- 
ing the  Court's  permission — a  permission 
which  depends  entirely  on  the  Court's  dis- 
cretion. The  Cou'-t  **m.'iy  grant  the  ap- 
plication "  **  if  it  think  proper  "— (Sectiott 
208,  Code  of  Civil  Procedure).  An  assignee, 
therefore,  is  not  in  the  same  position  as  an 
orijjinal  decree-holder,  and  may  reasonablj 
be  held  not  to  have  the  same  privileges. 

The  judprment  of  the  late  Chief  Justice 
in  the  Full  Bench  case  above  quoted,  and  ia 
which  the  majority  of  the  Judges  concurred, 
jToes  very  fully  into  the  question  of  **  parties 
to  the  suit,"  and  decides  that  •*  the  Legis- 
lature intended  only  parties  in  their  own 
"  right,  and  not  parlies  in  a  representative 
**  character."  The  facts  of  the  case  before 
the  Full  Bench  were  no  doubt  different  from 
those  of  the  case  now  under  consideration, 
but  the  reasoning  on  which  the  decisioa 
was  based  applies  equally  to  both.  I  con- 
ceive, therefore,  that  we  ought  to  follow 
the  decision  of  the  Full  Bench,  notwith- 
standing the  contrary  opinion  expressed  bj 
a  Division  Bench  in  Bishtoo  Narain  Baner- 
jee versus  Gunga  Narain  Biswas, — the  result 
being  that  this  appeal  is  dismissed  with 
costs. 

Kemp,  /.-—I  am  of  the  same  opinion. 
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The  20th  March  1871. 

Present : 

The  Hon'ble  J.  P.  Normnn,  Officiating 
Chief  Justice,  and  the  Hou'ble  £.  Jackson, 
Judge,  • 

Bond— Inter  est. 

Reference  to  the  High  Covrt  hj  the  Judge 
of  the  Small  Cavse  Court  at  Hooghfy, 
dated  the  11  th  November  1870. 

Mirza  Mahomed  Hossein  alias  Mirza  Nowab 
Plaintiff, 

versus 

Shahazadah  Tuqueerooddeen  Saheb  De^ 
fendant, 

3ioonshee  Mahomed  Yusoof  for  Plaintiff. 
No  one  for  Defendant. 

When  the  rate  of  interest  stipulated  for  in  a  bond  is 
exorbitjint,  an 4  there  i«  no  express  understanding  that 
the  interest,  is  to  continue  nt  the  same  rate  after  the 
expiration  of  the  period  fixed  for  re-payment,  a  Court 
need  not  a^^sume  that  the  parties  are  bound  by  contract 
to  that  rate  after  such  period. 

Case, — TnE  plaintiff  sue?  the  defendant 
for  the  recoTery  of  rupees  200,  beinp  only 
the  principal  amount  on  a  registe^red  bond, 
dated  Ist  July  1868,  and  payable  in  September 
of  ihe  san^e  yenr,  and  lays  no  clnim  for  in- 
terest which,  it  is  allejrpd,  has  been  paid  to 
him  in  full  at  the  rate  of  5  per  cent,  or  ru- 
pees 10  per  month,  as  shewn  to  have  been 
duly  endorsed  on  the  back  of  the  bond. 

The  defendant  appeared  by  his  pleader, 
ndmitted  execution  of  the  bond  and  receipt 
of  consideration-money,  but  pleaded  pay- 
ment of  the  whole  amount  of  principal  and 
interest.  He  says  that  he  paid  to  tlie 
plaintiff  from  time  to  time  a  certain  sum  of 
money  which  ajrgrejiated  to  rupees  250,  and 
^hich  he  hns  every  renson  to  believe  has 
satipfied  the  loan  with  interest  in  full  ;  that 
lie  is  willinjr  to  pny  any  balance  which  by 
calculation  will  l)e  f  »und  by  the  Court  to  be 
still  due  by  him  ;  and  that  it  is  not  reasonoble 
find  just  tliat  the  whole  amount  paid  by  him 
should  be  liquidated  in  pnvment  of  interest 
alone,  as  it  is  not  bindin<jr  on  him  by  nnv 
covenant  in  the  bond  that  on  default  of 
payment  of  the  loan  with  interest  nt  the  due 
date  he  will  be  liable  to  pay  interest  at  the 
stipulated  rate  of  5  per  cent,  per  month  up 
%o  the  date  of  payment  of  the  debt. 

The  point  for  determination  which  arises 
(d  ibis  case;  therefore,  is— 


Whether  the  plaintiff  is  entitled  to  receive 
interest  at  the  stipulated  rate  of  5  per  cent, 
per  month  for  the  whole  period  from  the 
date  of  the  bond  up  to  the  time  of  payment 
of  the  loan,  or  only  12  per  cent,  interest 
should  be  allowed  from  the  due  date  of  pay- 
ment till  the  date  of  action,  the  stipulated 
rate  of  interest  ^n  the  bond  being  allowed 
up  to  due  date. 

The  plaintiff  admits  that  he  has  received 
from  the  defendant  the  sum  of  rupees  250, 
but  argues  that  the  same  has  been  applied 
to  payment  of  interest  at  rupees  10  per 
month  as  stipulated  in  the  bond,  and  that 
the  admission  of  the  defendant  to  pay  for 
the  whole  period  interest  at  that  rate  is 
implied  from  the  fact  of  the  several  endorse^ 
ments  of  payment  on  the  back  of  the  bond 
being  for  interest  alone. 

From  a  perusal  of  the  bond  itself,  it  ap- 
pears that  the  debt  was  recoverable  in 
September  1868  with  interest  at  5  per  cent, 
per  mensem,  and  that  there  was  no  special 
stipulation  on  default  of  payment  to  pay  in- 
terest at  the  prescribed  rate  up  to  the  date 
of  liquidation  of  the  whole  debt.  In  the 
absence  of  such  an  agreement  in  the  bond,  I 
am  of  opinion  that  the  plaintiff  cannot  claim 
interest  at  the  stipulated  rate  of  6  per  cent. 
from  the  due  date  up  to  the  date  of  action, 
the  plaintiff  having  been  at  liberty  to  de- 
mand payment  at  any  time  after  due  date  of 
the  deed,  as  prescribed  in  the  High  Court's 
decision  of  the  2 1st  April  1862,  Surendro 
Nath  Roy  versus  Banee  Madhub  Muddock, 
vide  Sutherland's  Small  Cause  Court  Refer* 
ences,  page  19. 

As  to  the  endorsements  of  payment  on 
the  back  of  the  bond,  it  is  admitted  by  ihe 
plaintiff  himself  that  they  were  not  made 
by  the  handwriting  of  the  defendant :  hence 
the  argument  set  forth  by  the  plainiiflF  in 
respect  to  the  liability  of  the  defendant  to 
pay  interest  at  the  fixed  rate  up  to  the  date 
of  action  is  of  no  weight. 

The  plaintiff^s  pleader  urges  farther  that 
the  decision  of  the  High  Court  alluded  to 
above  can  have  no  bearing  upon  a  question 
of  this  nature,  as  the  ruling  cited  has  refer- 
ence to  an  action  for  both  principRl  nnd 
interest,  this  case  being  for  principal  alone, 
and  that  he  can  show  subsequent  adverse 
decisions  of  the  High  Court  in  support  of  hta 
plea;  but  he  entirely  failed  to  submit  for 
ray  inspection  any  such  rulings. 

On  a  calculation  of  the  principal  and  in- 
terest a(  the  rate  of  o  per  cent,  up    to    tb« 
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dateof  pajmenr.  and  tliereafler  at  12  per 
cent,  up  to  the  date  of  action,  and  deducting 
therefrom  the  several  payments  made  by  the 
defendant,  it  appears  that  the  sum  of  rupees 
4-2-0  is  the  amount  still  due  by  the  defen- 
dant. I  would,  therefore,  give  the  phiintiflF 
a  decree  for  rupees  4-2-0  only  with  costs  in 
proportion,  VIS.,  rupees  2-1-4,  in  all  rupees 
6-3-4,  coutiogeut  oa  the  decUiou  of  the 
High  Court. 

The  judgment  of  the  High  Court  was 
delivered  as  Jollows  by — 

Nonnan.  C.  J. — It  appears  to  us  that  the 
decision  of  the  Jud<re  of  the  Small  Cause 
Court  is  correct.  Where  by  a  bond  a  sum  of 
money  is  made  payable  on  a  particular  day 
with  interest  at  a  certain  rate,  no  doubt  if 
the  money  is  not  paid  on  the  day  named,  it 
may  rrenerally  be  taken  that  the  parties  con- 
template that  the  rate  of  interest  stipulated 
hj  the  bond  will  continue  to  be  paid. 

Bnt  no  invariable  rule  can  be  laid  down 
on  the  subject.  *  Where  it  appears  from  in- 
dorsements on  the  bond  in  the  hnndwritint; 
of  the  obligor  of  the  boud  that  he  has 
eontinned  to  pay  interest  at  the  rate  stipu- 
hted  on  the  bond  after  it  has  fallen  due,  that 
is  a  strong  circumstance  to  show  that  both 
parties  understand  that  the  debt  is  to  conti- 
Bae  at  the  rate  stipulated  in  the  bond. 

When  the  rate  of  interest  on  the  bond  is 
exorbitnnr,  and  there  is  no  express  umler- 
Btnmhnti  that  inteiest  is  to  continue  at  the 
•ame  rate  after  the  expiration  of  the  period 
mentioned  for  re-payment  in  thia  bond,  we 
do  not  think  that  a  Judge  must  necessarily 
assume  that  the  parties  are  bound  by  any 
eontract  that  interest  should  continue  to  be 
mid  at  that  rate  after  the  time  menfioned  in 
clie  bond.  In  the  present  case,  the  bond 
bears  interest  at  5  per  cent,  per  mensem  or  60 
per  cent,  per  annum. 

Tfiere  are  no  indorsements  of  interest  in 
the  handwrrtlnj:  of  the  obligor  to  show  that 
he  a*:reed  to  pay  interest  at  the  same  rate 
after  the  due  date  of  the  bond.  The  Judge 
under  the  provisions  of  Act  XXXII  of  1839 
has  allowed  interest  at  60  per  cent,  to  the 
time  stipulated  in  the  bond,  and  12  per  cent. 
from  the  date  when  (he  bond  became  due 
till  decree.  In  allowing  interest  by  way  of 
damacrps  nt  that  rate,  we  think  that  the 
Judge  has  probably  done  what  is  just  and 
right  aoder  all  the  circumstances. 


The  20th  March  1871. 

Present : 

The  Hon'ble  A.  G.  Macpherson    and    Onoo- 
cool  Chunder  Mookerjee,  Judges. 

Jnd^taent'dehtoT*&  repreaentatlve— 
Zalabillty—Ao  counts. 

Cases  Nos.  296  and  4  43  of  1S70.     . 

Miscellaneous  Appeals  from  an  order  pass- 
ed hy  the  Subordinate  Judge  of  Dacca, 
dated  the  29th  June  1870. 

Aseemoonnissa  (Claimant)    Appellant, 

versus 

Ameeroonnissa     Khatoon     (Decree-holder) 
liespondent* 

Baboos  Chunder  Madhub  Ghose  and  Luleel 
Chunder  Sein  for  Appellant. 

Baboo  Sreenath  Banerjee   for   Responlent, 

When  a  party  is  proceeded  aerainst  as  the  representa- 
tive of  a  deceased  judgment-debtor,  and  it  is  proved 
that  property  which  belonged  totlie  dece.ised  jiidj^ment- 
debtor  has  come  into  his  hands,  it  lieH  iii»on  him  to  ac- 
count for  svich  pr(»pi*rty  and  to  inr  luie  in  his  account, 
mesne  profits  whether  accriiinj:,'  in  ilie  shape  of  rents  or 
of  interest. 

Macpherson,  J. — It  appears  to  me  that 
we  need  not  call  upon  the  respondent  in 
these  two  cases  which  in  fact  arise  gut  of, 
and  form  part  of,  one  application  for  exe- 
cution of  a  decree.  If  the  matter  had  stood 
as  it  did  at  the  time  when  the  appeal  No. 
296  was  filed,  no  doubt  appellant  would  have 
been  entitled  to  relief;  for  the  order  of  the 
Subordinate  Judge  is  bad.  But  in  the  pro- 
ceedings which  subspqiienfly  took  place,  the 
error  which  was  originally  committed  has 
been  rectified,  and  the  appellant's  pleader 
quite  failed  to  show  that  any  substantial 
error  has  been  committed.  When  a  party 
is  proceeded  against  as  being  the  representa- 
tive of  a  deceased  judgment-tlebtor,  and  when 
it  is  proved  that  property  which  belonged  to 
the  deceased  judgm»»nt-debtor  has  come 
into  his  hands,  it  lies  upon  the  person 
against  whom  execution  is  so  sought  to 
account  for  all  the  property  of  the  deceased 
judgment-debtor  which  has  come  into  his 
bunds.     And  in  so  accounting,  mesne  profits, 

whether  they  have  accrued  in  the  shape  of 

rents  collected,  or  interest  on  monies  which 
may  have  come  to  him  from  the  deceased's 
estate, — must  be  brought  into  the  account. 
In  the  present  instance,  the  decree-holders 
who  applied  for  execution  showed  that  cer- 
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tain  sums  nccruing  from  the  property  of  the 
deceased  from  time  to  time  reached  the 
hands  of  the  judgment-debtor  ;  and  the 
judgment-debtor  did  not  contradict  this  part 
of  the  case  made  out  by  the  execution-credi- 
tor, or  account  in  any  way  for  the  monies  so 
received.  Under  those  circumstances,  the 
Subordinate  Judge  was  justified  in  declaring 
that  the  appellant  was  liable  to  make  good 
the  amount  of  the  original  decree  to  the 
extent  of  the  asse'ts  which  he  found  had 
come  to  her  hands  and  had  not  been  account- 
ed for  by  her,  t.  e.,  rupees  4,700.  The  ex- 
ecution will  proceed  in  accordance  with  this 
declaration  :  and  the  former  order,  which  is 
the  subject  of  the  appeal  No.  296,  will  be 
set  aside. 

As  the  appellant  did  in  the  appeal  No. 
296  have  a  good  case,  we  think,  although 
we  affirm  the  final  order  made  by  the  Subor- 
dinate Judge,  we  ought  to  allow  no  costs  in 
either  of  these  appeals. 

MookerjeCf  J, — I  concur. 


The  20th  March  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onoocool  Chun- 
der  Mookerjee,  Judges. 

Confirmation    of  posBeBslon—Onas 
proband! —Form  of  plaint— iBsaes. 

Case  No.  1735  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tipperak,  dat- 
ed the  I9th  July  1870,  reversing  a  deci^ 
sion  of  the  Moonsiff  of  Comillah,  dated 
the  23rd  November  1869, 

Moulvie  Abdoollah    (Defendant)  Appellant, 

versus 

Shaha  Mujeesooddeen   alias  Peeroo   Meeah 
(Plaintiff")  Respondent. 

Baboos  llomesh  Chunder    Mitter  and  Chuji- 
der  Madhub  Ghose   for  Appellant. 

Baboos  Kalee  Mohun    Dass   and    Sreenath 

Dass  for  Respondent.  | 

Hkld  (Mookerjee,  J.,  dissentiente,)  that  the  rule  that 
ia  suits   for   confirmation  of  possession   by   adjudica-  I 
t.ion  of  title,  the  plaintiff  is  bound  to  prove  that  he  was  I 
in  poHsession  at  the  time  he  preferred  the  suit,  is  r.ot  so 
inflexible  a  rule  that   it  cannot   be    departed    from  •  ! 
as,   for  example,  where  plaintiff  sues  for  confirmation 
of  po8S«Bsion  ani  proves  that  he  was  in  possession  for  ' 


I  many  years  and  until  within  a  few  months  of  the  iosu- 
tution  of  the  suit,  he  should  not  be  required  to  bring  a 
fresh  suit,  merely  chan^iag  the  praver  for  confirmatioa 
of  possession  into  one  for  recovery  of  possession. 

Matters  in  dispute  should  be  ascertained  not  only  from 
the  plaint  and  answer,  but  also  at  the  hearing  of  the 
suit;  and  any  indistinctness  in  the  form  of  the  plaint 
does  not  require  that  a  decision  come  to  upon  issues 
fixed  in  the  Lower  Court  t)etwcen  the  parties  shoald  be 
set  aside. 

Jackson,  J, — I  REGRET  to   be   obliged   to 
differ   from  my  learned  colleague,  but  I  take 
an    altogether   different    view    of    this   case 
from    that   which    he    takes.     He  considers 
that  as  the    plaintiff"  has    brought    this   suit 
for    confirmation  of  possession  and  for  a  de- 
claration of  his  title,  he  is    bound    to    prove 
that   at    the   time   he    preferred  this  suit  he 
was  in  possession,  and  he  is    bound    also   to 
prove   the  distinct  title  which  he  sd;  up.     I 
freely  admit  that  in    most   suits    for   copfir- 
mation   of  possession  this  is  the  rule.     But 
I  am  not  prepared  to  hold  that  it  is  such   an 
inflexible  rule    that    it  cannot   be   departed 
from,    and    that  when  a   plaintiff"  can  prove 
that  he  was  in  possession    for   twenty   years 
previous   to    the   suit,  until  within    two  or 
three  months  of  the  institution  of  the   suit, 
his  claim  must  be  thrown  out  and  he  must 
be  required  to   bring   a   second   suit.     This 
appears  to  me  to  be  the  state  of  facts  in  this 
case.     The  plain tiff'^a  allegation    amounts  to 
this  ;   that   of   the  lakheraj  property  which 
stands   in  the   name   of  Shaikh    Ismail,    he 
and  his  father  before   him  have  under  a  deed 
of  gift  from  Shah  Hamidooddeen  and  Bun^a 
Haker  been   in    possession    for  a  long    series 
of  years    to    the  extent  of  10  annas  ;     that 
the  defendants  own    the   remaining  6    anoas 
share;    that    in    that    lakheraj    estate    there 
was  a  tenant  named  Alia  Buksh,  who  held  a 
tenure    comprising    1-0  2-2  krauts  of  land  ; 
that  the  defendants  sued  him,  for  the  rent  of 
the    whole    16    annas    share,  and  obtained  a 
decree  both  in  the  Moonsiff 's  and  the  appel- 
late   Court,    notwithstanding   the    plaiutiff't 
objections  and  the    statement    of  the    tenant 
that    the    plain  tiff*  was  the  holder  of  the  10 
annas  share  ;  that  this  was  a  wrong  decision, 
and  the  plaintiff*  therefore  asks  that  his    long 
possession    of    his    10    annas    share    of     the 
estate  may  be  confirmed  and  his  title  declared 
to  it.     In  the  course  of  the  argument    it  was 
stated  to  us  that  the  tenant  Alia  Buksh    had 
been    ejected  from  his  tenure  by  the  defend- 
ant two  or  three  mouths  before  this  suit  was 
preferred. 

I  understand  that  ray  colleague  would  hold 
that  the  plaintiff*  was  on  his  own  showin<y 
out  of  possession  of  any  share  of  the  land  iu 
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dispute  ever  since  the  year  1272.  The  suit 
for  rem  was  for  tlie  years  1272  and  1273. 
ItisDOt  quite  clear  ou  what  date  it  was 
institaled,  but  it  was  decided  ia  favour 
of  the  defendant  on  the  19th  March  1867. 
and  tUftt  decision  was  confirmed  on  appeal 
OD  the  17th  August  1868.  Sometime  after 
that  the  tenant  Alia  Buksh  was  ejected, 
lad  the  plaintiff  then  instituted  this  suit 
on  the  17ih  May  1869.  I  think  it  would 
be  a  great  hardship  on  the  plaintiff  to  dis- 
miss his  present  suit  and  /to  require  him  to 
bring  a  fresh  suit,  merely  adding  the  words 
that  he  was  dispossessed  when  the  tenant  was 
ejected  and  changing  the  prayer  for  confir- 
mation of  possession  into  one  for  recovery  of 
possession.  It  seems  to  me  that  if  the  plain- 
tiflTs  statement  in  his  plaint  is  proved,  he 
would  be  entitled  to  succeed.  He  nowhere 
in  his  plaint  states  that  he  was  in  possession 
when  his  suit  was  instituted.  His  prayer 
taken  with  the  cause  of  action  alleged  by  him 
amouutfi,  I  think,  to  a  request  that  the 
possession  which  he  had  previously  held  up  to 
the  lime  when  the  rent-suit  was  decided 
against  him  should  be  confirmed.  BotJi  the 
lower  Courts  have  taken  this  view  of  the 
c»9e,  nnd  independent  of  my  own  opinion  that 
it  was  a  correct  view,  I  think  it  is  too  late 
for  this  Court  to  interfere  on  special 
appeal 

The  law  lays  down  that  the  matters  which 
are  in  dispute  shall  be  ascertained,  not  only 
from  the  plaint  and  answer,  but  also  at  the 
firtt  hearing  of  the  suit,  and  that  issues  shall 
then  be  laid  down.  It  ib  right  that  the 
plaintiff  shall  be  exact  in  the  form  in  which 
bis  plaint  in  drawn  up;  but  if  there  be  any 
indistinctness,  it  is  not  so  material  as  to  re- 
quire us  to  set  aside  the  decisions  which  may 
be  come  to  upon  the  issues  between  the 
parties. 

There  is  no  doubt  that  the  plaintiff  might 
have  alleged  that  he  was  dispossessed  when 
the  rent-suit  was  first  decided  against  his 
interests;  but  it  is  also  probable  that  the 
plaintiff  did  not  consider  that  that  decision 
dispossessed  him,  as  the  ryot  was  upon  his 
side,  and  the  decision  might  be  set  aside 
upon  appeal.  And  again  l^e  might  have  con- 
sidered he  was  dispossessed  hfier  the  deci- 
•iou  on  appeal;  but  even  then  there  might 
be  aoine  ground  for  holding  that  he  was 
still  io  possession,  if  the  ryot  was  ready  to 
eoatioue  to  pay  him  rents.  After  that  ryot 
was  ejected  and  the  defendant  placed  a  new 
ryot  of  his  owo  on  the  land,  I  think  that 
ihe  plaintiff  was  then  really  dispossefised,  and 


that  the  proper  form  of  his  plaint  would 
have  been  a  request  to  be  restored  to  pos- 
session. But,  as  I  said  before,  I  would  not 
quash  all  the  proceedings  in  this  suit  on  the 
ground  of  informality  in  the  plaint. 

It  then  remains  for  me  to  consider  whether 
the  decision  of  the  Subordinate  Judge  is 
sufficient.  Here  it  is  argued  on  special  ap- 
peal that  the  title  set  up  by  the  plaintiff 
has  not  been  enquired  into,  but  that  the  de- 
cision has  gone  wholly  upon  the  question 
of  possession.  The  Subordinate  Juge  dif- 
fering from  the  Moonsiff  finds  that  the 
plaintiff  and  his  father  have  been  in  posses- 
sion of  10  annas  erf  the  lakheraj  estate  for 
more  than  20  years,  and  that  the  father  of 
Alia  Buksh,  as  well  as  the  tenant  Alia  Buksh 
himself,  have  for  that  time  paid  plaintiff  a 
10  annns  share  of  the  rent  of  the  disputed 
land.  Under  these  circumstances,  the  Sub- 
ordinate Judge  holds  that  the  plaintiff  is 
entitled  to  have  that  20  years  possession 
confirmed.  I  am  not  prepared  to  hold  that 
he  is  wrong  in  this  decision.  It  is  sup- 
ported by  ample  evidence,  a  great  portion  of 
which  has  been  read  to  us.  It  appears  to 
me  that  even  if  the  plaintiff  could  not  prove 
his  hibbanamah,  still  this  20  years  possession 
would  entitle  him  to  be  replaced  in  the  pos- 
session from  which  the  decision  of  the  rent- 
suit  had  to  some  extent  removed  him.  The 
real  gist  of  this  suit  was  to  do  away  with 
the  effect  of  that  rent  decision,  and  for  a 
declaration  that  the  plaintiff  was  entitled 
to  10  nr.nas  of  the  rent  of  the  disputed 
land.  The  determination  of  this  question 
would  depend  upon  whether  the  plaintiff  had 
all  nlon^  been  in  possession  of  the  10  annas 
share  of  the  lakheraj  estate  generally.  The 
Subordinate  Judge  finds  that  he  has  been 
in  possession  of  it  and  decides  it  accordingly, 
I  would  dismiss  this  appeal  with  costs. 

Mookerjee,   J. — This   is   a  suit   for  con- 
firmation of  possession  by   adjudication   of 
right.     The   defendants   brought   a  suit  for 
rpnt  against  one  Alia  Buksh  for  the  years 
[  1272   and    1273    in    the  Deputy  Collector's 
t  Court,  alleging  himself  to  be  the  proprietor 
I  of  the  16   annas  of   the   mouzah  in  which 
I  this  jote  of  Alia  Buksh  is  situate,  nnd  there- 
I  fore  entitled  to  the  whole  rent  thereof.     The 
plaintiff  in  this  case  intervened  under  Sec- 
]  tion    77    of  Act   X   of  1859,  claiming  a  10 
j  annas  share  of  the  rent  on  the  ground   that 
I  he   was   the   proprietor   to  the  extent  of  10 
annas  of  the  mouzahs,  and  as    such  entitled 
to  and  is  in  receipt  of  a  similar  share  of  the 
rent  of  this  jote.     The  Deputy  Collector,  as 
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vreli  ns  the  District  Judge  on  appeal,  how- 
ever, decreed  full  rent  to  the  defendant,  and 
hence  the  plaintiff  instituted  this  suit  in 
the  Civil  Court  on  the  2od  Jeyt  1276,  cor- 
responding to  the  ]4th  of  May  1869. 

For  the  defence  it  is  alleged  that  nei- 
ther the  plaintiff  nor  his  predecessors  were 
ever  in  possession  of  the  jote  or  of  the 
mouzah,  hnt  that  the  defendants  had 
been  in  possession  for  nearly  60  years;  and 
therefore  the  present  suit  for  confirmation 
of  possession  would  not  lie.  Secondly,  that 
plaintiff  has  no  right  at  nil  to  the  disputed 
property,  his  ancestor  Kamalooddeen  was 
not  a  son  of  Jemal  Bihee  and  was  never  in  . 
possession,  and  that  the  hibba,  &c.,  pro- 
pounded by  the  plaintiff  are  not  genuine 
documents. 

The  Court  of  first  instsnce  dismissed  the 
suit,  holding  thnt  plaintiff  has  not  only  failed 
to  prove  his  possession  at  the  date  of  suit, 
but  that  the  defendants  have  proved  to  its 
satisfaction  that  they  were  in  sole  possession 
of  this  property  for  a  period  of  nearly  60 
years  as  alleged  by  them;  and  that  conse- 
quently the  suit  is  barred  by  limitation.  On 
the  merits  that  Court  likewise  held  that 
plain titf  has  utterly  failed  to  make  out  any 
title  whatsoever.  On  the  appeal  of  the 
plaintiff,  the  Subordinate  Judge,  Mr.  Hutchin- 
son, decreed  the  plaint ifi's  suit. 

He  says  that  **  instead  of  examining  ancient 
'*  documents  devoid  of  attesting  witnesses, 
**  it  would  be  more  satisfactory  to  look  at 
"  the  evidence  of  the  last  20  years;  and  if 
**  plaintiff  can  prove  that  during  that  period 
•*  the  10  annas  share  was  held  by  the  family, 
**  he  ought  to  get  a  decree."  He  then  goes 
on  to  say  that  the  land  is  not  in  the  de  facto 
possession  of  either  party,  but  in  the  posses- 
sion of  one  Alia  Bnksh,  who  states  that  he 
and  his  father  paid  rent  to  both  the  litigauts; 
and  that  this  '^  gives  the  plaintiff  title  to  the 
*'  land,  in  case  an  uninterrupted  duration  of 
**  more  than  12  years  which  no  rem  decision 
*^  could  easily  shake  off." 

Now,  in  a  suit  for  confirmation  of  posses- 
sion by  an  adjudication  of  right  when  the  de- 
fendant denies  tlmt  the  plaintiff  is  in  posses- 
sion, it  is  incumbent  on  the  plaintiff  to  prove 
that  he  was  in  possession  of  the  laud  when  the 
suit  was  brought.  It  is  clear  from  the  record 
that  plaintiff  was  not  in  possession,  at  least 
from  1273  to  1276,  the  year  iu  which  he 
instituted  this  suit.  In  fact,  it  is  admitted 
before  ua  by  the  pleader  for  the  respondent 
that  plaintiff  was  not  in  possession  during 
thoie  years. 


The  rent-suit  was  brought  in  1273  for  the 
rents  of  1272  and  part  of  1273  by  the 
defendant  against  the  witness  Alia  Buksh. 
Plaintiff  intervened  on  the  ground  that  he  is 
entitled  to  a  10  annas  share  of  the  rent  for 
these  years.  He  was  however  unsuccessful, 
for  the  defendants  recovered  a  decree  for  the 
full  rent  for  those  years.  The  plaintiff  thea 
instituted  this  suit  in  Jyet  1276,  and  it  is 
admitted  before  us  that  he  has  not  received 
any  rent  at  least  from  1273  downwards,  bat 
that  the  defendants  had. 

The  witness  Alia  Buksh  was  examined 
by  the  plaintiff,  and  he  also  admits  that  after 
the  rent  decree  was  passed  in*  defendaat's 
favor,  he  was  turned  out  by  the  defeadaat 
from  his  jote.  The  amdanee  and  tuUub 
bakee,  &c.,  papers  are  also  for  1270-71  and 
1272,  and  were  rejected  by  the  first  Court 
as  wholly  unattested.  There  is,  therefore, 
neither  an  allegation  that  plaintiff  was  iu 
possession  in  those  years,  nor  is  there  any 
proof  of  possession  from  1273  to  date  of 
suit.  It  is  iinfK)8sible,  therefore,  to  make 
out  how  the  Subordinate  Judge  finds  that 
the  plaintiff  was  in  4)08session,  and  how  he 
gave  him  a  decree  for  confirmation  of  posses- 
sion. 

Then  as  to  title.     The  plaintiff  comes  into 
Court    to  have  a  certain  specific  title  declar- 
ed in  him  founded  on  a  hibba  from  a  certain 
person,  who  by  a  certain  mode  of  devolution 
of  the   property   became   the  owner  of   10 
annas.     The  defendants  traverse  all  the  alle- 
gations of  fact   made   by    the    plaintiff  and 
impeach  the  genuineness  of  the  hibba.     Con- 
sequently, the  Subordinate  Judge  was  bound 
to  see  whether   the  title  set    up    was  made 
good  by  the  plaintiff.     In  a  suit  for  recovery 
of    possession,    a    plaintiff   may   succeed   on 
proof  of  long  possession,  because  a  long  and 
uninterrupted    possession  is  some   presump- 
tion of  a  title  in  him.    But  in  suits  brought 
for  confirmation  of  possession  on  an  adjudica- 
tion of  a  particular  title,  the  plaintiff  is  boand 
not  only  to  show  that  he   was  in  possession 
at  the  date  of  suit,  but    that  the  title  set  ap 
by  him  is  a  good  and  valid  title. 

In  cases  of  this  nature,  which  can  only  be 
brought  on  a  disturbance  or  threat  of  dis- 
turbance of  the  quiet  possession  which  the 
plaintiff  says  he  has  in  the  land,  the  plaint- 
iff is  bound  to  prove  that  he  is  in  possession  ; 
and  if  the  Court  find  on  inquiry  that  plain- 
iff  was  not'  in  possession,  it  cannot  f^ive 
a  decree  to  the  plaintiff  for  oonfirmatioa  of 
possession,  but  must  dissmiss  the  suit  al- 
together. 
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The  plaiotitf  in  this   case   has   evideutly 
mistaken    his    remedy.     The    acts    of    the 
defeodant   in    successfully    preventing   him 
from  realizing  the  rent  of  the  disputed  land 
from  the   tenant  Alia  Bukeh  for   the  years 
1272  and  1273,   and    the   fact  of  defendant 
conliouing  to  realize  the  full  rent  from  the 
Slid  tenant  himself  for  those  years  and  for 
odiers  subsequent  thereto,  and  then    even- 
toally  turning   out    the    tenant    from     the 
jote,  show   that   defendant   has    completely 
dispoisessed    the     plaintiff.      The     plaintiff 
should,  thtrefore,   liave   brought  a  suit  for 
recovery   of  possession,    and    not    one    for 
confirmation    thereof;    for    a  Court  by    its  | 
decree  cannot   confirm  a   thing   in   plaintiff  I 
wbieh  he  is  not  in  enjoyment   of.     In  this  j 
case  it  is  clear  that  the   plaintiff  was  not  | 
in  possesflion,  and   consequently  we  cannot  | 
decree    that    he    be    confirmed    in    posses- 
sion.   I  would,  therefore,  followincr   an  uni- 
form  coarse    of   decisions    of  this    Court, 


a  few  of  whicii 
I  quote  in  the 
mBrgin,"^  dismiss 


•  X  Weekly  Reporter,  page  176. 
VI  Weekly  Reporter,  page  64. 

the  suit  of  the  plaintiff. 

The    appeal,    therefore,   will   be   decreed 
with  all  costs. 


The  20th  March  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 
Snlianeeinent   of  reot— SzoesB   land. 

Case  No.  2258  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ihe  Officiating  Judicial  Commissioner  of 
Chntn  Nagpore,  dated  the  Zrd  August 
1870.  moditf/ing  a  decision  of  the  Assist- 
ant Commisisoner  of  Burhee,  dated  the 
13th  December  1869. 

Baboo    Kunchun    Deo    Singh    (Defendant) 
Appellant, 

versus 

Tekaci    Sidh   Nath    Singh   (Plaintiff)   He- 
span  dent. 

Baboo  TaruchNath  D///<  for  Appellant. 

Eaboos  Mohesh  Chunder  Chowdhrg  imd 
Gopal  Chunder  Mookerjee  for  Bespoiid- 
ent. 


A  suit  for  a  knbooleut  at  a  ^iven  rent,  where  the  rat* 
caimed  is  found  to  be  above  what  is  fair  and  eqnitable,  is 
a  suit  for  enhancement  to  which  the  Full  Bench  Rnlin;^ 
at  p.  14,  Weekly  Reporter,  Volume  X,  applies,  even 
though  tho  rent  is  asked  only  for  excess  laud. 

Glover,  J, — We  think,  that  this  case 
should  be  governed  by  the  decision  of  the  Full 
Bench  in  the  case  of  Golom  Mahomed  and 
another  versus  Asmut  AH  Khan  Chowdhry, 
reported  in  Volume  X,  Weekly  Reporter, 
page  14.  The  plaintiff  brought  his  suit  for 
akubooleut  at  a  certain  rate.  He  said  that  on 
measurement  the  defendant  was  found  to 
hold  154  beegahs  12  cottahs  19  dans  in 
excess,  on  which  the  proper  root  ot  the  rate 
of  3  rupees  per  beegah  was  403  rupees  2 
annas  9  pie.  The  defendant  objected  that 
he  only  held  50  beegahs  ;  and  that  even 
if  he  had  held  any  thi/ig  more  than  50 
beegahs,  still  the  rate  claimed  was  excessive 
us  he  had  brought  the  land  under  cultivation 
at  iiis  own  expense  and  at  very  considerable 
trouble.  The  case  was  the  subject  of  various 
remands  in  tlie  lower  Courts,  all  on  the  sub- 
ject of  what  was  a  fair  and  proper  rate  of 
/ent  ;  and  the  Judicial  Commissioner  on  the 
3rd  remand  found  that  the  proper  rates  of 
rent  for  the  land  were  3  rupees,  2  rupees, 
and  1  rupee  4  annas  per  beegah,  reducing, 
that  is,  the  plaintiff'^s  claim  from  rupees  403« 
2-9  to  rupees  345-13-1. 

It  appears  to  us  that  this  case  exactly 
comes  under  the  ruling  above-quoted.  Here, 
as  in  that  case,  the  landlord  came  into 
Court  to  obtain  a  kubooleut  at  a  given  rate 
of  rent,  and  the  judgment  of  the  Court  below 
on  the  evidence  was  that  that  rate  of  rent 
which  he  demanded  was  considerably  above 
what  was  found  to  be  fair  and  equitable. 

It  is  contended  by  the  pleader  for  the 
special  appellant  that  this  is  not  properly 
a  suit  for  enhancement  ;  that  the  measure- 
ment was  made  to  find  out  what  excess  lands 
the  defendant  was  in  possession  of,  and  it 
was  only  on  that  excess  that  rent  was  asked. 
But  neither  was  the  Full  Bench  decision  a 
suit  for  enhancement,— it  was  a  case  for  a 
kubooleut  at  specified  rates  :  and  this  case 
appears  to  be  precisely  the  same.  Then 
again  it  is  said  that  even  if  the  Full  Bench 
ruling  does  apply,  the  plaintiff  has  prevent* 
ed  himself  from  taking  advantage  of  it  by 
consenting  to  three  successive  remands  in 
the  lower  Courts  without  taking  the  objec- 
lion  now  taken  by  him.  We  may  observe 
ihat  these  remands  in  the  lower  Court  were 
simply  to  find  what  were  fair  and  equitable 
rates,  and  this  mode  of  proceeding  was  taken 
by  the  CQUVt  at  its  own  iustauce.    It  dueii 
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not  appear  that  either  the  pliiiiitiff  or  de- 
fendant were  consulted  as  to  the  means  tlie 
Court  thought  proper  to  take  in  order  to 
Arrive  at  a  proper  decision  ;  and  in  any  case 
we  do  DOt  see  how  the  defendant  could  have 
taken  any  objecrion  until  he  knew  the  result 
of  the  enquiry,  for  that  enquiry  might  Iiave 
resulted  in  a  finding  that  the  fair  and  proper 
rent  was  what  he  himself  was  willing  to 
pay. 

We  think,  therefore,  tliat  the  special  ap- 
peal must  be  allowed,  the  judgment  of  the 
Court  below  reversed,  and  the  suit  of  the 
plaintiff  dismissed  with  all  costs. 


The  20th  March  1871. 

Present: 

The  Hon*ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Mdtice— Serrlce  on  Pleaders. 

Case  No.  2372  of  1870  under  Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Purneah,  dated 
the  2Ath  June  1870,  affirming  a  decision 
of  the  Deputy  Collector  of  that  District^ 
dated  the  9th  February  1869. 

Ishur  DuU  Mundul  (Defendant)  Appellanty 

versus 

Shib  Pershad  Thakoor  (Plaintiff)   Respond- 
ent. 

Baboo  Khettur  Mohun  Mookerjee  for  Ap- 
pellant. 

Baboos  Hem  Chunder  Banerjee  and  Taruck 
Nath  Sein  for  Respondent. 

Sennce  upon  a  respondent's  pleaders  is  pood  service 
upon  himself,  so  far  ms  notice  of  the  appeal  is  con- 
cerned. I 

Glover^  J, — There  are  no  j^rounds  for  I 
this  special  appeal.  The  suit  was  for  rent 
and  was  decided  against  the  defendant.  He  ! 
appealed  to  the  .Judge,  and  after  a  remand 
the  appeal  was  disposed  of  in  his  absence 
nnder  the  provisions  of  Section  346  of  Act 
YIII  of  of  18o9.  The  Judge  remarks  that 
nt though  notice  was  duly  served  on  the  ap- 
peUant;   be  did  not  make  his  appearance  on 


the  dt\j  fixed  ;  and  he  therefore  proceeded  to 
dispose  of  the  case  on  such  evidence  as 
was  before  him.  On  that  evidence,  he 
found  that  the  plaintiff  was  entitled  tea 
decree.  The  special  appellant's  pleader 
desires  to  take  a  ground  which  is  not  to  bo 
found  in  the  written  grounds  of  special 
appeal,  to  the  effect  that  there  is  no  sufficieut 
proof  on  the  reoord  that  notice  was  served 
on  the  appellant.  No  sufficient  reason  is 
is  given  why  we  should  admit  the  objectioa 
at  this  staore  of  the  case,  the  less  so  as  we 
find  thfit  the  Jud<;e  mentions  in  his  decision 
that  notice  was  duly  served.  Moreover,  it 
appears  that  pleaders  had  been  appointed  by 
the  appellant  to  conduct  his  appeal  bofore  the 
Judge,  and  it  is  admitted  that  notice  was 
duly  served  upon  and  received  by  these 
pleaders  ;  so  that  under  any  circumstances,  in 
the  spirit  of  the  Code  of  Civil  Procedure, 
service  upon  these  pleaders  would  be  good 
service  on  their  employers,  so  far  as  notice 
of  the  appeal  was  concerned. 

Another  objection  taken  is  that  the  Judge 
has  decided  the  case  winhout  fixing  or  de- 
termining the  issues  laid  down  by  the  Hi^h 
Court  in  its  remand  order.  Looking  to  that 
order,  we  find  that  the  only  issue  which  the 
Judge  was  directed  to  try  was  whether  the 
defendant  was  tenant  to  the  plaintiff  for  the 
whole  of  the  land  or  not,  as  there  had  been, 
it  appears,  certain  portions  of  the  land 
which  were  claimed  by  other  parties,  and 
in  respect  of  which  the  defendant  claimed 
exemption  from  any  liability  to  pay  rent  to 
the  plaintiff.  This  issue  we  find  that  the 
Judge  did  try,  for  be  says  distinctly — "  I 
proceed  to  see  what  evidence  there  is  aa 
to  the  plaintiff  being  the  landlord  of  the 
defendant  for  the  whole  land  claimed,  and 
what  evidence  as  to  rates.'*  This  objection, 
\  therefore,  falls  to  the  ground. 

I  The  last  objection  that  there  is  no  evi- 
dence to  warrant  a  decree  at  the  enhanced 
rent  claimed  is  altogether  untenable. 
There  is  on  the  record  the  report  of  an 
Ameen,  who  went  to  the  spot  and  mnde  en- 
quiries as  to  the  rates,  which  report  tbe 
Judge  believes.  This  report  undoubtedly 
was  legal  evidence  on  which  the  Judge 
could  come  to  a  decision  ;  and  if  there  was 
no  evidence  brought  forward  to  rebut  it,  tbat 
was  the  appellant's  own  fault.  He  chose  to 
keep  away  while  the  appeal  was  being  heard 
and  must  take  the  consequences. 

The    special    appeal    is    dismissed    ^ith 
coiti. 
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The  20th  March  187L 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges. 

Butwarrah— JarlBdlotion  — -  Rigrlit   of 
action. 

Cases  Nos.  2420  and  2421  of  1870. 

Special  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  17 th  August  1870,  affirming  a 
decision  of  the  Moonsiff  of  Soorujgurrah, 
dated  the  ISth  May  1870. 

KooDJ  Beharee  Siogh  and  another  (Defend- 
ants) Appellants, 

versus 

Neeroo  Singh  (Plaintiff)  Respondent, 

Baboo  Doorga  Doss  Dutt  for  Appellants. 

No  one  for  Respondent. 

A  Collector's  butwarrah  proceedings,  thcogh  final  for 
the  parpoae  of  fixing  the  proportionate  area  and  assess- 
mtnt,  are  not  to  preclude  parties  from  coming  into  Court 
for  enforcement  of  their  civil  riflHbt  under  Section  1 
ActVill  of  1869. 

Bayley^  J, — There  is  no  ground  what- 
ever for  these  appeals. 

Both  the  Courts  below  have  come  to  a 
finding  of  fact,  whether  right  or  wrong, 
that  the  defendants,  appellants,  have  neither 
title  nor  possession.  The  Lower  Appellate 
Court  has  gone  upon  the  oral  and  the  docu- 
meotary  evidence,  has  considered  the  regis- 
tered leases,  CoUectorate  dakhilas,  and  other 
documents  produced  in  the  case  ;  and  it  is 
after  a  consideration  of  the  whole  evidence 
that  it  has  come  to  the  conclusion  that  the 
plaintiff  has  made  out  his  case,  and  the  de- 
fendant has  failed  to  rebut  it. 

It  is  urged  that  the  butwarrah  proceedings 
of  the  Collector  are  final.  They  are  so  for  the 
purpose  of  fixing  rhe  proportionate  area  and 
proportionate  assessment  of  Government  re- 
venae,  but  they  are  not  to  preclude  parlies 
from  coming  into  Court  for  the  enforcemeflt 
of  their  civil  right  uuder  Section  1  Act  VIII 
of  1859. 

Both  the  appeals  are  dismissed,  as  both  are 
admitted  to  be  governed  by  one  decision  in 
special  appeal, — special  appeal  No.  2420  with- 
out cost^  as  no  one  appears  ;   No.  2421  with 

costs. 

Paul^  J,— I  quite  agree. 


The  20th  March  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges. 

ProceedtniTtt  of  lower  Conrtfl— Com* 
mtsBtona— Seoiion  180  Act  VZZZ. 
1899^Bvidenoo« 

Case  No.  2571  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rajshahye^ 
dated  the  8M  September  1870,  reversing 
a  decision  of  the  Sudder  Moonsiff  of 
that  District,  dated  the  29fA  January 
1870. 

Ramrukha  Boy  Jemadar,  (Plaintiff)  AppeU 
lantf 

versus 

Gobind  Doss  Byragee  and  another  (t>e« 
fondants)  Respondents. 

Mr,  J.  S.  Rochfort  for  Appellant. 

No  one  for  Bespondents. 

In  proceedings  such  as  the  deputation  for  a  local  inves- 
tigation of  a  person  other  than  an  officer  appointed  for 
the  purpose  of  executing  such  commissions,  it  must  be 
assnmea  that  what  b  done  by  the  lower  Courts  is  rightly 
done  until  the  contrary  is  proved. 

Where  an  order  for  a  local  investigation  under  Section 
180,  Code  of  Civil  Procedure,  is  not  (ejected  toby  the  op- 
posite (Murty  at  the  time  it  is  madn,  the  Court  is  justified 
m  viewing  as  evidence  the  report  of  the  Commis^iioner 
and  the  depositions  taken  by  him,  being  a  part  of  the 
record. 

Pault  J. — In  this  case  two  points  have 
been  taken  in  special  appeal.  The  first  ia 
that  the  Subordinate  Judge  was  wrong  in 
deputing  a  mohurir  of  his  Court  to  make 
the  local  investication.  It  is  said  that  Sec- 
tion 180  Act  YlII  of  1859  provides  that 
where  the  Court  considers  a  local  enquiry 
requisite  '*  it  may  issue  a  commission  to 
<'  an  officer  of  the  Court  appointed  to  exe* 
*^  cute  such  commissions^  or  if  there  be  no 
**  such  officer,  to  any  suitable  person,"  &c. 
It  is  argued  that  the  mohurir  was  not  an 
officer  appointed  to  execute  the  commission, 
thut  there  is  nothing  to  shew  that  there  waa 
no  officer  of  the  Court  who  could  execute  it, 
and  that  therefore  the  deputation  of  the 
mohurir  by  the  Subordinate  Judge  to  make 
the  local  investigation  was  illegal  and  erro« 
neous. 

Now,  on  this  point,  we  have  to  observe 
.  that  in  all  oases  like  the  present  it  must  be 
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assume*!  that  all  what  is  done  by  the  lower 
Courts  is  ricrhtly  done  until  the  contrary  is 
proved.  We  must  take  it,  therefore,  that 
when  the  Subordinate  Judge  deputed  the 
mohurir  for  the  investigation,  there  was  no 
proper  officer  of  the  Court  available  for  the 
purpose  ;  and  in  the  absence  of  any  such  offi- 
cer he  was  under  the  law  entitled'to  depute 
any  suitable  person  whom  he  thought  fit  for 
tho  occasion.  The  first  point  therefore 
fails. 

The  next  point  taken  is  that  the  report 
of  the  mohurir  was  altogether  irregular  and 
informal,  and  that  the  Subordinate  Judge 
ought  not  to  have  considered  it. 

Now,  Section  180  Act  VIII  of  1859  pro- 
vides — "  In  any  suit  or  oiher  judicial  pro- 
**  ceeding  in  which  the  Coart  may  deem  a 
**  local  investigation  to  be  requisite  or  pro- 
•*  per  for  the  purpose  of  elucidating  the  mat- 
"  ters  in  dispute,  the  Court  may  issue  a  com- 
•*  mission  to  an  officer  of  the  Court  appoiot- 
•*  ed  to  execute  such  commission,  or  if  there 
**  be  no  such  officer,  to  any  suitable  person, 
•*  directing  him  to  make  such  investigation 
**  and  to  report  thereon  to  the  Court." 
The  Section  thnn,  after  providing  that  such 
Commissioner  should  have  power  to  examine 

witnesses,  documents,  &c.,  goes  on  to  say 

*'  The  report  and  deposition  shall  be  taken 
"  as  evidence  in  the  suit  iind  shall  form  part 
••  of  the  record  ;  but  it  shall  be  competent  to 
"  the  Court  or  to  the  parties  to  the  suit  or 
•*  any  of  them,  with  (lie  permission  of  the 
•*  Court,  to  examine  the  Commissioner  per- 
•*  sonally  in  open  Court  touching  any  of  the 
**  matters  referred  lohim  or  mentioned  in  his 
"  report,  or  the  manner  in  whicli  he  may  have 
**  conducted  the   invtstigation." 

In  the  present  case,  the  question'  was 
ivlieiher  the  lands  in  suit  belonged  to  and 
■were  in  the  possession  of  the  defendant,  and 
•with  a  view  to  the  determination  of  this 
question  the  Court  deemed  a  local  investi- 
j;aiion  necessary.  The  order  that  there  would 
he  such  local  investigation  wjis  not  objected 
to  at  the  lime  by  the  special  appellant.  The 
result  of  that  investigation  was  that  it  was 
found  that  the  lands  which  were  formerly 
the  chnkrau  lands  of  the  defendant  had  been 
resumed  by  the  zemindar  before  the  mort- 
gage was  made,  and  from  this  circumstance 
iJie  S'lbordiiiate  Judge  did  not  consider  it 
probable  that  the  defendant  should  have 
mortgaged  such  land,  and  the  plaintitF  being 
0  resident  of  the  same  place  and  as  such 
jTull;  ftc(juaiuted  with  th^  facta  should  hu?« 


advanced  money  upon  the  mortgage  of  such 
lands.  We  think  that  the  report  of  the 
Commissioner  deputed  in  this  case  and  the 
depositions  of  the  witnesses  taken  by  him 
forming  part  of  the  record,  the  lower  Conrt 
was  justified  in  viewing  liiat  report  as  evi- 
dence. Besides,  the  finding  which  the  Lever 
Appellate  Court  has  come  to  in  this  case  is 
not  only  based  upon  the  report  but  also  upon 
the  facts  and  ciroumstanees  of  the  case  to 
evidence.  We  do  not  think  therefore  that 
the  second  objection  has  any  force  in  it. 

The  special  appeal  is  dismissed  but  "with- 
out  costs,  no  one  appearing  for  the  respond- 
ents. 


The  2lBt  March  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Mesne   profits — Szeontioii. 

Case  No.  447  of  1870. 

MiacellaneoHs  Appeal  from  an  order  passed 
hy  the  Officiating  Judge  of  East-Burd- 
waft,  dated  the  lOth  September  1870, 
modifying  an  order  of  the  Subordinate 
Judge  of  that  District,  dated  the  25th  June 
1870. 

Janokee  Nath  xMookerjee  and  others   (,Judg- 
ment-debtors)  Appellants, 

versus 

RijKristo  Singh  (Decree-holder)   Respond- 
ent, 

Bahoos  Bhyrub  Chunder  Banerjee  and 
Umbika  Churn   Banerjee  fov  A^^W^uve. 

Baboos  Chunder  Madhub  Ghosevm^  Askoo- 
tosh  Mookerjee  for   Respondent. 

Where  a  decree  awards  mesne  profits  up  to  the  date  of 
institution  of  the  suit,  the  Court  executing  it    has    do 
i  power  to  give  more.  ^^ 

G/oter,  J.^The  point  in   this   appesl    is 

whether    a  creditor  who  has  pot  a  decree   for 

possession    and    for    wasiltt  from    the    date 

o(  ouster  to  the  date  of  institution  of  sait,  can 

;  in  execution  have  the   mesne   profits     calcn- 

I  lated   and   awarded  up  to  the  date  oa  which 

[  ue  gets  possessiou. 
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The  Lower  Appellate  Court  has  held  that 
tliU  is  a  question  regarding  the  amount  of 
mesne  profits,  and  as  such  can  be  decided 
uoder  the  provisions  of  Section  11  Act 
fXSIII  of  1861,  and  that  no  separate  suit 
fur  the  mesne  profits  occurring  between  the 
institution  of  suit  i^iid  possession  in  exe- 
euiioD  need  be  brought.  The  Judge  ac- 
cordingly awarded  mesne  profits,  as  found 
hj  the  Amoen,  up  to  the  date  of  the  decree- 
holder's  getting  possession. 

We  think  that  the  Judge  was  wrong.  Tiie 
neaoing  of  that  part  of  Section  1 1  quoted 
bj  him  has  been  discussed  at  some  length 
fo  the  case  of  Hur  Mohinee  Chowdhrain 
versus  Dhun  Monee  Chowdhrain,  X  Weekly 
Reporter,  p.62  ;  and  we  concur  in  the  view  of 
the  law  taken  by  the  learned  Judges  in  that 
CAse  that  '*  the  words  '  payable  in  respect  of 
''the  subject-matter  of  a  suit,'  can  only  be 
**  rightly  spoken  of  that  which  is  due  to 
**  some  one  uad'T  an  obligation  already  ex- 
*'isting.  Mesne  profits,  then,  which  are 
"  essentially  of  the  nature  of  damages,  can 
*'  only  be  payable  when  they  are  due  under 
aa  order  of  Court."— (^Phear,  J.) 

The  point  was  also  considered  in  the  Full 
Beach  case  of  Mod hoosooduu  Lull  ver^z^^Bhi- 
karee  Singh,  VI  Weekly  Reporter,  p.  109  ; 
and  it  was  held  that  the  questions  referred  to  in 
the  latter  portion  of  Section  11  Act  XXIII 
of  1861  were  questions  of  amount  only. 

And  again  in  the  case  of  J.  P-  Wise 
versus  Unjendro  Koomar  and  others,  XI 
Weekly  Reporter,  p.  200,  it  was  laid  down 
that  **  it  is  an  essential  part  of  a  decree 
"  which  orders  m»sue  profits  to  be  assessed 
"  ia  execution  to  fix  the  period  in  respect  of 
**  which  such  mesne  profits  are  to  be 
'*  assessed." 

In  the  present  case,  mesne  profits  were 
by  the  terms  of  the  decrees  given  from  the 
date  of  ouster  to  the  dilte  of  institution  of 
suit  only;  and  that  there  was  no  intention  of 
giving  more  seems  probable  from  the  peculiar 
wording  of  the  order  which  makes  the  pay- 
ment of  costs  to  depend  on  how  much  of  the 
plaiutiflTs  claim  for  wasiiat  was  an  injury 
f'Uiid  to  be  proved.  Ac  all  events,  it  is  quite 
clear  tliat  nothing  in  the  decree  gave  the 
decrree-hohler  niesne  profits  for  any  time  be- 
yond the  date  of  institution  of  suit,  and  that 
if  he  desires  to  get  them  for  a  further  period 
he  must  bring  a  suit  for  the  purpose  suppos- 
ing him  io  be  still  in  time  to  4o  so. 


That  such  a  suit  could  have  been  brought 
ha3  been  aheady  decided  by  tlie  ruling  in 
Ranee  Sumo  Moyee  versus  Protap  Ch under 
Burrooah,  XIII  Weekly  Reporter,  p.  15, 

The  pleader  for  the  special  respondent  has 
referred  us  to  the  case  of  Hokum  Bibee  f*. 
KliHJa  Mahomed  Moosn  Khan,  VI  Weekly 
Reporter,  p.  14.  in  wliich  it  was  held  that 
mesne  profits  for  the  period  during  which  the 
decree-holder  executing  his  decree  was  kept 
out  of  possession  by  the  opposite  party 
could  be  awar.led  under  Section  1 1  of  Act 
XXIII  ;  but  the  rulings  we  have  referred  to 
above  and  which  we  propose  to  follow,  are 
both  of  them  later  in  date  than  the  one 
quoted  for  the  special  respondent  ;  and  one  of 
them  is  the  decision  of  a  Full  Bench. 

We  think  that  the  Court  executing  this 
decree  had  no  power  to  do  more  than  assess 
the  wasiiat  which  were  decreed,  and  that 
the  Judge  was  wrong  in  holding  that  it  had 
such  power* 

The  decree  is  allowed,  and  the  order  of 
the  Court  below  reversed  with  all  costs. 


The  21st  MAich  1871. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and  Oi\ op- 
cool  Chuuder  Mookerjee,  Judges, 

UKagrlatrate's  award— Chapter  3CX  Act 
ZXV  of  1861— Bigrht  of  action. 

Case  No.  1385  of  1S70. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  26M 
May  1870,  reversing  a  decision  of  the 
Moonsiff  of  Begumjunge,  dated  the  29th 
August  1869. 

Madhub  Chunder  Gooho  and  others  (Defend- 
ants) Appellants^ 

versus 

Kumla    Kant    Chuckerbuity     and     otheri 
(Eluiiitiffs)   Respondent. 
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Bahoos  Anund  Chunder  Ghossal  and  Sree* 
nath  Banerjee  for  Appellants. 

Bahoot  Kalee  Mohun  Boss  and  Doorga  Mo- 
iiun  Doss  for  Bespondents* 

Where  a  Magistrate  proceeding  under  Chapter  XX 
of  the  Criminal  Procedure  Code  remoyed  a  bridge,  it 
was  held  that  a  suit  would  not  lie  for  a  naked  declara- 
tion of  right  without  any  consequential  relief  against 
parties  no  further  interested  in  the  matter  than  that 
they  had  put  the  Ma^strate  in  motion. 

Macpherson,  J, — In  this  case  the  plain- 
tiflfa  bad  erected  a  bridge  extending  from 
one  bank  of  a  hhal  to  the  other,  both  banks 
being  their  own  property.  This  bridge  was 
removed  by  the  Magistrate,  who  proceeded 
under  Chapter  XX  of  the  Code  of  Criminal 
Procedure.  The  Magistrate  in  removing 
the  bridge  is  said  to  have  been  pat  in  motion 
by  the  defendants,  whose  object  in  getting 
the  bridge  pulled  down  was  to  prevent 
people  from  going  over  by  it  to  a  haut, 
which  is  held  on  the  plaintiffs'  land.  The 
defendants  appear  to  have  a  haut  of  their 
own,  which  is  held  some  little  distance  off 
but  in  the  same  neighbourhood.  The  bridge 
having  been  removed,  the  plaintiffs  instituted 
the  present  suit  The  plaint  expressly,  on 
the  face  of  it,  seeks  to  set  aside  the  order  of 
the  Magistrate  and  for  a  declaration  of  the 
right  of  the  plaintiffs  to  re-construct  the 
bridge  palled  down.  ^ 

The  first  Coart  without  going  into  the 
cffise  decided  that  such  a  suit  will  not  lie. 
The  Judge  has  held  in  effect  that  the  suit 
will  not  lie  in  the  exact  form  iu  which  it 
was  brought,  that  is  to  say,  that  it  will  not 
lie  so  far  as  it  seeks  to  set  aside  the  order  of 
the  Magistrate,  or  so  far  as  it  seeks  to  have 
the  bridge  re-built,  but  that  it  will  lie  so 
far  merely  as  it  prays  for  a  declaration  of 
the  right  and  title  of  the  plaintiffs.  The 
Judge  remanded  the  case  to  the  ^[oonsiff  to 
try  the  question  of  the  right  of  the  plaintiffs 
to  erect  a  bridge.  He  says — *'I  am  of 
«'  opinion  that  this  suit  will  lie  to  try  the 
<*  plaintiffs'  right,  from  any  usage  or  on  other 
«  grounds,  to  erect  a  bridge  over  the  river 
«  in  dispute.  Should  they  obtain  a  decree 
«  of  right,  t.  «.,  declaratory  decree,  they 
«  tboald  petition  the  Magistrate  accordingly, 


"  who,  I  have  no  doubt,  would  direct  what 
"  the  height  of  the  bridge  ouorht  to  be ;  for 
"  should  another  bridge  be  built  of  the  same 
*^  description  as  that  ordered  to  be  pulled 
"  down,  no  declaratory  decree  of  right  to 
"  erect  a  bridge  would  prevent  its  being 
"  again  ordered  to  be  pulled  down  if  it  still 
"  proved  an  obstruction  to  navigation." 

The  Judge,  rightly  considering  that  the 
Full  Bench  in  the  case  of  Oojul  Moyee 
Dassee  versus  Chunder  Koomar  Neogee, 
(XII  Weekly  Reporter,  page  18,  Full  Bench 
Rulings)  only  held  that  a  civil  suit  will  not 
lie  to  reverse  the  Magistrate's  order,  was  of 
opinion  that  although  the  order  of  the 
Magistrate  must  stand,  the  Civil  Coort 
could  nevertheless  go  into  the  question 
of  the  rights  of  the  parties,  and  make  such 
a  declaration  as  to  them  as  the  plaintiffs 
sought. 

I  am  of  opinion  that  the  Judge  is  wrong, 
and  that  the  suit  ought  to  have  been  dis- 
missed.    Iu  the  first  place  the  decree,  which 
the  Judge  says  the  plaintiffs  may  be  entitled 
to,    differs    substantially    from   the    decree 
which    the   plaintiffs   sought.     They  asked 
for  such  a  decree  as  would  give   them  back 
the  bridge  which  had  been  removed.    But 
the  Judge  holdiog  them  not  entitled  to  such 
a  decree,  deems  them  entitled   to  a  naked 
declaration  of  right  to  have  a  bridge  there. 
It  is  very  questionable  whether  upon  this 
ground  alone  the  Judge's  order  of  remand  is 
not  bad.     However  that  may  be,  I  think  the 
remand  is  wrong  because  such  a  decree  as 
the  Judge  contemplates  is  a  mere  declaratory 
decree   giving   no  consequential   relief,  and 
from  which  in  fact  no  relief  could  be  obtain- 
ed.    A  declaration  such  as  the  Judge   pro- 
poses would  practically  iu  no  degree  improve 
the   position   of  the  plaintiffs.     It  at    best 
would  be  binding  only  upon   the  defendants 
in  the  present  suit,  whose  sole  iuterest  in 
the  matter,  as  the  case  at  present  stands    (if 
it  can  be  said  to  be  an  interest),  is  that  tbey 
set  the  Magistrate  in  motion  in  the  proceed- 
ings which  he  has  taken.     Supposing  such  a 
declaration   was  made   by   the  Court,  what 
would  it  avail  the  plaintiffs  against  subse- 
quent proceedings  under  Chapter  XX  of  the 
Criminal  Procedure  Code    taken    hereafter 
by   the   Magistrate  against   a   new    bridge 
built  by   the  plaintiffs  ?  The  bridge  which 
the   plaintiffs   had  has  been    removed,    and 
doubtless  if  they  re-build  it  as  it  was  it  will 
again  be  removed.     But  if  they  build  it  on  a 
new  plan,  in  such  a  manner  for  instance    aa 
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to  prevent  its  being  considered  by  the  Ma- 
ff'iatrate  to  be  an  obstruction  to  the  naviga- 
tion of  the  khal,  it  is  quite  possible  it  may 
not  be  objected  to  by  the  Magistrate,  and 
that  it  may  answer  all  the  purposes  of  the 
bridge  the  removal  of  which  is  now  com- 
plaioed  of. 

The  precise  question  now  before  us  does 
not  seem  to  have  been  decided  yet.  Cer- 
tainly, it  was  not  decided  or  even  approached 
in  the  case  of  Taruck  Nath  Mookerjee  versus 
the  Collector  of  Hooghly  (XIII  Weekly 
Reporter,  page  13),  which  seems  to  be  in 
some  degree  relied  upon  by  the  Judjre  as 
supporting  the  view  which  he  takes.  That 
was  a  case  which  turned  wholly  upon  the 
proceedings  of  the  Magistrate  having  been 
irregular  and  without  jurisdiction.  And 
the  point  decided  in  that  case  was  the 
personal  responsibility  of  the  Magistrate  for 
acts  done  by  him  irregularly,  without  juris- 
diction, and  without  due  care.  The  Full 
Bench  decision  which  has  been  already  al- 
luded to  merely  decides  that  the  Magis- 
trate's order  cannot  be  set  aside.  And 
the  case  of  Buroda  Pershad  Moostafee 
versus  Gora  Chand  Moostafee,  reported 
in  XII  Weekly  Reporter,  page  160,  also 
does  not  decide  this  question. 

Looking  nt  the  decided  cases  and  at 
Chapter  XX  of  the  Criminal  Procedure 
Code,  it  appears  to  me  that  it  must  be  con- 
sidered now  as  established  that  the  decision 
of  a  Magistrate,  when  regularly  arrived  at, 
(and  for  the  pftrposes  of  the  present  appeal 
it  must  be  taken  that  the  proceedings  were 
regularly  held)  is  conclusive  as  regards  the 
particular  act  done  by  him  ;  and  I  do  not 
think  that  a  suit  will  lie  for  a  naked  de- 
claration of  right,  without  any  consequential 
relief,  against  persons  who  are  not  further 
interested  in  the  matter  than  that  they  were 
the  persons  who  put  the  Magistrate  in  mo- 
tion. 

I  think  the  Judge's  decree  ought  to  be 
set  aside,  and  that  the  plaintiffs'  suit  ought 
to  be  dianiissed  with  costs  in  all  the  Courts. 

Mookerjee,  J. —I  concur.  The  Judge 
was  also  of  opinion  that  the  Magistrate's 
order  passed  under  Chapter  XX  of  the  Cri- 
minal Procedure  Code  was  passed  with  ju- 
risdiction, and  could  not'  be  set  aside  by  a 
eivil  suit.  The  Judge  should  have  stopped 
there  and  dismissed  the  suit.  His  order  of 
remand  is  clearly  wrong  and  must  be  set 
ABide. 


The  2 lat  March  1871. 

Prssenl: 

The  Hon'ble  A.  G.  Mncpherson  and  Onoo* 
cool  Chunder  Mookerjee,  Judges. 

Rigrht  of  way— Vaer— Xilmitation. 

Case  No.  1400  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperahy  dated  the  dOth 
April  1870,  modifying  a  decision  of  the 
Moonsiff  of  Noornuggur,  dated  the  2oth 
August  1869. 

Joy  Doorga  Dossia  (one  of  the  Defendants) 
Appellant, 

versus 

Juggernath  Roy  (Plaintiff)  Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Bho* 
wanee  Churn  Butt  for  Respondent. 

In  order  to  establish  a  right  of  way  the  person  claim- 
ing mu.Ht  prove  uninterrupted  user  for  a  certain  length 
of  time ;  and,  if  bia  right  is  interrupted,  must  go  huo 
Court  at  once. 

No  length  of  time  can  give  a  party  such  a  right  as 
destroys  all  the  ordinary  uses  of  tho  servient  property, 
e.  ff.,  a  straggling  right  to  the  promiscuous  use  of  a 
whole  property  for  the  purpose  of  driving  cattle  over 
iU 

Macpherson,  J, — I  am  of  opinion  that  tha 
decision  of  the  Lower  Appellate  Court  ought 
to  be  reversed. 

The  plaint  on  the  face  of  it  shows  that 
the  rights  of  way  now  claimed  by  the  plain- 
tiff (if  they  ever  existed)  were,  as  regards 
the  plots  Nos.  1  and  2,  interrupted  by  the 
defendant  so  long  ago  as  the  Bengalee  year 
1268,  ;  and  as  regards  plot  No.  3,  were  in- 
terrupted so  long  ago  as  the  year  1273. 

Now  this  suit  was  instituted  on  the  3rd 
of  March  1869,  about  4  years  subsequent  to 
the  interruption  of  the  right  to  pass  over 
No.  3»    and  8  or  9  years  subsequeat  to   tUo 
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interruption  of  the  user  of  the  other  rights 
of  way  now  claimed. 

In  order  to  establish  a  right  of  way,  there 
is  no  doubt  tliat  the  person  claiming;  it  rauRt 
prove  uninterrupted  user  for  a  certain  length 
of  time  ;  and  that  if  his  right  is  interrupted, 
he  must  go  into  Court  at  once  if  he  w>shps 
to  maintain  the  right.  The  present  plaintiff 
did  not  come  into  Court  for  many  years  af- 
ter his  enjoyment  of  his  alleged  right  was 
put  an  eud  to  ;  and  I  think  that  his  suit 
was  in  consequence  bad  on  the  face  of  it. 

Further,  it  seems  to  me  that  the  Lower 
Appellate  Court  was  wrong  in  holding  that 
any  legal  right  of  way  was  proved  over 
No.  3. 

The  Court  of  first  instance  on  personal 
investigation  of  the  property  found  that  the 
right  claimed  over  No.  3,  was  a  right  of 
driving  cattle  generally  over  certain  plots 
of  ground  that  once  lay  fallow  but  latterly 
were  cultivated.  And  the  Moonsiff  held 
that  there  was  no  right  of  way  esta- 
blished. 

The  Judge,  however,  says  that  the  pluint- 
iff's  cows  have  been  for  very  many  years 
driven  by  him  over  these  lands,  and  tlist 
this  must  be  considered  to  have  given  him 
a  right  of  way  which  canuot  now  be  inter- 
fered with. 

If  the  having  driven  the  cattle  over  the 
lands  generally^ — that  is  to  say,  not  by  any 
particular  path  but  stragsrliug  promiscuously 
over  the  lands. — which  is  the  right  claimed 
by  the  plaintiff,  be  held  to  give  the  plaintiff 
a  right  in  all  time  to  come  so  to  drive  his 
cattle,  it  would  be  interfering  with  the  hinds 
to  such  an  extent  as  to  make  it  impossible 
that  they  shouM  ever  be  used  for  any  useful 
purpose.  But  a  right  of  way  or  other  ease- 
ment must  not  be  sojurge  as  to  extinguish 
or  destroy  all  the  ordinary  uses  of  the  ser- 
vient property  (see  Zumeer  Alt,  1  Weekly 
lleporter,  page  230) ;  and  in  my  opinion  no 
length  of  time  wouidhave  given  the  plaintiff 
such  a  right  as  he  claims,  namely,  a  strag- 
gling right  to  the  promiscuous  use  of  tlie 
whole  property  for  the  purpose  of  driving 
his  cattle  over  it. 

On  the  whole,  I  think  that  the  appeal 
ought  to  be  allowed,  the  judgment  of  the 
Lower  Appellate  Court  reversed,  and  the 
suit  of  the  plaintiff  dismissed  with  costs  in 
all  Courts. 

Moohtrjti^  J. — I  concur, 


The  21st  March  1871. 

PresetU  : 

The  Hon*ble  A.  G.  Maopherson  and  Ouoo> 
cool  Chunder  Mookerjee,  Judges. 

Oroands  of  appeal— Omissloii  hj  Court 
—  Prooedare  —  BKalioiiiedan  lav  — 
SuBband  and  wife— Oontraet— Main* 
tenanoe. 

Case  No.  2023  of  1870. 

Special  Appeal  from  a  decision  pasted  by 
the  Judge  of  Tipperah,  dated  the  25fh 
June  1870,  affirming  a  derision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  6th  December  1869. 

Yusoof  All  Chowdhry  (Defendant)  Appel* 
lani, 

versus 

Mussamut  Fyzoonissa  Khatoon  Chowdkrain 
(Plaintiff)  Respondent. 

Baboo  Kalee  Mohun  Doss  for  AppelUnt. 

Baboos  Romcsh  Chunder  Mitter  and  Sree^ 
nath  Doss  for  Respondent.    • 

Where  a  ijround  of  appeal  stated  in  the  written  me- 
morandum U  not  alluded  to  when  the  appeal  comes  on 
for  hoarin^,  the  Court  U  not  at  fault  if  no  deciKion  in 
passed  upon  it;.  If,  having  had  hU  attention  cmlled  to 
it,  a  Judge  fails  to  decide  such  point,  the  proper  coar«e 
for  the  parties!  aggrieved  is  to  ask  him  to  reriew  his 
judgment. 

In  order  to  satisfy  the  Hi^h  Conrt  that  a  point  vhidi 
the  Judge  omitted  to  notice  was  actually  taken  in  the 
oral  pleadings,  a  party  may  put  in  either  an  affidtvit  of 
some  person  who  h^'ard  the  point  raised,  or  a  copy  of 
the  petition  to  the  Judge  drawiug  attention  to  the  omis- 
sion, with  his  order. 

Where  a  Mahomedan  wife  in  re-conroying  to  her  hns- 
band  the  properly  received  from  him  in  lien  of  dower, 
took  from  him  a  written  agreement  in  which  he  cove- 
nante  I  to  pay  her  a  certain  sum  of  money  annually  with- 
out  obj^'Ction  or  demur,  held  that  the  husband  could 
not  avoid  payment  on  any  of  thu  pleas  on  which  a 
Mahomedan  husband  could  avoid  the  payment  of  mjun- 
teuance  to  a  wife. 

Macpherson,  J. — I  am  of  opinioa  that  the 
judgment  of  the  Appellate  Court  is  right 
and  ought  to  be  affirmed. 

It  Is  contended  that  we  ouf^ht  to  remand 
the  case  in  order  tiiat  the  Judge  raay  decide 
the  question  whether  or  not  the  defendant 
is  entitled  to  the  350  rupees  mentiooed  In 
the  pleadings. 

The  Jud«;e  in  his  decisiou  takes  oo  aoticQ 
whatever  of  this  (juestioo. 
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It  is  argued  that  inasmuch  ns  one  of  the 
writteo  grounds  of  appeal  filed  io  the  Lower 
Appellale  Court  related  to  this  matter,  we 
are  now  bmind  to  remond  the  cose  for  ao  ex- 
press decision  ^f  this  point. 

I  thiuk  we  are  not  bound  to  do  any  thing 
of  the  sort,  when  there  is  nothing  to  induce 
ns  to 'suppose  that  the  Judge  was  ever  nsked 
to  express  any  opinion  as  to  these  350  ru- 
pees. Grounds  of  appeal  are  daily  stated 
in  the  written  memoranda  of  appeal  which 
are  not  alluded  to  when  the  appeal  comes  on 
for  hearing.  If  they  are  not  then  alluded 
to,  it  is  the  fanlt  of  the  parties  and  ixot  of 
the  Judge  if  no  decision  is  passed  upon 
them. 

If  a  disiiDct  issue  such  as  this  as  to  the 
rupees  350  had  ever  been  urged  before  the 
Judge,  if  his  attention  had  been  called  to  it 
it  ail,  1  have  no  doubt  that  he  would  have 
decided  it.  If  he,  having  had  his  attention 
called |to  it,  failed  to  decide  the  point,  the 
proper  course  for  the  appellants  to  pursue 
was  to  ask  him  to  review  his  judgment  and 
add  to  it  the  decision  which  he  had  omit- 
ted. 

The  iappeal  is  dismissed  with  costs. 

JMookerjee,  J, — I  entirely  concur.  I  think 
it  is  a  serious  imputation  on  a  Judge  to  say 
that  he  has  not  paid  any  attention  to  a  par- 
ticolar  plea  distinctly  raised  before  him  in 
argument.  It  must  be  shown  to  us  clearly 
that  the  point  was  actually  pressed  in  the 
Lower  Appellate  Court  before  we  can  re- 
mand the  cose  to  the  Judge  for  an  opinion 
on  that  point.  It  is  not  sufficient  to  show 
thnt  the  written  grounds  of  appeal  contain 
the  oijection  ;  for  we  find  that  the  pleaders 
seldom  urge  nil  the  objections  contained  in 
the  mpi^randa  of  appeal.  In  the  exercise 
of  their  discretion,  they  often  abandon  many 
of  them  which  they  consider  to  be  unten- 
able or  frivolous. 

In  all  cases  where  the^Courts  below  real- 
]j  omit  to  notice  a  particular  objection  urg- 
ed, the  parties  ouglit  ro  be  able  to  satisfy  ns 
tfaftt  the  poini  was  actually  taken  before  tlie 
Judge  in  the  oral  pleadings.  This  can -be 
done  either  by  nn  affidavit  of  some  person 
actually  present  in  Court  who  heard  the 
point  raised,  or  by  a  petition  to  the  Judge 
drawing  his  attention  to  the  omission  and 
asking  him  to  pass  an  opinion  on  the  parti- 
cular poiut.  A  copy  of  this  petition  with 
the  order  of  the  Judge  mny  be  sufficient  to 
show  thai  the  point  was  raised  before  him. 

)a  (he  ab6«a«e  of  ony  sucU  Qnd^noo,  we  aiQ 


bound,  I  think,  to  presume  from  the  fact  of 
the  Jud^e  taking  no  notice  whatever  of  the 
point,  said  to  have  been  pressed  before  himi 
that  it  was  in  fact  never  pressed. 

As  regards  the  point  of  Mahomedan  law 
raised  in  the  case  to  the  effect  that  tlie 
])laintiff  is  not  entitled  to  the  maintenance 
claimed  on  the  ground  of  her  being  n 
** rebellious  wife"  who  had  refused  to  live 
with  her  husband,  the  defendant,  I  am  of 
opinion  that  the  contention  is  entirely  un- 
tenable. The  Judge  is  right  in  holding  that 
the  contention  does  not  arise  in  this  case. 

The  plain ti£f  does  not  sue  for  maintenance 
in  right  of  her  being  a  wife  of  the  defen- 
dant under  the  Mahomedan  law  for  the  first 
time  in  this  suit  :  but   it  appears   that  the 
plaintiff    when    re-conveying    the   property 
iissigned   over   to  her  by  the  defendant  In 
lieu  of  dower,  had  taken  a  written  agreement 
from  the  defendant  in  which  the  defendant 
had   expressly  agreed    and    covenanted    to 
pay  annually  the  sum  of  600  rupees   to   the 
plaintiff   without  any    objection  or   demur. 
This  agreement  was  therefore  for  a  valuable 
consideration    paid   by   the   plaintiff  to   the 
defendant.     In    this    suit,    the    plaintiff*    is 
only  demanding  this  sum   of  money  which 
ii;   the  agreement  however  is  called  a  ''  sum 
allotted  for  her  maintenance."     The  plain- 
tiff, it  therefore  appears  to  me,  is  not  claim- 
ing a   maintenance   in    the   strict   sense  of 
that  term  from  the  defendant  because  she 
was  his  wife  and  as  such   entitled  to  some 
maintenance,  but  she  is  asking  the  defendant 
to  fulfil  the  terms  of  the  contract  entered 
upon  by  him  with  her  in  this  agreement. 
There  is  no  stipulation  in  this  deed  ihat  the 
plaintiff  will  be  entitled  to  this  sum  in  case 
only  of  her  living  in  the  same  house  with 
the  defendant,  or  that  she  would  forfeit  this 
amount   if  she    lives    elsewhere.     I    think 
therefore  that  the   point  of  Mahomedan  law 
piessed  upon  us  does  not  arise  in  this  case. 
This  is  a  suit   founded  on    an    express   con- 
tract of  the  defendant  to  pay  a  certain  sum 
of  money  annually   to  the  plaintiff  in  consi- 
deration  of  her  relinquishing   the   property 
she  obtained  as  her  dowry   for   the   term  of 
the  natural  life  of  the  defendant.     The  fact 
of  plaintiff  being  the  wi'fe  of  the   defendant, 
or    this   annuity  or   allowance   being   called 
"  maintenance,"  would  not  change  the  real 
character  of  the  allowance,  and  enable   the 
defendant  to  plead  any  of  ihe  pleas  on  which 
a  claim    to   maintenance  by  a   Mahomedan 
wife  can  be  avoided  by  the  husband  under 
the    law   of  that    religion.     Here  are    two 
parties,    oae    has   relinquished  a    valuably 
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property  on  a  consideration  of  an  annual 
payment  of  600  rupees,  the  other  accepts 
the  same  and  covenants  to  pay  this  sum  with- 
out any  objection.  This  appears  to  me  to  be 
clearly  a  simple  case  of  contract,  and  plain- 
tiff will  succeed  exactly  as  if  she  was  not 
the  wife  of  the  defendant  but  a  stranger 
who  had  parted  with  her  property  for  a 
consideration  of  600  rupees  to  be  annually 
paid  to  her  by  the  defendant.  The  appeal 
should  be  dismissed  with  all  costs. 


The  21  fit  March  1871. 

Present : 

TheHon'bleJ.P.  Normnn.  Officiating  Chief 
Justice^  and  the  Hon'ble  E.  Jackson,  Judge. 

Breach  of  contract— Xilability—OaiiBa 
of  action. 

Case  No.  2187  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Nuddea,  dated 
the  ISth  July  1870,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis* 
tricty  dated  the  6th  December  1869. 

Brojo  Nnth   Paul  Ghowdhry  and    another 
(Defendants)  Appellants, 

versus 

Bimola  Soonduree  Dossia  (Plaintiff^  Re^ 
spondent, 

Baboos  Taruck  Nath  Sein  and   Mohendro 
Lai  I  Shame  for  Appellants. 

Baboos  Chunder  Madhub  Ghose  and  Kalee 
3Iohun  Doss  for  Respondent. 

DefendAnts  for  a  consideration  granted  to  plaintiffs 
a  lease  of  certain  churs,  which  were  an  accretion  to  a 
zemindary  and  had  been  in  the  possesion  of  Gk)vern- 
nieot,  but  were  at  the  time  ander  temporary  settlement 
with  the  defendants.  Subsequently  defendants  sold 
their  zemindary  to  a  third  pwirty  reserving  to  them- 
selves the  chur.  Ultimately  it  w^as  ordered  by  the 
Commissioner  of  Revenue  that  the  churs  should  be 
settled,  not  with  defendants  bnt  with  the  purchasers 
(the  third  party),  as  appertaining  to  the  zemindary. 
Defendants  having  thus  become  unable  to  give  plaint- 
iSs  possession  were  sued  for  a  refund  of  the  premium 
or  consideratioQ  money. 

Held  that  it  was  t!;e  duty  of  the  defendants  to  take 
steps  to  call  in  question  the  decision  of  the  Commission- 
er, and  that  their  manager's  admission  of  their  liability 
to  re-pay  the  premium  with  interest  nut  an  end  to  any 
claim  for  damages  for  the  original  breach  of  contract 
and  constituted  a  fresh  cause  of  action  from  which  limi- 
tation ran. 

^Wman,  C.  J, — Wb  think  there  is  no 
ground  for  disturbing  the  decision  of  the 


Lower  Appellate  Court.  The  facts  are 
shortly  these.  The  defendants  by  a  pottab, 
which  was  duly  registered,  granted  a  lease, 
for  a  consideration  of  a  bonus  or  premiom 
of  rupees  2,537-8  annas,  of  1,538  beegahs, 
odd  cottahs,  nt  a  rent  of  rupees  725,  in  eer- 
tain  churs.  These  churs  were  an  accretioo 
to  a  zemindar ee  called  Dehee  Powmeen  which 
belonged  to  the  plaintiff.  The  chars  btd 
been  in  the  possession  of  Governinent  for 
several  years  ;  but  at  the  time  of  the  mak- 
ing of  the  pottali,  the  defendants  had  obtain- 
ed  a  temporary  settlement  of  them.  The 
defendants  subsequently  sold  their  zemio- 
daree  Dehee  Powaeen  to  Thakoor  Dom 
Gossain,  reserving  to  themselves  the  ckan 
called  Sattrakatee.  Thakoor  Doss  Grossaio 
obtained  a  settlement  of  the  zemindaree,  and 
the  defendants  applied  for  a  settlement  of 
the  churs.  But  it  was  ultimately  ordered 
by  the  Commissioner,  by  a  letter  dated  the 
16th  of  February  1863,  that  the  churs 
should  be  settled,  not  with  the  defendaots 
but  with  Thakoor  Doss  Grossein,  as  apper- 
taining to  the  zemindaree.  The  defendants 
thus  became  unable  to  give  to  the  plaiotitf 
possession  of  the  churs  comprised  in  the 
putnee  pottah,  and  the  present  suit  is  brought 
to  compel  them  to  refund  the  premium. 

The  evidence  on  the  part  of  the  plaintiff 
shows  that  in  1271  an  interview  took  place 
between  the  plaintiffs  and  Brojo  Nath  Paul 
Chowdhry,  who.was  the  manager  and  eldest 
member  of  the  family  of  the  defendaotA, 
at  which  meeting  Brojo  Nath  admitted  the 
liability  of  the  defendants  to  re-pay  the  bonus 
which  they  had  received  with  interest, 
inasmuch  as  the  defendants  were  unable  to 
give  possession  in  accordance  with  the  termd 
of  the  pottah. 

The  first  Court  on  this  evidence  made  a 
decree  in  favor  of  the  plain  tiffs,  declaring 
them  entitled  to  a  return  of  the  bonus  toge- 
ther with  rupees  200  which  had  been  sab- 
sequently  paid  as  rent. 

From  that  decision  there  was  an  appeal 
to  the  Judge,  and  the  principal  point  argued 
before  him,  and  again  before  ourselves,  has 
been  that  the  suit  is  barred  by  limitation. 

The  first  Court  finds  that  the  plaintilTs 
statement  that  Brojo  Nath  Paul  Chowdhry, 
as  manager  of  the  defendants'  family  and 
affairs,  had  agreed  on  their  behalf  to  re-pay 
the  money  is  proved;  and  if  that  be  so, 
there  is  no  question  whatever  that  the  agree* 
ment  between  the  plaintiff  and  the  defend- 
ant Brojo  Nath  amounted  to  an  agreemea^ 
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to  put  an  end  to  any  claim  that  might  arise 
in  a  suit  for  damages  for  the  breach  of  the 
orijrinal  contract,  and  constituted  a  fresh 
cause  of  action;  and  as  this  suit  was  brought 
T»iihiu  three  years  from  that  date,  it  would 
clearly  in  any  view  of  the  case  be  within  time. 

The  defendants,  however,  preferred  an 
appeal  against  the  decision  of  the  Subordi- 
nate Judge  on  that  point,  and  the  Judge  on 
appeal  omits  to  express  any  opinion  as  to 
whether  the  admission  on  the  part  of  Brqjo 
Nath,  which  was  denied  by  him,  was  really 
made  as  alleged. 

We,  therefore,  cannot  rest  our  decision  in 
affirmiDg  his  judgment  on  an  assumption 
that  the  admission  was  made.  It  turns  out, 
however,  that  the  pottah  being  a  duly  regis- 
tered pottaii  and  containing  a  contract  to 
^iFe  possession  at  the  commencement  of 
1268,  the  suit  was  originally  brought  with- 
in six  years  from  the  commencement  of 
1263,  and  is  therefore  clearly  within  time. 

The  defendants  have  also  contended  that 
no  breach  of  contract  on  their  part  is  shewn. 
We  are  of  opinion  that  the  objection  ou^lit 
not  to  prevail.  Wq  are  certainly  impressed, 
on  the  facts  as  stated  to  us  by  the  vakeels 
on  both  sides,  with  the  belief  tliat  under  the 
pottah  as  granted  by  the  defendants,  the 
plaintiffs  may  have  acquired  a  ri«jht  which 
they  could  probably  enforce  as  against  Tha- 
koor  Doss*  Gossaiu. 

We  certainly  do  not  understand  why  the 
Commissioner  should  have  insisted  on  giving 
to  Thakoor  Doss  Gossain  a  settlement  of 
the  entire  zemindaree  including  the  accreted 
churs,  when,  by  the  contract  under  which 
Thakoor  Doss  Gossain  became  owner  of  the 
zemindaree,  all  rights  to  such  accreted 
churs  were  expressly  excluded. 

It  appears  to  us,  however,  that  it  was  the 
duty  of  the  defendants,  as  owners  of  the 
zemindaree,  as  persons  who  had  agreed  to 
give  possession  to  the  plaintiffs,  to  have 
taken  steps  to  call  in  question  the  correct- 
ness of  the  Commissioner's  decision  in  1863, 
either  by  suit  or  by  an  appeal  to  the  Board 
of  Revenue.  It  seems  to  us  that  the  plaint- 
iff allowed  wliat  was  a  reasonable,  and  more 
than  reasonable,  time  to  elupso  to  enable 
the  defendants  to  take  such  steps  to  assfnt 
thfir  own  title  as  zemiudars  and  put  the 
plaintiffs  in  possession  ;  and  if  it  be  true, 
ii6  we  are  disposed  to  believe  that  it  must  be 
true,  that  the  defendants  through  their 
mouth-piece,  Brijo  Nuih,  elected  not  to  pur- 


sue their  rights  and  offered  to  pay  back  the 
bonus  to  the  plaintiffs,  it  was  not  incumbent 
on  the  plaintiffs  to  fight  out  a  battle  which 
was  not  their  own. 

We  think,  therefore,  that  the  decree  la 
favor  of  the  plaintiffs  was  correct. 

The  decree  of  the  Lower  Appellate  Court 
is  afhrmed  with  costs. 


The  21st  March  1871. 

Present : 

The  Hon^ble  F.  A.  Glover  and  W.  Ainslie, 
Judges* 

PosBOBBory  Buit— Rent-free  title— 
pnuB  proband!. 

Case  No.  2333  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judicial  Commissioner  of 
Chota  Nag  pore,  dated  the  29th  July  1870, 
reversing  a  decision  of  the  Moonsiff  of 
that  District,  dated  the  2lst  December 
1869. 

Ram  Naraia  Singh  Deo  Bahadoor  (Plaintiff) 
Appellant, 

versus 

Bistoo  Thakoor  (Defendant)  Respondent, 

Baboo  Bhowanee  Chiirn  Dutt  for  Appellant. 

Baboo  Radhiha  Churn  Mitter  for  Respond- 
ent. 

In  a  suit  to  recover  possession  of  land  within  plain- 
tiff's estate,  in  which  defendant  seta  up  a  rent-free  title, 
all  that  plaintift'  is  required  to  show  is  that  either  he 
or  his  predecessor  had  received  rent  for  the  laud  at 
some  time  subsequent  to  the  perpetual  settlement,  in 
which  case  the  onus  of  proving  title  falls  on  the  de- 
fendant. 

Glover,  J. — This  was  a  suit  to  recover 
possession  of  a  certnin  portion  of  land  which 
is  admittedly  contained  within  m  uzali 
Khoodeebank,  the  property  of  the  plaintiff. 
It  appears  that  in  1273  one  Sreenath  Mah- 
ton,  a  ryot  on  the  land,  sued  the  present 
defendant  for  damages  for  the  illegal  cutting 
of  his  crops.  This  suit  failed,  and  the 
plaintiff,  as  owner  of  the  laud  within  which 
the  jote  was  situated,  brings  this  suit  to 
recover  possession  from  the  defendant  on 
the  ground  that  the  cutting  of  his  ryot's 
crops  has  dispossessed  him  from  a  portion  of 
hiii  property.    The  defeuce   wau   that   tkti 
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InDd  did  not  belong  to  the  plaintiff  at  all, 
but  was  part  of  the  defendant's  rent-free 
tenure.  The  first  Court  found  for  the  plain- 
tiff, holding  that  he  had  proved  that  the 
land  was  comprised  within  liis  villnge  ;  that 
he  had  been  ousted,  as  alleged,  by  the  de- 
fendant ;  and  that  the  defendant  had  altoge- 
ther failed  to  prove  his  case. 

On  appeal  the  Judicial  Commissioner  re- 
fused to  attach  any  credence  to  the  witnesses 
brought  forward  by  the  plaintiff,  on  the 
ground  that  in  the  former  case  in  which  the 
ryot  had  sued  for  dnmaires,  he,  the  ryot, 
had  been  unable  to  prove  that  the  lands  now 
in  dispute  had  been  cnhivated  by  him.  He 
found  that  although  in  that  case  proof  of 
Sieenath*8  cnltiration  had  failed,  in  this 
case  seven  witnesses  had  come  forward  to 
give  evidence  as  to  that  ;  fact  and  on  this 
account  he  disbelieves  the  evidence  and  says 
that  the  depositions  of  these  witnesses  can- 
not in  the  teeth  of  the  Principal  Sudder 
Ameen's  decision  prove  the  plaintiff's  pos- 
session through  Sreenath;  and  therefore  that 
the  plaintiff's  case  had  not  been  proved. 

It  appears  to  us  that  this  decision  cannot 
stand.  The  land  being  admittedly  within  the 
plaintiff's  mouzah  and  the  defendant  setting 
up  a  rent-free  title  to  it,  all  that  the  plaintiff" 
was  required  to  do  was  to  show  that  either  he 
Iiimself  or  his  predecessor  had  received  rent 
for  that  land  at  some  time  subsequent  to  the 
perpetual  settlement,  in  which  case  the  onus 
of  proving  his  title  to  the  land  as  rent-free 
would  l^e  on  the  defendant.  In  this  case  the 
plaintiff  produced  no  Ifss  than  seven  witness- 
es, who  depose  to  the  fact  that  Sreenath  was 
the  ryot  cultivating  the  land  on  behalf  of  the 
plaintiff  and  that  the  plaintiff  had  received 
rent  from  him.  The  Judicial  Commis- 
sioner's reasons  for  disbelieving  this  evidence 
appear  to  us  altogether  insufficient,  for  what- 
ever may  have  passed  in  a  previous  case 
between  the  defendant  and  Sreenath  can 
be  no  evidence  whatever  against  the  plaintiff 
in  this  case  ;  and  even  if  it  were  treated  as 
evidence,  it.  would  be  no  ground  for  dis- 
believing the  evidence  of  witnesses  who 
have  distinctly  sworn  to  the  fact  of  the 
payment  of  rent  by  Sreenath  to  the  plaint- 
iff for  the  lands  in  dispute.  It  is  not, 
moreover,  very  clear  that  the  original  case 
brought  by  Sreenath  decided  this  point 
adversely  to  the  plaintiff's  contentioti  in  this 
case.  The  record  of  that  case  has  not  been 
filed,  and  all  that  the  Judicial  Commissioner 
bas  gone  upon  is  a  statement  by  the  Prin- 
cipal Sudder  Ameen   iucidcutally  OM^dQ  in 


the  course  of  his  decision  ;  and  considering 
that  the  first  Court  in  that  case  had  ffiveii 
a  decision  for  the  plaintiff  on  the  groaod 
that  cultivation  of  the  land  by  his  ryot 
Sreenath  had  been  proved  to  ita  satisfaction, 
it  is  certainly  not  enough,  supposing  evet 
the  former  case  was  evidence,  to  rely  for 
reversing  the  decree  of  the  first  Cotirt  upon  a 
chance  remark  in  the  midst  of  the  Snbordi^ 
nate  Judge's  decision  in  a  case  in  which 
the  plaintiff  in  this  suit  was  not  a  party. 
In  this  case,  moreover,  we  find  that  one  at 
least  of  the  defendant's  witnesses  proves 
that  part  of  the  plaintifi^s  case,  namely, 
that  Sreenath  was  io  possession  of  the  land. 

We  think,  therefore,  that  the  decision 
of  the  Judicial  Commissioner  has  been 
come  to  upon  what  is  not  legal  evidence, 
and  that  his  decision  should  be  reversed, 
that  of  the  first  Court  restored,  and  this 
appeal  allowed  with  costs. 


The  21st  March  1871- 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges, 

Hindoo  Xiaw— Adoption— Sodras* 

Case  No.  2591  of  1870. 

Special  Appeal  from  a  decision  y}ass€d  h^ 
the  Subordinate  Judge  of  Rajshnkye. 
dated  the  \2th  September  1870,  reversing 
a  decision  of  the  hfoonsiff  of  Pubna^ 
dated  the  26th  April  1870. 

Nittjanund  Ghose  (Defendant)    Appellant, 

versus 

Kishen  Dyal  Ghose   (Plaintiff^  Respondent, 

Baboos    Mohinee    Mohun    Rog    and    fssmr 
Chunder  Chuckerbutig  for  Appellant. 

Baboo  Lukhee  Churn  Rose  for  Bespoodeot. 

Per  Bof/lej/,  ./.—The  ceremonies  ncce^ssry  in  the  caae 
of  adoption  in  the  superior  classes  are  not  neoes^tarr 
in  the  case  of  adoption  by  a  stidnu  Where  the  adopted 
son  is  A  member  of  the  family,  the  mere  isrivin^  an*^ 
taking  may  be  sufHcient  to  give  ralidity  to  the  m4lopCk>ti. 

Bagleg,  J. — I  AM  of  opinion  that  this 
special  appeal  roust  be  dismiv^sed  with  costs. 
The  main  question  raised  before  ns  is  that 
the  mere  giving  and  taking  of  the  sod  was 
not  sufficient  for  the  purposes  of  adopton, 
and  tliat  there  is  no  proof  on  the  record  of 
tbe  performaQQe  of  tbo«e  cereinoni^s    which 
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ire  required  by  the  Hindoo  Law  to  give  va- 
lidity to  the  adoption  in  this  case,  which  is 
admittedly  one  of  a  sudra. 

Another  point  raised  is  that  the  suit  is 
Wred  by  limitation. 

I  think  it  is  suflScient  for  the  pnrposea  of 
this  appeal  to  deal  with  the  fitat  point  only. 
Now,  it  is  clear  that  the  adoption  was  made 
ia  1247,  B.  C.  It  is  also  clear  that  this  suit 
lias  been  brought  30  years  afterwards.  It 
is  also  admitted  that  there  was  no  dispute 
ia  regard  to  this  property  until  the  year 
1256.  or,  in  other  words,  that  from  the  year 
1247  down  to  the  year  1256  there  was  an 
ooioterrupted  enjoyment  of  all  the  rights 
that  belong  to  an  adopted  son  by  the  adopted 
600  in  this  case  ;  and  it  is  not  denied  that  the 
faneral  rites  of  the  father  were  performed 
by  this  adopted  boy. 

It  is  urged  that  these   funeral  rites  might 
just  as  well  be  performed  by  the  other   mem- 
bers of  the  family  ;   but  this  is  rather   beg- 
ging the  question.     Everybody   l^oows  that 
the  sapindas   are  entitled    to    perform   the 
faneral  ceremonies  ;  but  it  is  equally  known 
lliat  an  adopted  son  fully  represents    the  son 
of  the  father,   and   that  on    the  ground  of 
this  very  representation  it  is  he  who   is   or- 
dinarily looked  to  for  the  performance  of  the 
foneraf  rites  of  the  adoptive  father. 
• 
We  are  referred  to  a  case  reported  at  page 
9,  Volume  XIII,  Weekly  Reporter,    decided 
bj  Mr.  Justice  Loch  and  myself;  but  I  think 
that  that   case    has   no   bearing   upou    the 
question  at  issue  in  this  case.     In  that  case, 
altliottgh   tlie   objection    taken    was   that   a 
sudra   adoption    is    not  valid   in  the  absence 
of  certain  ceremonies  enjoyed   by    the   Hin- 
doo Law,    we    found    that   such    ceremonies 
bad   been     performed.     It   is   then    ingeni- 
ou<»ly     remarked     that     in     that    case   we 
gave  our  opinion  that   the   performance   of 
those  ceremonies  was    necessary   to  render 
the  adoption   valid,  but  did  not  express  that 
opinion  with  regard  to  ttie   necessity   of  the 
Hindoo  Law,  but  only  with  reference  to   the 
^(s   of   (he   case.     We    substantially  said 
there  tliat    it  was   unnecessary  to   go   into 
the  question   whether  the  ceremonies  were 
a)»8olutely    requisite    or   not,    because    they 
were  performed  in  that  case   and    were   re- 
i«rred    to  aa   having    been  performed.     On 
the  other  hand,  we  have   not  been    pointed 
out  any  decision,  nor  are   we   aware  of  any 
aathority,  mliDg  that  the  same  ceremonies 


which  are  necessary  to  be  observed  in  tho 
case  of  an  adoption  in  the  superior  classes 
are  also  necessary  in  the  case  of  un  adoption 
by  a  sudra.  In  addition  to  this,  we  have 
this  prominent  fact  in  the  present  case,  that 
the  adopted  son  is  a  brother's  son,  a  member 
of  the  same  family,  in  rejrard  to  whom  the 
mere  giving  and  takinjx  may  be  sufficient  to 
give  validity  to  the  adoption,  which  has  been 
called  into  question  after  the  lapse  of  so  long 
a  time  in  the  course  of  which  the  question 
as  to  whether  the  necessary  ceremonies  were 
performed  or  not  was  never  raised.  The 
presumption,  therefore,  is  that  all  tliat  was 
necessary  to  render  the  adoption  valid  had 
been  performed;  and  with  this  presumption  on 
the  one  side,  it  entirely  lies  upon  the  opposite 
party  to  rebut  it.  Now,  whit  do  we  find 
that  rebuttal  consists  of  ?  We  have  a  clear 
finding  of  fact  by  the  Subordinate  Judge 
below  in  the  following  words  : — **  The  de- 
''  fendant  has  not  been  able  to  adduce  any 
'^  oral  and  documentary  evidence  to  show 
'*  that  the  plaintiff  is  not  an  adopted  son,  and 
'^  is  not  in  possession  of  the  other  properties 
'^  left  by  Nimaye,  and  also  to  substantiate  his 
"  own  pleas.** 

Under  these  circumstances,  we  think  wd 
should  be  wrong  if  now,  after  the  lapse  of  so 
many  years  when  the  adopted  son  lias  beeu 
recognized  as  such  by  all  the  members  of  the 
family,  has  performed  the  funeral  rites  and 
succeeded  to  the  property  of  his  father,  wa 
are  to  declare  the  invaliiiiry  of  his  position 
as  adopted  son. 

In  this  view,  we  think  it  is  needless  to 
go  into  the  question  of  limitation.  Ic  is 
sufficient  to  say  that  the  suit  has  been 
brought  within  12  years  from  the  date  of  the 
alleged  dispossession. 

The  special  appeal  is  dismissed  with 
costs. 

Paul,  J. — I  concur.  I  consider  the  deci- 
sion of  the  Subordinate  Judge  to  be  a  sen- 
sible and  a  careful  judgment.  Without 
dwelling  at  present  on  the  question  of 
Hindoo  Law  raised,  I  think  that  question 
does  not  arise  in  the  present  case  ;  because  ic 
is  clear  that  on  the  death  of  Nimaye  the 
plainiifi*  was,  by  consent  of  all  the  male 
members  of  the  family,  allowed  to  perform 
the  sradh  of  Nimaye  and  to  succeed  and 
get  into  possession  of  all  the  properties  left 
by  Nimaye.  Under  such  circumstance,  ic 
would  be  apparently  unjust  and  an  extreme- 
ly hard  case  if  the  defendant  is  now  allowed 


Digitized  by 


Google 


302 


Civil 


THE  WflKKLY  BKPORTBH. 


Rulings,       [Vol.    XV. 


to  raise  a  question  in  regord  to  property 
"which,  by  common  consent  of  all  the  mem- 
bers, had  been  allowed  to  the  plaintiff  on  the 
death   of  Nimaye. 

With  regard  to  the  question  of  limitation, 
I  hnve  to  observe  that  it  has  been  found  by 
the  Lower  Appellate  Court  that  the  former 
suit  was  a  fraudulent  suit,  inasmuch  as 
Gobind  was  not  the  proper  guardian  of 
Nimaye.  That  being,  so  the  decree  is  not 
bindinoTf  and  limitation  commences  to  run 
from  the  date  of  dispossession,  which  is 
^itiiin  12  years  of  the  present  suit. 


The  22nd  March  1871. 

Present : 

The  Hon*ble  A,   G.   Macpherson   and   W. 
Ainslie,  Judges. 

Certificate  under  Act  ZXVXX  of  1861 
— Section  €0^9  Code  of  Criminal 
Procedure— Seotion  7  Reg^ulatlon 
V  of  1799. 

Case  No.  22  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Patna,  dated 
the  16th  January  1871. 

Cazee  Abid  Hosseia  (Petitioner)  Appellant, 

versus 

Mussamut  Benzun  (Opposite  Party)  7?^- 
spondent. 

Mr.  C,  Gregory  for  Appellant, 

M.  R.  E.  Twidale  for  Respondent. 

Case  .—A  died  leaving?  a  widow  and  two  daughters,  and 
property  in  cash  and  Government  secureties.  None  of 
biH  heirs  being  present  at  the  time,  tlie  Magistrate  sent 
the"  property  to  the  Collector  as  lavaris.  The  widow  ap- 
plied for  a  certificate  under  Act  XXVII  of  1861  and 
obtained  it  from  the  Judge,  who  rejected  a  similar  appli- 
cation from  one  H.  alleging  himself  to  be  a  cousin  of  the 
deceased.    The  widow  then  ormed  with  the  certificate 


applied  for  the  property  to  the  Mafpstrate,  who,  oa  a 
representation  from  H.  that  he  had  appealed  to  the  High 
Court,  refused  to  deliver  the  property,  ITie  is-idow  tben 
appealed  to  the  Sessions  Jud^e  who  dismisteerd  her  ap- 
peal. She  then  moved  the  Hiffh  Court  under  JSectioo 
404  of  the  Criminal  Procedure  Code. 

Hkld  that  the  High  Court  had  no  jari!»dictiOT  to 
deal  with  the  matter  under  the  Section  referred  to, — 104 
Act  XXV  of  1S61. 

Held  that  the  property  taken  possession  of  by  tbt 
Magistrate  ought  to  have'  found  its  way  into  the  com- 
tody  of  t!ie  Civil  Court  in  the  manner  contemplated  br 
Section  7  Kecrulation  V  of  1799,  and  that  the  Civil  Conn 
ought  to  treat  the  property  as  practically  in  its  oira 
temporary  care. 

Held  (as  regard's  H's.  appeal)  that  the  property  might 
be  delivered  to  the  widow  who  held  the  certificate,  on  5er 
furnisliiuff  proper  security  for  the  purpose  of  indenmiiy- 
ing  the  appellant  II. 

Macpherson,  J, — We  think  this  rule  ought 
to  be  discharged  on  the  gjround  that  we  bare 
no  jurisdiction  to  deal  with  the  matter  under 
Section  404  of  the  Criminal  Procedure  Coda 
or  otherwise. 

We  may  add,  however,  that  the  whole  of 
the  proceedings  appear  to  us  to  have  been 
wrongly  conceived  throughout,  and  that  the 
property  which  was  taken  possession  of  by 
the  Magistrate  ought  to  have  found  its  way 
into  the  care  or  custody  of  the  Civil  Court 
in  the  manner  contemplated  by  Section  7 
Regulation  V  of  1799  ;  and  we  think  that  the 
sooner  the  Magistrate  has  the  matter  dealt 
with  under  that  Regulation,  the  belter  it  will 
be  for  himself  if  he  wishes  to  avoid  respon- 
sibility for  the  property  which  is  now  in  hia 
custody. 

As  at  present  advised,  we  see  no  reason 
why  the  Zillah  Court  should  not  treat  the 
property  in  the  Magistrate's  hands  as  being 
practically  in  the  temporary  care  of  the 
Civil  Court. 

As  to  the  certificate  which  is  the  subject 
of  the  Miscellaneous  Regular  Appeal  No.  22, 
we  simply  confirm  the  order  granting  a  cerii- 
ficnte  to  the  respondent,  without  expressiug 
any  opinion  as  to  the  relationship  of  the  ap* 
pellant  to  the  deceased.  But  we  shall  or<ler 
that  proper  security  to  the  fullest  extent,  that 
can  be  required  for  the  purpose  of  inderaoi- 
fying  the  appellant,  shall  be  taken  from  the 
respondent  (if  it  hfiS  not  been  already  taken). 
For  the  purposes  of  calculating  the  nmouni 
of  that  security,  the  rupees  16,000  which 
the  respondent  claims  as  being  his  own  pro- 
perty  must  be  deemed  as  part  of  the  esuta 
of  the  deceased. 

We  make  no  order  as  to  costs. 
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On  referring  to  the  judgment  of  ifie  Sul> 
ordiute  Judge,  we  find  tlint  this  point  wns 
considered  by  hira,  for  he  remnrks  with   re- 
ference to  the  Moon8iff*d  finding  on  tlie  com- 
parison   of  handwriting  tbut  the  concliasinu 
of  the  MoonsifT  does  not  seem  to  him  suffi- 
cient.    I  uuderstnnd  the  menning  of  this  to 
be    that,   in    the  face  of  the  stronsr  reasons 
whicii  the  Suhordinnte  Judge  ihoucriit  suffi- 
cient to  enable  him  to  sny  thnt  the  bond  wns 
never  executed  by  the  defendnnt,  the   mere 
comparison  of    handwriting  wtis   nut  suffi- 
cient to  establish  an  entirely  contrary  state 
of  things.     With  reference  to  anniher  part 
of  his  decision  on  the   MoonsifT's  lindiiiK  as 
to  ilie  law  laid  down  in  Norton  on  Evidence, 
we  Hnd  tliat  the  Subordinate  Judge  is  qniie 
correct,    i'  asinnch    as    the    prinriple  of   law 
laid    down    in    that  book  regards  only  wit- 
nesses, who  either  from  death  or  any  oiher 
circumstance  are  not  in  a  position  to  attend. 
It  is  urged  generally  by  the  pleader  for  the 
sneciol  appellant  that  the  Subordinate  Judge 
has    wilfully    slut  his  eyes  to  a  number  of 
circumstances  which  are  quite  sufficient  to 
show  that  the  phiintiff's  case  is  just  ond  that 
the   bond    was  really  executed    by    the  de- 
fendant.    It  is  not,  however,  n''Cessnry  that 
we  should  ajiree  with  or  support  all  the  rea- 
sons which  the  Subordinate  Judge  has  given 
for  his  decision.     It  is  sufficient  for  the  pur- 
poses of  this  special  appeal,  if  we  can  say 
on    reading    the    whole  judgment    that   the 
reasons  which  he  has  given,  and   the   infer- 
ences which  lie  has  drawn,  are  not  Hiieh  rea- 
sons and   inferences  as  he  could  not.  lisrhily 
«'ire   or    legally  draw  under  the    facts  and 
circumstances  of   the  cape.     One    point   on 
which  the  Subordinate  Judge  has  laiil  great 
stress  is,  we  think,  a  point  of  very  great  im- 
portance.    We  find  that  at  the    very    time 
when  the  plaimiir  is  said  to  have  lent  this 
tlie  Imiid  to  be  genuine  and  gave  the  plaintiff    monev    to    the   d^^fendant  on  the  bond,  the 

plaintiff  himself  was  indebted  to  the  defend- 
ani  in  no  less  than  rupees  606  on  account 


The  22nd  March  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanalh 
Mitter,  Judges. 

Special  appeal. 

Case  No.  1274  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Backergnnge, 
dated  the  22nd  March  1 870,  reversing  a 
dfcuion  of  the  Moonsiff^  of  Dowlutgunge, 
dated  the  29th  April  1869. 

Rumraeezooddeen  Bhooynn  (Plaintiff)  Ap' 
pel  Ian  if 

versus 

Joymala  (Defendant)  Respondent. 

Baboo  Luleet'Chunder  Sein  for  Appellant. 

Baboo  Grish  Ckunder  Mookerjee  for  Re-    j 
npondent. 

If  the  rca,«(ra9  in  a  jndgmcnt  are  »uch  as  can  !>e  right- 
It  jriveii,  ftiid  the  inlerencea  mucIi   ns  wm   be  lesallv  i 
dwwn,  it  cannot  he  set  a-^idfl  in  ft|)eciyl  appeal  even  if 
the  Appellate  Court  canaot  agree  with  or  support  all  the 
retsons  pren.  1 

Glover.  •/. — This  was  a  suit  on   a  regis- 
Ut^  bond,    dated    16th    Bliudro  1268.    for  | 
rupees   575  principal,  and    rupees  425    in- 
terest, making  up  the  total  rupees  1,000. 

The  defendant  denied  that  she  either  exe-  , 
coted  the  bond  or  that  she  was  a  party  to 
rej;iat€ring  it. 

The  Moonsiff  on   the  evidence  considered  \ 
le  Imiid 
a  decree. 

Tlie  Subordinate  Judge  has  revorsed  that 


decision  and  dismissed  the  plaintiti's  suit. 

It  is  contended  in  special  appeal   that   the 
Subordiuate  Judge  ought  to  have  compared 
the   handwriting  of  the  bond  with  the  ad- 
mitted l.audwriting    of  Tilnrk  Chunder,  the 
son  of  I  he   principal  defendant,  on  another 
document,  this  s<>n  being  the  person  who  is 
said  to  hnve  written  out  ihfi  bond  ;  and  that 
the  first  Court  having  d'tcided  tlie  case   to  a  | 
great   extent   on    the    comparison    of  hand-  ^ 
wriiing,  ihe  Subordinate  Judge  ought  not  to  | 
Lave  put  that   circumstti^ce  entirely  out  of  j 
coiiftidefatiou. 


of  arrears  of  rent.  The  »SubordLnate  Judge 
has  considered  this  a  most  extraordinary 
and  incredible  circumstance,  that  the  defend- 
ant being  creditor  of  the  plaintiff  in  a  very 
liirg'*  sum  should  at  the  same  time  borrow 
money  from  him,  and  thus  put  himself  in 
the  position  of  being  used  fur  the  recovery 
of  the  money. 

We  think,  on  the  whole,  that  the  plaintiff 
has  made  out  no  case  sufficient  to  justify 
our  interrerence  in  special  appeal,  and  we 
theiefore  dismiss  this  special  appeal  wiUi 
COdlS. 
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The  22nd  March  1871. 

Pre s 071  i : 

Tlie  Hon'ble  F.  A.  Glover  nnd    Dwarkanath 
Mitter,    Judges, 

Joint  Hindoo  family  —  Commensality 
-^Presumption, 

Case  No.  1363  of  1870. 

Special  Appeal  from  a  decision  passed  bij 
the  Suhordinale  Judge  of  Naddea,  dated 
the  21  ih  J  fine  1870,  reversing  a  decision 
of  the  J\loonsiff  of  Kooshieah,  dated  the 
29th  May  1867. 

Golani  Mustafa  Khan   and   others   (some  of 
the  Defeudauts)  Appellants^ 

versus 

Sheo    Soouduree    Btirmonee  (Plaintiff)   Re- 
spondent, 

JBaboos    Kalee    Mohun    Doss  and  Kashee 
Kant  Scin  for  Appellants. 

Baboo  liomcsh  Chiinder  Mitter  for  Respond, 
ent. 

Where  part  of  the  family  property  is  i)roved  to  be 
joiiu,  and  the  mcnilxi*8  live  in  coiuuionsnlity,  there  is 
u  very  warrantahh;  prcsuin[)iion,  according  to  Hindoo 
La\v,'tliat  the  family  is  joint. 

Glover,  J, — Tins  fase  was  remanded  bj 
'this Court  on  the20ih  July  1S68*  in  order  that 
tlie  suit,  which  involved  ajzreat  nunil>er  of  de- 
fendants, iniL'ht  ht?  tried  s«M»arately  as  regards 
each  pnrtirulur  party.  This  hus  now  been 
done,  i.nd  Woiii  tho  lower  Cotirts  have  de- 
cided tlie  case  iu  the  terms  of  the  order  of 
remuiid. 

Tlic  suit  was  for  possession  of  12  jotcs  si- 
luaied  in  27  plots  on  the  ground  of  inheril- 
ttince,  ti^e  plaintiff  claiinin;:^  to  succeed  to 
ccit;iiu  sharer  (»f  nncesiral  estates  heretobe- 
fore  held  hy  her  son. 

The  <lefence  was  that  the  property  was 
not  ancesti  III  or  joint,  and  that  it  wjis  the 
separate  ncquisilion  of  the  two  elder  brothers, 
Ham  Narain  and  Gunga  Deen,  by  purchase 
at  auction-sale. 

Tho  Subordinate  Judge  has  held  that  the 
properly  was  partly  joint,  and  partly  ances- 
tral, and  that  the   plaiuiiff,  as  heiresjs  of  her 
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minor  son,  was  entitled  to  the  share  which 
she  claimed. 

The  points  taken  in  special  appeal  are,  first- 
ly, that  the  Subordinate  Judge  has  not  tried 
the  case  00  directed  by  the  order  of  remand, 
inasmuch  as  he  has  not  raised  separate 
issues  on  the  point  of  limitation  in  regard 
to  each  separate  parcel  of  land. 

On  this  point,  we  observe  that  although 
the  Subordinate  Judge  has  taken  the  whole 
of  the  lands  in  dispute  into  consideration 
at  once,  it  is  quite  clear  from  tiie  decision 
he  has  recorded  that  he  considered  the 
question  of  possession  with  reference  to  each 
particular  plot  of  land,  and  has  in  effect 
found  with  regard  to  each  plot  that  the 
plaintiff  has  been  in  possession  within  12 
years  of  suit,  and  that  her  claim  is  not  bar- 
red by  limitation. 

The  second  objection  is  that  the  mere 
finding  that  the  plaintiff's  husband  Hved 
with  his  brothers  in  commensal ity  is  not 
sufficient  to  raise  the  presumption  that  they 
were  members  of  a  joint   undivided   family. 

On  this  point,  we  observe  tliat  the  Subor- 
dinate Judge  lias  not  decided  that  ques- 
tion simply  on  the  ground  that  the  parlies 
lived  in  commensality.  Ue  found,  no  doabt, 
that  the  parties  lived  together;  but  he  also 
found  that  part  of  the  property  was  beyond 
doubt  proved  to  be  joint;  and  taking  4he  two 
facts  together  he  raised,  it  appears  to  us, 
a  very  warrautal)le  presumption  according 
to  the  Hindoo  Law  that  the  family  was 
joint  and  thai  it  was  for  the  defendant  to 
rebut  that  presumption.  He  found,  however, 
that  the  defendant  had  failed  to  rebut  it. 

The  third  ground  is  that  the  Subordinate 
Judge  has  come  to  no  finding  as  regards  the 
defendant's  ohjpciioii  as  regards  plots  7,  9, 
12,  22  and  23.  It  is  contended  that  as 
these  plots  were  sold  under  rent-decrees  for 
their  own  arrears,  the  tenures  passed  to  ihe 
purchaser,  and  whatever  right  tlie  plainiitF 
may  have  had  in  them  was  extinguished  by 
the  sale. 

With  regard  to  this  objection,  it  is  sulH- 
cient  to  say  that  there  is  no  proof  on  ih? 
record  that  the  tenures  weie  sold  for  iheir 
own  arrears.  The  pleader  for  the  speci.il 
appellant  has  not  been  able  to  tliow  that 
such  was  the  fact ;  and  even  if  it  were  not  so, 
there  is  no  doubt  that  the  reasons  given  by 
the  SuborJinate  Judge  iu  his  decision  on 
this  point  iu  the  3rd  issue  are  good  aiid 
sufficient  rcttsous. 

The  special  appeal  is  dismissed  with  cofifes. 
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The  22ad  March  1871. 

Present  : 

The  Hon'ble   E.   Jnckson  nnd  Oiioocool 
Chunder  Mookerjee,  Judges, 

Benamee  sale— Evidence  of  bona 
fides. 

Case  No.  1476  of  1S70. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Chit- 
tagong,  dated  the  29//i  April  1870,  re- 
verfing  a  decision  of  the  S udder  3!oonsiff 
of  that  District,  dated  the  ^th  June  1869. 

Mulhuroollah  (Plaintiff)  Appellant^ 

versus 

Torabooddeen  nnd  otiiers  (Defendanis) 
Respondents. 

Bahoo    Chunder    3/adhub    Ghose    for 
Appellant. 

Mr.  R,  E,  Twidale  for  Respondents. 

Where  a  deed  of  sale  \%  executed  under  circumstances 
which  snirgest  an  intention  to  defraud  creditors,  it  is 
not  Hafficient  that  the  sale  was  formally  made  and  the 
ti«d  duly  registered :  the  Court  must  be  satisfied  as  to 
consideration  havirig  actually  passed  from  the  purchnser 
to  thft  former  owner,  and  as  to  the  source  from  which  the 
parcha  e-money  was  derived. 

Mookerjee^  J. — We  think  that  this  case 
must  be  sent  back  to  tije  Judge  for  a  re-trial. 
The  decision  passed  by  liim  is*  far  from  being 
fialisfactory.  The  plaintiff's  case  was  that 
thedefendnnt  No.  2,  his  judgment- debtor, 
hud  immediately  after  exociUing  a  bond  in 
his  fav3r,  fraudulently  executed  a  kobalah 
in  the  nnmc  merely  of  the  defendant  No.  1, 
A  friend' of  liis  son-in-law,  but  that  the  de- 
feodtint  No.  2  is  the  person  who  was  and  ife 
really  in  the  enjoyment  of  the  property. 

The  Court  of  first  instance  gave  a  decree 
to  the  plaintiff,  giving  several  reasons  for  his 
decision.  It  found  that  the  consideration 
alleged  to  have  been  paid  for  the  purchase 
by  the  defendant  No.  1  was  fnr  below  the 
real  price  of  the  laud.  He  also  found  that 
llie  judgment-debtor  was  really  in  possession 
of  the  property  after  the  sale,  and  that  the 
fact  of  the  aon-in-law  of  the  judgment-debtor 
having,  only  a  few  months  after  the  alleged 
Pale,  taken  a  lease  of  the  property  from  the 
ostensible  purchnser,  defendant  No.  1,  is 
aiao  a  circumstance  which  shows  that  the 


transaction  of  sale  was  a  colorable  one.  The 
first  Court  also  found  that  the  witnesses 
examined  by  the  purchaser  were  all  relatives 
and  dependants  of  the  defendant  No.  2,  and 
from  the  tenor  of  their  deposition  it  waa 
clear  they  were  supporting  the  fraud  of  the 
judgment-debtor,  defendant. 

Ou  appeal  the  Additional  Judge  reverses 
the  decision  of  the  Court  of  first  instance, 
and  says — **  Tiiere  may  be  groriuds  for  sus- 
'*  picion  of  the  sale  under  consideratioa 
"  having  been  effected  with  reference  to  the 
"  seller's  debts,  but  the  sale  was  formallg 
"  made  and  the  sale  deed  dulg  registered 
"  before  the  decree  was  issued."  In  cases 
of  this  nature,  it  is  not  sufficient  to  see 
whether  the  sale  was  formally  made  and  the 
bill  of  sale  was  duly  registered.  What  the 
learned  Judge  ought  to  have  determined  is 
whether  there  was  an  actual  sale  on  payment 
of  consideration,  and  whether  the  money,  if 
any  was  paid,  was  the  money  of  the  pur- 
chaser, defendant. 

Then  the  Judge  goes  on  to  say-^'-  While 
"  it  is  now  urged  that  the  sale  was  purposely 
"  intended  to  evade,  and  before  indeed  the  suit 
"  was  instituted  which  resulted  in  the  afore- 
*'  said  decree."  It  is  of  no  con«equence 
whether  the  sale  was  made  before  or  after 
the  decree,  so  long  as  the  sale  itself  was 
made  fraudulently  in  favor  of  a  dependant 
or  a  friend  in  order  to  evade  the  payment  of 
a  just  debt  or  decree. 

The  Judge  also  no  where  finds  that  con- 
sideration was  paid  by  the  purchaser,  defend- 
ant. His  finding  as  to  possession  is  not  very 
clear.  It  does  not  appear  who  is  really  in 
possession  of  the  property.  The  learned 
Judge  would  have  done  well  to  follow  tho 
directions  laid  down  by  this  Bench  in  a  casa 
reported  in  the  Volume  XV  of  the  Weekly 
Reporter,  page  15,  as  also  by  the  late  Chief 
Justice  in  a  decision  to  be  found  in  X  Week- 
ly Reporter,  page  445.  There  his  Lordship 
said  that  the  real  test  to  be  applied  in  such' 
cases,  is  to  find  whether  the  purchaser  has 
actually  paid  consideration  for  the  purchase  ; 
whether  that  consideration-money  belonged 
to  the  judgment-debtor  or  to  the  purchaser; 
nnd  to  find  whether  the  judgment-debtor  is 
really  in  possession  of  the  property  or  in  any 
sort  of  enjoyment  of  his  purchase. 

Here  in  this  case,  besides  the  fact  of  the 
purchaser  being  a  friend  of  the  son-in-law 
of  the  judgment-debtor  (which  circumstance 
is  of  itself  not  very  important,)  there  are 
many  other  facts  which  throw   the  greatest 
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euapicion  on  this  transaction,  and  it  is  incam- 
bent  npon  the  defenHnnt  wlio  snya  that  he 
lins  mnde  a  bona  fide  purchase  to  clear  all 
those  suspicions  and  to  establish  that  he  is  a 
purchaser  who  has  paid  valuable  consider- 
ation for  his  purchase.  The  Judge  dues  not 
seem  to  hnve  looked  into  those  iminrs  on 
ivhicli  the  first  Court  hns  founded  its  decree. 
He  has  simply  relied  for  the  bona  fides  o^  the 
trnnsuctioii  on  the  circumstance  of  the  bill 
of  sale  having  been  drawn  out  and  duly 
registered.  The  bill  of  sale  is  of  course 
Dot  denied  by  the  plaintiff.  The  mere  fact 
of  its  being  rei>istered  carries  no  guarantee 
of  its  being  a  bona  fide  transaction. 

There  appears  to  be  no  object  io  the  pur- 
chase, and  it  is  not  explained  why  immedi- 
ately after  the  purchase  the  house  was  let  to 
the  son-iu-law  of  the  debtor  on  such  a  low 
rate  of  rent.  All  these  eircuinstances  require 
a  closer  sifting  of  the  case  than  what  has 
been  done  by  the  A<Idiiional  Judge.  This 
son-in-law  appears  to  l>e  also  a  person  who 
IS  said  to  be  n  ghur  jamaie  of  the  debtor, 
which  almost  siji^nifies  in  this  country  that 
lie  was  a  man  of  very  little  means,  eutirely 
dependant  on  the  bounty  of  the  father-in- 
Jaw,  judjiment-drtbtor.  The  fact  of  the 
ftuher-in-luw  having  sold  the  house  for  an 
inadequate  consideration  to  a  friend,  and  the 
dependant  son-in-law  having  immediately 
uiken  the  lease  of  it,  and  of  both  the  son 
and  father-in-law  living  in  that  house,  if  sa- 
tisfactorily proved,  would  tend  in  a  great 
measure  to  brand  the  transaction  as  a  beiia- 
luee  and  colorabio  one. 

We,  therefore,  send  the  case  back  to  the 
Judge  for  re-consideration,  and  a  proper  deci- 
sion of  the  case  with  reference  to  the  re- 
marks made  above. 

Costs  of  this  appeal  will  follow  the  final 
result. 

Jaekfon,  J.— I  quite  concur   in   the   re- 
mand.    I  do   no(   wish' at   ail    to  give  any 
opinion  on  the  facts  as  to  whether   this   sale 
is  a  bona  fide  sale   or  not.     It  is  quite  pos- 
sible that  it  may    be  bona  fide.     But   ft   is 
for  the  Judge   to  find  whether  it  was  really 
a  bona  fide  sale  or   not.     Of  course   it   is  . 
quite   possible  that  the  debtor  sold  the  pro- 1 
perty,  worth  some  800  rupees,    for  one-half  j 
its  value.     It  is  not   very  likely.     The  pur-  i 
chaser,    too,    may  have  had  good  reasons  for  | 
afterwards  makini;  it  over  as  a  perpetual    ta- 
look   to  the  son-in-law  of  the  former  proprie- 
tor, though  it  is  not  the  usual  m  de  of  deal- 
ing  with  purchased  property.    The  result  i 


of  his  doing  so  is  to  jeopardixe  his  own  rifrKt 
and  title  to  the  property,  and  to  put  it  in  ihe 
power  of  the  former  owner  to  declare  after- 
wards that  there  was  no  real  purchase.  The 
real  point,  which,  it  seems  to  me,  tlie  Jud^ 
has  to  look  to,  is  not  whether  the  document 
was  executed  or  whether  it  was  registered, 
because  it  would  be  executed  and  would 
probably  be  registered  whether  there  wts  • 
real  sale  or  no  sale  at  all,  hut  whether  the 
sum  of  399  rupees  not  only  passe«l  from  hand 
to  hand,  but  was  really  paid  by  the  purclitser 
to  the  former  owner,  where  be  got  the 
money  from,  and  so  on.  He  can  show  very 
clearly  that  he  really  paid  so   much   roonejr, 

'  and  that  he  had  some  good  reason  for  at 
I  once  allowing  the  former  proprietor's  son-io- 
I  law  to  have  a  permanent  talook  of  it.  Tlie 
I  result  of  the  purchaser's  present  proceedines 
I  is  that  he  has  invested  a  sum  of  rupees  400 
i  permanently  at  5  per  cent.,  though  the  pro- 
perty is,  it  is  said,  worth  a  great  deal  more 
money. 

It  is  rather  difiUcult  to  understand  what 
the  Judge's  intention  is  in  finding  as  regards 
the  debtor's  possession.  It  seems  to  l>e  ad- 
mitted on  all  hands  that  the  debtor's  soo-in- 
law  is  in  possession,  and  there  is  no  evi- 
dcnce.  as  far  as  the  Judge  alludes  to  it,  to 
show  that  the  debtor  himself  removed  from 
the  house.  Whether  the  Judge  means  to 
say  that  when  he  went  to  the  spot  he  saw 
that  the  debtor  was  not  there,  or  whether 
he  heard  from  the  neighbours  that  he  waa 
not  still  living  there,  I  cannot  ascertain  frma 
his  judgment.  Which  ever  it  may  be,  neither 
tlie  one  nor  the  otfier  will  be  conclasire 
upon  the  fact  that  the  debtor  was  not  ia 
possession.  The  mere  statements  of  the 
neighbours  ought  not  to  be  taken  into  oou- 
sideration  at  all  unless  they  are  (Hrofierlj 
recorded. 

I  think  the  case  must  go  hack  to  the 
Judge  for  a  fresh  consideration*  and  I  would 
suggest  that  he  should  send  for  Ihe  pur- 
chaser and  examine  him  about  his  purchase 
and  subsequent  proceedings,  and  ascerCaia 
whether  it  was  a  bona  fide  purchase  or  not. 
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The  22iid  March  1871. 

Present  : 

The  Hou'ble  F.  A.  Glover  and  Dwnrkanath 
Mi  tier,   Judges, 

SMtlon  22^9  Code  of  Civil  Prooednre— 
Fofisession  —  Xaimitation  —  Cause  of 
aotloiia 

Case  No.  1829  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Jessore,  dated 
the  2nd  June  1870,  a (firmitig  a  decision 
of  the  Moonsiff  of  Kooshteah,  dated  the 
3li/  March  1869. 

Biudoobasbinee  Dossee  (one  of  the  Plaint- 
iffs; Appellant, 

versus 

Mr.  J.  R.   Rainry  (one  of  ihe  Defendants) 
Respondent, 

Bahoo  Mohinee   Mohun  Roy  for  Appellant. 

Mr,  C\  Gregory  for  Respondent. 

W  obtained  a  «1ecrce  against  K  for  possession  of  a 
moiety  of  certain  lands  appertaining  to  a  sbamilah,  and 
a*  the  lands  were  held  by  ryots  entitle«l  to  o<'Cupy  them 
po*y«sion  was  delivered  under  Soclion  224,  Code  of 
Ciril  Procp-lure.  Subsequently  W  brouv'ht  another  suit 
acainst  R  for  possession  of  the  remaininj;  moiety,  and 
while  the  suit  waii  pending  obtained  an  award  under 
Act  IV  of  1840.  after  which  R's  pleader  appeared  in 
Court  ind  adu.itted  that  the  only  question  remaining  to 
be  decided  wa.s  the  one  of  costs. 

Hru)  tliat  after  this,  limitation  could  not  be  pleaded 
against  W,  and  if  K  continued  to  oppose  the  occupation 
of  the  property  by  a  lessee  of  W,  every  sucii  act  of 
opp«»*ition  would  give  W  a  fresh  cause  of  action. 

Mitter,  J. — It  appears  that  Wooma  Churn 
Ghose  and  others,  the  alleged  lessors  of  the 
plaiiitifT,  instituted  a  suit  a^rainst  Mr.  Ruiney, 
the  predecessor  of  the  defendants,  for  pos- 
session of  a  moiety  of  certain  lands  apper- 
laiuiiig  to  n  shamilat  talook  in  monzali 
Perikhully.  This  suit  was  decided  on  the 
2oih  February  1860,  and  as  the  lands  cover- 
ed hy  the  decree  were  in  the  possession  of 
ryois  who  were  entitled  to  occupy  the  same, 
possession  was  delivered  to  the  lessors  of 
the  plaintiff  under  the  provisions  of  Section 
224  of  the  Code  of  Civil  Piocedure,  by  a 
proclamation  issued  to  the  occupants  of  the 
properly  by  beat  of  drum,  and  also,  as  the 
Nazir's  report  shows,  by  taking  knbooleuts 
from  ihem.  Subsequently,  the  said  Wooma 
Churn  Ghose  and  others  broujjrht  another 
snic  fijrainst  Rainey  for  possession  of  the 
remMiiiing  moiety  of  the  lands  sued  for  in 
the  first    case   ou    the  12ih   January    1860. 


Whilst  this  suit  wns  pending,  a  dispute  arose 
under  the  provisions  of  Act  IV  of  1840 
between  the  said  Wooma  Churn  Ghose  and 
others  on  the  one  side  and  Mr.  Rniney  on 
the  other  ;  and  an  award  was  made  in  favor 
of  the  former  on  the  i8th  June  1861.  After 
the  passing  of  this  award.  Mr.  Rainey *s 
pleader  appeared  in  the  suit  and  stated  to 
the  Court  that  as  possession  of  the  entire 
lands  then  in  dispute  had  been  made  over 
to  the  said  Wooma  Churn  Ghose  and  others 
under  the  Act  IV  award  above  referred  to, 
the  onl}'  question  which  the  Court  hnd  to 
decide  was  whether  the  plaintiff  was  entitled 
to  his  costs  or  not.  It  appears  that  this 
application  being  8t>binitted  to  the  Court, 
the  Court  did  not  make  any  decree  for  the 
possession  of  the  lands,  btit  gave  a  decree  to 
the  plaintiffs  for  the  costs  incurred  by  them 
in  the  litigation. 

The  plaintiff  in  this  suit  subsequently 
took  a  lease  from  the  saiil  Wooma  Churn 
Ghose  and  others  in  the  year  1270,  tmd  the 
present  action  was  broaglit  by  her  for  pos- 
session of  the  entire  16  annas  of  the  lands 
which  were  in  dispute  in  the  two  previous 
suits  above  referred  to.  The  Lower  Ap- 
pellate Court  has  now  found  on  remand  that 
although  formal  possession  was  given  to  the 
lessors  of  the  plaintiff  within  12  years  prior 
to  the  institution  of  the  present  suit,  yet 
such  possession  was  not  sufficient  to  save 
her  claim  from  the  operation  of  the  law 
of  linniation,  when  there  was  no  reliable 
evidence  on  the  record  to  prove  that 
either  her  lessors  or  she  herself  had  actually 
received  rents  from  the  ryots  within  12 
years  prior  to  the  date  of  the  institution 
of  this  suit. 

We  are  of  opinion  that  this  decision  is 
altogether  erroneous.  It  does  not  lie  in  the 
mouth  of  Mr.  Rainey  or  his  successors  in 
title  to  say  that  the  delivery  of  possession 
in  the  execution  depnrtment,  under  the  pro- 
visions of  Section  224,  wns  not  stifficient  in 
law  to  prove  that  the  lessors  of  the  plaintiff 
had  obtained  possession  of  the  property 
covered  by  the  decree.  If  Mr.  Rainey  or 
his  successors  notwithstanding  such  delivery 
continued  to  oppose  the  occupation  of  the  pro- 
perty by  the  lessors  of  tli<*  plaintiff,  every 
such  act  of  oppositiou  would  give  to  the 
plaintiff  a  fresh  cause  of  action  agninst  them, 
for  the  old  dispute  had  been  already  set  at 
rest  by  the  final  proceeditigs  of  a  Court  of 
competent  jurisdiction.  It  was  no  fault  of 
the  lessors  of  the  plaintiff  that  possession 
was  given  to  them  by  a  proclamation  issued 
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under  Section    224.     The   law   prescribes  a 
eertnin  mode  for  the   delivery    of  possession 
in  cnaes  where  the  Innds   are   in    the   nctunl 
occupancy  of  tenants  entitled    to  occupy  the 
same  ;  and  it  was  in  that  mode   that  posses- 
sion was   given,    accord injj    to    the   Judge's 
finding,  to  tlie  lessors  of  the  plaintifT  at  lenst 
of  one-half  the  lands  now  in  dispute.     With 
regard  to  the  other    half  there   was  the  Act 
IV  award,  and  the  admission   made  by    Mr. 
Ruiney's  pleader  in    the  snit   instituted    on 
the  r2th  January    1860,    in    which    he   dis- 
tincily  acknowledjied  that   possession  of  the 
Innds  claimed  in  that  suit  had    been  actually 
made  over  bv  his  client  to  the  lessors  of  the 
plnintiff.     Under    these    circumstftncfs,     it 
Beems  to  us  clear  that  the  point  of  limitation 
cannot  be  maintained  in  this  case.     We  have 
some  doubts,  however,  that    the  identity    of 
the  lands  has  not  been  properly    determined 
by  the  Lower  Appellate  Court,  and  we  there- 
fore reverse  the  decision  of  tbe   Subordinate 
Judge  and  direct  the  case    to   be   remanded 
to  that  ofRcer  for   a    fresh    decision   on    the 
merits.     If   the    plaintiff  can   show   either 
that   the     lands    in    dispute    are     covered 
by  the  decree  which  was    passed  in  favor  of 
her  lessors  in  the  suit  bron<rht  on    the    2oth 
February    1860,   which  decree    was    subse- 
quently executed  in  the  rannner  stated  above  ; 
or  even  that  they  are  covered  by  the  award  i 
under  Act  IV  of  1840,  and  the  petition  filed  | 
by  the  pleader  of  Mr.  R'liiipy  in  the  second 
suit,  there  can  bo    no    doul>t    whatever    that  I 
the  plaintiff   would    be   entitled    to   recover  i 
those  lands  from  the   representatives  of  Mr.  ' 
Rniney,    who  appear  to    be    the    principal  : 
defendants  in  this  case.  | 

The  costs  of  this  appeal  and  of  the  Lower  | 
Appellate   Court    will    abide    the    ultimate 
result. 


Gooroo  Churn  Soor  and  others  (Defendants) 
Appellants^ 

versut 

Sree    Churn  Ghose  (Plaintiff)    Respondent, 

Baboo  Oopendro  Chnnder  Bose  for  Appel- 
lants. 

No  one  for  Respondent. 

VVIiere  a  party  who  hatl  enjoyed  the  permissire  uw  o{ 
the  water  of  a  tunk  does  not  use  it  for  4  >ears  from  the 
date  of  its  further  excavation,  the  permissioD  may  be 
taken  to  be  revoked. 

Paul,  J, — In  this  case  the  judgment  is 
mainfesily  wrong.  It  appears  thai  the  plain- 
tiff enjoypd  a  permissive  use  of  tbe  water  of 
the  defendants*  tank,  and  that  4  years  ago  the 
tntik  wns  further  excavated.  From  that  date 
the  plnintiff  has  not  used  the  tank  and  we 
mjiy  take  it  that  the  permission  was  revoked. 
At  all  events  it  is  revoked  now  and  was  re- 
voked at  the  time  of  institution  of  the  suit  ; 
and  therefore  there  is  no  rig^ht  that  the  pl.iiu- 
tiff  can  enforce,  and  the  suit  must  be  dismiss- 
ed with  costs. 


The  22nd  March  1871. 

Present : 

The  Hon'ble  F.  B.   Kemp  and  G.  C.   Paul, 
Judges. 

Permissive  nser— Revocation. 

Case  No.  2380  of  1870. 

Sppcinl  Appeal  from  a  decision  passed  by  the 
Officiatijig  Judge  of  East  Burdwan,  dat- 
ed tbe  6th  August  1870,  affirming  a  deci- 
sion of  the  Mnonsijfof  Afungulcotej  dated 
the  I4th  February  1870. 


The  23rd  March  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanaih 
Mi  Iter,  Judges, 

Fraudulent  conveyance— Bona  fides— 
Ziis  pendens. 

Case  No.  1706  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additio?ial  Judge  of  Nuddea,  dated 
the  2nd  July  1870,  affirming  a  decision 
of  the  Moonsiff  of  Kooshteah,  dated  tke 
21th  May  1869. 

Nuffur  Merdha  (Plaintiff)  Appellant, 

versus 

Ram  Lall  Adhicory  (Defendant)  Respondent. 

Haboos  Ilem  Chunder  Banerjee  and  Pitam- 
bur  ChuckerbiUttj  for  Appellant, 

Baboos   Mohinee  Mohun  Roy   and   Lnleet 
Chunder  Sein  for  Respondent. 

Where  a  conveyance  is  effectetl  under  a  fraudulent 
arrangement  whereby  nothing;  ia  sold,  bona  fiilts  ou  the 
part  of  the  purchaser  caonot  make  a  title  in  "his  vendor. 

The  doctrine  of  lis  peri'Jens  is  not  applicable  to  the 
case  of  a  purchaser  at  a  sale  in  execution. 
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Glover,  J, — There  can  be  no  doubt,  I 
think,  that  the  decision  of  the  Courts  below 
is  correct. 

The  plniDtifT  claims  as  purchaser  from 
Sreenalh  Bhuttacharjee,  wlio  is  alleged  to 
have  purciiased  from  Sreenath  Sircar  aud 
Mussamut  Drobo  Moyec  jointly  in  1274. 

Tlie  defendant  claims  as  purchaser  at  auc- 
tion, on  the  20th  of  May  1867,  of  the  rights 
and  interests  of  Sreenath  Sircar  which  he 
Mjs  extended  to  the  whole  of  the  disputed 
property,  Mussamut  Drobo  Moyee  having  no 
title  therein. 

The  plaintiff  in  fact  came  into  Court  to 
prove  Mussamut  Drobo  Moyee's  title,  and  he 
iiad  this  in  his  favor — that  in  a  suit  lietween 
Mussamut  Drobo  Moyee  and  Sreenath  Sircar 
in  July  1867,  the  Civil  Court  had*  decreed 
to  the  lady  a  half  share  in  the  property  as 
heiress  of  her  deceased  husband  Suroop 
Sircar. 

Both  lower  Courts  have  found  that  the  suit 
brought  by  Mussamut  Diobo  Moyee  against 
Sreenath  Sircar  was  a  sham,  one  got  up  to 
protect  the  latter's  property  from  his  cre- 
ditors ;  that  Drobo  Moyee's  husband  pre- 
deceased his  father  De))ee  Pershad  and  that 
his  widow  succeeded  to  no  part  of  the  family 
estate  ;  that  Sreenath  Sircar  was  the  real 
owner,  and  that  the  decree  against  him  was 
the  result  of  collusion  between  the  two  for 
the  express  object  of  defrauding  Sreenath' s 
creditors. 

The  objection  taken  in  special  appeal  is 
that  the  onus  of  proving  that  Drobo  Moyee 
took  DO  part  of  the  estate  inasmuch  as  her 
husband  had  pre-deceased  his  father,  was  on 
the  defendant  and  not  on  the  plaintiff. 

This  objection,  I  may  observe,  was  not 
token  in  the  Court  below,  nor  does  it  appear 
to  me  of  any  force.  The  defendant  is  in 
possession — that  seems  to  be  clear  ;  for  when 
Drobo  Moyee  tried  to  take  possession  in 
execution  of  her  decree,  the  record  shows 
that  she  was  opposed  by  the  defendant,  who 
was  already  in  possession  under  his  auction- 
porchase.  The  plaintiff,  who  seeks  to  dis- 
turb this  possession,  can  only  do  so  by 
showing  a  better  tiilo.  and  this  ho  can  only 
do  by  showing  that  Mussamut  Drobo  Moyee 
owned  a  part  of  what  had  passed  to  the  de- 
fendnnt  ns  the  rights  and  interests  of  Sree- 
nath Sircar.  The  Judge  iiaa  gone  very 
fully  into  the  evidence  on  this  point,  nod 
]  till  ok    that  the  conclusion  ut  which  he  has 


arrived  is  a  correct  one.  In  any  case,  it 
is  a  finding  of  fact  on  the  evidence  which 
could  not  be  interfered  with  in  special  ap- 
peal. 

The  second  objection  is  founded  entirely  on 
the  supposition  that  Mussamut  Drobo  Moyee 
got  possession  under  her  decree.  This  has 
been  found  as  a  fact  against  the  special 
appellant ;  indeed  it  is  quite  clear  that  the 
lady  never  did  succeed  in  getting  possession. 

The  last  point  taken  is  that  conceding  for 
the  sake  of  argument  the  collusive  nature 
of  the  transaction  between  Mussamut  Drobo 
Moyee  and  Sreenath  Sircar,  that  cannot 
affect  the  pluintifTs  ri^ht,  he  being  a  boni 
fide  purchaser  for  value  without  notice. 

The  objection  is  untenable.  The  Judge 
has  found  that  the  whole  arrangement  from 
6rst  to  last  was  tuinted  with  fraud  ;  that 
Drobo  Moypc  had  in  fact  nothing  to  sell  and 
did  sell  nothing  ;  and  the  ostensible  sale  to 
the  plaintiff  was  a  trick  on  the  part  of 
Sreenath  Sircar  to  fraud  his  creditors  of 
their  money.  Bona  fides  on  the  part  of  the 
plaintiff,  even  if  we  assume  it  to  exist,  can- 
not make  a  title  in  his  vendor. 

I  think  that  the  special  appeal  must  be 
dismissed  with  costs. 

Miller^  J, — I  think  there  is  no  ground  for 
this  special  appeal.  The  question  of  onus 
does  not  arise.  The  Judge  has  found  upon 
the  whole  evidence  and  the  conduct  of  the 
parties,  that  there  was  no  foundation  what- 
ever for  the  title  set  up  by  the  plaintiff. 
The  doctrine  of  lis  pendens  is  not  applicable 
to  the  case  of  a  purchaser  at  a  sale  in  exe- 
cution of  decree, — (Gour  Monee  versus  JiM)* 
I  dismiss  this  special  appeal  with  costs. 


The  23rd  March  1871. 
Present: 

The  Hon'ble  J.  P.  Norman,  Oftcialing  Chief 

Justice^  and  the  Hon'ble  G.  Loch,  Judge, 

Res  jadioata— Bstoppel. 

Case  No.  1797  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Nuddea,  dated  the  1st 
August  1870,  reversing  a  decision  of  the 
Moonsiff  of  that  District,  dated  the  SOth 
November  IS69. 

Nobin  Chunder  Mojooradar  (PlaintiflT) 
Appellant, 

versus 

Mookta  Soonduree  Dabee  and  others  (Defend* 
ants)  Respondents, 
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Balfons     Mohinee    Mohun    Rotf    nnd   Issur 
Chnnder  ChuckerhuW/  for  Appellant. 

Baboos  Sreenath    Doss   nnd    Grija    Sunkur 
Mojoomdar  for  Respondents. 

S  died  leavinc:  two  nephews  (S  and  G)  as  hi^  heirs 
according:  to  Ilindor^  Law  ;  whoroupon  one  M  took  pos- 
session of  the  property  Shad  left,  alleein?  herself  to 
he  entitled  under  a  will  which  he  had  made.  G  then 
hrou2:ht  a  suit  asrninst  M  for  a  moiety  of  the  ^8tate. 
tnakinir  his  hrother  (J  (who  hryl  refu^«»d  to  join  him  as  co- 
plaintiflD  a  defendant  in  the  case.  The  will  beini  fouad 
on  the  evidence  aa  it  then  .itood  to  >>e  genuine,  the  suit 
wns  dismissed.  N  then  as  heir  of  S  sued  M  and  others 
for  his  share  of  the  property. 

Hkld  that  N  was  in  no  way  hound  hy  the  tindin.£r 
in  the  former  suit  in  regard  to  the  validity  of  the 
will. 

Norman^  C.  «/. — This  is  a  very  slmplft 
case.  One  Snrnop  Cli under  Mojooindar  died 
on  the  30tli  of  Srni»nn  1272  leaving  two 
nephews.  Nobin  Cluinder  Mojoomdnr  and 
Grish  Chunder  Mojoomdar,  as  his  heirs  no-  I 
cordiiin^  to  Hindoo  Law.  After  the  death  of  i 
Snroop  Chunder.  one  Mookta  Soondnree 
took  possession  of  that  which  lind  been  his 
property,  nlletring  herself  to  be  eniiMed  to 
the  same .  under  ft  will  made  l)y  Snroop 
Clinnder  in  his  lifeliin**.  In  tlie  year  1867, 
Grish  Clinnder,  as  one  of  ihe  heirs  of  Snroop 
Chnnder,  hronsht  hi^  suit  against  Mookta 
Soondnree  to  obtain  possession  of  one  rnoieiy 
of  the  estate  of  Suroop  Chunder.  He  made 
his  brother  No!)in  Chunder,  who  appears  to 
liave  refused  to  join  as  a  co-plaintiflf,  a  de- 
fendant in  that  suit.  The  case  was  triep 
by  the  Principal  Sudder  Ameen  who  dis- 
missed the  suit,  finding  on  the  evidence  as 
it  ihen  stood  that  the  will  set  up  by  Mookta 
Soonduree  was  genuine,  and  that  therefore 
Grish  Chunder  Iiad  no  title  to  the  pro- 
perty. 

The  present  suit  was  brought  on  the  22nd 
June  1869  by  Nobin  Chunder  for  his  share 
of  the  property  as  heir  of  Snroop  Chunder, 
against  Mookta  Soonduree  Dabee  and  others 
as  defendants.  The  first  Court  went  into 
the  merits  of  the  case  and  foimd  that  the 
will  was  a  forgery  and  declared  that  Nobin 
Chunder  was  entitled  as  heir  of  Suroop 
Chunder  to  that  which  he  claimed  in  the 
suit.  On  appeal  the  Judge  was  of  opinion 
that  the  claim  of  the  plaintiff  N<»bin  Chun- 
der was  barred  by  the  decision  in  the  former 
suit  brought  by  his  broilier  Grish  Chunder 
against  Mookta  Soonduree,  in  which  the 
validity  and  genuineness  of  the  alleged  will 
of  ISuioop  Chunder  was  iu  issue  ;  and  accord 


ingiy    he   reversed    the   decision  of  the  firat 
Court  and  dismissed  the  suit. 

From    that    decision  an  appeal  has  been 
presented  to  this  Court,  in  support  of  which 
Baboo  Mohinee   Mohun    Roy  has   appeared 
on  the  part  of  the  plaintiff.     We  think  that 
that  appeal  is   well    founded.     The  plaintiff 
Nobin    Chnnder   was    no    party    to  the  smt 
brought  hy  his  brother  Grish  Chunder.    He 
could  not  in  any  manner  hare  availed  him- 
self of  a  decree   in  that   suit   to  enforce  % 
claim   to   the   share   which    he  now  claims. 
He  could  not  have  appealed  from  that  decree, 
and   we    think    it   perfectly    clear  that  he  is 
in    no    w.ay    bound    by    the    findings  of  the 
Court   therein.     It   would  be  most  unjost  if 
this  were  otherwise.     Suppose  there  are  two 
brothers  interested  in  equal  moieties,  as  these 
broihers  were,  in  the   property   of  their  an- 
cestor.    They    see   reason    to  doubt  the  ge- 
nuineness of  a  conveyance  set    up   by  some 
third    person   to   the  prejudice  of  their  title. 
One  of  the  brothers,  against  the  will  of  the 
other,  who  thinks   that    they  have   not  had 
time  to  sift  out  the  facts  of  the  case  thorough- 
ly  so   as  to   be  able   to  place  them    before 
the  Court  satisfactorily,  rushes   into    Court 
and  takes  his  chance  of  a  decision  as  regards 
his  share.     The  one  who  does  not  join   gets 
no  advantage    from    that   suit.     Ho    cannot 
make  use  of  it   to  save  himself  from  being 
barred   by    limitation,   or     to   enforce    any 
rights  of  his  own.     He  has  a  perfect  right 
to   stand   by   and   watch  the  condact  of  the 
litigants  in    that  suit,  with  a  view  to    assert 
his  own  rights  at  the  time  and  in  the  manner 
which  he  shall  judge  most  prudent  aud    cou« 
venient  to  himself. 

The  decision  of  the  Additional  Judge 
must  be  reversed,  and  the  case  remanded  to 
him  who  will  probably  have  very  little  dif* 
ficulty  in  deciding  it  on  the  merits. 

Costs  of  this  appeal  will  follow  the  redult. 
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The  23rd  March  1871. 
Present : 


The  HoL'ble  W. 


Ainslie  and  6. 
Judges, 


C.  Paul, 


Section  246  Act  VXIX  of  1859— De- 
faalt— Small  Cause  Courts—Juris- 
diotion— nCortg^agre  bond. 

Case  No.  2000  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Tirhooi,  dated 
the  2Sth  June  1870,  reversing  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  9th  March  1870. 

Lalla  Goondur  Lall  (Plaintiff)  Appellant, 


versus 


He- 


Habeeboonissa  and  others  (Defendants) 
spondents. 

Baboo  Sreenath  Doss  for  Appellant. 

3Ir.  R.  E,    Twidale   and    Moonshee  Maho- 
med Yusoof  for  Respoudcnts. 

Where  an  intcnrenor's  application  uudor  Section  246, 
Code  of  Civil  Procedure,  is  dismissed  on  defa\ilt,  the 
order  of  dismissal  is  of  eqmil  force  with  a  fiading  on  the 
raerita  after  investigation. 

In  a  suit  on  a  mortgage  bond  a  Small  Cause  Court  has 
no  jttriidiction  to  make  a  decree  providing,  on  default  of 
pavTnent,  for  the  sale  of  the  iminovrable  property  plcdg- 
pdj  ind  «  Civil  Court  has  no  jurisdiction  to  allow  Iho 
aak  in  execution  of  such  a  decree. 

Ainslie,  J. — The  plaintiff  in  this  suit  is 
seeking  to  establish  his  right  ujider  tvro 
conveyances  from  Mussamut  Bhjkhun  in 
respiect  of  a  one  ancu  share  of  certain  pro- 
perty. 

In  the  first  Court  he  obtained  a  decree. 
When  the  case  was  taken  on  appeal  before 
the  District  Court,  the  Judge  of  that  Court 
held  that  inasmuch  as  the  plnin.tiff  had 
come  in  in  the  course  of  an  exeeu'^ow  suit 
under  Section  246  of  the  Code  of  C)Wil  Pro- 
cedure and  had  failed  in  liis  intei 'vention, 
and  liad  allowed  more  than  12  ra*  )nth3  to 
elapse  before  he  commenced  this  Buit,  he 
was  bnrred  by  limitation. 

In  special  appeal  it  has  been  co  ntended, 
in  the  first  place,  that  there  was  no  invoati- 
gatioo  under  Section  246  of  the  Ci  vil  Pro- 
cedure Code  ;  in  the  second  place,  1  hat  sup- 
poiiiiig  that  there  was  an  investigati  on  under 
that  Section,  even  then  limitation  ^^  ''ould  not 
apply,  inasmuch  as  the  plaintiff  is  actually 
ill    po80C§8iou  I    an.)  thirdly,  that 


under  which  the  defendant  claims  was  held 
under  a  decree  of  the  Small  Cause  Court 
which  was  in  the  form  of  a  mortgage  decree, 
and  therefore  one  which  that  Court  had  no 
jurisdiction  to  make,  and  that  the  sale  conse- 
quently  was    null   and   void. 

As  to  there  having-  been  no  investigation, 
we  find  that  an  application  was  submitted  by 
the  plaintiff  on  the  1st  August  1867  under 
Section  246  ;  that  that  application  was  regis- 
tered and  the  petitioner  was  ordered  to  pro- 
duce evidence  in  support  of  his  case,  and  the 
opposite  party  was  called  on  to  reply.  On  the 
2oth  September  of  that  year,  partly  with  re- 
ference to  the  finding  in  a  similar  interven- 
tion on  behalf  of  Mussaraut  Bhikun,  but  also 
because  the  intervener  had  failed  to  produce 
any  evidence  in  support  of  his  claim,  his 
application  was  dismissed.  This  application 
having  been  dismissed  on  default,  the  order 
must  be  treated  as  of  equal  force  with  a 
finding  ou  the  merits  after  investigation, 

I  now  come  to  the  next  ground.  Grant- 
inc*  that  there  was  an  investigation  under 
Se'ction  246,  it  is  said  thot  under  the  ruling 
in  XIV  Weekly  Reporter,  page  367,  limita- 
tion will  still  not  apply.  Ou  examining 
that  case  however,  it  will  be  found  that 
there  is  a  very  material  distinction  be- 
tween it  and  the  present  case  j  because 
it  appears  that  in  that  case  it  was  held 
that  there  had  been  no  proper  adjudica- 
tion under  Section  246  on  the  question  of 
possession, — the  only  question  which  could  be 
investigated  under  that  Section,  Such  in- 
vestigation as  had  taken  place  had  been 
direcTed  to  ascertain  title,  and  was  held  not 
to  he  a  proper  investigation. 

But  the  third  ground  taken  in  specit\l 
appeal  appears  to  us  to  be  good.  The  de- 
cree under  which  the  sale  was  held,  by 
which  the  defendant  became  a  purchaser  of 
this  property,  was  a  decree  of  the  Stnall 
Cause  Court  in  a  suit  on  a  mortgage  bond; 
atul  the  terms  of  the  decree  are  that  the 
defendant  is  to  pay  certain  monies  to  the 
plaintiff,  or,  that  is,  in  default  of  his  pay- 
ment, the  plaintiff  is  to  recover  the  sum  Ly 
the  sale  of  the  property  pledged. 

This  was  a  decree  which,  when  trans- 
ferred to  the  Civil  Court  for  execution 
ngainst  immoveable  property,  might  have 
been  rejected  by  the  Court  under  Section  288 
of  the  Code  of  Civil  Procedure.  It  was  not 
I  so  rejected  ;  but  as  it  is  patent  on  the  face 
I  of  the   decree  that   the   Small  Cause    Court 
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thnt  the  Civil  Court  had  no  jurisdiction  to 
nllow  any  sale  to  take  place  under  it,  I  think 
thnt  we  must  allow  this  ground  of  appeal 
now,  and  declare  that  the  sale  was  made 
entirely  without  authority  and  was  a  nullity. 

Accordingly,  we  overrule  the  plea  of 
limitation  and  remand  the  case  to  the  Lower 
Appellate  Court  to  be  tried  on  the  merits 
with  reference  to  the  above  remarks. 

Paul,  /.—I  quite  concur  ia  this  judgment. 


The  23rd  March  1871. 

Present: 

The  Hon'ble  W.   Ainslie  and   G.  C.  Paul, 
Judges. 

Fraud— XiooaB  penltentiaB. 

CaseNo.  2030  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  30th 
June  1870,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District^  dated 
the  I2th  March  1870. 

Lall  Mahomed  and  another  (two  of  the   De- 
fendants) Appellants  f 

versus 

Bibee  Furhutoouissa  (Plaintiff)  and  another 
(Dofendaut)  Respondents, 

Baboo  Mohesh  Chunder  Chotodhry  for  Ap- 
pellant. 

Baboo  Chunder  Madhub  G hose  And  Moulvie 
Mahomed  Yusoof  for  Respondents. 

In  a  suit  for  confirmation  of  possession  where  it  was 
found  that  pluintiff  liad  executed  a  fri»u<lulent  raokurureo 
conveyance  under  wliich,  however,  possession  did  not 
pass  but  continued  with  her  for  three  years.  «fter  which 
there  was  some  disturbance  by  the  p'laintiflTs  husband 
of  the  possesdion  by  an  Act  X  decision: 

HKf.n  that  as  the  intention  of  the  conveyance  was  not 
carried  out  by  actual  transfer  of  possession  to  defen- 
dant, there  was  a  h>cus pinitentlit  left  to  plaintiff  who 
was  consequently  entitled  to  ask  to  be  quieted  In  posses- 
sion, whicli  had  either  been  prejudically  affected  or 
even  invade<l  by  and  under  the  fictitious  decision  ob- 
tained under  Act  X  by  her  husband  for  his  own  ends, 
and  not  by  reason  of  the  carrying  out  of  the  original 
fraud. 

Paul,  J. — Baboo  Mohesii  Ciiukder 
CHOWDHRr  has  nu  doubt  ably  contended,  by 
the  light  of  the  authorities  cited  by  him,  that 
it  is  not  competent  to  a  plaiutiflf,  after  having 
admitted  the  execution  of  a  deed  merely  for 
ulterior  purposes;  tQ  seek  to  have  it  set 
AAide. 


It  is  not  necessary  to  make  any  comments 
upon  the  numerous  cases  he  has  cited,  be* 
cause  they  appear  to  me  to  be  distinguish* 
able  from  the  present  case.  No  doubt  the 
cases  which  have  been  referred  to  lay  down 
this  position,  that  if  property  has  passed 
under  a  fraudulent  conveyance,  the  Coart 
will  not  ordinarily  assist  the  person  execat* 
ing  the  conveyance  to  recover  back  the  pro- 
perty by  alleging  his  own  fraud  ;  and  where 
the  parties  are  in  pari  delicto^  the  Court  will 
assist  no  one.  I  am  far  from  saying  that  if 
possession  had  passed,  I  should  hold  that  the 
parties  were  in  pari  delicto,  I  should  like 
to  examine  further  into  the  matter  before 
coming  to  the  conclusion  that  a  woman  who 
may  be  supposed  to  be  under  the  influence 
of  her  husband  is  in  pari  delicto  with 
him. 

But  the  facts  of  this  case,  as  found  by 
the  lower  Court,  show  that  after  llie 
execution  of  the  mokururee  deed  (if  this 
deed  was  ever  executed),  possession  did  not 
pass  to  the  mokurureedar  but  remained  with 
the  plaintiff  ;  and  that  that  possession  con- 
tinued with  her  for  three  years  subsequently; 
and  that  recently  there  has  been  some  dis- 
turbance of  that  possession  by  an  Act  X 
decision.  On  the  whole,  however,  the  lower 
Court  concludes  that,  substantially,  the 
plaintiff  is  still  in  possession.  Under  these 
circumstances,  it  appears  to  us  that  the 
plaintiff  is  entitled  to  a  decree  by  which 
she  is  either  to  be  confirmed  in  her  posses- 
sion, or  to  be  put  into  possession,  assoming 
she  has  lost  it.  Her  possession  (if  she  has 
lost  it)  has  been  wrested  from  her  noi  under 
the  mokururee  deed,  but  under  certain 
fraudulent  legal  proceedings  set  on  foot  by 
the  husband  for  the  purpose  of  carrjtog 
out  some  plan  of  his  own. 

Therefore,  in  this  case,  the  substantial 
question  between  plaintiff  and  the  defendant 
resolves  itself  into  this,  namely,  did  the 
plaintiff  transfer  the  property  to  the  defen* 
dant  by,  and  in  consequence  of,  the  coarey- 
ance  which  it  is  alleged  she  executed.  On 
that  subject  the  findings  of  the  Court  below 
leave  no  doubt  whatever  that  she  did  noi  trans- 
fer possession  of  this  property  by  or  under 
the  deed  which  she  is  alleged  to  have  executed. 
I  apprehend  that  the  finding  of  facts  bj  I  he 
lower  Courts  sufficiently  sustains  the  plain- 
tiff'^s  claim  to  relief  in  this  case,  first,  because 
the  Lower  Appellate  Court  does  not  believe 
that  the  deed  was  actually  executed  ;  and 
secondly,  because  the  Court  believes  that 
e?eu  if  the  deed  had  jbeen  executed  for  some 
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nominal  purpose,  Umt  purpose  was  not 
carrie<]  out  by  putting  the  defendnut  into 
possession.  If  the  defendant  had  been  put 
into  possessioo,  the  features  of  this  case 
woald  have  assumed  another  aspect;  but 
gJDce  that  intention  wns  not  carried  into 
elfeet  by  the  defendant  being  put  into  pos- 
sessioQ  by  the  plaintiff,  I  apprehend  there  is 
gbeus  peniieniitB  lefc  to  the  plaintiff,  in 
eoDseqaence  of  which  she  is  entitled  to  auk 
clitt  she  may  be  quieted  in  her  possession, 
which  has  either  been  prejudicially  affected 
or  even  invaded  by  and  under  a  fictitious 
decision  obtained  by  her  husband  for  his 
own  ends,  and  not  by  reason  of  the  carrying 
oat  of  the  improper  purpose  she  had  once 
iatended,  and  from  which  before  its  comple- 
tion she  desires  to  withdraw. 

I,  therefore,  think  that  the  decision  of 
the  Lower  Appellate  Coart  should  be  a£Srm- 
ed  with  costs. 

Aintlie^  J.— I  concur. 


The  23rd  March  1871. 

Present : 

The  HoD*bIe  W.  Ainslie  and  G.  0.  Paul, 
Judges, 

Zar«i-poslig:eedar— Money  decree. 

Case  No.  2032  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya^  dated  the 
21  th  June  1870,  reversing  a  decision  of 
the  Sadder  Moonsiff  of  that  District^ 
daUd  the  2nd  October  1869. 

Qouree  Singh  (Defendant)  Appellant^ 

versus 

Fori  Hossein  (Plaintiff*)  Respondent. 

Mr.  R.  T.  Allan  for  Appellant. 

Messrs.  R.  E.  Twidale  and  C.  Gregory  for 
Respondent. 

Where  a  snr-i-pcshgeedar  abandons  his  right  to 
pcmrcarioo  u*ider  his  lea^  and  sues  to  recover  the  mo- 
oej  advanced  and  obtains  a  decree  which  gives  him  no 
specific  remedy  against  the  property  leas^  to  him,  bis 
lease  mast  be  held  to  have  terminated. 


Ainslie,  J, — The  defendant,  wl»o  is  the 
special  appellant  before  us,  wns  the  son  of 
one  Raj  Roop  Singh,  who  in  the  year  1840 
advanced  a  sum  of  money  to  Sreenam  Singh 
and.others  on  a  zur-i-peshgee  of  a  one  anna 
share  of  a  certain  mouznh.  Whether  Rnj 
Roop  Singh  had  obtained  possession  or  not 
does  not  appear;  but  in  the  year  1857  or  1858, 
he  brought  a  suit  against  the  mortgagor 
claiming  the  original  amount  advanced, 
together  with  an  equal  amount  as  interest, 
from  which  it  is  quite  clear  that  he  must 
have  been  out  of  possession  for  a  considerable 
time.  On  the  21st  July  1858  he  obtained  a 
decree  which  was  a  simple  money  decree. 
While  that  suit  was  pending,  the  mortgagor 
executed  two  deeds  in  favor  of  the  plaintiff ; 
one  a  mokururee  of  5  dams  for  a  consider- 
ation of  500  rupees  with  a  reserved  rent  of 
8  annas  ;  and  the  other  a  zur-i-peshgee  lease 
of  3  dams.  Then,  seven  years  after  that,  the 
defendant  proceeded  with  the  execution  of 
his  decree  and  attached  and  caused  to  be 
sold  the  rights  and  interests  of  his  judgment- 
debtor,  and  he  himself  became  the  purchaser. 
Apparently  the  ordinary  forms  of  delivery 
of  possession  by  proclamation  were  gone 
through*  The  next  thing  that  we  find  is, 
that  some  years  afterwards  the  plaintiff  ia 
called  upon  by  the  Magistrate  to  furnish 
security  for  keeping  the  peace  in  consequence 
of  a  quarrel  about  this  land,  and  he  then 
comes  into  Court  to  establish  his  title  under 
the  mokururee  aud  under  zur-i-peshgee 
lease. 

The  Lower  Appellate  Court  has  given  a 
decree  to  the  {»laintiff,  holding  that  this  mo- 
kururee and  ziir-i-pesligee  were  duly  execut- 
ed in  his  favor  and  are  good  against  the 
defendant. 

The  defendant  appeals  specially  and  urges 
two  grounds,  first,  that  his  lien  still  continues 
upon  the  property  notwithstanding  the 
money  decree  of  1858  ;  and  second,  that  the 
judgment  below  has  dealt  with  the  evidence 
in  such  an  unsatisfactory  way  that  it  ought 
to  be  treated  as  defective  in  law. 

On  the  first  ground,  it  appears  to  me  that 
when  the  plaintiff  abandoned  his  right  to 
possession  under  his  lease,  and  instituted  a 
suit  to  recover  the  sum  that  he  had  ad- 
vanced, and  obtained  a  decree  in  that  suit 
aud  allowed  that  decree  to  be  so  framed  as 
to  give  him  no  specific  remedy  against  the 
property  leased  to  him,  his  lieu  must  be  held 
to  have  termiuated. 
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Oil  tlie  second  point,  I  tliink  that  nltliougli 
the  judgment  of  the  Court  below  is  not  very 
satisfactory,  still  it  has  in  effect  disposed  of 
all  questions  of  fact,  and  we  cannot  interfere 
with  it  in  special  appeal. 

Mr.  Gregory  for  the  respondent  objects 
iindor  Section  ;U8  Act  VIII  of  1859  to  the 
decree  of  the  Lower  Appellate  Court  on  the 
ground  that  it  does  not  award  him  mesne 
profitSrUB  claimed  in  the  plaint.  We  think 
that  the  lower  Court  intended  to  give  nnd 
that  the  plaintiff  is  entitled  to  get  wasilat 
for  the  period  claimed  in  the  plaint.  Decree 
will  be  made  accordingly,  the  special  appeal 
being  dismissed  with  costs. 

FauL  J. — I  concur. 


The  24th  March  1871. 

Present : 

The   Ilou'ble  A.    G.  Macpherson   and    W. 
Ainslie,  Judges, 

Remands  —  Jarisdiction  ~  Sections 
354  to  357,  Civil  Procedare  Code— 
Boundaries-— Identification. 

Case  No.  1670  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Suhordinate  Judge  of  Bachcrgunge, 
dated  the  30//*  December  1869,  reversing 
a  decision  of  the  Mooyisiff  of  Madaree- 
pore,  dated  the  27th  June  IS69. 

Gooroo  Pershad  Dutt    and   others  (Defend- 
ants) Appellants, 

versus 

Sreeuath   Banerjeo   and   others    (Plaintiffs) 
Respondents. 

Bahoos  Hem  Chunder  Banerjee  and  Lulcet 
Chunder  Sein  for  Appellants. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

Wliere  the  Court  of  first  instance  decides  both  on  the 
general  merits  and  the  plea  of  limitation,  and  the  Judixo 
of  the  Apiw'llate  Court  (tonsidcis  lliat  the  evidence  upon 
the  record  is  not  sufficient  to  allow  of  a  satisfactory 
judgment  and  that  ho  is  in  a  position  legally  to  require 
further  evidence  tn  he  taken,  he  eui^'ht  to  proceed  in  the 
manner  provided  for  in  Sections  "Iri  to  357  of  theCodeof 
Civil  Pr.Kjedure.  but  has  no  t\\i\\\  to  set  aside  the  tir.st 
Court's  decree  and  remaud  the  case  for  re -trial. 


Tn  a  suit  for  pos.^ession,  a  peneral  consideration  of  the 
question  of  boundaries  should  not  be  gone  into  nalil 
the  spots  of  land  claimed  are  accurately  usccrtAiued. 

Macpherson,  J. — This  case  ought  not  to 
have  been  remanded  as  it  was  by  the  Subor- 
dinate Judge.  The  Subordinate  Judge  says 
that  the  Moonsiff  dismissed  the  case  simply 
on  the  ground  of  limitation  ;  nnd  that  there- 
fore it  was  necessary  to  send  the  c.use  bnck 
under  Section  351  of  Act  VIII  of  18o9  for 
a  fresh  trial.  It  is  not  the  fact  thfit  the 
Moonsiff  dismissed  the  suit  simply  on  the 
ground  of  limitation.  The  Moonsitf  took 
the  grejvie^l  possible  pains  with  the  case, 
wevit  to  the  ground  liimself,  and  wrote  along 
nnd  careful  judgment  going  fully  into  the 
case,  or  the  merits  of  (hat  judgment,  so 
far  as  it  finds  the  facts  one  way  or  other, 
I  do  not  at  present  mean  to  speak  ;  because 
it  is  for  the  Lower  Appellate  Court  to  decide 
whether  the  judjjment  was  right  or  whether 
it  was  wrong.  But  so  far  as  I  understand 
the  MoonsiiF,  he  decided  a<?ainst  the  plaintififs 
both  on  the  general  merits  and  on  the  plea 
of  limitation.  That  being  so,  if  the  Subor- 
dinate Judge  considered  that  the  evidence 
upon  the  record  was  not  sufficient  to  enable 
him  to  pronounce  a  satisfactory  judgment, 
as  contemplated  in  Section  353  of  Act  VIII 
of  1869,  and  if  he  considered  himself  to  be 
in  a  position  legally  to  require  further  evi- 
deHce  to  be  taken,  he  ought  to  have  proceeded 
in  the  manner  provided  for  in  Sections  354 
to  357.  lie  had  no  right  to  go  in  the  teeth 
of  Section  352,  and  set  aside  the  decree  of  the 
Moonsiff  and  remand  the  case  to  be  tried 
over  again  by  him. 

In  strictness,  probably,  we  ought  simply 
to  set  aside  the  order  of  the  Lower  Appel- 
late Court,  and  kave  matters  as  they  were 
before  that  order  was  made.  But  consider- 
ing the  length  of  time  which  has  elapsed 
and  that  further  evidence  has  in  the  mean 
time  been  taken,  it  appears  to  me  that  while 
we  direct  that  the  order  now  appealed  against 
be  set  aside,  and  that  the  case  be  sent  back 
to  the  Lower  ^.  ppellate  Court  in  order  that 
the  original  appeal  maybe  heard,  we  should 
further  direct  that  the  appeal  shall  be  treat- 
ed as  if  it  were  one  in  which  fresh  evidence 
had  been  called  for  under  Section  334 
or  355  of  the  Civil  Prccedure  Code,  so 
far  as  regards  the  new  evidence  wliich  has 
been  received  under  the  remaud  order. 
That  new  evidence  is  to  be  treated  as  legally 
upon  the  record.  But  in  other  respects  the 
Lower  Appellate  Court  is  to  deal  with  the 
case  as  if  it  were  now  for  the  £rst  lime  io 
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llic  list  of  appeals  in  that  Coiirf.     The  Sub- 
ordinate Judge  will  (leci<le  it  on  the  materials 
now  before  liim,  if   he   finds    that    ihey    are 
sufficient  to  enable  him  to  pronounce  a  satis- 
factory judgment.     If  he  is  of  opinion  that 
further  evidence  is  still   absolutely   requisite 
in  order  to  enable  him  to    pronounce  u  satis- 
factory judgment,  and  that  it  can    legally   be 
taken  with  reference  to  the  provisions  of  the 
Code  of  Civil  Procedure  (^ce  Sections  351- 
357) — or   if  after   going    into  the    case  he 
thinks  that  the  defendants  should  have  further 
opportunity  of  putting  in   evidence  to  rebut 
the  new    evidence    admitted   under   the  re- 
mand order — he  may  cause  further  evidence 
to  be  taken  ;  but  he  must  take  care  that    he 
acta    strictly   as     the    law    provi<les.     Tiie 
Lower  Appellate  Court  will  take  the  case  up 
at  ouce  out  of  its  turn,   and    will    deal    with 
the    subject-matter    of    each    of   the    three 
suits     separately    (although     the    evidence  j 
on  record  must  be  taken  as  on  the  record  of  i 
each  suit).     The   Coiirt    will   consider  how  j 
far  in  each  suit  the  plaintiffs    have   or    have  I 
not  made  out  their  case,  and  each  suit  must  l 
be  dealt  with  on  its  own  merits    and    a   dis-  i 
tinct  decision    must  be  giren  in  each.     The 
Lower  Appellate   Court  will   bear   in   mind 
that   w!iich    seems   to   have  been  ratlier  lost 
sight  of  by    the    Subordinate   Judge   whose 
order  is  now  under  appeal  before  us,  that  it  I 
is  for  the  plaintiffs  to  point  out    the    precise 
plots   of  land  for  which  they  are  suing,  and 
that  there  is  no  use  in  going    info    any    gen- 
eral consideration  of  the  question  of  bounda- 
ries until  the  precise  plots  claimed  are   accu- 
rately ascertained.     When    they    have  bren 
pointed   out  by  the  plaintiffj^,  it  will  then  be 
for  them   to   prove   their   possession    within 
twelve   years   of  these    particular  plots    re- 
spectively, and  (if   they    succeed  in  proving 
that    possession)    their    title    to  them.     The 
whole  burden  of  proof  li(S   in    the    first    in- 
stance on    the   plaintiffs.     It  does  not  appear 
to  me  that  there  is  any  thing  very  special  in 
these    suits    which    should    necessitate    such 
very  lengthy  judgments  as  the  Lower  Courts 
have    delivered.     But    the    issues   no    doubt 
require     to    be    treated    with    accuracy  and 
att^utiou. 

The  order  of  the  Subordinate  Judge  is  set 
aiside,  and  the  hearing  of  the  appeal  is  to  l)e 
proceeded  with  by  the  Lower  Appellate 
Court  at  once.  The  costs  which  have  been 
incurred  in  tiiis  Court  will  be  cosis  in  the 
cnuse,  nnd  will  follow  the  result  of  the 
ai'peal  in  the  Lower  Court. 

AinsliCy  J. — I  coacur. 


The  24ih  March  1871. 

Present : 

The  Hou'ble  E.  Jackson  and  Onoocool  Chun- 
der  Mookerjee,  Judges, 

Section  119  Act  VZXX    of    1859— Bz-* 
parte  decree— ZLe-hearlng^— Appeal. 

Case  No.  1844  of  1870. 

Special  Appeal  from  a  decision  passed  hj 
the  Suhordiimte  Judr/e  of  Sf/fhefy  da  fed 
the  17 1 h  June  1870,  atfirmiiuj  a  decision 
of  the  S  udder  Moon  si  (f  of  that  District  ^ 
dated  the  llth  3larch  1870. 

Boro  Khosiah   (Plaintiff)  Appellant, 


Jata   Sirdar  aiid  another  (Defendants)  Re- 
spondents, 

Bahoos  Romcsh  Chundcr  ^Fitter  and  Anund 
Gopal  Paleet  for  Appellant. 

Baboo  Bama  Churn  Bancrjee  for  Respond- 
ents, 

A  plaintiff  haviiiij  taken  nut  execution  of  an  ejc-pnrfe 
ilccroe,  the  tlefcnilant  applic«l  under  Stction  119  Act 
VII  [  of  IH')9  to  have  it  set  asido  and  eventually  guccceil- 
e«I.  After  this  the  case  came  on  for  he  irin;^,  and  the 
suit  was  dismissed  botli  by  the  Court  of  iirst  in- 
stance and  the  Appellate  Court.  The  plaintilF  then 
came  up  i:i  special  appe;il.  enu tending  that  sufllcient 
inquiry  had  no*  been  made  ix'fore  the  ai»plicaiion  fur 
ro-hcaring  was  a«lmitted. 

IIki.I)  (by  Jackson.  J,  whose  opinion  prevailed)  that 
it  would  nor.  bo  <loin^  justice,  which  the  Court  is  bound 
to  do  in  admin i:5lorinf^  the  law,  to  restore  an  ex-parte 
cUcree  wliich  two  Courts  hati  on  subsequent  trial  on  the 
nvnits  found  ^should  not  be  renewed  ;  and  tiiat  the 
Aloonsiff  3  order  admitting  the  case  to  a  re-hearing  was 
not  open  to  appeal. 

Mookerjee,  J, — The  plaintiff  in  this  case 
sued  the  defendants  for  possession  of  II 
huts  of  land  with  wnsilat.  The  defend- 
ants not  appearinir,  the  Moonsiff  gave  an 
ex-parte  decree  to  the  plain lilF  on  the  10th 
Poos  1274  corresponding  to  the  21th  De- 
!  cember  1867.  The  suit  was  in?Xitnted  ou 
I  the  17ili  Srabun  1274  or  August  1867. 

I  In  execution  taken  out  by  the  plaintiff  for 
I  costs  adjudged  in  this  ex-parte  decree,  cer- 
I  tain  pioporiies  belonging  to  the  debtors 
I  were  brought  to  sale,  it  is  alleged  in  Assar 
I  1276. 

I       The  defendants  then  appeared    and    by    a 

j  petition,    dated    8ih    lUiadio    of  that   year, 

,  applied  to  tlie  Moonsifl  under  Section  119(»f 

the  Procedure  Code  to  set  aside  the  ex-parte 
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decision.  They  alleged  ia  this  petition  that 
they  were  wholly  if^norant  of  the  fact  that  a 
suit  was  instituted  against  them  ;  that  no 
service  of  the  summons  was  made  on  them  ; 
and  that  although  their  properties  were 
attached  yet  the  sale  istahar  was  not  issued, 
but  that  nevertheless  their  properties  were 
sold  in  Assar  1276. 

The  Moonsiflf  fixed  a  date  for  the  examina- 
tion of  the  defendants,  but  the  defendants 
uot  having  appeared  on  that  date  their  ap- 
plication under  Section  119  was  struck  off 
the  file  on  the  18th  December  1869,  which 
corresponds  to  some  day  in  Poos  1276. 

The  defendants  then  made  a  second  appli- 
cation on  the  23rd  of  Poos  1276,  showing 
cause  for  non-attendance  and  praying  that 
their  application  may  be  restored  to  the  file 
and  adjudicated  upon.  This  application  was 
registered  on  the  7th  January  1870.  The 
Moonsiff  then  examined  the  defendants,  and 
after  having  heard  witnesses  to  the  service 
of  the  summons,  was  of  opinion  that  the  sum- 
mons was  not  duly  served.  The  Moonsiff 
thereupon  set  aside  his  judgment  and  ap- 
pointed a  day  for  the  hearing  of  the  suit. 
On  the  case  coming  for  trial,  the  Court  of 
first  instance  as  well  as  that  of  appeal  dis- 
missed the  plaintiffs  suit  on  the  ground  that 
it  was  not  proved  to  their  satisfaction  that 
the  defendants  had  dispossessed  plaintifi*from 
his  lands  ;  the  costs  of  the  defendant  were 
thereupim  made  payable  by  the  plaintifi*. 

Dissatisfied  with  the  order  of  the  Courts 
below  the  plaintifi"  appeals  specially,  and 
urges  that  the  Moonsiff  had  no  jurisdiction  to 
entertain  the  application  under  Section  119, 
inasmuch  as  such  application  ought  to  have 
been  preferred  within  30  days  after  any 
process  for  enforcing  the  judgment  bad  been 
executed,  which  was  not  done  in  the  present 
case.  Baboo  Romesh  Ch under  admitted  that 
this  point  was  never  specifically  raised  in 
any  of  the  Courts  below;  but  he  contends  that 
in  a  petition  which  was  filed  by  his  client 
in  the  Moonsifi's  Court,  it  was  distinctly 
stated  that  the  defendants  were  fully  aware 
of  the  execution  of  the  process  of  attachment 
and  sale.  He  also  states  that  in  the  appli- 
cation made  by  the  defendants  themselves, 
they  admit  that  the  process  of  attachment 
was  executed  and  that  the  sale  was  held  in 
Assar  1276.  Baboo  Romesh  Chunder  Mitter 
contends  that  therefore,  on  the  defendant's 
own  showing,  the  application  under  Section 
1 19  is  out  of  time,  having  been  preferred  on 
the  8th  Bhadro  following.     A  decision   of 


the  Full  Bench  of  this  Court  is  cited  io 
support  of  this  contention,  which  is  to  be 
found  in  page  236  of  the  IX  Weekly  Re- 
porter. It  is  contended  by  the  vakeel  for 
the  respondents  that  the  process  mentioned 
io  Section  119  must  be  a  bonc^fide  process, 
but  the  Moonsiff  as  well  as  the  Lower  Apel- 
late Court  has  held  in  this  case  that  there 
was  no  bona  fide  process  executed.  On  re- 
ferring to  the  record,  we  find  that  there  is 
a  statement  of  the  defendants  to  the  effisct 
that  the  sale  of  their  properties  bad  takea 
place  in  Assar  1276,  and  that  the  applict- 
tion  under  Section  1 1 9  was  made  on  tlM 
8th  Bhadro  of  that  year.  We  also  find  tint 
there  is  some  sort  of  admission  that  the 
properties  had  been  attached  in  execation, 
though  that  is  not  very  clear.  This  attach- 
ment must  have  been  an  attachment  prior 
to  the  sale  of  the  properties  ;  and  if  it  be 
the  case  that  the  properties  of  the  applicsats 
were  sold  in  Assar  1276,  the  attachmeot 
must  have  been  of  a  date  at  least  a  mooth 
before  the  sale,  and  therefore  very  mach 
beyond  the  30  days  allowed  by  law  in  See* 
tion  119.  If  it  is  so,  the  application  woald 
probably  be  an  application  beyond  tioM  ob 
which  the  Moonsiff  could  not  have  acted. 

The  law  seems  to  me  to  be  clear.  The 
application  to  set  aside  an  ex-parle  decision 
must  be  made  within  ''a  reasonable  time 
not  exceeding  30  days  after  any  process  for 
enforcing  the  judgment  has  been  executed." 
Now,  if  the  plaintiffs,  the  holders  of  tbe 
eX'parte  decree,  had  actually  and  bona  fide 
executed  the  process  of  attachment,  the  de- 
fendant was  bound  to  come  within  a  reason- 
able time  of  tbe  execution  of  that  process 
not  exceeding  30  days.  The  LegisUtore 
does  not  say  that  the  application  should  be 
made  within  30  days  of  the  knowledge  of  the 
judgment-debtors  of  the  execution  of  any 
process  for  the  enforcement  of  the  ex-parU 
decree  If«  therefore,  a  process  for  enforcing 
the  judgment  is  duly  executed,  I  apprehend 
that  Section  1 19  requires  that  the  applica- 
tion to  set  aside  the  €ar-;>iir^tf  judgment  roost 
be  preferred  within  30  days  of  the  execa- 
tion of  that  process,  whether  the  judgment- 
debtors  were  or  were  not  actually  aware  of 
the  execution  of  such  process.  If  a  pro- 
perty of  the  judgment-debtor  is  duly  attach- 
ed, he  is  presumed  to  be  aware  of  the  judg- 
ment in  execution  of  which  that  attachment 
was  made.  The  law  requires  he  should  know 
of  it,  and  must  come  within  a  reasonable 
time  from  that  attachment ;  but  that  time  is 
not  to  exceed  30  days.  Under  this  view  of 
the  law,  I  am  of  opinion  that  if  the  process 
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«  of  atiacbment  was  duly  executed,  and  if  the 
application  has  notbeen  made  within  the  time 
limited  bj  the  law,  the  application  could  not 
and  should  not  have  been  entertained  by  the 
Moonaiffi 

In  this  case  the  objection  now  urged  not 
bafiog  been  taken  in  any  of  the  Courts 
below,  there  is  no  clear  finding  at  all  as  to 
whether  the  process  of  attachment  had  been 
executed  or  not.  The  case  will,  therefore, 
go  back  to  the  Court  of  the  Moonsifi*.  The 
HooDsiff  will  lay  down  an  issue  as  to  whe- 
ther any  process  to  enforce  the  decree  was 
duly  and  bona  fide  executed  or  not.  He  will 
gife  foil  opportunity  to  the  parties  to  adduce 
any  evidence  they  desire  to  produce  to  show 
whether  any  process,  and  more  especially  a 
process  of  attachment,  had  been  duly  exe- 
cuted. The  present  finding  of  the  Moonsiff 
does  not  meet  the  requirements  of  the  case. 
He  simply  finds  that  summons  had  not  been 
terfed,  and  that  the  plaintiff  was  not  aware 
of  the  sale  as  it  had  not  taken  place  at  the 
ipot.  But  whether  the  summons  was  serv- 
ed or  not,  which  is  a  point  which  affects 
the  merit  of  the  application  under  Section 
119,  he  is  bound  to  see  whether  the  appli- 
cation is  in  time,  which  is  a  condition  pre- 
cedent to  the  entertainment  of.  the  appli- 
cation itself.  I  would,  therefore,  remand 
the  case  to  the  Court  of  the  Moonsiff*  to 
try  this  point,  and  to  decide  the  case  anew 
according  to  the  result  of  the  enquiry  direct- 
ed. Though  we  entertain  the  objection 
raised  for  the  first  time  before  us,  yet  con- 
Btdering  that  this  plea  ought  to  have  been 
raised  when  the  application  was  made  un- 
der Section  119, 1  think  the  appellant  must 
pay  the  whole  of  the  costs  of  the  defend- 
ants incurred  up  to  this  stage  of  the  pro- 
ceedings. 

Jachofif  «/. — 1  think  that  this  special 
appeal  should  be  dismissed.  If  the  appel- 
lant was  dissatisfied  with  the  decision  of 
the  Mopnsiff  admitting  the  case  to  a  re- 
hearing, he  might  have  raised  the  question 
on  the  appeal  to  the  Judge,  He  made  no 
allusion  to  it,  and  the  case  having  been 
tried  upon  the  merits  both  by  the  Moonsiff 
and  the  Appellate  Court,  it  hns  been  found 
that  the  plaintiff*  is  not  entitled  to  a  decree 
which  he  obtained  ex-par te.  I  think  then 
that  it  is  too  late  now  for  him  to  contend 
that  there  was  not  sufficient  enquiry  made 
before  the  application  for  a  re-hearing  was 
admitted.  It  seems  to  me  that  we  are  bound 
to  adaunist^r  tlio  law  iu  order  to  do  justice 


between  the  parties,  and  it  would  not  be 
doing  justice  to  restore  an  ex-parte  decree 
which  two  Courts  have  on  a  subsequent 
trial  on  the  merits  found  should  not  be  re- 
newed. If  the  objection  which  is  now  rais- 
ed was  a  substantial  objection,  I  have  no 
doubt  that  it  would  have  been  raised  at  the 
proper  time.  The  Moonsiff's  order  admit- 
ting the  case  to  re-hearing  is  not  open  to 
appeal.  It  is  possible  that  we  may  have 
authority  to  interfere  with  it  under  our 
extraordinary  powers  of  superintendence, 
though  I  am  not  quite  certain  even  of  that. 
It  is  not  an  authority  which  we  are  obliged 
to  exercise,  and  I  am  of  opinion  that  it 
would  not  be  for  the  ends  of  justice  that  we 
should  exercise  it  in  this  case  The  appel- 
lant is  entitled  to  a  special  appeal  from  the 
decision  of  the  Judge.  This  is  not  an/ 
ground  of  appeal  against  the  decision  of  the 
Judge  ;  and  though  it  may  be  an  appeal 
against  an  alleged  irre«:ularity  in  the  pro- 
ceedings of  the  Moonsiff,  it  cannot  be  said 
to  be  one  which  affected  the  merits  of  the 
case. 

I  would  dismiss  this  appeal  with  costs. 


The  24th  March  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Oooocool 
Chunder  Mookerjee,  Judges, 

Agrency— Aathority  (to  buy  and  aell) 
— Consent- 
Case  No.  1874  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Chittagong,  da* 
ted  the  29th  June  1870,  modifying  a  de- 
cision of  the  Subordinate  Judge  oj  that 
District,  dated  the  ISth  September  1869. 

Goluck  Chunder  Chowdhry  (Defendant)  Ap- 
pellantf 

versus 

Kanto  Pershad  Hozaree  (Plaintiff)  Re- 
spondent. 

3Ir,  C.  Piffard  and  Baboo  Kishen  Succa 
AJookerjee  for   Appellant. 

Mr.  R.  E.  Twidale  and  Baboo  Auhhil 
Chunder  Sein  for  Respondent. 

An  authority  granted  to  an  a^ont  to  purchase  does 
not  imply  authority  to  seU  ;  aud  the  mere  fact  of  the 
principal  not  questioning  hb  agent's  rifi;ht  to  sell  is  no 
proof  tha^  \x%  c«aWttU  t^  thg  Mt^'«  9^WVii5ii>i5  such 
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Jackson,  J. — In  this  casa  tlie  plniiuHf, 
Kan  to  Peraliad  Ilazaree,  has  sued  tlio  (1»!- 
feiiduiit.  Gohick  Clminler  Chowdhry,  for  I'ne 
price  of  an  ele()hant  which  heallo^T^^s  that  lie 
sold  to  the  defeudant  nearly  three  years 
previous  to  the  institution  of  the  suit.  The 
answer  of  the  defendant  is  that  he  did  pur- 
cliase  the  ele{)hant  hut  that  he  never  oh- 
tained  delivery  of  it;  that  it  remained  with 
the  phiintifT  and  still  is  witii  the  plainnlf. 
This  fact  is  admitted  by  the  plaintiff,  wiio 
states  tliat  Goluck  Chunder  Chowdhry  sold 
the  elephant  to  Gobind  Chun<ler  Surmah  for  I 
one  Kalee  Narain  R  )y,  and  that  he  exchang- 
ed another  elepliant  with  Kalee  Narain  Uoy 
for  this  elephant.  The  defendant  denies 
that  he  ever  received  the  elephant  or  sold 
it  to  Gobind  Chunder  Surmah.  Both  the 
lower  Courts  have  found  that  the  sale  took 
place,  and  the  Judge  is  of  opinion  that  tliere 
ia  direct  evidence  of  the  sale  by  Goluck 
Chunder  Chowdhry  to  the  agent  of  Kalee 
Narain  Hoy  ;  and  though  the  Judge  admits 
that  that  evidence  g(5es  only  to  show  that 
Goluck  Chunder*8  agent  effected  the  sale,  he 
is  of  opinion  that  the  fact  of  the  defendant 
having  allowed  three  years  to  elapse  before 
questioning  the  right  of  the  agent  to  sell  is 
proof  that  he  consented  to  the  sale. 

The  special  appeal  to  this  Court  is  that 
there  is  no  evidence  of  any  actual  delivery 
of  the  elephant,  and  no  evidence  of  any  con- 
sent to  the  sale  by  Goluok  Chunder  to  the 
agent  of  Kalee  Narain  Uoy.  In  trying  these 
questions  we  have  been  obliged  to  ^o  through 
the  whole  of  the  evidence  in  the  case,  and 
we  are  satisfied  that  upon  both  points  there 
is  a  total  absence  of  all  proof.  The  evidence 
of  the  defendant's  servants,  which  is  unim- 
peached  by  any  evidence  on  the  other  side, 
is  that  the  defendant's  agent,  Gol)iud  Nuudee, 
purchased  the  elephant  from  Kanto  Pershad 
Ilazaree.  He  also  purchased  another  elephant 
which  the  defendant's  servants  took  to  their 
master's  house,  but  this  elephant  was  taken 
back  to  the  premises  of  Kanto  Pershad 
Ilazaree,  And  it  seems  to  be  admitted  on 
all  hands  that  from  that  time  to  this,  a  period 
of  three  years,  the  eUphant  has  remained 
with  Kanto  Pershad  Ilazaree,  and  during 
that  time  it  is  not  shown  that  any  demand 
fur  its  price  has  been  made  on  the  defendant. 
Then  the  plaintiff  has  filed  with  the  record  a 
memorandum  written  to  him  by  Gobind  Chuu- 
der  Surmah,  which  alludes  to  this  elephant  as 
liaving  been  obtained  t'or  the  phiiniiff  from 
Goluck  Ciiunder  Chowdhry.  Gobind  Chun- 
der Surmah  has  beeu  examined,  and  he  de- 
Dies  that  lie  effected  any  exchange  with  the 
giaiuliff  for  hla  muistcf   Kulcc   Naraiu   Uoy. 


He  says    that   ho    bought    another    elephant 
from  the  plaintiff  for  Kalee   Narain  Roy  for 
rupees  1,000.     He  says  also  that   he  bought 
this  elephant  now  iu    dispute    from    Goluck 
Chunder  Chowdhry's    mooktear,  and  that  he 
sold  it  to  the  plaintiff.     His  own  letter  proves 
that  he  did  not  buy  it  himself,  but  that  he  ob- 
tained it  for  the  plaintiff.     Tiiia  re-purchase 
for  tiie  f)laintiff  was  effected  within  a  few  days 
of  the  purchase  by  the  defendant.     And  under 
any  circumstances,  the  plaintiff  would  ouly  be 
entitled  to  any  difference  of  price,  if  any  was 
agreed    u^»oa  ;    but  there  is  nothing  to  show 
that    there    was  an  agreement  for  any  mate- 
rial difference.     Even  then  if  we  were  satis- 
fied that  Goluck  Chunder  Chowdhry  re-sold 
the  elephant,  the  above  considerations  would 
lead  us  to    dismiss    the  present  preposterous 
claim.     But    it  is  also  quite    clear  that  there 
is  no  evidence  at    all  that    Goluck    Chunder 
Chowdhry    re-sold    the    elephant.     Gobiud 
Chunder    Surmah    does    not    depose  that  he 
dealt    in    the    matter   of  the    purchase  with 
Goluck  Chunder,    but    with  Gobiud  Nundee 
who    had    purchased    for    Goluck    Chunder. 
Now,  though  Gobind  Nundee  may  have  had 
authority    to    purchase,   it   does    not    follow 
that  he  had  authority  to  sell,  and  there  is  no 
evidence    of  any  sucdi  authority  or  any  sub- 
sequent   co.usent.     The    mere    fact    that  the 
defeudant    did  not    question   his  right  to  sell 
is  no  proof  that  he  consented  to  it.     Tlie  re- 
sale   was    in    fact    to    the    plaintiff,  and  it  is 
very  possible  that    the  defendant  did  not  ob- 
ject to  that.     The   result    was    to  cancel  the 
original  sale    to  the  defendant.     The  plaint- 
iff is  not  entitled    under    these  circamstances 
to  recover  the  price  of  the   elephant,    which 
he    has   since    the    sale    retained  in  his  own 
possession  ;  and    the  decision    of  the  Courts 
giving    the    plaintiff  a   decree   for  its  price 
must  be  set   aside,    and  the  plaiutiff^s  olaim 
dismissed  to  that  extent. 

There  was  also  a  claim  iu  this  suit  for  the 
value  of  the  second  elephant  which  was  de- 
livered to  the  defendant.  The  Judge  has 
giv£n  the  defendant  a  set-off  on  account  of 
certain  money  which  he  find««  was  due  to 
the  defendant  from  the  plaintiff  on  account 
of  the  profits  of  the  elephant  capturing 
expedition  iu  which  Jiese  disputed  elephants 
were  ca[>tured,  and  in  which  both  plaintiff 
and  defendant  were  partners.  It  is  said  up- 
on special  appeal  that  a  full  enquiry  upon 
this  qu»  stiou  has  not  been  made.  The  evi- 
deuce  offered  by  both  parties  upou  it  was 
considered  and  a  decision  arrived  at  on  that 
evidence.  Wo  think  we  ought  not  to  iatet:- 
fere  on  this  poiul. 
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The  costs  will  be  calculated  according  to 
the  proportion  decreed  and  diamissed,  both 
of  tliis  Coart  aad  the  lower  Court. 

Mookerjee^   J, — I   concur    in    dismissing 
the  suit  of  the  plniiitiff,  as  far  as  the  clnim  to 
the  '*  koomkee  "  or  female   elephant   is  con- 
cerned.   I  am  not  satisfied  on    the  evidence, 
which  has  been  ^one  throu^li  at  great  length, 
tiiAt  the  plaintiff  had  ever  delivered  the  ani- 
msl  to  the  purchaser  Goluck  Chunder  Chow- 
dhry,  or  thtt  Goluck  ChunderChowdhry  after 
peitini;  possession  of  it  sold  it    to   Gobind 
Mookerjee.     The elephantis  still  in  the  pos- 
sesion of  the  plaintiff,  and  I  think  he  has  np 
ricriit  to  keep  the  nnimnl  and  also  demand  its 
price  from  the   defendant.     His   silence   for 
three  jears  throws    the  greatest  suspicion  on 
his  case  ;  the  omission   of  the  defendant   to 
sue  for  the  animal  is  accountable.     True,  he 
has  not  got   the  article  he  purchased,  but  he 
WAS  uot  called   to    pay    and    therefore  he 
nnVrht  have  waited   all  this  time.     But  the 
pl.iiutiff*s  case  is  that  he  not   only   sold   the 
animal   to    the  defendant,  but  actually  gave 
hiin  delivery  of  it :  no  reason  is   showu    for 
his  long  silence. 


The  25th  March  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Share  holder's  rlgrhts— Sale  for  ar- 
rears—Act  VZZZ  (B.  C.)  of  1865. 

Case  No.  2397  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Midnapore, 
dated  thff  26th  August  ISIQ,  reversing  a 
decision  of  the  Moonsiff  of  Nimal,  dated 
the  26th  July  1869. 

Huro  Narain  Giree  (Defendant)  Appel- 
lant, 

versus 

Doorga  Chorn  Giree  (Plaintiflf)  Respond- 
ent, 

Baboo  3Johinee  3lohun  Roy  for  Appel- 
lant. 

Baboo  Bkowanee  Churn  Dutt  for  Respond, 
ent. 

The  purchaser  of  a  partnership  in  a  tenure,  in  other 
words  of  a  shareholder's  rights,  acnaires  no  right-  to 
retain  possession  against  a  person  who  buys  the  tenure 
it^^lf  when  sold  for  arrears  under  Act  YlII  (B.C.) 
of  l8o5. 


Glover,  J, — The  plaintiff  in  this  case 
purchased  at  an  auction-sale  held  in  execution 
of  decree  Mullic«i  Daye*s  right,  title  and 
interest  in  8  beegahs  odd  cottahs  of  land, 
lie  says  that  he  got  possession  and  paid  the 
back  rent  due  to  the  ijuradur  from  the  former 
tenant. 

The  farmer  afterwards  brought  a  suit 
against  Mullica  Duye  for  arrears  of  rent, 
alleged  to  be  due  for  the  years  1271-1272 
and  part  of  1273,  ?ot  a  decree,  and  sold  the 
tenure  under  Act  VIII  of  1865,  B.  C.  The 
defendant  was  the  purchaser  and  got  posses* 
sion  turning  the  plaintiff  out. 

The  plaintiff  sues  to  recover  possession  oa 
the  ground  of  his  purchase,  and  on  the  alle- 
gation that  the  rent-decree  was  collasively 
obtained. 

The  Moonsiff  dismissed  the  suit,  holding 
that  there  was  no  proof  whatever  of  collusioii 
either  between  the  farmer  and  the  defaulting 
ryot,  or  between  either  of  them  and  the  auc- 
tion-purchaser  ;  that  the  ijaradar  had  never 
recognized  the  plaintiff  as  his  tenant,  and 
never  received  rent  from  him  and  was  doc 
therefore  bound  to  recognise  his  purchase  of 
the  land  ;  that  the  sale  under  Act  VIII  of 
1865  passed  the  tenure  to  the  defendant. 

The  Subordinate  Jud^e  on  appeal  re- 
versed this  decision  on  the  ground  that  a 
subsequent  sale  by  a  Revenue  Court  could 
not  invalidate  a  prior  ouerby  a  Civil  Court 
(Tirthanund  Thakoor,  appellant,  XIII  Week- 
ly  Reporter,  p.  449),  and  that  the  farmer  by 
receiving  from  the  plaintiff  rent  for  a  period 
previous  to  his  dispossession,  for  the  years 
1274-75  that  is,  had  recognized  him  as  his 
tenant.  The  Subordinate  Judge  also  found 
that  the  rent-suit  brought  against  Mullica 
Daye  was  collusive. 

It  is  contended  in  special  appeal  :— 

(1.)  That  there  is  no  evidence  to  bHow 
that  the  payments  of  rent  made  by  the  plain- 
tiff in  1274  and  1275  extinguished  the  claim 
for  the  back  rents  of  127M272  and  1273, 
and  that  the  Subordinate  Judge's  condusioa 
as  to  the  fraudulent  nature  of  the  reat*Buit 
is  altogether  groundless  ;  and 

(2.)  That  the  plaintiff  having  only  pur- 
chased Mullica  Daye*s  right  and  interest  in 
a  portion  of  a  tenure,  cannot  resist  the  right 
of  an  auction-purchaser  under  Act  VIII  of 
1865,  B.  C,  which  comprehended  the  tenures 
itself. 
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(1.)  Willi  lejrmd  to  the  payments  siiid 
to  hnve  been  nimle  by  the  plaiutifT  to  llie 
ijanuhir  in  1274  und  1275,  and  wliich  the 
Suburdinaie  Judge  has  tukeu  ns  Bhowing 
that  *'  there  existed  do  arrears  on  account  of 
'*  the  years  for  which  the  suit  had  been  insti- 
**  tuted  in  the  Revenue  Court/'  we  find  that 
oue  is  dated  tlie  23rd  St'abun  1274  and  is 
for  rupees  3-o,  and  the  other  the  2iid  Jyet 
1275  and  is  for  rupees  8-9.  Now,  taking 
the  Subordinate  Judge's  finding  as  to  the 
geDuinenesB  of  these  documents  (a  find- 
ing opposed  to  that  of  the  first  Court)  as  one 
\9\\\\  which  we  cannot  interfere,  what  after 
ail  do  the  receipts  prove  ?  They  prove  that 
during  the  years  in  question,  the  plaintiff  paid 
an  aggregate  gum  of  rupees  12-13  on  ac- 
count of  back  rent.  No  particular  year  is 
mentioned,  the  word  used  is  the  general  one 
"  bnkyn."  Now,  it  is  quite  clear  that  this 
payment  could  not  have  settled  the  arrears 
for  1271-72  and  part  of  1273,  inasmuch 
as  if  we  put  aside  the  evidence  of  the  rent- 
decree,  the  annual  rent  payable  was  on  the 
plaintiff's  own  showing  9  rupees.  So  that 
admitting  every  thing  in  the  plaintiff's  favor, 
the  back  rents  could  not,  as  supposed  by  the 
Subordinate  Judge,  have  been  cleared  off  by 
the  payment  of  rupees  12-13  ;  and  as  this  is 
the  only  ground  on  which  the  Subordinate 
Judge  has  decided  that  the  rent-suit  was 
conclusive,  we  should  be  quite  justified  in 
saying  that  the  Lower  Appellate  Court  was 
^rong  in  reversing  the  decision  of  the 
MooQsiff  on  this  point* 

We  may  remark  here  that  the  record 
shows  that  at  the  time  the  rent-suit'  was 
brought  the  plaiutiff  had  not  paid  the  rupees 
12-13  At  all.  The  dnte  of  institution  of  suit 
and  the  dates  of  the  dakhillas  show  this  very 
clearly.  So  tliat  it  cannot  be  said  that  the 
suit  for  rent  was  a  false  one.  That  rent  is 
shown  by  the  plnintiff's  own  documents  to 
have  beeu  due  when  the  suit  was  brought. 

Then  as  to  the  effect  of  the  prior  sale  at 
auction  to  the  plaintiff.  The  decision  in 
Tirthanutid  Thnkoor  versus  Pureshnund  Jha, 
XIII  Weekly  Reporter,  p.  449,  quoted  by 
the  Subordinate  Judge,  supposes  that  what 
was  sold  by  the  Civil  Court  was  a  tenure — 
an  entire  estate — and  on  that  supposition,  and 
on  the  fact  that  the  sale  was  not  in  any  way 
tainted  with  fraud,  it  laid  down  that  the 
same  property  could  not  be  re-sold  in  exe- 
cution of  a  decree  for  arrears  of  rent  against 
the  former  tenant. 

Now,  in  this  cose  the  Civil  Court  sold  not 
Mullica  Daye's  right  in  tiie  tenure^  which 


was  afterwards  put  up  and  sold  by  the  Re- 
venue Court  under  Act  VIII  of  1865,  B.  C, 
but  her  rights  in  8  beegahs  14  cottahs  of 
that  tenure,  the  defendant's  purchase  being 
of  die  tenure  itself  (in  the  terms  of  the  Act), 
which  (as  is  stated  and  not  denied  anywhere 
on  the  record)  consisted  of  23  beegalis. 
The  bynamah  shows  that  these  8  bee(];iili9 
were  situated  in  several  distinct  plots  within 
two  separate  mouziihs  ;  and  all  that  the  pur- 
chaser of  Muliion's  ri(;lits,  as  it  seems  to  us, 
bought  was  a  partnership  in  the  entire  ten- 
ure of  23  beegahs  to  the  extent  of  8  l>eegah3 
14  cnttnlis.  He  became,  in  other  words,  a 
shareholder  in  the  tenure. 

Now,  being  in  this  position,  the  only  thing 
for  him  to  have  done  when  the  rent-snit  wns 
brought  agnlnst  Mullica  Daye  for  arrears  of 
rent,  was  to  have  paid  up  those  arrears  and 
then  to  have  sued  his  co-sharer  for  contribu- 
tion. His  purchase  did  not  give  him  any 
thing  more  than  this  privile(;e,  and  certainly 
does  not  give  him  a  right  to  retain  possession 
a>raiust  a  person  who  bought  the  teuure  it- 
self. 

The  Subordinate  Judge's  finding  that  he 
did  pay  up  those  arrears  appears  to  us  to 
have  been  passed  in  the  teeth  of  the  record- 
ed evidence,  and  to  be  therefore  an  illegal 
finding  ;  and  thiit  being  so,  there  is  no  ground 
whatever  for  supposing  the  suit  for  rent  to 
have  been  collusive. 

The  decision  of  the  Subordinate  Judge 
must  be  reversed,  and  that  of  the  Moonsiff 
restored  with  all  costs  on  the  special  re- 
spondent. 

The  25th  March  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Transfer  of  flntermedlnte  tennres  — 
Aoknowledffement  by  landlord— ]>i- 
▼toion  of  rent— Act  X  of  X859. 

Case  No.  2454  of  1871. 
Special  Appeal  from  a  decision  passed  h^ 
the  Officiating  Judge  of  East  Hurdwan, 
dated  the  24th  August  1870,  reversing 
a  decisioji  of  the  Moonsiff  of  Mahomed- 
pore,  dated  the  22nd  April  1870. 

W.  O.  Allender,  General  Manager  of  tbe 
Land  Mortgage  Bank  of  India  (Defend- 
ant) Appellant^ 

versus 

Dwarkanath    Boy   and    others  (Plaintiffs) 
Respondents, 
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Baboo  Juggadanund  Mookerjee  for  Appei- 
latit. 

Baboo  Kalee  Prosunno  Dull  for  Re- 
spondeat. 

Wharc  rent  in  recovered  with  nut  objection  by  snccea- 
wv«  landlord*  from  the  transferee  of  an  Iniermediate 
unure  from  the  date  of  transfer,  auoh  rfcipt  act8  aa  • 
fall  and  complete  acknowledgemeut  by  the  proprietor 
that  he  aooepU  the  new  tenant  in  the  place  of  the  old 


The  previaion  of  Act  X  of  1839,  which  rrquirfs  that 
c\-er>'  ag«^ement  aa  to  division  or  di<*iribiition  of  rent 
»iwold  be  in  writing,  applies  only  to  division  or  distribu* 
tion  Bade  after  the  Act  came  into  operation. 


Glover  J  J. — Thb  circamstonces  of  this 
case  are  as  follow  : — 

Ran)  Soondur  Nnpit  had  n  tenure  consist- 
ing of  3  beegahs  10  cotinhs  cultivated,  and 
3  coitahs  bastoo  land,  for  which  lie  paid  to 
the  zemindar,  Mr.  Elias,  sicca  rupees  2-16 
annual  rent. 

In  Falgoon  1255  he  sold  the  3  beegahs 
10  cottahs  to  Ram  Nnrain  with  a  rent  of 
sicca  rupees  2-3.  retaining  the  bastoo  land 
with  a  rent  of  12  annas  himself. 

There  was  another  tenure  owned  bj  one 
Gooroo  Churn  of  10  coitnhs  at  a  rent  of  7 
annas,  which  likewise  passed  by  sale  to  Ram 
Narain  in  1260.  With  this  land,  however, 
we  hafe  nothing  to  du  in  this  special  appeal. 

Oa  Ram  Narain's  death,  his  sou  Nubo 
sold  the  entire  holding  to  Mussamut  Bhugo- 
botiy  Debia  on  the  8ih  of  Chyet    1272. 

The  zemindar,  Mr.  Elias,  gave  a  putnee 
of  his  estate  to  Ch under  Kant  in  1266,  and 
his  rights  were  in  1273  transferred  to  the 
Land  Mortgage  Bank. 

Shortly  after  becoming  proprietor,  (he 
B.iuk  brought  a  suit  atzaiiist  Rnm  Soondur, 
the  registered  tenant,  for  arrears  of  rent  due 
on  the  years  1272,  1273  and  1274,  and  ob- 
taind  a  decree  in  execution  of  which  the 
teoure  yftLB  sold. 

The  plaintiffs  in  this  case,  purchasers  of 
the  holding  of  Rum  Soondur,  sue  to  set 
aside  the  revenue  sale  on  tiie  ground  liiai 
the  transfer  had  been  recognized  by  the 
proprietor,  who  had  taken  rent  from  the 
purchasers  ever  since  the  date  of  the  sale. 

The  defendant  Bank  contends  that  as  the 
sale  was  not  notified  in  the  way  authorized 
by  Uw,  uo  registry  of  the    new    tiausfeiree 


being  made  in  his  serishiah,  he  was  not 
bound  to  recognized  any  tenant  but  Ram 
Soondur,  or  to  take  rent  from  any  other 
person.  He  also  contends  that  the  amount 
deposited  in  the  Collector's  Court  by  the 
plaintiffs,  was  not  the  whole  amount  of  rent 
due  on  the  holding  and  that  he  was  not 
bound  to  take  it. 

The  Moonsiff  found  that  the  zemindar 
had,  by  receiving  rent  from  the  plaintiffs 
from  Falgoon  1255  up  to  the  year  ri72, 
acknowledged  them  as  his  tenants  for  the 
holding,  and  that  the  receipts  given  hy  hfm 
showed  that  he  was  aware  of  and  acquiesced 
in  the  sale  made  by  Ram  Soondur.  ite  nUo 
found  that  the  plaintiffs  had  deposited  the 
rent  due  for  1273  in  the  Collector's  trea- 
sury. 

But  he  considered  on  the  other  hand  that 
the  zemindar  was  not  bound  to  tnke  out  this 
money  from  the  Collectorate.  the  plnintiffs 
not  being  the  *'  recognized*'  tenants  in  the 
terms  of  Section  5  Act  VI  of  1862,  B.  C, 
and  not  even  stating  facts  which  would  have 
enabled  the  zemindar  to  know  on  whosd 
account  the  money  was  deposited. 

On  appeal  the  Judge  concurred  with  the 
Moonsitif  as  to  the  recognition  by  thezemin« 
dar,  but  held  also  that  under  the  circum- 
stances the  plaintiffs  were  entitled  to  deposit 
their  rent  in  the  Collectorate,  and  that  the 
defendant  Bank  ought  to  have  taken  it  there- 
from (he  having  due  notice  of  the  deposit) 
and  not  to  have  brought  a  suit  under  Act.X 
of  1859.  The  Judge  held,  moreover,  that  the 
plaintiffs*  tenure  was  a  mere  jotedaree  hold- 
ing, the  triindfer  of  which  it  was  not  under 
Section  27  of  Act  X  necessary  to  register  iu 
the  zemindar*s  serishtah. 

He  decided  that  the  plnintiffs  had  proved 
their  right  to  the  tenure  ;  that  the  Act  X 
suit  was  collusive  ;  and  that  the  sale  under  it 
should  be  set  aside. 

It  is  contended  iu  spesial  appeal  :— 

(1)  That  the  Judge  was  wrong  in  hold- 
ing that  the  tenure  was  oue   uot  requiring 

registration. 

(2)  That  not  being  registered,  the  ze« 
mindar  was  not  bound  to  recognize  tlia 
alleged  transfei*,  but  was  justified  iu  suing 
the  original  tenant,  and  (3)  That  iu  any 
cnse  the  defendant  was  nut   bound    to     ac« 

I  cept  the  money  deposited  by  the  plaint- 
'  \&6,  that  uot  being  the  full  amount  of  reut 
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due  on  the  holding  but  only   the   plaintiff's 
ehni'e  thereof. 

With  regard  to  the  first  objection,  the 
Judge  has  found  as  a  fact  that  the  holding 
"wna  a  ryotee  one,  and  from  the  very  small 
size  of  it,  3  beegahs  13  cottahs,  .it  can 
hardly  have  been  an  intermediate  tenure 
held  between  the  zemindar  and  the  actual 
cultivator,  as  provided  for  by  Section  27  of 
Act  X  of  1859.  Nothing  has  been  shown 
us  in  support  of  the  assertion  that  the  hold- 
ing was  an  intermediate  one,  and  every 
thing  is  against  such  a  supposition. 

But  supposing  for  the  sake  of  argument 
thai  it  was  an  intermediate  tenure,  and  that 
under  the  law  as  it  stood  when  this  suit 
v^as  brought  registration  of  transfer  was 
necessary,  has  it  not  as  a  matter  of  fact 
been  found  that  the  spirit  of  the  Act  has 
been  complied  with,  and  that  the  zemindar 
for  the  time  being  recognized  the  transfer 
nnd  its  accompanying  changes  from  the 
▼ery  day  on  which  that  transfer  was  made  ? 
It  is  not  denied  that  Mr.  Elias,  the  zemin- 
dar at  the  time  in  question,  received  rent 
from  the  transferree  from  the  date  of  tlie 
transfer,  nor  that  his  successor  did  the  same 
thing;  so  that  for  a  period  of  18  years 
the  plaintiffs  have  paid  their  rent  as  for  a 
portion  of  the  holding,  which  had  once  been 
Ram  Soondur's,  without  the  slightest  objec- 
tion on  the  part  of  their  landlords.  This, 
it  appears  to  me,  acts  as  a  full  and  complete 
Acknowledgement  by  the  proprietor  of  the 
estate  that  he  accepted  the  new  tenant  in 
tiie  place  of  the  old  one  for  a  particular  share  ' 
of  the  rent  previously  paid.  The  words  of 
the  law  in  the  latter  part  of  Section  27 
have  been  much  relied  on.  and  it  has  been 
argued  from  them  that  even  if  the  transfer 
of  a  portion  of  Ram  Soondur*s  jote  to  Ram 
Narain  be  held  to  have  been  acknowledged 
and  permitted  by  the  zemindars,  no  agree- 
ment on  their  part  to  divide  or  distribute 
the  rent  would  be  binding  unless  made  in 
writing.  But  (his  supposes  that  such  divi- 
sion or  distribution  was  made  after  Act  X 
came  into  operation.  Before  the  passing 
of  tlrnt  Act,  there  was  no  such  provision 
of  law. 

If  the  plaintilfs'  case  were  fo  be  governed 
by  the  latter  part  of  Section  27  of  Act  X, 
then  I  should  undoubtedly  hold  that  the 
landlord  would  not  be  bound  to  take  any- 
thing less  than  the  full  amount  of  rent 
due  upon  the  entire  holding,  and  that 
lA    (his    case    the  defendant  Bank    would 


have  been  fully  justified  in  refusing  to  ac- 
cept the  deposit  of  th3  plain tifi's*  share 
of  the  rent  made  in  the  Collectorate,  and 
that  he  had  every  right  to  recover  as  he  did 
in  a  suit  for  rent. 

But  as  I  understand  the  evidence,  I  think 
that  long  years  before  the  Bank  becan)e  the 
owner  of  this  putnee  estate,  there  had  been 
a  partition  of  Ram  Soondur's  holding  and 
a  transfer  of  part  of  it  to  Ram  Narnin,  and 
that  both  partition  and  transfer  had  been 
recognized  at  the  time  and  since  for  18  years 
by  the  proprietors  of  the  estate. 

It  is  not  denied  that  the  Bank  has  no 
higher  rights  than  the  other  putneedars,  and 
cannot  therefore,  in  my  opinion,  have  any 
greater  privileges, 

These  remarks  appear  to  dispose  of  the 
second  and  third  objections. 

I  would  uphold  the  decision  of  the  Lower 
Appellate  Court  and  dismiss  the  special 
appeal  with  costs. 

Kemp,  J, — I  concur. 


The  27th  March  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onoocool  Chuu- 
der  Mookerjee,  Judges, 

Sxeoation—  Managrer  —  Section    213 
Act  VIZZof  1859. 

Case  No.  5  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Tipperah, 
dated  the  \7th  December  1870. 

Mohinee   Mohun   Doss   and  another  (Judg- 
ment-debtors) Appellants^ 


Ram  Kant  Chowdliry  and  another  (Decree- 
holders)  Respondents. 

Baboos  Kalee    Mohun    Doss    and     NuUet 

Ch  under  Sei/i  for  Appellauis. 

Baboo    K  is  hen    Succn    Mookerjee    for    Re- 
spondents. 

A  Court  exccut  ill;;  a  decree  was  held  to  have  hcea 
justitied  in  refusing  to  appoint  a  raanaircr  fur  attach^d 
property  belou.t;inij  to  the  judi^meiit-debior,  where  »t 
would  have  taken  20  years  to  pay  off  the  debt  from  the 
profits  of  the  property.  Hut  the  High  Court  saw  no  ob- 
jection to  the  appoiiitinont  of  a  manager  to  ilispose  ot' 
portions  of  the  property  by  sale, mortgage,  and  oibcr- 
wise,  under  Section  24.i,  Code  of  (^ivil  I'roccduro,  ii  the 
debt  could  thereby  be  cleared  qH  ia  6  moaths« 
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Jackson,  J. — The  decree-holder  iu  this 
cue  has  obtaiaed  a  decree  against  the 
judgment-debtor  to  the  amount  of  37,000 
rapees.  On  suing  out  execution  of  his 
decree,  the  judgment-creditor  applied  to 
attach  and  sell  certain  properties  belonging 
to  the  judgment-debtor.  The  judgment- 
debtor,  thereupon,  applied  to  the  Subor- 
dinate Judge  of  Tipperah  before  whom 
the  proceedings  were  pending,  asking  that 
a  manager  might  be  appointed  under  Section 
243  Act  VIII  of  1869,  and  added  that  he 
waa  willing  to  place  all  the  estates  in  his 
possession  under  the  manager,  in  order  that 
the  manager  might  recover  from  them 
the  amount  of  the  decree.  An  inquiry 
wu  thereupon  instituted  as  to  the  profits 
derived  from  these  properties  ;  and  Mr.  De- 
Laanej,  who  was  appointed  to  make  the 
eoqairies,  gave  his  opinion  that  a  sum  of 
S,500  rupees  was  the  annual  receipt  of 
rent  from  these  estates.  The  Subordinate 
Jadore  says  that  as  the  debt  would  not  be 
satisfied  in  6  years,  the  application  most 
be  rejected. 

Before  us  the  ap^Aicalion  has  not  been 
restricted  solely  to  the  question  of  allowing 
a  Court  manager  to  manage  the  properties, 
but  we  ha?e  been  asked  to  delay  the  pre- 
sent sale  by  the  Court  in  order  that  the 
Court  manager  may  take  measures  to  sell 
certain  portions  of  the  property  and  give 
mortgages  and  mokururree  leases  of  other 
portions  ;  that  by  these  means  a  probably 
better  price  may  be  obtained  than  by  selling 
the  property  on  sight  at  public  auction  by 
the  Court. 

We  think   that  the   Subordinate   Judge 
was  right  in  refusing  to  appoint  a  manager 
to   manage   the   whole   property    until    the 
debt   was   liquidated,    because  it  would  ap- 
pear  after  deducting   the  expenses   for  the 
defeodant    and    the   Government    revenue, 
the    actual  amount  of  assets   which    would 
probably  be  recovered  would  be  sufficient  to 
pay  off  only  the  interest  of  the   total   sum 
Bad  a  sum  of  about  2,000  rupees  per  annum 
of   the    principal   of   the   debt.     It   would, 
therefore,  take  nearly  20  yenrs  before  the 
debt  would    be   paid   oft.     But   we   see   no 
reaaon  to  reject  the  petition  of  the  applicant 
that  the  Court  manager  may  be  appointed  to 
aell  and  mortgage  and  otherwise  dispose  of 
some  portions  of  the  property,    and  thereby 
recoTer    the   amount  of  the  debt.     If,  with 
the  assistance  of  the  judgment-debtor,    the 
Coori  manager  cau    efiect  this   within  six 


months,  these  estates  may  be  placed  under 
the  manager  for  that  purpose  for  that  period. 
If  within  six  months  the  whole  debt  can  be 
cleared  oflT,  the  decree  may  be  considered  to 
have  been  realized  with  sufficient  expedition, 
and  it  may  be  to  the  benefit  of  both  the 
parties.  We  see  no  reason  to  interfere  with 
the  decision  of  the  Subordinate  Judge,  but 
we  think  that  the  Subordinate  Judge  should 
give  effect  to  this  order  and  appoint  n 
manager  to  act  accordingly.  The  manager 
will  dispose  of  some  portions  of  these  pro- 
perties by  selling,  mortgaging,  and  otherwise 
dealing  with  them  under  Section  243.  The 
vakeel  for  the  opposite  side  does  not  ohject 
to  this  arrangement ;  and  it  seems  to  us  to  be 
a  fair  and  proper  one.  If  at  the  end  of  six 
months  the  whole  debt  has  not  been  realized, 
or  if  in  the  meanwhile  proper  measures  have 
not  been  taken  to  carry  out  the  order,  the 
Subordinate  Judge  will  pass  fresh  orders  on 
the  case. 

We  think  that  the  costs  of  these  proceed-, 
ings  should  be  costs  in  the  cause,  and  should 
be  paid  by  the  judgment-debtors. 

Mookerjee,  J. — I  concur. 


The  27th  March  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F,  A.  Glover, 
Judges, 

Qooomentarj  evideiice  — Blistakes  of 
Court's  offioera. 

Case  No.  213  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbkoom, 
dated  the  loth  August  1870. 

Ram  Ruujun  Chuckerbutty  (Plaintiff)  Ap- 
pellant, 

versus 

Anund  Coomar  Mookerjee  and  others  (De- 
fendants) Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos   Kishen    Succft    Mookerjee    an4 
Taruck  Nath  Sein  for  Resppndefjfs. 

A  Civil  Court  is  bound  to  receive  as  evidence  authen- 
ticated documents  named  in  the  plaint  aad  filed  by 
the  plaintiflTa  pleader  on  the  day  appointed  for  fia^intf 
issues,  even  though  through  inadvertence  ot  the  Amlab 
they  were  hot  madt  part  of  the  record. 
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Kemp^ «/.— »Tbi8  is  a  suit  on  the  part  of 
the  plaintiff  for  contribution.  It  appears 
that  the  plaintiff,  formerly  a  ward  of  Court 
and  who  of  late  has  come  of  nge,  sues  a  num- 
ber of  defendants,  agninst  some  of  wliom  a 
decree  has  been  passed  for  contribution. 

None  of  the  defendants  appear  to  have 
disputed  the  amount  of  jumma  payable  by 
the  plaintiff.  What  they  seem  to  have  con- 
tended is,  that  they  have  paid  in  more  on 
account  of  their  share  than  the  plaintiff  has 
given  them  credit  for. 

The  Subordinate  Judge  of  Beerbhoom 
found  that  the  plaintiff  has  not  proved  even 
that  he  has  paid  the  amount  due  on  his  own 
.  share,  much  less  any  amount  due  on  the 
shares  of  his  co-sharers,  the  defendants. 
He  therefore  dismissed  the  plaintiff's 
claim,  with  the  exception  of  certain  sums 
which  he  decrees  against  the  defendants 
Nos.  6  and  7,  11  and  12  and  No.  17  ;  the 
result  of  the  decree  of  the  Lower  Court  be- 
ing that  the  plaintiff  gets  a  decree  for  a  sum 
of  Rs.  1,387  odd  annas,  out  of  Rs.  5,706 
2  annas  3^  claimed.  The  Subordinate 
Judge  says  that  the  plaintiff  has  failed  to 
prove  that  he  has  paid  the  Government 
revenue  in  respect  of  the  shares  of  the 
defendants,  his  co-sharers,  over  and  above 
that  due  on  account  of  his  own  share. 

In  appeal,  the  second  ground  of  appeal  only 
has  been  urged  upon  the  Court,  namely,  that 
the  plaintiff,  according  to  the  practice  of 
the  sheristah  of  the  Court  below,  filed 
certain  "  sehah"  papers,  or  transfer  papers, 
authenticated  copies  of  which  he  had  ob- 
tained from  the  Collector's  office,  which 
proved  the  piiymeuts  made  on  his  beiialf  on 
account  of  the  Government  revenue  of  the 
joint  estate.  Lot  Koondheet  Korya,  as  alleged 
in  the  plaint  ;  that  these  exhibits  were  not 
made  part  of  the  record  through  the  in- 
advertence of  the  Amlah,but  misloid  in  the 
record-room  in  which  they  were  afterwards 
found ;  that  these  documents  would  have 
proved  the  plaintiff's  case,  and  therefore,  he 
submits,  that  they  ought  to  be  olio  wed  to  be 
received  in  evidence. 

Now,  it  is  clear  that  with  the  plaint  a 
petition  was  filed  to  the  effect  that  a  certain 
number  of  challans  are  put  in,  and  that  copies 
of  the  *'  sehah"  papers  had  been  applied 
for  from  the  CuUectorate  and  would  be 
put  in  when  received.  We  have  the 
evidence  of  Dwarkanath  Baboo,  the  plea- 
der of  the  plaintiff  below,  to  the  effect 
that  on  the  30th  April  last,  the  day  ou 
irhich  IbQ  ilWOOS  were  to  be  fixed,  he  did 


receive  from  the  plaifTtiff  a  petition  aod  i 
list  of  these  *^  sehahs"  to  file.  There  is  that 
petition  on  the  record  which  bears  the  sig- 
nature of  the  aforesaid  Baboo  ;  and  theae 
'*  sehair'  papers  all  bear  his  nitjals,  and  are 
dated  30th  April  with  one  excefftion.  It  is 
true  that  there  was  an  enquiry  made  as  to 
whether  the  plaintiff's  mookhtear  had  or 
had  not  smuggled  these  documents  into  the 
sherishta  or  whether  they  were  really  miss- 
ing ;  and  the  result  was  that  the  Subordinate 
Judge  sent  the  mookhtear  to  the  Fou2:adaree 
Court  on  a  charge  of  criminal  trespass.  That 
charge  however  fell  to  the  ground  and  the 
mookhtear  was  acquitted. 

It  appears  to  us  that  these  papers  ought 
to  have  been  received  by  the  Subordinate 
Judge.  They  are  authenticated  ^pies  from 
the  Collectorate  records,  and  if  the  sums 
shown  therein  have  been  transferred  from 
the  account  of  the  plaintiff,  when  he  was 
a  minor,  to  payments  on  account  of  the  reve- 
nue of  the  estate,  and  these  payments  on  the 
aggregate  are  more  than  the  plaintiff  would 
have  to  pay  for  his  own  share  in  the  estate, 
the  Lower  Court  is  bound  to  enquire  into 
this  point  and  decide  the  case  afresh. 

We,  therefore,  remand  the  case  to  the 
Subordinate  Judge.  He  will  receive  these 
papers  and  re-decide  the  case  with  reference 
to  the  defendants  Nos.  1,  2,  3,  4,  5,  8,  9,  10, 
13,  14,  15,  16,  18,  19  and  20. 

His  decision  with  reference  to  the  other 
defendants  against  whom  a  decree  has  been 
passed  will  stand. 

Costs  to  follow*  the  result  with  reference 
to  the  defendants  whose  case  has  been  re- 
manded. 


The  27th  March  1871. 

Present  : 

The  Hon'ble  E.  Jackson  and  Onoocool 

Chunder  Mookerjee,  Judges. 

Fossesaion-— Snooession— Bindoo 
Xiaw. 

Case  No.  1378  of  1870. 
Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tipperah^  dat» 
ed  the  2\st  May  1870,  affirming  a  deei* 
Stan  of  the  Moonsiff  of  Nassirnuggur^ 
dated  the  2Hth  July  1869. 

Roj    Chunder  Burmuu  (Defendant)   Appel- 
lant, 
versus 
Bama  Kaot   Cfauckerbutty  (Plainiiff)  Ae« 
spondent. 
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Baboos  Kalee   Mohun  Doss  and    Mohinee 
Mohun  Roy  for  Appellant, 

Bahoo  Rajendro  Nath  Bose  for  Respondent. 

Where  t  plaintiff  saes  for  possession  as  heir  of  his 
uncle,  if  it  be  proved  that  the  uncle  left  daugbtersi 
tttitled  ander  the  Hindoo  Law  to  succeed  to  his  pro- 
p«rtjr,  plaintiff  would  not  be  entitled  to  a  decree,  even 
u  defendant  were  in  wrdbgful  possession  of  the  shares 
of  the  daughters. 

Mookerjity  J.— The  plaintiff  insttlnted 
this  suit  for  possession  of  8  kanees  and  odd 
goadahs  of  laud  on  the  allegation  that  his 
father  was  the  owner  of  a  moiety  of  this 
iaad,  and  that  his  father's  cousin,  one  Badha 
Kant,  was  the  owner  of  the  other  moiety  ; 
that  the  plaintiff's  father  died  in  1255  and 
the  cousin  of  his  father  died  in  Assin  1256, 
leaving  no  other  person  but  him  as  their 
the  legal  heir  ;  and  that  the  plaintiff  thus  be- 
coming the  owner  of  this  property  was  dis- 
possessed in  1258  by  the  defendant.  The 
plaintiff  also  stated  in  his  plaint  that  inas- 
moch  as  he  was  born  in  Magh  1255,  and 
was  a  minor  up  to  the  13th  Magh  1273,  the 
soit  instituted  on  the  20th  Magh  1275  was 
ia  time. 

The  defendant  raised  the  plea  of  limita- 
(ioo,  contending   that  the  date  of  the  birth 
of  plaintiff  in  1255  as  given  in    the   plaint 
is  false,  but  that   plaintiff  was   really    born 
in  1252,     The   defendant    thus    contended 
that  the  plaintiff  being  born  in  1252,  and  he 
not  being  a  zemindar  and  therefore   entitled 
only   to    15    years   minority,   his  time   for 
bringiog^  this  action   expired  in  1269,  not 
haTiug  sued  within  3  years  of  his  attaining 
majority.     As  regards  the   amount  of  land 
claimed  by  the  plaintiff,  the  defendant  con- 
tended that  4  kanees  8  gundahs  of  land  sued 
for  belonged    to  the   plaintiff's   father   and 
Qode  ;   that   his  father  conveyed  his  share 
to  bis  cousin,  Radha  Knot,  and   that  thus 
Badha  Kant   was  the  holder  and  owner  of 
the  whole   of  the  4  kanees  8   gundahs   of 
land  ;    that   Badha  Kant  having  by  a  dispo- 
sition in  his  life- time   made  over  this   pro- 
perty to  his  two  daughters,  the  defendant  as 
purchaser  from  those  two  daughters  is  right- 
ly entitled   to   and   is  in  possession  of  the 
same.     It  was  further   contended   that  the 
plain  tiff  *8  father  during  his   life-time  having 
given  fiway  to  one  Nobin   Chunder  12  gun- 
das  i  cowree  and  1  krant  of  the  land  held  by 
him,  his  father's  share  was  only  3  krants  16 
gundahs.     As  regards  the   remainder  of  the 
land  claimed,  the  defendant   denied   that  it 
ever    belonged  to  the  plaintiff's  father  or  to 
his   a  ode  ;  he   said  he  purchased  it  from 
another  party. 


The  first  Conrt  gave  the  plaintiff  a  de^ 
cree  for  the  lands  sued  for  after  deduct* 
ing  8  gundahs  1  cowree  which  it  found 
the  plaintiff's  father  had  given  away  to 
Nobin.  The  defendant  appealed,  and  the 
Subordinate  Judge  has  confirmed  the  de« 
cision  of  the  Court  of  first  instance. 

On  the  point  of  limitation  the  Subordi- 
nate Judge  says — "  On  the  completion  of  the 
"  18th  year,  a  Hindoo  attains  his  majority  ; 
'*  therefore,  according  to  defendant's  owa 
*<  showing,  plaintiff  is  in  time." 

But  it  appears  that  the  Subordinate  Judge 
is  evidently  in  error  in  his  caloalation,  for 
the  case  of  the  plaintiff  is  that  he  was  bom 
in  1255.  If  that  is  correct,  of  course  he  ia 
in  time.  But  the  defendant's  case  is  that 
he  was  born  in  1852.  If  that  is  correct, 
plaintiff  is  barred  even  if  18  years  are  given 
to  him  as  the  period  after  which  he  would 
attain  his  majority,  the  suit  having  been  in- 
stituted in  1275.  We  think,  therefore,  that 
on  this  point  the  Subordinate  Judge  has 
committed  a  mistake,  and  that  he  ought  to 
have  found  from  the  evidence  in  this  case 
whether  the  date  given  by  the  plaintiff  or 
that  given  by  the  defendant  was  the  correct 
date  of  the  birth  of  the  plaintiff. 

As  regards  the  claim  of  the  plaintiff  over 
and  above  the  3  kanees  17  gundahs  admit- 
ted by  the  defendant  to  have  once  belonged 
to  the  plaintiff^s  family,  there  appears  to  be 
no  adjudication  whatever  by  the  Subordinate 
Judge.  He  nowhere  finds  how  the  plaint- 
iff is  entitled  to  it.  The  only  point  he  seemB 
to  have  decided  is  that  the  kobalah  of  the 
2nd  Bysakh  1255  has  not  been  proved  to  hia 
satisfactiqn.  That  is  a  kobalah  by  which 
the  plaintiff's  father  is  said  to  have  con- 
veyed his  half  share  of  3  kanees  16  gun- 
dahs to  his  cousin,  Badha  Kant.  But  even 
if  that  is  not  proved,  it  does  not  assist  the 
plaintiff  in  recovering  the  entire  amount  of 
land  decreed  to  him.  The  plaintiff  ought  to 
prove  what  was  the  amount  of  land  of  which 
his  father  and  his  uncle  were  the  owners  ; 
whether  it  was  3  kanees  16  gundahs  as 
admitted  by  the  defendant,  or  8  kanees  17 
gundahs  as  alleged  by  the  plaintiff. 

Then,  it  appears  that  the  defendants  based 
their  title  upon  two  kobalahs  said  to  have 
been  executed  by  two  daughters  of  Badha 
Kant ;  while  the  plaintiff's  case  is  that  Badha 
Kant  died  leaving  only  a  childless  widowed 
daughter,  and  that  the  plaintiff  is  the  sole  heir 
and  therefore  he  is  entitled  to  succeed  to  his 
uncle's  property.    We  do  not  find  that  the 
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Subordinate  Judge  has  in  any  #ay  disposed 
of  this  point,   nnmely,  whether  according  to 
the  plain  I  iff  his  uncle  Radha  Knnt  died  leav- 
ing a  childless  Widowed  daughter  and  there- 
fore the  plaintiff  was  the  heir,  or  according  to 
the  defendant  that  he  left   two  daughters 
who  succeeded  him,  and  consequently  plaint- 
iff was  not  an  heir  ;  of  this    uncle.     The 
plaintiff,   we  think,   is  bound   to  prov^  his 
statements  as  to  how  he  came  to  be  entitled 
to  8  kanees    17   guhdahs   claimed  by  him. 
The  Subordinate  Judge  says — **  The  koba- 
''  Inhs    of   the    daughters  of  Radha    Kant 
^'haVe  not  been  registered  either,  and  it 
'*  is  not    likely  that   these   females  would 
<*  have  sold  their  lands  to  a  stranger  like  the 
'*  appellant."    But  whether  the  daughters 
really  conveyed  their  inheritance  to  the  de- 
fendants or  not  was  not  the  first  question   to 
try.    The  question  which  should  have  been 
tried  first,  and  which  the  Subordinate  Judge 
has  utterly  omitted  to  decide,   was  whether 
the  plaintiff,    under   the    peculiar   circum- 
Btiinces  alleged  by  him,  was  the  heir  of  his 
uncle.     This  point  was  a  material   point  in 
the  case,  for  if  it  be  proved  that   the  uncle, 
Kadha  Kant«  left  a  daughter  or  two  daughters 
entitled  under  the  Hindoo  Law  to  succeed  to 
his  property,  the  plaintiff  would  not  be   the 
person  who  would  succeed  in  this  action,   as 
far  as  the  share  of  the  uncle  is   conoerhed, 
even  if     the  defendant  "^as  in    wrongful 
possession  of  the  share  of  the  daughters  of 
Radha  Kant. 

We  think,  therefore,  that  this  case  should 
go  hack  to  the  Subordinate  Judge  to  be  re- 
tried by  him  with  reference  to  the  remarks 
made  above. 

Costs  of  this  appeal  will  abide  the  result. 

I  would  take  this  opportunity  of  calling 
the  attention  of  the  Subordinate  Judge  to 
the  clear  provisions  of  Section  359  of  the 
Code  of  Civil  Procedure.  That  law  requires 
that  the  Appellate  Court  shall  in  iU  judg- 
ment state  the  point  or  points  for  determina- 
tion and  record  its  reasons  for  the  decision 
of  those  points.  The  judgment  of  this 
Judge  are  always  peculiarly  meagre  and 
seldom  contain  reasons  for  his  decision. 
In  this  case  the  Subordinate  Judge  does  not 
at  all  state  how,  "  according  t6  the  defendants 
**  own  showing,  plaintiff  is  in  time."  He 
himself,  when  summoning  up  the  defend- 
ant's contention  on  the  plea  of  liniitation, 
says  (he  defendants  plead  that  plaintiff  was 
born  in  1252,  and  that  he  should  have  sued 
within  1269 ;  and  not  having  sued  within 
that  period  is  barred  by  limitation. 


Then,  as  to  the  merits  of  the  case,  several 
objections,  evidently  of  a  valid  nature,  were 
pressed  both  before  the  Court  of  first  in- 
stance as  well  as  before  him.  It  was  ob- 
jected that  plaintiff  was  not  the  heir  of  his 
uncle,  and  therefore  is  not  entitled  to  claim 
that  share.  This  objection  is  not  at  all 
noticed  by  the  Subordinate  Judge,  and  he 
gives  no  decision  on  it.  There  is  also  no 
adjudication  as  to  the  plea  that  plaintiff  ia 
not  entitled  to  a  decree  for  the  whole  of  the 
land  claimed  by  him,  inasmuch  as  that 
never  belonged  either  to  plaintifi^s  father,  or 
to  his  uncle  in  right  of  whom  the  present  soil 
IS  instituted.  These  omissions  necessitate  otir 
remanding  the  case  to  him  for  a  proper  de- 
cision, which  entails  a  great  deal  of  trouble 
and  expense  to  the  parties.  But  If  the 
Subordinate  Judge  had  carefully  recorded 
the  points  raised  before  him  for  determina- 
tidn  a:nd  determined  them  on  the  evidence, 
we  could  have  finally  disposed  of  them  here 
in  special  appeal,  Applying  the  law  to  the 
facts  found. 

Jackson, «/. — I  quite  concur  in  the  remand 
of  this  case. 


The  28th  March  1871. 

Present: 

T^e  Hon'ble  L.  S.  Jackson  and  W.  Ainalie, 
Judges. 

ii"orm  of  ^ooreo— Section  189  Act 
VZZI.  1859. 

Case  No.  2075  of  1870. 

Special  Appeal  from  a  decision  passed  By 
the  Officiating  Additional  Judge  of  Tir- 
hoot,  dated  the  1 0th  AUgust  1870,  re- 
versing  a  decision  of  the  Moonsiff  of 
Durbhangah,  dated  the  \2th  May  1870. 

Purmessuree  Dutt  Jha  (one  of  the  Defend- 
ants)  Appellant  J 

versus 

Joynath  Thakoor  (Plaintifi*)  RespondesU. 

Baboo  Bhowanee  Churn  Dutt  for  Appel- 
lant. 

Baboo  Debendro  Narain  Bose  for  Respond- 
ent. 
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A  copy  of  the  judgment  with  the  schedale  of  costs 
ftppended,  does  not  oonstitote  &  proper  decree  such  ts  is 
retioired  undor  Section  189,  Code  of  Cinl  Procedure. 

Jackson,  J.— The  special  appellant  in  this 
ease  was  do  party  to  the  suit  qs  originally 
brought.  It  was  a  suit  by  Joynath  Thnkoor 
against  Kumloo  Boy,  and  the  object  of  this 
Burt  was  to  have  it  declared  that  certain  pro- 
perty most  be  sold  undet  a  bond-debt. 

Upon  this  the  present  appellant  by  a  pe- 
tition  intervened,  alleginc^  that  he  had  por- 
chased  the  property  from  the  defendants, 
and  that  with  the  help  of  an  old  stamp, 
plaintiff  had  fabricated  the  bond  to  get  the 
property  for  himself,  having  inserted  in  the 
bond  a  date  anterior  to  that  of  the  nppel- 
laai's  purchase.  On  this  petition  he  was 
made  a  defendant.  The  suit  was  at  ilrst 
dismissed  by  the  first  Court ;  but  on  appeal 
the  Judge  reversed  that  decision,  and,  as  he 
Bays,  decreed  the  appeal. 

The  intervener  appeals  specially  to  this 
Court. 

The  decision  of  the  Judge,  I  am  hound  to 
say,  was  not  very  satisfactory.  The  reasons 
which  he  assigns  are  of  the  least  possible 
valae  ;  but  they  certainly  amount  to  a  deci- 
sion on  the  ficts  ;  and  if  the  iutervenor  had 
been  properly  a  party  to  the  suit,  it  is  dif- 
ficult to  say  how  we  could  have  set  it  aside 
in  his  favor.  The  intervener  was  not  a 
party  interested  in  the  subject-matter  and 
likely  to  be  aflfected  by  the  result  of  the 
suit.  It  was  therefore  irregular  to  make 
hima'pflrCy,  plaintiff  having  asked  for  no 
relief  against  him.  And  therefore  the  de- 
cree of  the  Court  below  as  against  hita  must 
be  set  aside,  and  the  special  appellant's  name 
erased  from  the  record  as  defendant. 

It  is  proper  to  add  that  no  separate  decree 
baa  been  drawn  up  by  the  Lower  Appellate 
Court.  What  has  happened  in  this  instance 
is  that  a  copy  of  the  judgment  has  been 
prepared  with  the  schedule  of  costs  append- 
edtoit,  and  no  proper  decree  has  been  drawn 
op  as  required  by  Section  189  of  Act  VIII 
of  1859.  The' Judge  is  directed  to  draw  up 
a  proper  decree  in  this  case  as  between  the 
phnntiff  and  defendants.  He  will  also  take 
care  that  in  future  oases  the  proper  decree  is 
drawn  op. 

The  special  appellant  having  of  his  own 
accord  intervened,  he  must  bear  the  costs 
of  this  appeal  and  of  all  proceedings  which 
have  resulted  from  his  intervention. 

Aimlief  J,— I  concur . 


Thb  2Sth  Mardi  1871. 

Present  t 

Tlte  HoA'ble  &.  Jackson  imd  On^oOOobl 
Ghunder  Mookerjee,  Judges. 

Saotions  230  and  2S1»  Act  VtXX.  ISSft 
— JorlMlotloB. 

Case  No.  2220  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Furreedpore^ 
dated  the  4fh  August  1870,  affirming  m 
decision  of  the  Moonsiff  of  that  Di^riei^ 
dated  the  \Zth  December  1869. 

Uussamat  Ehsan  Khatoon  (Plaintiff)  Appel^ 
I  ant, 

versus 

Ramnaih  Sein  Lushkur  (Defendant) 
Respondent. 

Baboo  Debendro  Narain  Boss  for  Appel* 

lant« 

Baboo  Luleet  Chunder  Sein  for  Bespondent. 

When  an  application  under  Section  280,  Code  of  Civfl 
Procedure,  has  been  registered  as  a  suit,  the  Coui^t  is 
bound  to  investigate  it  as  an  ordinary  regular  suit,  and 
to  try  not  only  the  question  of  possession  but  alto  that 
of  uile,  and  its  decisloi      "    " 


both  purposes. 


lion  will  be  'final  and  complete  for 


MookerjeSy  J.-^In  this  case  the  plaintiff 
applied  under  Section  230  Act  VIII  of  1859 
on  the  allegation  that  the  defendant,  Bam^ 
nath  Lushkur,  who  had  recovered  a  decree 
against  Gholam  Kadir  Chowdhry,  had  itt 
execution  of  that  decree  dispossessed  the 
plaintiff  from  his  land.  This  application 
appears  to  have  been  numbered  atid  regis- 
tered  in  the  register  of  suits,  Und  issues  were 
framed  as  in  an  ordinary  civil  suit  for  pos- 
session of  land.  At  the  time  of  (he  hearing 
of  the  case,  however,  it  appears  that  the 
Moonsiff  fixed  the  following  new  issues  : — 

<<  Whether  the  plaintiff  was  in  bonii  fide 
<<  possession  of  the  disputed  property  ;  if  so, 
**  whether  she  can  derive  any  benefit  und^ 
<*  Section  230  ?"  The  Moonsiff  tried  this 
single  issue,  and  coming  to  the  conclusion 
that  the  plaintiff  was  not  in  actual  posses- 
sion, digmresed  the  salt,  it  is  Sfifd,  '<iii  Che 
shape  of  aon-sait." 
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Plaintiff  appealed,  and  the  Appellate  Court 
affirmed  the  Moonsiff'e  decision,  being  of 
opinion  that  the  sole  naatter  the  Court 
have  to  see  in  an  application  under  Section 
230,  is  whether  the  plaintiff  was  bond  fide 
in  possession  of  the  property,  and  was  dis- 
possessed by  the  decree-holder  defendant  in 
execution  of  his  decree. 

Both  the  Courts  referred  to  a  decision  of 
the  18th  March  1869,  as  guiding  them  in  the 
disposal  of  this  suit.  But  it  appears  to  me 
that  an  application  under  Section  230,  when 
once  registered  and  numbered  as  a  suit,  should 
be  tried  as  an  ordinary  suit  between  the  ap- 
pellant  as  plaintiff,  and  the  decree-holder  as 
defendant.  According  to  the  terms  of  Sec- 
tion 230,  "  the  Court  shall  proceed  to  investi- 
"gate  the  matter  in  dispute  in  the  same 
"manner  and  with  the  like  powers  as  if  a 
•*  suit  for  the  property  had  been  instituted  by 
**  the  applicant  against  the  decree-holder." 

The  subsequent  Full  Bench  decision  (V 
Bengal  Law  Reports,*  page  708),  which  had 
been  passed  on  a  reference  made  by  the  same 
learned  Judges  who  remanded  the  case  on 
the  18th  March  1869,  has  decided  fully  as  to 
the  manner  in  which  suits  under  Section  230 
are  to  be  dealt  with  by  the  Courts.  We 
should  think  that  when  n  suit  has  been  re- 
gistered  as  a  suit  under  Section  230,  the 
Courts  are  bound  to  investigate  that  suit  as 
if  it  was  an  ordinary  rej^uiar  suit  brought 
by  the  applicant  in  the  Civil  Court,  and  to 
try  not  only  the  question  of  possession  but 
also  the  question  of  title.  Turning  to  Sec- 
tion 231,  it  appears  to  us  that  the  decision 
must  be  a  final  and  complete  decision  both 
for  possession  and  title,  for  that  Section  bars 
any  fresh  suit  upon  the  same  cause  of  action 
between  the  same  party  or  parties  or  those 
claiming  under  them. 

We  think,  therefore,  that  the  case  ought 
to  be  sent  back  to  the  Court  of  first  instance 
to  be  tried  as  an  ordinary  civil  suit  between 
the  parties,  in  which  the  question  of  posses- 
sion as  well  as  that  of  title  should  be  en- 
quired into,  and  the  suit  decided  according 
to  the  result  of  that  enquiry.  Both  parties 
should  be  allowed  the  fullest  opportunity  of 
adducing  any  evidence  that  they  think  fit  to 
adduce  in  support  of  the  issues  fixed  by  the 
Court. 

Costs  of  this  appeal  will  abide  the  final 
result. 


♦  18  W.  R,  F.  B.,  p.  80, 


The  29th  March  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges, 

Certificate  of  administration— STephew 
—Deceased  son's  danphter's  son. 

Case  Nos.  19  and  20  of  1871. 

Miscellaneous  Special  Appeals  from  an 
order  passed  by  the  Judge  of  Sarun 
dated  the  Srd  December  1870.  ' 

Aree  Murdun  Bhuffgut  (Petitioner) 
Appellant, 

versus 

Jannath   Bhuggut  and  others  (Opposite 
Party)  Respondents. 

Mr.  R,  T.  Allan  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondeots. 

A  nephew  is  entitled  to  a  certificate  of  administrEtioa 
in  preference  to  a  deceased  son's  daughter's  son. 

Jackson,  J. — The  appeals  before  ns  are 
both  appeals  by  the  same  person,  relating  to 
the  certificate  granted  by  the  Judge  of  Sarun 
in  fespect  of  the  estate  of  one  Roopa  Kootf , 
deceased . 

This  Roopa  Kooer  was  the  widow  of  Bhug- 
gut.  Gungan  and  Roopa  had  a  son  named 
Pringnath  Bhuggut,  who  pre-deceased  both 
his  parenfs  and  left  a  daughter  named  Now- 
ruttun  Kooer  ;  and  the  appellant  is  the  son 
of  that  daughter. 

The  person  to  whom  the  certificate  hod 
been  given  is  Jannath  Bhuggut,  the  son  of 
a  brother  of  Gungun. 

It  is  contended  that  in  respect  of  the  es- 
tate proper,  so  to  say,  of  Roopa  Kooer, 
namely,  that  estate  which  consisrs  of  her 
stridhun,  Aree  Murdun  Bhuggut,  the  appel- 
lant, as  being  lineally  descended  from  her, 
Wfts  entitled  preferably  to  Jannath  Bhas- 
gut.  '  ^ 

It  apppars,  however,  that  the  eootest  be- 
fore the  Zillfth  Court  had  no  reference  at  oil 
(0  the  stridhun  of  Roopa  Kooer,  but  really 
related  to  the  estate  which  she  had  as  the 
widow  of  Gungun  ;  and  it  was  ns  heirs  of 
Gungun  and  reversioners  that  Jannath  and 
some  other  persons  claimed  che  certificate. 

Now,  that  being  the  state  of  the  case,  we 
think  there  is  no  reason  to  doubt  that  the 
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Judge  made  the  proper  order.  Jaunath, 
ai  nephew  of  Guugun,  is  certainly  entitled 
to  represent  Gungun  in  so  far  as  the  estate 
had  heen  the  estate  of  Gungan,  in  prefer- 
ence to  Aree  Murdun  Bhuggut,  who  was 
Gangan's  deceased  son's  daughter's  son.  It 
seems,  therefore,un necessary  to  alter  in  spe* 
cud  appeal  the  order  made  by  the  Judge. 

But  the  question  of  Roopa  Kooer's  stri- 
dhun  having  been  raised,  it  may  be  as  well 
to  add  that  the  appellant  really  does  not 
make  oat  any  title  to  represent  her  $tridhun 
estate. 

The  order  of  the  Judge,  therefore,  must 
be  affirmed  with  costs. 


The  29th  March  1871. 
Present : 

The  Hon'ble  H.  V.  Bnyley  and  Dwarkanath 
Mitter,  Judges, 

Sale  under  Act  VZZZ.  1839— Bindoo 
widow  —  Joint  decree  —  Bxeoutlon 
tale— Jad|rmont« debtor's  rigrbts. 

Case  No.  75  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
ihe  Officiating  Subordinate  Judge  of 
Rungpore,  dated  the  2Sth  December 
1869. 

Chowdhry  Zuhoorul  Huq  and  others  (De- 
fendants) Appellants, 

versus 

Gooroo  Churn   Roy  and  others  (Plaintiffs) 
Respondents. 

Mr.  C.  Gregory,  Baboo  Romesh  Chunder 
Mitter  and  Moulvie  Syud  Murhumut 
ffossein  for  Appellants. 

Baboos  Unnoda  Pershad  Banerjee  and 
Issur  Chunder  Chucherbutty  for  Re- 
spondents. 

Where  a  tenure  inherited  by  a  Hindoo  widow  from 
!»«■  deceased  husband  id  sold  for  arrears  of  rent  under  Act 
^ni  of  1835,  th«  purchaser  does  not  acquire  merely  her 
penooal  rights,  nor  do  the  ritfhts  acquired  by  hiw  cease 
*i  her  death. 

Where  a  joint-decree  for  contribution  which  had  been 
pMied  against  a  Hindoo  widow  and  the  reversioner  was 
exeen»ed  against  the  latter  as  the  sole  surviving  judg- 
»eoe-<lebt4)r,  by  the  sale  of  his  rights  and  interests  in 
the  property,  the  joint  property  was  hel<l  to  have  passed 
«i'en  thouffh  the  sale-certificaie  omitted  the  word 
prwperty.^ 


Bay  ley,  J. — The  plain  tifi  in  this  case 
sued  for  possession  of  certain  landed  proper- 
ty on  the  allegation  of  his  right  of  inherit- 
ance from  his  uncle,  one  Ealee  Pershad  Roy. 
The  plaintiff  alleged  that  on  the  death  of 
Knlee  Pershad,  his  widow  Buttun  Monee 
held  the  property  till  her  death  on  the  11th 
Assin  1266.  The  property,  as  for  the  pur- 
poses of  this  appeal,  may  be  stated  as  con- 
sistin{!  of  fi?e  several  lots.  In  regard  to  lot 
No.  5,  we  ha?e  before  us  the  appeal  of 
Chowdhry  Zuhoorul  Huq,  the  defendant  pur- 
chaser, against  the  decision  of  the  lower 
Court,  holding  '*  that  the  right  of  the  widow, 
**  Ruttun  Monee,  was  purchased  by  the  de- 
**  fendants,  and  on  the  death  of  the  said  widow 
**  her  right  according  to  Hindoo  shastras 
'*  ceased  to  exist ;  and  consequently  the  right 
'*  purchased  at  auction-sale  ceased  to  exist 
*^  also;"  and  that  plaintiff  was  accordingly 
entitled  to  plot  No.  5. 

In  regard  to  the  other  plots  1,  2,  3,  and  4, 
we  have  a  cross-appeal  against  the  decision 
of  the  lower  Court,  holding  that  the  plaintiff 
was  barred  by  limitation  in  respect  of  those 
plots,  inasmuch  as  he  was  bound  to  sue 
within  one  year  from  the  order  of  the  11th 
September  1860,  rejecting  the  objection^ 
raised  by  him  in  execution  of  the  decree  of 
the  24th  August  1859. 

It  may  here  be  mentioned  that  there  was 
a  decree  obtained  by  the  zemindar  against 
Ruttun  Monee  for  arrears  of  rent,  and  in 
execution  of  that  decree  plot  No.  5  was  sold 
on  the  27th  August  1858  under  Act  VIII 
of  1835,  and  the  remaining  plots  were 
also  sold  on  the  7th  January  1861  in  exe- 
cution of  a  decree  obtained  in  the  Court 
of  the  Principal  Sudder  Ameen  for  contri- 
bution and  purchased  by  the  defendants. 

Now,  in  regard  to  plot  No.  5,  it  is  quite 
clear  from  the  record  that  it  was  not  merely 
a  personal  decree  against  Ruttun  Monee, 
that  is,  a  decree  solely  and  exclusively  per- 
sonal against  her,  affecting  only  her  rights 
and  interests  as  a  Hindoo  widow  irrespec- 
tive  of  her  husband's  estate  in  her  hands. 
She  inherited  the  entire  property,  as  of  right 
of  inheritance,  from  her  deceased  husband 
and  held  it  in  that  capacity.  After  her 
death,  the  property  would  go  to  the  next 
heir  if  no  other  rights  supervened.  Further, 
the  tenure  was  liable  for  its  own  arrears, 
and  it  was  for  the  realization  of  those  ar- 
rears that  it  was  caused  to  be  sold  by  the 
zemindar. 
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IJuder  these  circumstances,  the  lower 
Court  was  quite  wrong  in  holdixig  that  the 
rights  were  personal  to  tlie  widow,  ai^d  in 
sayinjj:  that  ill  consequence  thereof  the  pur- 
chaser's rights  ceased  to  exist  at  her  death. 
We.  thereforej  reverse  the  decisioo  of  the 
lower  Court  pn  this  point. 

In  a  case  decided  by  this  Bench  on  the  8ih 
March  Inst,  and  in  another  decided  by  Mitrer 
ajpd  Hobhouse,  J.J.,  to  be  found  at  page  504, 
Weekly  Reporter,  Volume  XII,  we  find  that 
the  view  now  taken  by  us  was  there  taken.  It 
was  held  in  those  decisions  that  in  such  a 
case  as  this,  the  property  itself  passed  under 
the  sale  and  not  the  mere  personal  liability 
of  the  widow  herself. 

In  regard  to  plots  1,  2.  3,  and  4  the  whole 
question  is  whether  this  is  one  of  those  cases 
contemplated  by  Section  246  Act  VIII  of 
1859,  where  the  remedy  must  be  sought  in  a 
civil  sulp  within  one  year  from  the  date  of 
the  or<}er  passed  under  that  Section.  It  is 
argued  that  as  Section  246  was  not  expressly 
cited  as  the  Section  under  which  the  objec- 
tion was  disallowed  in  execution,  one  year's 
limitation  does  not  apply.  We  would  observe 
that  so  long  as  substantially  the  case  is  one 
arising  under  that  Section,  the  mere  expres- 
sion of  the  exact  number  of  the  Section  is 
not  material  ;but  the  real  question  which  we. 
have  to  decide  is  as  to  what  passed  under 
the  sale,^whether  it  passed  merely  the  rights 
and  interests  of  Ruttun  Monee  as  a  Hindoo 
widow,  or  the  property  itself  as  represented 
by  the  plaintiff,  who  had  at  that  time  suc- 
ceeded to  it  as  the  heir  of  Ruttun  Monee's 
husband,  Ruttun  Monee  being  dead  and  the 
plaintiff  being  jointly  liable  with  her  for  the 
decree.  It  is  clear  that  the  decree  was  a 
joint  one  against  the  present  plaintiff  and 
his  aunt,  Ruttun  Monee  Debia,  and  both  were 
held  jointly  responsible.  The  plaintiff  was 
8o  as  the  heir  of  Umbica  Churn,  and  then 
Buttun  Monee  having  died  the  plaintiff  re- 
presented the  entire  property,  as  the  sole 
survivor  of  the  above  two  joint  judgment- 
debtors.  He,  therefore,  as  thus  representing 
the  entire  property,  was  held  liable  for  the 
joint  decree.  It  is  strongly  contended  that 
the  sale-^^rtiflcate  is  silent  as  to  any  proper- 
ty, and  merely  uses  the  words  ^^?Tftr^f  ^JWJ 
^  v|^,  that  is,  the  rights  and  interests  left 
by  the  deceased  judgment-debtor.  ThiS)  we 
have  to  observe,  is  quite  contrary  to  the  usu- 
al practice,  which  is  to  state  that  the  thing  sold 
is  the  ri((ht  and  interest  of  the  judgment-debt- 
or in  the  property  left.  Although  here  the 
word  "  property  *'  is  omitted  in  the  actual 


sale-certificate,  we  must  read  the  certificate 
by  the  light  of  the  proceeding  in  execution 
^nd  the  decree  to  which  that  proceeding  Iim 
to  give  effect  in  execution.  It  is  clear  when 
the  certificate  is  so  read  by  the  li$i^lit  of  the 
proceeding  in  execution  and  by  the  light  of 
the  decree,  that  the  joint  property  was  lin- 
ble  for  the  decree,  and  that  the  plaintiff, 
Gooroo  Churn,as  the  sole  surviving  represen- 
tative of  the  property  of  the  o,p,ce  joint 
judgment-debtors,  was  properly  declared  to 
have  that  property  sold. 

A  decision  of  the   Lords  of  the   Judicial 
Committee  of  Her  Majesty's   Privy   Council 
has  been  quoted  to  us«  reported   in   Weekly 
Reporter,  Volume  VIII,  page  7,  as  showing 
that  the  widow's  personal  liability  only  was 
contemplated  ;  but  that  case  is   clearly  dis- 
tinguishable   from  the   present.     There  the 
sale  was  specially  under  Section  9  Act  I  of 
1845,  then  the  law  for  sale  for  arrears  of  Go- 
vernment revenue.     Here   there  is  a  joint 
decree,  both  us  against  the  widow  represent- 
ing the  estate    as   well   as   against   the  re- 
versioner,   the    whole   property   eventually- 
merging  in  him  as  the  sole   survivinjs  judg- 
ment-debtor.    Besides,  there   is  in  this  case, 
as  stated  above,  the  proceeding  in  execution 
of  the  11th  September  1860,  and  alleged  acts 
of  dispossession  under  it  on  various  dates  of 
Assin  1266  and   Ch^yt    1267.     Thus    it  is 
clear  that  for   10  years  the  plaintiff  took  no 
action  whatever  in  this  matter.     We  cannot 
in /this  place  omit   to   notice  an   extremely 
objectionable  feature  in   this    litigation.    It 
appears  that  the  plaintiff,  Gooroo  Churn  Roy, 
sold  a  12  annas  share  of  the  property  in  suit 
to  one  Kristo  Soonduree  Debia,   the   female 
cousin  of  a  vakeel  of  the  Rungpore   Court, 
under  a  deed  of  sale,  the  terms  of  which  were 
that  the  sale  was  not  in  consideration  of  any 
money  representing  the  value  of  the  property, 
but  in  consideration  of  the  vakeel    carrying 
on  this  litigation  to  the  extent  of  a  charge  of 
1,000  rupees.     The  claim,  therefore,  is  not 
only  a  stale  one,  but   it  is   fairly  presumable 
that  had  it  uot  been  for  the  speculative  action 
of  the  vakeel  in  regard   to   supplying  funds 
for  carrying  on  the  litigation  the  action  would 
probably  not  have  been   brought.     We  think 
it  is  most  indecent  and  most  mischievous  that 
vakeels  of  the  districts  in  which    they  prac- 
tice as  such  should  have  any  direct  personal 
interest,  as  shown  here,  in  the   litigiuioa  ia 
Courts  in  which  they  are  professionally   em- 
ployed.    No  doubt  there   are  exceplioois  to 
this  rule,  as  when  a  v^keel  or  professtOQal  law 
agent  is  forced  into  law  by  reasoo  of  holdia 
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propdHy  his  tig;lU  in  which  h  distorbed,  or 
^^/bim  be  is  otherwise  compell^  to  goto 
GbtirtoQ  fabne^t  and  reti^orri^ble  ^otmd^  t  but 
M  this  ctod  Tfo  ^ch  exception  presents  itseff^ 
llsfeili^e  cIq  tbe  pfsfntiflTs  own  cfas^  nnd  con- 
do^  it  is  quite  deaf  thiit  the  Tokeel  httd 
^fiMHielted  spefeiiidtively  io  ciirry  on  the  Hti- 
f^idn  at  h  <so8t  6f  rtipe^  iOOO,  not  impofs- 
sibiyreFying  tipotittre  mbst  te^hnf^a!  objec- 
ti<)d  ait  cd  the  omission  cKthH  word  ''property' 
i/M  Ihd  Wolrd^  <•  left  bj^  in  tfa^  sale^c^tiS- 

Under  all  the  etrcamstaoees  of  the  case, 
we  reverse  the  deeision  of  the  lower  Court 
sod  deore^  the  appeal  as  to  plot  No.  5,  and 
dismiss  the  phrintifi*s  cross-appeal  as  to  the 
properties  Hos.  1,  2^  3  and  4. 


The   plaintiffs  must  pa; 
this  lltigaUon. 


all  thecosts  of 


The  29th  Hareh  1871. 

Present: 

The  Hon*ble  L.  S.  Jackson  ^ni  W.  AiasUe, 
Judges, 

ArMtratloii^Aeirooatlofli  «V  oonaaiit. 

Case  No.  2078  of  1870. 

SpecM  Appeiil  from  a  deeision  passed  by 
ihe  Judge  of  Shahabad,  dated  (he  1st 
July  1870,  affirming  a  decision  6/  the 
Moonsiff  of  Sasseerafn^  dated  ^\st  March 
1870. 

MosMmai   Ablakhee    Koder    and    another 
(PlaintiOB)  AppeUantSf 

versus 

Oof^nii  Bii^gh  and  others  (Defendants) 
Respondents. 

Baboo  Anund   Chunder    Ghossal   for 
Appellants. 

Baboos  Mohesh    Chunder    Chowdhry   and 
Doorga  Doss  Dutt  for  Respondents. 

A  foH  faavitig  been  referred  to  arbitration  vras  dismi^s- 
^  by  the  arbitrators  for  default ;  whereupon  the  plain- 
tiff  objected  to  the  award  and  charged  the  arbitrators 
with  collusion.  The  Jttdge  finding  that  the  charge 
^  not  made  oat,  referred  the  matter  back  to  the  ar- 
bitrators for  a  proper  award. 

H«Id  that  th«  plaintilf's  revocation  of  his  eonsent  to 
ue  itfoeiMe  did  oot  put  an  and  to  the*  arbitrators, 
pewsr. 

Jathson^  J. — ^Thb  point  raised  here  in 
*P«iial  appeal  is  that  the  proeeediogs  uadok- 


the  arbiirafion  were  n6ll  ah\]  yoid  in  con- 
sequence of  what  occurred.  When  the  ar- 
bitratord  to  whom  the  matter  hod  bdieb  re- 
ferred bj  order  of  the  Court  sent  up  what 
they  considered  a  decision  of  the  matter  dis- 
missing plaii^tiflTs  stilt  for  defAult,  it  sji^pieiir- 
ed  thai  the  arbkrators  had  joinea  with  tdem 
certain  other  pereons  in  ike  maii^  of  the 
refereneOi  and  sent  in  as  their  joint  award  a 
deeision  of  tbe  kind  I  have  mentioBed« 

The  plaintiff,  who  had  originnDy  consent- 
ed t6  the  reference,  objected  to  what  hn<l 
been  done  and  charged  the  arbitrators  witli 
colftieion.  The  Judge  on  enquiry  foaird 
that  there  was  no  sort  of  collusion  made  out, 
and  referred  the  mutter  back  to  ihe  arhftro- 
ters  giving  iliem  inetnictibns  h'6\^to  i^oee^ 
with  the  nhitt^r  6f  tile  arbitration  a6d  make 
the  proper  A^ard.  Thereupon  aA  aWSt^ 
was  iiiade  and  jndgnient  ^htet^d  ta  8«c6rd- 
aVice  #ith  the  award. 

It  has  been  contended  t1 
tiff  had  revoked  his  consei 
the  arbitrators'  powers  we 
there  is  an  express  decis 
by  the  Privy  Council  in  t1 
jee  Nussurwanjee  nguinst 
to  be  found  in  XII  jAoore 
page  112.* 

Tiie  special  appeal  fhare/ote  failsi  ancl 
the  deoisioBS  of  ihe  Couifl  below  is  affirased 
wfth  ccisls. 


The  29th  ^arch  18^1. 

FresHit : 

The  Hon'ble  E.  Jackson  and  Onoocool 
Chunder  Mookerjee,  Judges. 

VaufHiotnary  mortcragra  (Hbo^-btns^ 
dhtik)  —  AegrlatMtton'-ValiifatftfA— 
Seottoaa  13, 1«|  cMid  16^  Aat  XITI  of 

CaseKo.  2211  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Offleiating  Additional  Judge  of  Chit^ 
tagong^  dated  the  2isi  July  1870,  reters^ 
ing  a  decision  of  the  Moonsiff  of  RiMojoHp 
dated  the  9ih  December  1869. 

Ishan  Chunder  and  others  (Plaintiffs) 
Appellants^ 

versus 

Sooja  Bebee  (Defendant)  Respondent* 

''•  '  ■    I.         ■ 

*  10  W.  S.,  PriYy  Coondl,  p.  61. 
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Baboo  AuUiil  Ch under  8ein  for  Appellants. 
JI/k  G.  a,  Twidale  for  Respondent. 

Where,  in  oon«ideration  of  a  loan  received,  a  partv 
agreed  that  his  property  should  remain  in  the  hands  of 
'*tho  lender  for  a  term  of  years,  by  which  time  it  was 
understood  the  whole  amount  borrowed  would  be  liquid- 
ated, the  transaction  was  held  to  be  not  a  lease  bat  a 
hkog-bundhuk  or  usofruotuary  mortgage. 

The  registration  of  sucha  deed»  where  the  amount  ad- 
anoed  is  less  than  rupees  1€ " 
13  and  16  Act  XYI  of  1864. 

^        Section  14  of  that  Act  does  not  apply  to  cases  in  which 
<     the  value  of  the  right  is  distinctly  sutod  iu  the  instru- 
,      ment,  but  contemplates  only  cases  in  which  no  fixed 
or  delinhe  value  is  stated  m  the  deed  creating  the  in- 
terest. 


vanoed  is  less  than  rupees  100,  is  opti<ijd  under  Sections 


Mookerjee,  J. — The  only  point  submitted 
for  consideration  in  tins  special  appeal  is, 
•whetlior  thq  Judge  was  riglit  in  rejecting  tlie 
document  on  which  tlie  suit  was  based  for 
wantoftegislration.  The  Judge  considers 
that  although  the  document  is  described  as  a 
bunducknqmah,  yet  as  possession  is  given  to 
the  plaintiff  for  six  years  on  payment  of  a  cer- 
tain sum.of  money  recited  in  that  document, 
the  document  should  be  considered  as  a  lease 
and  notan usufructuary  mortgage.  Hesaye: — 
**  There  was  then  a  transfer,  or  the  deed  in 
.«*.  question  purported  to  create  a  transfer  for 
^*  six  years  of  immoveable  property,  and  the 
♦*  transfer  cannot  I  consider  be  described  as 
♦^  not  being  a  lease.     The  transactibn  repre- 


only 

*'  the  more  ordinary  form   of  lease  in   the 
*  money  equivalent  being  paid  in  a  lump  sum 
**  in  advance,  pstead  of  by  yearly  payments 
**  in  arrear." 

We  have  carefully  perused  the  document ; 
we  find  there  is  nothing  to  shew  that  it  is  a 
lease,  there  being  no  stipulation  for  payment 
of  any  rent.     The  document  appears  to  be  a 
common  bhog^bundhuk  or  usufructuary  mort- 
frage  of  the  property  given  by  the  plaintiff  to 
the  defeudant  for  a  loan  of  99  rupees.     It  is 
distinctly  termed  a  bunducknamah,   and  all 
the  conditions  contained  in  that  deed  show 
that  the  plaintiff,  in  consideration  of  the  loan 
that  he  received  from  the  defendant,  agreed 
that  this  property  should  remain  in  the  hands 
of  the  defendant  for  a  term  of  six  years,  by 
which  time,  it  appears,  it  was  understood,  that 
the  whole  of  this  amount  would  be  liquidated. 
There  is  no  stipulation  for  payment  of  rent, 
and  there  is  no  statement  that  the  sum  of  99 
rupees  received  was  the  rent  for  six  years. 
We  can  see  no  difference  between  this  deed 
0od  a  bitog'bundhuk  or  usufructuary  mort- 


Now,  if  this  is  a  mortgage  and  the  aaioiiBt 
advanced  is  only  99  rupees,  then  under  Sec- 
tion 13,  as  well  as  under  Seetion   16^  Ac( 
XYI  of  1864,  registration  was  iiiei%ly  op. 
tional,  and  the  Judge  was  not  right  ia  refos- 
ing  to  admit  the  document  as  evidonce  ia  tlie 
case*  Section  13  sayec—^^^Noinstrdmeiit being 
^'  a  deed  of  gift  of  immoveable  pro^rty  ;  no 
*'  lease  of  immoveable  property  for  any  period 
'*  exceeding  one  year  ;  no  instrument  (other 
*'  than  a  deed  of  gift  or   lease  as  aforesud) 
"  which   purports  or  operates  to  create,  de- 
"  dare,  transfer,  or  extinguish  any  right,  litle, 
"or  interest  of  the  value  of  100  rapeesor 
"  upwards  in  any  immoveable  property  ;  and 
''  no   instrument    which   acknowledges    the 
**  receipt  or  payment  of  any  consideration  on 
"  account  of  the  creation,  dedaratfob,  trans- 
■'  fer,   or  extinction   of  any  right,    title  or 
*'  interest  as  above,  of  such  value  as  afore- 
'*  said,  in  any  immoveable  properly,  shall  be 
"  received  in  evidence  in  nny  Civil  proceed- 
'*  ing  in  any  Court,  or  shall  be  acted  on  bf 
"any   public   Officer,    if    such     iDstrameot 
"  shall  have  been  executed  on  or  after  the 
"  date  on   which  this  Act  shall  come  into 
"  operaftion,  &c." 

^  This  appears  to  us  to  be  a  creation  of  a 
right  in  the  defendant  to  hold  this  prop^ 
in  his  possession  for  a  term  of  six  yeari  ia 
consideration  of  99  rupees  advanced  by  the 
defendant  to  the  plaintiff.  We  think,  there- 
fore, tliat  the  document  is  not  a  lease,  but 
it  is  an  usufructuary  mortgage  ;  and  being 
a  mortgage  below  100  rupees,  its  registra- 
tion was  not  compulsory  but  optional. 

It  is  contended  that  Section  14  enacts 
that  "  the  value  of  the  right,  title,  or  inter- 
"est  in  any  immoveable  property  created, 
"declared,  transferred,  or  extinguished  by 
"any  instrument^  shall  be  taken  to  be  the 
"  value  indicated  by  the  stamp  affixed  there- 
"  to  or  impressed  thereon  under  Act  X  of 
"  1862  ;"  that  the  stamp  on  which  this 
document  is  engrossed  being  of  the  valne  of 
1  rupee,  the  value  of  the  right  created  must 
be,  according  to  this  Section,  considered  to 
be  of  the  value  above  100  rupees  ;  and  tl  at 
therefore  even  if  it  be  a  mortgage,  it  oogbt 
to  have  been  registered  and  could  not  be 
received  iu  evidence  not  having  been  dolj 
registered  under  this  law. 

But  it  appears  to  us  that,  looking  to  Act 
X  of  186*2,  the  Stamp  Law  then  in  force, 
the  stamp  requisite  for  such  a'  mortgage- 
deed  would  be  a  stamp  of  8  annas  and  sot 
1  rupee,     The  amoont  of  the  loan  is  alio 
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clearlj  stated  in  the  docament  to  be  99  rupees. 
This  Section  does  not  appear  to  apply  to 
Cftses  where  the  value  of  the  right  is  dis- 
tinctly stated  in  the  instrument  which  creates 
that  right.  But  it  appears  to  us  that  this 
Section  contemplates  only  cases  where  there 
is  DO  fixed  or  definite  value  of  the  interest 
crcsled  stated  in  the  deed.  For  the  pur- 
poses of  this  Act,  the  Legislature  have  laid 
down  that  the  stamp  on  which  such  a  deed 
is  engrossed  shall  be  taken  to  indicate  the 
Take  of  the  interest  created.  It  cannot  be 
dispated  that  this  mortgage  could  have  been 
engrossed  on  a  stamp  of  8  annas,  the  amount 
of  the  sura  advanced  being  99  rupees,  ac- 
cording to, Art.  12  Schedule  A  of  Act  X  of 
1862 ;  and  if  either  from  the  ignorance  of 
th»  Stamp  Law,  or  from  the  fact  that  8  annas 
stamp  was  not  then  available,  the  parties 
engrossed  the  deed  on  a  higher  stamp,  we 
think  it  cannot  be  contended  that  merely 
from  the  circumstance  of  the  stamp  used 
beint^astamp  used  for  a  transfer  of  an  inter- 
est of  the  value  of  a  sum  above  100  rupees, 
the  deed  becomes  a  deed  registration  of  which 
is  compulsory  under  Act  XVI  of  1864.  We 
think,  therefore,  that  tlio  deed  being  a  mort- 
gage-deed, and  that  mortgage  being  for  a  sum 
less  than  100  rupees,  the  registration  of  such 
a  deed  was  optional,  and  the  fact  of  its  not 
having  been  registered  does  not  redder  it 
ioadmissible  in  evidence  in  the  cause. 

The  case  is,  therefore,  remanded  to  the 
Conrt  of  the  District  Judge  for  a  decision 
on  the  merits. 

CosU  to  abide  the  result. 


The  1  St  April  1871. 
Present: 

TheHou'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Creditors— Beirs   or   asBigrns— Bena- 
meedar's  acta— Xilability. 

Case  No,  4  of  1870. 

Regular  Appeal  /rom  a  decision  passed  by 
the  SiAboMinaie  Judge  of  Purneah,  dated 
the  SOih  September  1869. 

Babob  Lekhroj  Roy   (Plnintiff)  Appellant, 

versus 

Motee  Madhub  Sein  and  another  (Defend- 
ants) Respondents, 


The  Advocate  General  and  Baboo  Grish 
Chunder  Ghose  for  Appellant. 

Messrs.  J.  Graham,  J.  W.  B.  Money,  ond 
R.  E.  Twidale  and  Baboo  Khettur  Mohun 
Mookerjee  for  Respondents. 

The  creditor  of  a  deceased  proprietor  is  not  prevented, 
in  the  way  in  which  the  deceasetl  would  have  been 
were  he  alive,  from  questioning  acts  done  .by  tho 
said  proprietor's  benameedar;  for  the  rule  of  law  by 
which  an  heir  or  assignee  stands  in  no  better  position 
than  the  party  through  whom  he  derives  his  title  ad- 
mits of  an  exception  in  fevor  of  those  who  would  be 
themselves  aggrieved  or  defrauded  by  the  party  through 
whom  they  claim. 

Norman,  C.  J. — Tnis  is  a  suit  for  con* 
firmation  of  the  plaintiff's  possession  in  re- 
spect of  certains  moazahs  in  Pergunnah 
Dhurmpore. 

Plaintiff  alleges  thut  Rajah  Beejoy  Go-* 
bind  Singh  being  in  possession  of  the  mou- 
zahs  in  dispute,  borrowed  money  of  tlio 
plaintiff  and  pledged  these  mouzt^hs  with 
other  properties  to  him;  that  the  plaintiff 
obtained  a  simple  money  decree,  in  executioa 
of  which  he  caosed  the  mouzahs  in  dispute 
to  be  sold  and  bought  it  himself ;  that  under 
this  purchase  he  obtained  possession  which 
he  Btill  retains  ;  tliat  Ranee  Binodebutty, 
second  wife  of  the  Rajah,  brought  a  suit 
against  the  plaintiff  to  establish  her  title, 
which  was  dismissed  on  the  16lh  of  Febru- 
ary 1869  ;  that  notwithstaoding  this  deci- 
sion, the  defendant,  who  had  obtained  a  de- 
cree against  Ranee  Binedebutty,  having 
sought  to  bring  the  estate  to  sale  as  her 
property,  or  rather  as  having  been  pledged 
by  her  to  him  by  a  bond  dated  in  1268,  the 
plaintiff  objected  ;  and  en  an  investigation 
held  under  Section  246,  the  plaintiff's  objec- 
tions were  disallowed  on  the  22nd  of  May 
1869.  The  plaintiff,  therefore,  sued  to  es- 
tablish his  title  to  the  mouzahs  in  question, 
and  to  restrain  the  defendant  from  bringing 
them  to  sale. 

The  Subordinate  Judge  on  the  27th  of 
September  fixed  one  issue: — "Whether  or  not 
"  the  deceased  Rajnh  would  have  been,  and 
"  whether  his  representatives  are  bound  in 
"  law  by  the  mortgage  created  by  Rane0 
"  Binodebutty  over  the  disputed  properties 
*<  on  account  of  the  loan  she  took  from  the 
'*  defendant,  Motee  Madhub  Sein  ?" 

Without  taking  any  evidence  from  either 
party,  the  Subordinate  Judge  decided  the 
case  on  the  30th  of  September,  by  reiterat- 
ing his  decision  of  the  22ud  of  May. 

Strange  to  say  the  decision  of  tlie  22nd 
of  May  appears  also  to  have  been  pronounced 
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by  UiQ  J<u()^e  without  takiiig  l^ly  evidence, 
baaing  Ms  judgmeiit,  apparently,  mainly  on 
Ilia  recollection  of  the  facta  proved  before 
him  on  the  enquiry  en  tbe  16tb  of  Fobra- 
arjr^ 

Tb9plamliffapp0i4s. 

Ti|e  Subordinate  Judge's  deciflion  assui^es 
ibat  because  the  Rajah,  if  alive,  might  huve 
been  unable  to  dispute  a  title  acquired  by 
H  pMFchuser  from  Ranee  Biqodebutty,  that 
therefore  the  plaintiff,  a  creditor  of  the 
Biijah  and  purchaser  of  his  rights  and  in- 
terests in  the  property,  would  be  equally 
prevented  from  questioning  acts  done  by  the 
benameedar  of  the  Rajah.  If  the  rule  of 
law  were  as  the  Judge  supposes,  it  would 
Cioype  to  M^iPt'^^^&t  the  crod^ofs  of  f^  person 
9hp  malfes  a  benamee,  purauipg  t,heir  reme- 
dies Yfii\\  the  Mtmost  diligence  ^nct  l^ringiug 
Mp  propcffiy  tfi  sale,  would  be  boi|n4  by  the 
f^^  q(  th^  debtpr  done  for  the  express  pur- 
pose) of  4<irir^^ding  them.  The  rqle  pf  la^ 
Upplipi^blp  ^  fiuch  cases  ip  x^q^  tbat  supposed 

• 
Taylor  on  Evidence,  See|ion  77,  speaking 
of  the  case  of  hpirs  and  assignees,  says  :t- 
^he  heir  or  assignee  ^'  shall  stand  in  ae 
if  better  position  than  tlie  party  through 
i^  whom  he  derives  bis  title ;  if  the  laHer 
^'  is  not  at  liberty  to  contradict  what  hp  has 
^'  formerly  said  er  done,  the  former  shall 
^^  be  sul^eot  to  a  like  disability.  An  exr 
*^  peption,  boweyer,  to  this  rule  is  admitted 
^'  in  favor  of  those  who  would  he  them- 
^*  selves  aggrieved  or  defrftuded  by  the  party 
^^  tbrough  whom  they  claim."  He  gives  an 
instance  s-?;**  Where  a  man  executed  a  deed 
i^  with  tlie  fraudulent  Intention  of  defeating 
.''  the  Statutes  of  mortmain,  the  Court 
^<  held  that  his  heir-atrlaw  was  not  estop- 
**  ped  from  questioning  the  validity  of  the 
'<  io^^nture,  ^iqce  )iis  ^l^ifp  to  thp  land  was 
«<  founded  not  on  (he  4eed  bu^  qu  his  ^it)e 
M  ifj  fl§3<sent/' 

It  IS  clearly  impossible  for  this  Court  to 
pronounce  any  opinion  on  the  merits  of  tiie 
case  upon  the  re<*ord  as  it  stands.  The  ad- 
vance by  the  plaintiff,  the  decree  in  his 
favor,  and  the  fact  of  his  purchase  in  execu- 
lion  of  that  decree  are  admitted.  The  ease 
inusi  go  back  tp  the  Subordinate  Judge  for 
the  trial  of  the  following  issues  :-;- 

1.— Whether  in  his  life-tinie  and  up  to 
the  lime  of  bis  deatb,  Rajah  Beejoy  Gobiud 


Singh  yri^B   in  possession  of  tbp  mpuzal^B  ii) 
dispute  as  his  own  property  ? 

2.— .Whether  after  the  death  of  Bsjsli 
Beejoy  Oobind  Singh,  Banee  Binodebotty 
and  Ranee  Brijbutty  were  in  possessiooM 
^ardians  of  the  infant  son  of  Rajah  Beejoy 
Gobind? 

8. — Or,  whether  Banee  Binodebnity  was 
in  possession  of  the  land  in  dispute  as  her 
own  property  ? 

4. — Whetlter  the  defendant,  MoCee  Madbub 
Sein,  made  an  advance  of  money  to  Ranee 
Binodebutty  in  1861,  and  took  a  mortgage 
of  the  mouznhs  in  dispute,  realty  and  honest- 
ly believing,  in  |:ood  faith,  that  Ranee 
Binodebutty  was  tbe  owner  of  the  same  iu 
her  own  right  ? 

5. — Whether  in  taking  soeh  mortgage, 
the  said  defendant  was  acting  in  collusion 
with  Ranee  Biuodebutty  or  others  to  de- 
fraud the  creditors  of  the  Rajah  ? 

6.-.^Whether  in  taking  snch  mortgage, 
the  said  defendant  did  so  after  making  such 
enquiry  as  to  the  title  of  the  Ranee  aa,  in 
the  ordinary  course  of  business,  a  prudent 
purchaser  buying  such  property  would 
make? 

7.— What  did  Motee  Madhub  acoqire 
under  his  purchase  in  oxecutiou  of  the  de- 
cree of  the  day  of  ? 

8.— Whether  the  plfiintiff  purpbased  fbe 
rights  and  interests  of  the  Rajah  withoat 
knowledge  of  or  participation  iu  any  fraud 
that  may  have  been  practised  by  the 
Rajah  ? 

9.— If  so,  whether,  ns  such  purchaser, 
the  plaintiff  ha^  a  preferen('^l  title  to  the 
properly  over  the  defendant  Chundessury, 
the  purohaspr  of  the  rights  and  interests  of 
Motee  Madhub? 

10.— Was  pli^inliff  in  possession  previous 
to  and  at  the  date  of  the  suit  ? 

The  Subordinate  Judge  will  retorn  bis 
finding  with  the  evideuoe  to  tbis  Courts 

The  plaintiff  must  pay  the  costs  of  the  ap- 
peal and  the  defendant's  pleader's  fees  on 
the  original  hearing.  Each  party  will  bear 
his  own  costs  of  the  review. 
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«        Tlia  l8t4^pril  1871. 

Pre$eni3 

XLe  Hon*b)e  H.  V.  B^yley  %wd  Dwarkuntth 
Itlitteri  Judges. 

OoBt^— Snterept— JESzeoutlon. 

CaseNo.  7of  1871. 

MifeeUaneouB  Appeal  from  an  order  pau- 
edhy  ihe  Subordinate  Judge  of  Bhau- 
gulpare^  daUd  the  \9th  Deeember  1870. 

Rajah  Leelanund  Siogb  (fJudgment-debtor) 
Appellant, 

versue 

Moharnjab  Joy  Mungql  Singh  (Decree-hold- 
er) Respondent. 

Mr.  Jt.  B,   Twidale  for  Appellant. 

Mr.  Jt.  T.  4llan  for  Respondent. 

Where  the  decrees  of  the  Sadder  Conrt  and  of  the 
Privy  Coancll  made  no  provision  for  interest  on  the 
sosts  awarded  in  those  Courts,  the  lower  Ooart  cannot 
i^  execntioD  allow  interest  on  such  costs. 

MiUer^  J* — We  are  of  opinion  that  the 
lower  Court  was  wrong  in  awarding  interest 
npon  the  oosts,  there  being  no  provision  fbr 
the  payment  of  suoh  interest  either  in  the 
decree  of  tlie  Into  Sudder  Court  or  in  that 
of  Her  Majesty  in  Coancil.  Tlie  lower 
Court  says: — "Costs  always  corry  interest ; 
BO  the  decree-holder  is  entitled  to  interest  on 
the  amount  of  costs  awarded  to  him.*' 
This  view,  however,  lias  been  overruled  by 
a  Foil  Bench  decision  of  this  Court,  report- 
ed in  Volume  VI,  page  109  It  is  true 
that  the  question  determined  in  that  case 
related  to  interest  upon  mesne  profits,  but 
the  principle  is  the  same.  It  h&^  been 
argued  that,  according  to  the  practise  pre- 
vailing in  the  late  Sudder  Court  at  the  time 
when  the  decree  in  question  was  passed,  a 
decree  for  costs  ipso  facto  carried  with  it  an 
iward  for  interest.  We  are  of  opinion  that 
the  pleader  for  the  respondent  has  failed  to 
nalre  oat  the  existence  of  any  uniform  and 
recognized  rale  of  practice  in  this  matter  ; 
sad  we,  therefore  think  that  we  are  bound 
to  follow  the  principle  laid  down  by  the 
PuH  Beiiob  ruling  above  referred  to. 

We  reverse  the  order  of  the  Subordinate 
Jadge,  so  far  as  it  awards  interest  upon  the 
costs  awarded  by   the  decrees  of  the  late 


Sudder  Court  and  of  the  Privy  CoqnciU 
Each  party  will  ()ear  hi?  QWR  OPato  Iq  ibi9 
appeal. 


*.*^w— ^1^ 


The  1st  AptU  1871. 

Present : 

The  Hon'bic  F.  B.  Kepap  and  F.  A.  Glover 
Judges, 

tntermmdititte  tennr^^Boliaiioetiiaiit  of 
rent— Xotloe— Proteotlont 

Case  No.  1944  of  1870  ander  AotXof  ia5i». 

Special  Appeal  from  a  decision  nassed  by 
the  Judge  of  Tipperah,  dated  the  25ik 
July  1870,  affirming  a  decision  of  the 
Depufy  Collector  of  that  District^  dated 
the  25/A  April  1870. 

Sreemutty  Jamioba  (Defendant)  Appellani^ 

versus 

Grish  Chunder  Chucl^erbatty  (Pl^atif )  Se^ 
spondenL 

BaboQs  Homesh  Chunder  Miter  and  NuUei 
Chunder  Sein  for  Appellant, 

The  Advocate  General  and  BaboQs  Kalee 
Mohun  Doss^  Doorga  Mohun  Dqs^  apd 
Hem  Chunder  Baneryee  for  liespqndent^ 

Tn  a  suit  to  enhance  the  rent  of  an  intermediate  tennre 
after  a  notice  which  stated  distinctly  and  affimuUiTely 
that  the  talookdar  coald  collect  so  much  rent  from  the 
rvots:  HELD  that  it  was  for  the  talookdar  to  support  hia 
claim  to  protection,  if  ho  had  one,  on  the  ground  that 
he  coQld  not  in  his  tarn  obtain  from  the  ryete  tiie  ttnl 
which  the  superior  holder  Qlaimed  from  him. 

"VHiere  a  zemindar  seeking  to  enhance  the  vent  of  an 
intermediate  tenure  gives  notice  stating  the  plalntiflTa 
rifcht  to  enhance  accordhig  to  the  special  custom  of  the 
district  it  is  a  good  notice. 

Glover,  J.-^Tuis  was  a  suit  to  enhance 
tire  tent  of  an  intermediate  tenure,  atyled  ^ 
**  laiksheeshee"  talook,  after  notice. 
ui  ';'« 

The  defendant  alleged  that  the  talook  bad 
been  held  from  the  date  of  the  perpetui^l 
settlement  at  a  fixed  rent  which  could  not 
be  enhanced  ;  that  as  the  rent  had  not  varied 
for  tlie  20  years  previous  to  the  institution 
of  suit,  delendant  was  entitled  to  the  pre* 
sumption  of  law  arising  under  Section  4 
Act  X  of  1659  I  that  the  notice  served  was 
informal  ;  that  the  Collectoi*'s  Court  had  no 
jurisdiction  ;  and  that  the  zemindar  could  not 
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enhance  the  rent  of  the  tenure,  although  he 
might  put  an  end  to  its  existence. 

Both  the  Courts  below  found  for  the 
plaintiff.  The  Judge  held  that  although  the 
rent  paid  by  the  defendant  had  not  varied 
for  the  20  years  preceding  suit,  it  was 
clear  that  the  talook  had  been  created  subse- 
quent to  the  decennial  settlement,  and  was 
not  therefore  protected  from  enhancement. 

The  first  ground  of  special  appeal,  namely, 
.  that  "  there  being  no  agreement  between  the 
"  parties  whereby  the  plaintiff  was  entitled 
**  to  demand  enhanced  rent  in  the  terms  of 
"  his  notice,  the  present  suit  must  fnil,"^ 
was  not  taken  in  the  Court  below,  and  can- 
not, we  think,  be  allowed  in  special  appeal. 

The  second  is  that  the  notice  served  by 
the  plaintiff  was  informal,  and  does  not  dis- 
close any  legal  ground  of  enhancement. 

The  notice  is  to  this  effect :— "  Yon, 
"  Sreemutty  Jannoba,  hold  a  tuksheeshee  ta- 
''  look,  the  rent  of  which  has  always  been 
"  of  a  varying  nature  ;  that  you  have  been 
''  called  upon  to  make  a  settlement  with 
**  your  landlord  at  the  pergunnah  rates  ;  that 
"  by  the  immemorial  custom  of  the  pergun- 
*'  nnh,  the  holders  of  such  talooks  as  yours, 
**  after  deducting  10  per  cent,  of  the  fair 
**  jumma  for  collection  charges  and  10  per 
*^  cent,  for  malikana,  are  bound  to  pay  the 
'<  residue  as  rent  to  the  zemindar  ;  that  you 
<*  hold  so  much  land,  which,  according  to 
*^  the  rates  paid  for  similar  kinds  of  land 
''  in  the  same  and  adjacent  villages,  ought 
'*  to  pay  such  and  such  a  gross  rental ;  from 
*^  this,  deducting  your  20  per  cent,  on  ac- 
'*  count  of  malikana  and  collection  charges, 
*^  the  remainder,  so  much,  ought  to  be  paid 
*'  to  me  as  my  rent,  and  you  are  hereby  calU 
*'  ed  upon  to  pay  that  amount." 

It  is  argued  that  this  notice  is  bad  is  law, 
inasmuch  as  it  does  not  set  forth  the 
grounds  of  enhancement  with  sufficient  clear- 
ness ;  that  it  ought  to  have  stated  that  the 
amount  at  which  the  zemindar  had  calcu- 
lated the  gross  assets  was  recoverable  by  the 
talookdar  from  the  ryots  in  the  same  pro- 
portion, they  not  being  protected  from  the 
middleman's  right  to  enhance  any  more  than 
the  middlemau  was  protected  from  the  ze- 
mindar. 

lu  support  of  this  contention,  we  have 
been  referred  to  the  case  of  Diuonath  Doss 
versus  Guggun  Chnnder  Sein,  decided  by 
this  Court  on  the  30ih  August  1870.* 


14  W.  R,  p.  274. 


Mr.  Justice  Phear  says  in  this  case:— 'it 
'*  is  not  a  good  ground  of  enhancment  of  tlia 
"  rent  of  any  tenure  that  the  holder  of  it 
"  may  possibly,  having  regard  to  the  quality 
"  of  the  land,  be  able  to  increase  the  profits 
**  which  he  derives  from  it ;  it  must  at  least  1)6 
*'  shown  that  he  is  able  so  to  increase  tlie 
^'  profits.  Now  not  only,  as  I  understand  the 
'*  notice,  does  it  omit  to  state  affirmatively 
'*  that  the  defendant  is  in  a  position  to  rea- 
"  lize  this  increase,  but  there  is  not  a  par- 
'*  tide  of  evidence  on  the  record  which 
*^  could  establish  a  conclusion  of  that 
*'  sort." 

The  circumstances  of  this  case  are  not 
before  us,  nor  have  we  been  shown  wh»t 
was  the  precise  wording  of  the  notice  served 
on  the  talookdar.  It  is  alleged  that  the 
case  before  us  is  of  a  precisely  similar  char- 
acter to  the  one  alluded  to  above  ;  but  we 
are  not  shown  that  this  is  so.  And  from  the 
translation  given  by  Mr.  Justice  Phear  of 
the  words  of  the  notice,  we  should  doubt  rlie 
fact.  In  the  notice  which  the  plaiotiff"  in 
this  suit  served  upon  his  tenant,  it  is  dis- 
tinctly alleged  that  such  and  such  rates  are 
obtained  from  such  and  such  descriptions  of 
land  ;  that  you,  the  tenant,  have  been  found 
to  hold  so  much  of  each  description  of  land, 
and  must  therefore  for  the  future  pay  so 
much  rent.  The  notice  states  distinctly  and 
affirmatively  that  the  talookdar  could  col* 
lect  so  much  rent. 

That  being  so,  it  was  for  the  tenant,  we 
think,  to  support  his  claim  to  protection,  if 
he  had  one,  on  the  ground  that  for  some  rea- 
son or  other, — raokururee  pottahs,  lakberaj 
holdings,  and  the  like, — he  could  not  in 
his  turn  obtain  from  the  ryots  the  rent  which 
the  superior  holder  claimed  to  receive  from 
him.  But  he  never  made  any  such  objection 
from  first  to  last  ;  never  put  it  forward  in 
his  written  statement ;  never  made  it  one  of 
his  grounds  of  appeal  to  the  Judge.  He 
ol>j acted,  no  doubt,  to  the  jurisdiction  of  the 
Collector  as  he  did  to  the  legality  of  the  no- 
tice, but  that  was  upon  other  grounds.  And 
his  substantial  defences  to  the  suit  were  that 
the  tenure  was  protected  from  enhancement, 
because  it  had  paid  one  uniform  and  unvary- 
ing rate  from  the  date  of  the  permanent  set- 
tlement, and  that  the  measurement  of  the 
laud  was  wrong  and  the  rotes  of  rent  fixed 
on  the  different  sorts  of  land  improper. 

It  is  further  objected  that  the  notice  does 
not  specify  that  the  adjacent  lands  of  a  si- 
milar kind  are  held   by  a  similar  class   of 
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tenants.  No  doubt  this  last  clause  of  the 
sentence  is  omitted  ia  the  notice  ;  but  as  it 
is  quite  clear  from  the  record  that  the  de- 
fendant knew  perfectly  well  what  the  nature 
of  lbs  case  was  against  him,  and  that  the 
plaiotiff's  claim  was  based  on  this  fact  as 
well  as  the  others,  we  do  not  think  that  what 
was  evidently  a  clerical  omission,  which  in 
DO  way  prejudiced  the  talookdar,  should 
operate  to  make  the  notice  bad  for  incom- 
pleteness. The  object  of  the  law  is  that  a 
party  who  is  called  upon  to  pay  more  rent 
than  he  has  hitherto  done,  should  know  the 
groands  on  which  the  extra  demand  is  made; 
ant]  there  is  no  doubt  in  this  case  that  the 
defendant  perfectly  understood  why  he  was 
called  upon  to  pay  more  than  he  used  to.  It 
may  very  well  be  doubted  whether  a  zemin- 
dar, seeking  to  enhnnca  the  rent  of  an  inter- 
mediate tenure  such  us  this,  is  bound  to  give 
any  other  notice  than  the  one  contemplated 
by  Section  51  Rejjulation  VIII  of  1793. 
There  no  rule  laid  down  in  Act  X  of  1859 
for  the  enhancement  of  the  rents  of  under- 
tenores,  and  the  notice  would,  we  think, 
have  been  a  good  notice  if  it  had  merely 
stated  the  plaintifi's  right  to  enhance  accord- 
ing to  the  special  custom  of  the  district. 

Bat  assuming  that  notice  in  the  terms  of 
Section  17  Act  X  of  1859  was  necessary, 
it  has  been  argued  that  the  facts  necessary 
to  given  the  plaintiff  a  decree  for  enhance- 
ment have  not  been  proved  ;  that  it  has  not 
been  proved  that  the  defendant's  lands  pay 
less  than  similar  lands  in  adjacent  localities 
held  by  the  same  class  of  tenants. 

The  cose  of  Kalee  Nath  Chowdhry  versus 
HusneeBibee,  XII  Weekly  Reporter,  p.  506, 
is  qaoted  to  show  that  such  an  omission  is 
£ital  to  the  plaintiff's  claim. 

This  case,  we  observe,  refers  to  omissions 
of  necessary  particulars  from  a  notice  of  en- 
hancement, and  would  apply  to  the  special 
appellant's  previous  objection  as  to  the  form- 
ality of  the  notice.  The  point  now  before 
OS  is  one  which  the  lower  Court  decided  on 
the  evidence,  and  we  cannot  interfere  with 
that  finding  in  special  appeal. 

Lastly,  it  is  contended  that  the  Court  be- 
low has  decided  that  the  talook  is  not  pro- 
tected from  enhancement  on  purely  conjec- 
tand  grounds. 

Tlie  Judge  was  wrong,  no  doubt,  in  suppos- 
ing (hat  it  was  necessary  to  prove  the  exist- 
ence of  the  talook  from  before  the  perpetual 
seltlemtnt.  It  would  haTOJbeeo  ftufflcienti  w^ 


the  law  stands  at  present,  to  show  that  it  was 
in  existence  at  and  from  the  date  of  that  set- 
tlement. But  as  regards  proof  of  variatioii  of 
rent,  we  think  there  has  been  a  legally  suffi- 
cient finding.  Even  if  the  first  dowl  (which, 
however,  is  shown  to  have  come  from  proper 
custody,  and  is  of  an  age  to  dispense  with  the 
usual  strict  proof,)  be  put  aside,  the  second 
has  been  proved  by  at  least  one  witness  ;  and 
this  alone  would  be  sufficient  to  establish 
the  fact  that  the  rent  had  varied. 

The  question  as  to  the  terms  on  which 
tuksheeshee  talooks  are  by  the  custom  of 
the  Tipperah  Zillah  held  is  one  of  fact,  which 
the  Courts  below  have  decided  on  evidence 
which  is  legally  sufficient  for  the  purpose. 

We  see  no  ground  on  which  we  can  inter- 
fere with  the  Judge's  decision  in  this  case  ; 
and  we  therefore  dismiss  this  special  appeal 
with  costs. 


The  3rd  April  1871. 

Present : 

The  Hon'ble  £.  Jackson  and  Onoocool  Chan- 
der  Mookerjee,  Judges^ 

Xiien— Ezeontton— Seotion  243  Aot 
VZII  of  1859. 

Case  No.  15  of  1871. 

Miscellaneous  Appeal  Jrom  an  order  pass^ 
ed  by  the  Subordinate  Judge  of  Sylhet, 
dated  the  Idth  November  1870. 

Nuddyabashee  Doss  (Decree-holder)  Appel" 
lant, 

versus 

Reza  Chowdhry  (Judgment-debtor)  Ee* 
spondent» 

Baboo  Ashootosh  Dhur  for  Appellant. 
No  one  for  Respondent. 

Where  a  decree  declares  a  decree-holder's  lien  on 
certain  property  without  distinctly  declaring  his  right 
to  sell  the  samo,  it  may  be  executed  as  against  that  pro- 
perty specially ;  but  the  usual  course  of  attachment  and 
of  sale  on  the  one  hand,  or  of  attachment  and  manage- 
ment under  Section  243,  Code  of  Civil  Frooedttre,  on 
the  other  hand,  must  still  take  place. 

JachsoUf  J. — We  think  that  no  sufficient 
facts  b^^  ^Q^g  !l^9Wa  ^  OS  wU«h  neofl- 
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Bjtate  iBterference  in  this  case.  There  is  a 
discretioB  id  the  Courts  executing  decrees 
Milder  Section  243  Act  VIII  of  18^9,  and 
that  discretion  has  been  exercised  by  the 
lower  Court- in  this  case  prima  facie  upon 
aufflcient  grounds  Debts  to  the  amount  of 
40,000  rupees  ore  to  be  recovered  from  the 
properties  which  have  been  attached  and 
placed  under  the  management  of  a  manager, 
anci  those  properties  yi^ld  rupees  12,000  per 
annum,  so  that  in  3  years  the  debts  can 
bb  realised.  The  debta  H  is  true  are  Hirj^e, 
but  the  properties  also  are  large,  and  prima 
facie  if  these  facts  arid  correct,  there  s^ems 
to  be  a  good  ground  for  the  exercise  of  the 
disoreiion  given  under  Section  243. 

fiut  It  is  sAid  thot  the  decree-holder  in 
011S  case  held  as  seciurity  for  his  debt  one 
special  property,  and  that  he  has  obtain- 
ed a  decree  to  recover  his  money  from  that 
property,  and  that  he  has  a  preferential 
claim  as  regards  that  property  to  recover  the 
amount  of  debt  which  is  due  to  him.  It  is 
said  also  thiBtt  otid^r  hiff  decl^ee  he  was  en- 
liUed  to  sell  this  property. 

It  would  appear,  however,  that  the  decree 
eflly  d^liarcd  hi^  (ien  on  the  property,  a^d 
did  not  di«tiQCtly  declare  kis  right  to  sell 
the  property.  His  lien  being  declared,  the 
d^erte  c^iHd  be  execnied  tfs  agaioat  that 
property  special)^  \  buC  the  uYiunl  course  of 
attachment  and  sale  on  the  one  hand,  or  of 
attachment  abd  Aiattagement  onder  Section 
243  on  the  other  baud,  must  siill  take  place. 
If  we  hod  been  shown  thai  the  decree- 
boUTer  in  this  case  had  been  prejadiCed  in 
any  way  by^  (ho*  present  p^ooeeding,  and  that 
he  ^id  not  in  fact  obtain  the  proceeds  of  this 
oBie  pilvtidular  propeffy,  t^ere  AilgM  have 
been  some  ground  foi^  ovk  interference.  But 
for  all  we  know,  all  that  appears  from  the 
record  and  all  that  has  be^en  stated  to  us,  it 
may  bo  that  he  is  now  receiving  all  the  pro- 
fits which  can  be  obtained  from  this  one  par- 
ticular property,  though  these  facts  may  not 
be  distmctly  stated.  Upon  the  whole,  we 
think  that  no  sufficient  case  has  been  made 
out  for  our  interference,  and  we  see  no  suffi- 
eient  grbnnd  to  interfere  with  the  discretion 
of  the  Judge  in  allowing  time  to  (he  judg- 
vioni-debtory  so  that  his  debts  may  be  paid 
off  by  a  cardfoi  and  proper  monngement  of 
ftls  pTot>erty.  As  the  case  stiliids  at  pr^ent 
we  dismiss  the  appeal,  but  without  costs  as 
the  respondent  has  not  appeared. 

^okerjee^  /.—I  concur, 


Tbedrd  April  187l« 

Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  G. 
Macphersou,  Judges, 

Platne-^Malntiff's  ei^tdened^ 

Case  No.  188  of  1870. 

Regular  Appeal  from  a  decision  passed  h§ 
the  Judge  of  Patna^  dated  ike  20ih  June 
1870. 

DuUil  Sing  (Plaintiff)  Appellant, 

versus 

Shitab  Lall  (Defendant)  Respondent. 

Jfr.  R.  B.  Ttoidale  for  Appellflint. 

Babefos  Mohesh  Chunder  Chowdhry,  Sree- 
nath  Doss  ^nd  Boodh  8ein  Sing  for  Be- 
spondent. 

Where  t  plaintiff  gtorte  soeh  a  case  as  that  in  ywr- 
chasing  certain  property  he  was  deceived  by  the  vendor, 
the  knowledge  of  an  existing  encumbrance  having  been 
fraadnlently  withheld,  it  is  his  business  to  tender  him- 
self as  a  witness  and  ph3dge  bis  oath  to  the  troth  of  tbo 
allegation. 

Jackson,  J.-^It  app^a^s  to  m^  thai  tbd 
decision  of  the  Judge,  who  dis^is^sed  tiller 
plaitititf's  suit,  is  entirely  justified  by  fhH 
evidence^  The  Judge  states,  no  doubt,  id 
the  conclusion  of  his  judgment,  Ihait  "  before 
"  we  come  to  criticise  defendant's  caae,  we 
''  must  have  a  f vat  prima  fade  case  made  oat 
"  by  plaintiff;  whereas  he  has  simplv  proved 
"  nothing.  "  This  might  lead  to  the  in^r- 
ence  that  the  Judge  had  thrown  the  onda  o^ 
proof  entirely  upon  the  plaintiff,  and  bad 
considered  that  no  ease  was  made  oat  by 
him  ;  whereas  the  truth  is  that  both  parlies 
had  given  their  evidence,  witnesses  had 
been  examined  on  both  sides,  and  the  Jad^ 
has  believed  the  witnesses  eatled  bj  Ui« 
defendant.  It  appears  to  me  that  tk^  evt* 
dence  on  the  defendant's  side  is  not  merely 
not  discredited  in  any  way,  but  it  is  appa- 
ently  probable  aiid  consistent  with  the  fketa 
which  are  indisputable. 

But  in  addition  to  this,  there  ie  aooUMT 
circumstance  which  I  must  say  has  great 
weight  wiih  me  in  inducing  me  Co  affimli  the 
judgment  of  the  Court  below,  that  is  to  say, 
the  plainlifl^s  case  rests  very  mainly  upoa 
tiio  j^egatiiDtt  tkat  in  f^irchasUg  Aia   ^ro» 
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perty  ]ie  was  deceived  by  the  vendor  ;  that 
knowledge  of  an  exUting  incainbraace  was 
withheld  from  him  .by  fraud  ;  and  that,  being 
thus  ignorant,  he  paid  the  entire  amonnt  of 
the  porchase-money  stated  in  the  deed. 

Now,  it  appears  to  me  that  to  start  such 
a  case  as  this,  if  was  the  plainlif^B  business 
to  tender  himself  as  a  witness,  appear  in 
the  witness-box,,  and  pledge  his  oath  to  the 
trath  of  that  allegation.  Bat  he  has  done 
nothing  of  the  sort.  He  has  called,  the  de- 
feadnnt  no  doubt,  ai>d  the  evidence  of  the 
defendant  has  certainly  not  been  favorable 
to  the  plaintiff. 

We  have  been  asked  to^cnre  this  so-called 
error  of  the  plaintiff,  by  ordering  him  to  be 
aommoned  and  to  attend  here  for  the  pur- 
pose of  given  evidence.  But  no  reason 
whatever  has  been  shown  why  we  should 
allow  the  plaintiff's  case  to  be  added  to  or 
Amended  in  that  way.  On  the  contrary, 
it  seems  to  me  to  be  unadvisable  to  accede 
to  this  application.  It  would  vbe  very  nn- 
desirable  the  we  should  allow  parties,  who 
have  not  thought  proper  to  corae  forward  and 
be  examined  in  the  zillah,  to  be  examined 
here  at  this  distanoe  from  the  place  wher^ 
the  trial  was  held^  and  from  the  possible 
means  of  contradicting  statementa  which 
they  may  .  make. .  This  application,  there* 
fore,  fflQst  be  disallowed,  and  the  appeal 
most  be  dismissed  with  costs. 

Maepherson,  J. — I  concur. 


The  3rd  April  1871. 
Present  : 

The   Hon'ble    E.    Jackson    and    Onoocool 
Ch under  Mookerjee,  Judges^ 

Seetlon  2«6  Act  VXZZ.  1859 —  Ap- 
peal-^JtiirbtB  of  worslilp  —  Hindoo 
IdoK 

CaseNo.  410of  isro. 

Mteellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dacca,  dated  the  X%th 
Julg  1870,  affirming  an  order  of  the  Sud' 
der  Moonsiff  of  that  District,  dated  the 
Wh  June  1869. 

Kalee  Charn  Gir  Gossain  (Judgment-debtor) 
Appellant, 


versus 


Mohun  Doss  and   another 
cree-holders)  Respondents. 


(De- 


Baboo  JUotee  Lali  Mookerjme  for  AppelMnt^ 
Baboo  Doorga  3Iohun  Doss  foi*  Bi98poud« 
•  -■ — -         -■•""       ents;-  "  ',  ■  '  ' 

No  appeal  lies  from  an  order  on  an  application  under 
Section. 24L6,  Code  of  Civil  Prooe^are^  wt^iqh.  qan  only 
be  Contested  b^  a  regular  9iiit' 

Tiierigbtsof  worship  of  a  Hindoo  idol  cannot  be 
sold  in  execution  of  a  decree  for  the  personal  debt  of  a 
ahebayet. 

Mookerjee,  J.— In  this  case  the  judg- 
ment-debtor appe^la  against  the  order  of 
the  Judge  of  Dacca,  affirming  an  order  of 
the  MoonsifiF  rejecting  plaintiff's  objection  to 
the  sale  of  certain  properties  belonging  to  a 
deb'sheba,  a^d  especially  to  the  safe  of  cer- 
tain pallahs  or  rotatibh  of  service  of  a 
certain  idol.  Objection  is  taken  by  the 
respondents,  judgmqnt-creditof 8,  to  the  effect 
that  as  the  application  was  virtually  under 
Section  246,  the  order  of  the  Court  of  first 
instance  was  final,  and  it  can  only  be  con« 
tested  by  a  regular  snit. 

We  think  that  this  objection,  is  valid,  ^nd 
that  there  does  not  lie  aW  afifpeal   to  this 
Court,   nor  did  an  appeal  lie  ta^^the  Dhtrict 
Judge.     But  we  find  on   referring   to   the 
order  of  the  Moonsiff,  thitt  the  Moohsiff  has 
found   that   the  properties  Nos.  1  to  9  were 
not  proved  to  his   satisfaction  to   belong   to 
Hhe  deb'Sheba.    His  order  a,^  .regards:  UH^ae 
properties  appears  to  be  perfectly  cbfrect. 
But  it  is  said  that  the  Moonsiff  then  proceed- 
ed to  order  that  certain  pajlhh^ \^ov  ^n^hta 
of  service   in  the  judgment  debtor  ought *to 
be  sold  exempting  the  right  to   perform   the 
actual  ppq/aA.    We  do  notsee  liew^iiif^hts 
of  worship  of  a  Hindoo  idol  can  be  sold  by 
a  Court  to  the  highest  bidder   in   execution 
of  a  decree    for    the    personal    debt   of   a 
shebayet.    It  haa  been  held  all  along  that 
such  a  right  of  service  or  pallah  cannot    be 
sold,   for  it  may  happen  that  the  purchaser 
of  the    rights  of  the  sheba  may  be  of  a 
different  religion  and  may  m 
to  perform  the  services  ;  tl 
endower-in  creating  the  endo^ 
be  defeated  atid  rendered  null 
perfectly  agree  with  the  prin< 
by  a  Division  Bench  ef  this  ( 
to  be  found  in  III  Wyman's* 
and  Criminal  Reports,  page 
hold   that  the  Moonsiff  in  e 
decree  against  the  judgment- 
bayet,   should  not  proceed  i 
of  service  of  a  Hindoo  idol, 
however,  quite  certain  that  tl 
passed  an   order  ordering 
pallah.     If  he  has,  he  is  certainly  wrong  in 

♦  7  W.  B.,  p.  266. 
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-VitJfi  T*^  H'^  indention  of  ,tbe  Mpooaiff  ^o 
sell  the  pallahyWQ  hope  thai  aft'6r  tlii's  exprea- 
B\m  of    o^r  opiuioQ  W  will  not  proceed  to 

,  )70  r^ej^ect  thia  *pR,eafl  wiih  jqorta^  Wp  gold 
jinolm.rs  iimg  allof^d  for  iplaoder'n  foa^ 


Tte4th  AplilliVl. 

Pr0sents 

The  Hoft'Wi^  ^4.  S.   J4M5W  Wd  A.    G. 

^  Ca8eNa49ofl87K 

flfyigular  Affealfro^  •  decision  parsed  hy 
ike  Modnniffof  SeetamooHdise  in  Tirhodt^ 
dai€d4he  ISikJanutiry  1870. 

I  ^     tioojaf  Jlia  (JplairiUff)  Appetlfmt, 
versu$ 

I^UDj'det  fto^  ani  oiWs  (tti^fehiantB)  )^c- 
spondents. 

'pft^ob  ^etendrq  l^ardin  So*tf  for  App©*!* 

'rtJopBlrfelArter'i)*  m  eg^parte  ie6r^  Afrong^y  tainted 
Withft»|Klio«iiio4*tto«lIotradto{iroitby  it.     ^ 

Sectiop  24  Act  }1  qf  1855  &0)q«  not  wairant  a  vafcefll^ 
(fxcmsioii  froifa  the  witriess-box,  though  it  may  excuse 
ftis  MifiiweHnf  oertidn  qiieMldns  i^dMing  to  ioinmunica- 
UopA  lietween  hiia  jo^d^iia  elient. 

\^l}aci^pn,  i/,--tIt  wema  to  me  tbi^t  the  deci- 
f*9/' v^iV'®  Wooftsitfdiamisa/ng  thi^  spitTvaa 
?J'?^H?'^^^?^'^'!."Ji'^  <>Mgjit/l«>  be  affirmed. 
^hpP9f^duq|  pf  H^era  Lall  appears  to  be 
f,'{?''^^l^*Tf^.  i"^^^^-  ^be  grps^ept,  fn^qd.     Ho 

^Wf/iHff^^5*^^*^^^?  ^^  M»nif  of  i^inweif 

rtnd  hi^fm^npr  T)^otl)er,  and  ^heq  after  re* 
c^>^«ng  ^[»©  pafchase-mohej  he  bix)ught  a 
sul!;  aa  li^ir  of  hia  ^roth^r,  aHegipg  that  hia 
own  act  had  be^n,  done  without  authority, 
iiii^  aeeking,  ^a  hejr,  of  (hat  b^pther,  io  re- 
cover th^  pne-hnlf  wl^ich  he  Iwd  hiipaelf  aold. 
puring  the  pendency  of  that  auit,  the  pur. 
thaaer  negotiated  wHh'Heera  Lull  and  agreed 


veluallj  to  -pay  <4  furihbr  suoiv  ^^'cmMardenu 
iton  wiwrvdf  Heel-a  liiall  waft  to  ^ekecaio  i 
^^i0^d  UbJMi  i6r  thh  dttne  jpro^tyi 

tt  19  ajteged  in  the  writien  statemeu*^ 
although  there  ia  no  proof  of  the  fact/that 
lieera  d»d  ^rdmiae,  io  'confeideratton  ^f  reofiv- 
ing  ^lia  farther  ram,  to  withdraw  tiie  soil 
•thai  he  had  brought ;  and  thaft  lb*  defen^nt^ 
inreAhinre  on  ihis  ^roiniae  of  hia^  took  ub 
«co^  ;  find  ihat  lb  cooeeqiienbe  Hjf£  hh  otaiilB^ 
«i6n  Do  16ok  afler  the  kinae^  tbe  -vkli  wewt  m 
aAd'lpaa^e^eed  exJipkrte,  abd  tliia  preknt 
pidjfiiffff  purohdaed  the  Aeoi^e  bo  dbtaiM^of 
Heera'a  whole  right. 

'N(S«r,hrthotig  h  no  fortiinl  Wro^f  ia  io'iifrliit 
Heijf  a  prt)in"?8Pd  to  do  is  on  tne're6(>rd,  tfi^re 
lirtn  be-nb  (lii05culty  whatei^er  To  com%'t6 
iTre'cbbcrd^ion/Wliicfh  ik  irrefsUtihljr  sfug^t^S 
by  the  fadp.  that  flio^brchafeer.  dtftndaut 
!il6fdrt  life,  pinced  hirbfefelfin  H66tra'3  b^nd* 
aibd  belied  '^niir%  upon  him  aWd  bis  is- 
^t^ra(h(ie^. 

The^cond  btH  6f  !able  from  ne6m4oibil 
do&ddant  viraa  registered,  and  ih^  evideiee 
goe$  40  «bow  that  the  mon^y  paid  to  Heera 
on  thia  aeo^ad  o6caaion  passed  tbrOa^  ih» 
bbtids  of  ibs  pkttdtir 8  brother.  ThM  sseoi 
(0  oreato'a  very  strong  ebspfcion  IHiai  iha 
plaiitiltff  biinaelf  knew  whit  was  tgoiiig 
on.  At  any  rale  tSie  plkinlUff  damiottiUHi 
to  stand  higher  ^ban  Hoena  did»  'kad  that 
decree  which  Heera  obtained  was  atroogiy 
tainted  with  fratx^d. 

I  think  it  imposstbtoy-BS  the  facts  stand, 
that  we  should  allow  tbe  purchaser  of  such 
a  decree  to  pifdDi  by  iV^^^^hait'^he  decisioa 
of  the  Moonaiff  which  diamiased  the  present 
suit  ought  to  be  affi^lll^. 

Tt  apjieats  'that  the  d^fi^dabt,  ydw  re^ 
spondenf,  Sought  to  exaitiin^  one  Tripoor- 
dlmree,  wl>o  had  been  Heera  Lall's  .^>^cel, 
(pd  had  alao  acted  for  hipi  in  the  insLtter  of 
the  aecond  conveyance,  but  that  an  obj^fion 
waa  raiaed  oad^r  the  ^4(h  8e<^tion  of  the 
Evidence  Act  (II  of  lS5p)  to  that  beiag 
done. 

Now,  \OM^U  V^v  Hv^Il  bo  IhAi  ^rtpobr- 

dhnr^  W)^ld  be^ekcucN^^'frbin  atiawdrtng^dih'- 

tain  queations   relating   to   obto^thiicktibbs 

bettw^eh  him -a^dliis  6li«nt»  bot  that    WodM 

.benoreaaon    for   ^X^so^it^;    Tripoordharee 

Jrom  being   put    in .  the    witneaa-box.     He 

'ought  to  have  been  placed  there  and  to  have 

'be^  exHmiHed,  auV^ect  df  hbdrse  t6   d%9^ 

Uion  beiog'binde  to  particttliir  qtiestrdds,  which 
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qaestions   tlip,  ^Qqufii  qMgbl  fif^bablj  have 
disallowed. 

The  defendant  wiH  g^  the  costs  of  this 
and  of  the  previous  hearing^  as  well  as  the 
oosia  o^  tbtf  Lo  W  A'ppillato'  Coiir  1. 

MacphersoHf  J. — ^I  concur. 


The  4th  April  1871. 

Present: 

Tto  Hoi^'hW  A.  G.  Macf^son  mi 

Seetton  109  Aot  Z  of  1839— Bieca- 
tlon^Att^^oliil^en^t. 

CaseNo.  1298  of  1870. 

Sffieiftl  Appeal  from  a  decision,  passed  ^y 
Ae  JuUge  o/  Tipperah,  dated  fth  April 
187Q,  reversing  <4  decision  qf  the  Jffoon^ijff 
of  Begumg^nge^  dated  the  l^t^  ^ugvist 
186^. 

Po^lttt  Gozee  Chowdhry  and  another 
(P^ahiiMfe)  Appeitancs, 

versus 

Kiwmshe^  Man?fi^r  fl^n<|  another  (two  of  tliQ 
Defendants)  Eespondents. 

Baboos  Sreenath  Doss  and  KdUe  Ktshen 
Seta  for  Appellants. 

Baboos  Nuleet  Chunder  Sein  and   Kashee 
Kant  Sein  for  Respondents. 

In  exeeatiAg:  a  decr«e  for  arrears  of  rent,  a  Court, 
wulef8fedofil05  Ap^Xof  166».  has  power  oqly  to 
seiie  and  sell  that  which  at  the  tmie  is  the  property  of 
thejadSient-debtor.  Where  therefore  a  decree  Was  ob- 
tMiied  ainaBst  persons  who  were  qrigioally  proprietors 
of  ti^e  laqcL  but  who  at  the  time  o!  the  decrpe  and  sub- 
jMqii^nt  sale  had  cease*!  to  have  any  interest  therein,  the 
potehsMt  at  the  sale  m  execatioa  of  such  decree  took 
Dothmg. 


MaephBtsan,J.r-Tm^\B9,  suit  for  poa- 
session  of,  and  decUratioa  of  title  to,  a 
BSTea  annas  shiirerof  a  certain  sqiaH  talookf 
nambered  53,  and  registered  in  the  names 
of  Mushruffooddeen  and  Shujatooddeen,  who 
•were  originaUj  ihe  prdprietors  of  i(. 

Iq  1270,  'in  execution  of  a  decree  of  a 
Civil  Court  against  Mushruffooddeen  and 
Sbujatooddeen^    the    talook    WiA    ^tftuclied 


and  add;    Ai^ke  ade  it  va^fs  piireiiafiBd  in 
th^  name  of  alhiv^  ^rty  hjl  Uus  ptaiiUtf- 
Kunreaasoniusila  tod  tka»  ^||stekdani  Matiik^ 
Bibae,  eadh  of  Aieaa  i^oman  bniv&i^  a»  €AfM 
a«niri»  abane*  in    tie    puTGhase.*    in>   ld74f 
Manik  Bibee's  eight  aniiaavgl^tfe  saaa  puin^ 
;  chased     by     th 
Ctowdfety;  at  i 
decree  of^a  CJf^il 
Hfo  fnutation  of 
bookjB  of  the  z< 
seven  antias  tiH 
thi^  snit,  WAS 
Kureemannl^sa 
the  reoetpt'  gran 
the  atictii)B-||^ttrtui9^y«B. 

'•    Si 

lajjini 
iuo4^ 

74. 

niss 

W^ 

a?w 

ann 
tioi 
An 
sini  .  . 

The  plakitiffii  t4ieo  sued.  In  tftetr  plaiiltl 
they  allege  the  suit  nndet^  \thtcli  the  i^ 
fendant  An\)ud  Ali  purohasedt  tb  lie  Kniud^ 
lent  as  against  them,  and  pray  (hut  the  sule 
may  tberefode  be  set  aside,  8ee.  The  Ifoon- 
«iff  gave  tliem  the  decree  they  soughl^^ 
finding  that  the  fraud  alleged  wae^  px'ovtd;    * 

The  I^ower  Appellate 
no   fraud  wa^  proved,  r 
of  the   Moonsiff,    and  d 
Before  the  Lower  Appel 
urged  on   behalf  of  the  [ 
if  fraud  were  not  p(:oved    thejj  were  en- 
titled to  succeed,  as  Amjud   Ali  had  in  f'act 
bought  nothing,  the   persons  against   whbiij 
the  decree  (under  which  he  parehased)  ba«| 
been  obtained  b^^vi^g  i^t  thp  tinqje  pf  Jii^  ^e** 
cree  and  sale  up   interest    whi^teve^r  in    the 
tenure.     As  to  this,  the  Judge  siays  :— **  Biit* 
I  **  in  this  suit  t^are  ia  no  quesUoti  pT  wIlaM 
**  was  sold  or  bqught,  th^  m}^  <pf ^PB  ^yw 
"  ing  whether  there  was  any  fraud  in  'puttiiiff 
••  up  the  talook  to  sale,  &c.'*  *•'  -'^-^ 
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Id  special  appeal  it  is  contended  before 
us,  that  the  Lower  Appellate  Court  was 
wrong  in  refufliug  to  consider  the  question  of 
what  was  sold  or  bought,  and  in  holding  that 
the  suit  necessarily  failed  if  the  fraud  alleg- 
ed were  not  proved. 

It  appears  to  me  that  the  appellants  are 
entitled  to  our  judgment^  and  that  the  decree 
of  the  Lower  Appellate  Court  should  be  re- 
Tersed.  On  the  face  of  the  trausaction, 
there  is  strong  evidence  in  support  of  the 
allegation  of  fraud  which  is  made  in  the 
plaint,  and  it  is  not  much  to  be  wondered  at 
if  the  other  question,  as  to  whether  anything 
passed  by  the  sale  of  Amjud  AH,  was  not 
specially  put  tor  ward.  When  the  Judge  re- 
versed the  MoonsiflTs  finding  as  to  fraud,  I 
think  he  should  have  decided  the  question  as 
to  whetli6r  Amjud  Ali  purchased  anything, 
which  qnestion  was  then  raisied  distinctly,' 
and  for  the  decision  of  which  there  were 
ample  materials  u pod  the  record. 

lath  of  opinion  4^lat  under  Section  105  of 
Act  X  of  1859,  Ihe  Court  had  power  only 
to  sei^'ond  sell  that  which  at  the  time  is 
ihe^  property  Of  the  judcrment-debtor  (seeX 
WeiBfcly  Rf^porter,  pp.  434-446.494)  .Jlie  de- 
cree lindet-  which  Amjud  Ali  purchased  was 
agaltist  persons  who  at  the  time  had  no  inter- 
est in  this  tenure  which  was  sold,  and  nothine 
therefore  passed  to  him. 

The  decision.of  the  Lower  Appellate  Court 
is  reversed,  and  the  decree  of  the  Moonsiff 
is  restored  and  affirmed.  Tiie  appellants  are 
entitled  to  their  costs  in  ali  the  Courts. 


The4th  ApriI187l. 
Present : 

The    Hon'ble    G.  Loch  and    W.  Aioslie, 
Judges. 

Analogrona  oases— Gonaeiit  of  partlef. 

Case  No.  1827  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Nuddea,  dated 
the  2\st  May  1870,  affirming  a  decision 
afihe  Moonsiff  of  that  District,  dated  the 
29M  January  1869. 

Soorendronath  Boy  (Defendant)  Appellant^ 

versus 

Furmanund  Ghose  (Plaintiff)  Respondent. 

Baboos  Grish  Chunder  Mookerjee^  Moken' 
dro  Lall  Shome^  and  Kashee  Kant  Stin 
for  Appellants. 

Baboo  Issur  Chunder  Chuckerbutty  for  Be- 

spondeut. 

^  A  Judge  should  not,  without  the  consent  of  the  par- 
tics,  allow  hU  judgment  in  one  case  to  govern  his  dociskn 
in  another,  even  if  the  subject  of  dispute  is  of  a  siouUi 
nature  and  the  evidence  similar  in  character,  when 
the  parties  are  not  the  same  and  the  subject-matter 
of  the  suit  is  differenu 


Mpokerjee,  •/.— I  concur.  I  also  think 
Ihat  the  Judge  ought  to  have  tried  the  point 
distinctly  raised  before  him  as  to  the  respec- 
tive rights  of  the  parties  under  their  purchase. 
I  find  from  the  sale-certificate  of  the  defend-' 
ant  that  he  merely  purchased  the  right,  title, 
and  interest  of  the  old  proprietors  of  this 
jote,  who  had  no  title  at  all  at  the  time  of 
ibe  decree  or  the  sale. 

Whatever  right  and  title  those  persons 
possessed  had  completely  passed  to  the 
plaintiff  in  a  previous  execution  sale.  The 
defendant  therefore  purchased  nothing.  The 
right  of  the  plaintiff  must,  therefore,  I  ap- 
prebend,  prevail  over  that  of  the  defendant. 
1  would,  therefore,  allow  this  appeal  with  all 


Loch,  J, — In  this  case,  the  Judge  com- 
mences his  judgment  with  a  manifest  error. 
He  says  that  the  parties  are  the  same  as  in 
Case  No.  51.  But  on  referring  to  Case  No. 
51,  it  appears  from  the  record  that  the  plain- 
tiff is  a  different  person.  It  is  true  that  the 
subject  of  dispute  is  of  a  similar  nature,  but 
the  suit  is  for  a  separate  plot  of  land  ;  and 
although  the  evideuce  in  that  case  may  be  of 
a  similar  character,  as  has  been  put  forward 
in  this  case,  yet  the  Judge  should  have  de- 
cided each  case  upon  the  evidence  recorded 
in  each,  and  should  not,  without  the  cooseni 
of  the  parties,  have  allowed  his  judgment  in 
the  one  case  to  govern  the  decision  in  ih« 
other. 

The  oase  is  accordingly  remanded  to  the  * 
Judge  to  be  disposed  of  upon  the  evideoce 
recorded  in  this  case. 

Costs  will  follow  the  result^ 
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The  4th  April  1871. 

Present : 

TlieHon'ble   G.    Loch    and    W.    Ainslie, 
Judges. 

Section  2«  Act  Z  of  1859— Oaiuie  of 
aotion*  Jarisdiotlon. 

Case  No.  1862  of  1870  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  2A'Pergunnahs,  dated  the 
2Bth  July  1870,  reversing  a  decision  of 
the  Deputy  Collector  of  that  District,  dat- 
ed the  Zist  March  1870. 

ProBunno  Chander   Rose  (Defendant)  Ap- 
pellant, 

versus 

Prosunno  Chunder  Roy  and  another  (Plain- 
tiffs) Respondents. 

Baboos  Chunder  Madhub    Ghose   and  Mo- 
hinee  Mohun  Roy  for  Appellant. 

Baboos    Annund    Chunder    Ghossal    and 
Obhoy  Churn  Rose  for  Respondents. 

The  Mipcriotendent  of  two  estates  situated  in  differ- 
ent sab-divisions  gave  an  ckrar  to  the  zemindar  that 
he  would  make  good  any  retrenchment  made  by  the 
umindar  in  the  accounts.  The  zemindar  af  t«r  examining 
the  accoonts  rofnaed  to  admit  certain  items  and  sued  the 
Mperintendent  nnder  Section  24  Act  X  of  1859. 

Held  that  as  the  terms  of  the  kubooleut,  given  by 
defendant  when  he  was  appointed  superintendent,  re- 
quire him  to  make  the  zemindar's  principal  cutclierry 
hb  place  of  business,  that  must  be  considered  to  be  the 
place  where  the  cause  of  action  arose,  and  the  suit  ought 
to  have  been  instituted  in  the  sub-division  in  which 
the  defendant's  principal  cutcherry  was  situated. 

Loch,  J. — The  question  before  us  in  this 
ease  is  iu  itself  a  simple  one.  It  is — What 
is  the  place  where  the  case  of  action  arose 
between  the  parties,  and  in  what  Court 
should  the  suit  have  been  instituted  ? 

The  suit  is  clearly  one  under  Section  24 
Act  X  of  1869.  It  is  a  suit  by  a  zemindar 
aguiDstau«gent  for  the  recovery  of  money 
in  ihe  hands  of  the  said  agent.  Whatever 
may  be  the  allegations  in  the  plaint,  we  see 
clearly  that  this  is  the  nature  of  the  suit. 

It  «ppeara  that  in  Aughran  1272,  the  de- 
fcudaut  executed  a  kubooleut  in  favor  of  the 
oUiDiiff  when  he  (defendant)  waa  appointed 


superintendent  of  two  estates, — one  called 
Chalmaree,  within  the  sub-division  of  Dia- 
mond Harbour,  and  the  other  Alipore,  with- 
in the  sub-division  of  Alipore. 

The  defendant  held  the  office  of  superin- 
tendent till  Pons  1275,  and  then  for  some 
reason  or  other  which  does  not  appear,  he 
^ave  an  ekrar  to  plaintiff,  dated  the  19th  of 
Pous  1275,  to  the  effect  that  he  would  make 
good  any  retrenchment  which  the  plaintiff* 
made  in  the  accounts  of  the  estates  committed 
to  his  (defendant's)  charge. 

The  plaintiff  after  examining  the  accounts 
did  make  retrenchment,  refusing  to  admit 
certain  items  debited  in  the  accounts  aggre- 
gating to  a  sum  of  rupees  3,400,  to  recover 
which  this  suit  is  instituted  under  Section 
24  of  Act  X  of  1859  in  the  sub-division  of 
Alipore,  apparently  upon  the  ground  that  aa 
one  of  the  estates  was  in  that  sub-division, 
plaintiff  was  entitled  to  bring  his  suit  in  that 
Court. 

Subsequently,  however,  on  the  18th  January 
1870,  plaintiff  filed  a  petition  before  the  Col- 
lector, pitying  that  as  the  greater  portion  of 
the  land  to  which  the  suit  referred  was 
situated  in  the  Diamond  Harbour  Sub^divi- 
sion,  the  suit  might  be  transferred  to  the 
officer  in  charge  of  that  sub-division  ;  and 
on  the  29th  of  that  same  month,  the  defend- 
ant filed  a  petition  praying  that  the  plaint 
might  be  dismissed,  because  it  had  been  filed 
in  the  Alipore  Court  which  had  no  jurisdic- 
tion  to  try  the  case. 

On  the  8th  February  1870  plaintiff  pnt 
in  a  petition,  saying  that  it  was  by  mistake 
that  he  had  made  the  application  to  transfer 
the  suit  to  the  Deputy  Collector  of  Diamond 
Harbour  ;  and  he  prayed,  therefore,  that  it 
might  be  tried  in  the  Court  in  which  it  waa 
instituted. 

On  the  first  of  these  applications  the  Col« 
lector  appears  to  have  directed  the  Deputy 
Collector  to  report  whether  he  had  jurisdic- 
tion to  try  the  case  ;  and  on  the  subsequent 
petition  presented  by  the  plaintiff,  he  held 
that  no  action  need  be  taken  then. 

The  Deputy  Collector  of  the  sub-division, 
of  Alipore  tried  the  question  of  jurisdiction 
and  he  held  that  as  the  Mokamee  or  princi- 
pal cutcherry  where  the  zemindar's  treasury 
was,  and  to  which  all  remittances  were  sent 
and  where  the  accounts  of  both  the  estate 
were  kept,  was  situated  in  Mouzah  Badeh*' 
gorah  or  NaraintoUab  in  the  Diamond  Har- 
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llmlf  Sub««Kv49ioii|  Ike  suit  afaotiAd  brnte  beeo 
imittluted  \m  Ui^  feui)-di}viMoti  ef  DtMBond 
U^rh^ur^  M  (ItfB  aaUM  ol  a6iiou  muBii  be  conj^ 
siderevl  to  ^aver  aifiiiD  ia  Iket  MtkMtiee 
cutcherrj, 

'The  Mdg«,  dn  npj^eibf,  a^petti*»  id  ^ovmidi^r 
tMttliw  Mil  bei'Dg'^uO  fl*tfiDd«a>  gonMiBtiih 
diid9i<SeottbD'24)a8  Ib^edf^tM  kf  Mft  d^Argo 
li^'hi  dt^reiiil  i^«b«(lh^iBion9,  tb*e  zemindar 
iiMPMilrltl«dto> biting  ftis  suitlQ  ettihei'  Gf^^rt 
^o^io  Ito  juHidi(iU6u  of  iff'hieh  ft^y  of  the 
laud  was  situated  i  and  he  did  dOt  deleraivne 
wtiere  the  l^okamee  cutcherry  wa^  lituaiod, 
a^  he  ffeie^ied  to  Uiiok  that  it  was  not,  nQC6&- 
i^t^'  to  decide  this  point  in  detexsmining 
tlie  qaestioi^  of  jurisdiction.  The  law  is 
slleint  on  the  subject,  and  tlie  latter  part  of 
Sj^dlion  20  Act  VI  of  1862,  Bengal  CouncU,. 
t^nf  doC  assist  us  iQ  determii^ing  the  question 
(ifjiiris^ictibn  ;  but  looking  to  the  |>urport 
dp  0^  pleaclings  as  stated  ip  usi,  it  would 
n^^at  that  both  parties  consider  1t  necesr 
sary  to  have  it  determined  where  the  Sloka- 
i^eOrQMH^ii^t^y  is  m^di^^i  44  bottle  parties 
iin^  Uia^  th|d  cauBQ  of  «0tiQ»  area0  there. 
%h^  pUuatiff  4^M^^  (iMkt  tlM  ICofcamee  cut- 
qbecr)!  is  in  Bojirdowla^  wUikm  tiie  Alipore 
QtitHLlf  isioo  ;  ad^  ik^  defooUant  aUe^es  tJbat 
i(t,ia  in  Bari^igoU^b  qm  Nai'v^intolUh^  ivithio 
ihi^  t)ianapiid  HiMrbovr  auMi?isiioli ;  and  wo 
^biiji  lipokio^  to  tfbe  (orips  of  tiie  kitbooleut 
givea  by  thQ  defeadilQt,  whijoli  r^quitfed  him 
Ip  ma^jo  t|h«  priacipol  ou^qherry  his  plaxie  of 
b^aiue^sj  tlM^t  ipiuat,  be  eoftsidered  to  be  llie 
place  where  the  cause  o(  a^tioa  arose.  It 
was  to  the  Mokamee  cuicherry  that  all 
itioaieii  werb  rknttted  i  it  wacr  there  that  all 
llie  aooouots  w^rei  pi^pared ;  and  it  was 
there  tha<}  the  money  fti«st  came  udder  the 
dovtnt  of  the  defendant,  wliere  by  his  order 
ki  would  be  disbui^sed;  and>  wbe^e  in  fact, 
•eooFdiog  M  bis^  aocOiMMti^  tbe  money  was 
disbursed. 

'  We,  therefore,  do  oot  agree  in  the  Opinion 
^pt6B^^  by  the  Judge,  that  the  plaintiff 
waeat  liberty  to  itfstitute  his  suit  in  either  one 
(^  iUe'  othei*  sub^-divisiac,  fot  he  ought  to 
tuTO  instituted  it  io  tliat  sub-division  where 
the  defendant  had  his  place  of  business. 
We,  tberefpre^  remand  ^^e  case  to  the 
Judg9  to  determine  whether  the  Ditokamee 
cutcherry  i$,  ^^  is  stated  by  the  plaintiff,  in 
^(E)  AHpore  sub-division,  or  whether  it  is  in 
0ie  D\aaioad  Harbour  sub-diviMpMf  ^a  is 
alleged  by  the  defei^daut,  aud  \9  dfspwo  of 
^ip  (page  i^cGordipgty^ 

^  O^tirMBrtll  Wtew  the  t€wh. 


7fl|f4iftiAptai87iu 
Present : 

The  Hon'ble    6.  Loch    and   W.    Ainslie, 

Zemindar's  rigHUii-^AMmignee^m  right 
of  aotlon. 

Cose  No.   1897  of  1870  mder  Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  by 
tks  A4dHiiQSiul  ifu4gs  of  fludiea\  it^ 
the,  2i9if  J-m^  1870^  afiirmi^  <i  deeision 
of  the  Assismnt  Collsfitotr  of  i(^A<«^p«re, 
do-ied,  ihp  \hth  JanwKy  1870. 

Beedoy  Monee  Bormonee  (PtatntlfF/  AppeU 
lautf 

ve^su^ 

Mr.  Hugh  Sibbold  (Q^fe^dant)  Respondents 

BaboQ  Issur    Chunder    C^uckj^bulty '  (qj[ 

Appelli^Of. 

Baboo  Bhowanee  Churn  Dull  for  Respond- 
ent. 

The  assignee  of  a  zemindar*s  right  to  receive  rent 
bos  a  right  co  sue  in  the  (Jollector's  Court,  whether  tte 
a88i((nn)e«i  haa  been  efteoted  by  cke  intwrWntioa  <f  t& 
Civil  C«ui:t  or  by  tb^  private  iMSt  of  Miez^n^ad^^ 

Loch^  J. — We  think  that  the  lower  Cooijcts 
have  come  to  a  wrong  decisiop  in  tt^i^  ca^e^ 
and  we  would  refer  to  two  jiidgnywis  el*  Uua 
Oouri ;  one  re^rted  at  page  199  of  MarsliaH^fl 
Reports;  an4  tho  9ii^er  in  Yolui^e ^V  ^ 
the  Weekly  Reporter,  page  456.  In  the 
first  of  these  Qa^es,  it  is  clearly  l^id  doWii 
ihat  when  a  semindar  haa  assii^siod  kia  rigbl 
to  receive  rents  to  a  third  party,  such  third 
party  bas  a  right  to  au^  and  may  brlQig  hu| 
suit  in  the  Golieotor'a  Count;.  The  aeooad 
case  is  to  the  same  effect. 

In  the  caae  before  u9,  the  only  difference 
is  that  the  assignee  has  obtained  his  rights 
by  the  intervention  of  the  Civil  Court^  and 
not  by  the  private  act  of  the  zemindar. 
But  this  makes  no  real  difference.  If  in  tiie 
one  case  the  assignee  under  e^  privf^te  trans* 
fer  can  sue,  there  is  no  reason  why  he  ^ipuld 
not  be  able  to  do  so  when  he  is  an  assignee 
by  auction-purchase  in  ezecHtion  of  a  d^ 
cree. 

We,  therefore,  roverae  the  deotaion  of  tbo 
lower  Courts,  and  remand  the  case  to  |be 
first  Court  for  trial  on  the  merits. 

The  app^lfii^t  will  ^tve  hiii  co^ta  of  ^lii 
appeal.  * 


Digitized  by 


Google 


m.} 


OMi 


THB  wmsoi  AMcrvB, 


RuOkgi^ 


M8 


The  4th  April  1871. 

Pteitehti 

ffceHtfft'btft  F.  B.  K^ifkp  iM  F.  A.KSIbV^r, 
^  fudges, 

Besamptkon—Seotioii  10   Reerulatlon 

CftseifQ.  2281  Of  1870  Udder    Act    i    of 
1859. 

SpBeial  Appeal  if^om  m  dfcisum  pntsed  by 
^  Offlciadng  Judt^  of  Etist-tiutdtirtin^ 
dtiidtke25ih  Jnly  1870.  rtter9%%g  a 
d^eisian  of  iht  Deputy  Collector  of  thin 
DiHHtt,  dated  th€2Sih  February  1870. 

^obinee    <Nui>^un     GossAmee    and    otliers 
(t*laintiffa)  Appellanti, 

versus 

ttatne^vir  Eoondob  ahd  others  (DefeniJants) 
ttispdndents. 

Babbo  Askdoiotk  Dhur  for  Appellant. 

%AoosKuhen  Succa  jtfookerjee  nr\d  Umbika 
Churn  6anerjee  for  Respondents. 

1tii€t«  a  ^«iijihdar  fitd  '^Hthlnied  ah  ex-pdrte  decree 
i^fhainfi  bntkin  lahda  to  be  bis  miA  landn.  it  Van  beM 
that  bis  only  remedy  was  tp  have  tlw  rates  at  which  b^ 
W8«ttrthdn*W  tinder  Sectioti  10  Keprulation  XIX  of 
1798  to  collect  the  t&iitB  df^teihnined  aid  t^  obtain  a 
knboolent,  and  his  onlv  course  was  to  sue  in  the  ^ol- 
HtM  Ccpn  ^tnd^  iObnae  ^  Seoltoa  %  Adt  X  of 

K^p,  J.^t^s  Whis  'h  STtif  tinder  f^ho 
f>rW«fchi#  df  Olfttttfe  1,  Sec^tlbti  23.  Act  X  of 
1859  ft^i- dflte^tfihiiilffon  df  n>e  rates  of  rent 
•Mfcrfhfe  aeliV€!1*y  of  a  kiiboolerit.  the 
Hi^st^un  ^a'^e^ihiB  plaintiff  k  decree,  ap- 
^MNtitly  w>t  fcfr  'th(B  sum  clnirtieJd  hnt  for 
n  ^mdleir  Bbth,  bamdy,    tbr  tup^Qa   17-2-10 

,  No  question  or  plea  as -to  the  jarisdietioti 
etf  the  Court  was  raised  eitlter  in  the  first 
Coort  or  in  afppeal  to  the  Jmlge  ;  bat  the 
JiKliZe»  withoai  going  into  the  case  at  all, 
holds  tliat  a  derisiofi  to  bn  fotfind  at  page  442 
Vol  a  me  Xtl,  Weekly  Repoi*fer,  is  oh  b!I 
fonra  with  the  present  case.  He,  therefore, 
d^^MUd'lbe  H^p^kX  and  te^ersdd  the  deci^on 
6T  4ikt  Diepiity  CoHecior. 

Xm  special  appeal  it  is  eonteitdeid  that  the 
i^M^^^  oHght  not  to  hn?e  raised  the  pnfnt  of 
jurU^^^^^  when  it  was  not  raised  in  the 
CoiarC  ^f  firsr.  instance  err  in  Wppeal  ;  2ndlf/, 
4lie   Judge  ought  to    ha^e  held  that 


t^eresvnipptidi  dkane  Vw  sondumVe,  evi« 
denee  6f  ihB  rig^t^of  llie  plaintiff  H  Cbbiand 
reiit  Worn  tii^  disfiindfllfft,  and  ^feio^of  4k9 
nelittioilshii^  «f 'landkfrd  aliid  iclkuiiit)  ihS 
Srdly^  thalt  the  prebedeht  qtioM  ^  ttho 
JAdge  Is  nol  iffplioalble  'to^hb  (drelini^mbeli 
of  Ihife  case. 

We  tWk  that  ike  ^udge  wa9  rightip,  rais- 
ing the  qnesiioo  of  jurisdiction,  aUbou|gIi  nbi 
raised  in  the  first  Court  or  in  appeal  ;  but  em 
the  2nd  an^  3 id  grounds  we  differ  from  thq 
Judge.  It  appears  that  the  plaintiff  in  this 
case  sued  to  have  18beegiihs  1  cottah  of  If  nd 
declared  to  be  mal  land  appertaiuiag  to  hi^^ 
zeraiudaree.  We  may  observe  here  before 
proceeding  furtlier,  tlnit  thesuk  to  have  this 
land  declared  nial  was  originaltj  brought  hf 
the  Eemindor  ;  tliat  8u\)3equently  tlieplainti(l( 
as  putneedar  siau^s  in  the  ^loes  p(  i^i9 
zemindar  ;  that  the  decree  was  passed  in  the 
absende  of  the^efebdafrt  who  ^Id  vdl  apfi^ar, 
and  •theplttin tiff  proved  tkat  'the  land  tvab 
mal ;  iind  therefor^  It  was  Ordered  *0kfath'de^ 
tfrde  shduld  if^sve  im  fhvbv  of tbe  phiintlff,  and 
thattibe^ld  that  ilie  latid  wds  Ihe  tnftt 
land  of  tiib  plaintiC  On  ohtwiiHiig  ^\9 
deksisioD,  tlid  t>lainlrff  vov^  ccftneB  in  fdr  ado*' 
cliif  atioQ  «f  the  rateil  of  rsttt  to  b&  piid  hy  ^ihe 
'defendant  aNid  for  iho'ddlivery^  of  akiibod^nb 
at  ttiese  I'ates,  olaintt^ng  t'hb  sum  of  TUfMea 
36-6  annns  rJs  the  Airr  and  ^prbper  taie'lio  ¥a 
charged,  and  demanding  a  kubooleut  at  that 
jummn.  The  first  Cdurt 'dW  n6t  'gNre  the 
plaintiff  a  decree  for  what  he  asks,  but  for 
the  lesser  sum  of  l7  rupees  odd  annas.  Whe- 
ther under  the  Full  Bench  ruKog  this  deci- 
sion will  stand  or  not,  it  is  for  tlie  Judge  to 
decide  if  it  is  raised  befoi^  him. 

Wich  r^fer^nfbie  Ho  the  ruling  ti)  bb  'foti'iA 
at  page  442,  Voluirfe  XIl,  Weekly  Reporter, 
we  think  that  that  decision  does  not  apply 
to  the  circumstances  of  the  pYeseiit  case,  tt 
is  clearly  mentioned  by  Mr.  Justice  Mitter 
in  that  decision,  that  the  plaintiff  in  that 
case  obtained  n  decree  under  the  ^provisions 
of  Sections  30  Regulation  II  of  1819*  la 
the  present  Case,  the  ^ecree  was  nottuasse^ 
utidenr  that  Sectioti ;  the  decree  was  simply 
to  th6  effect  that  the  lancls  in  suit  were  tlie 
mat  lands  of  the  plaintiff. 

W'O  may  observe  farther  thlTI  thefe  is  h 
decision  of  the  late  Sudder  Court,  of  the 
13th  July  1861,  Raikes  and  Trevor,  J.  J., 
whicli  applies  precisely  ia  the  circumstances 
of  this  suit,  nnd  in  wlrich  ^hose  learne^ 
Judges  held  that  the  provisions  of  Clause  1, 
Section  23,  and  Section  dl   apply,  that  the 
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.  zemindar,  or  potneedar  ns  in  this  case,  vftks 
entitled  to  bring  a  suit  for  determination  of 
rates  and  delivery  of  a  kubooleut.  We  also 
fait  to  see  bow  it  can  be  argued  in  the  face 
of  the  decision  which  distinctly  declares  the 
defendant'iB  lands  to  be  the  roal  lands  of  the 
plaintiff  that  the  plaintiff  is  not  entitled  to 
rent  for  these  mal  land^.  His  only  remedy 
was  to  have  the  rates  at  which  be  is  autlio- 
rized  under  Section  10  Regulation  XIX  of 
1793  to  collect  the  rents  determined,  and 
to  obtain  a  kubooleut  according  to  such  rates 
as  may  be  found  to  be  fair  and  equitable  ; 
an4  to  enable  him  to  do  so,  Hie  only  course 
open  to  him  was  that  which  he  has  pursued, 
namely,  to  sue  in  the  Collector's  Court,  un- 
der Clause  1  Section  23  of  Act  X  of  1859, 
to  have  it  determined  what  are  fair  and 
equitable  rates  payable  on  the  land  and  for 
delivery  of  a  kubooleut  at  those  rates. 

We,  therefore,  remand  the  case  for  the 
Judge  to  try  it  on  the  grounds  raised  in  the 
first  Court,  and  also  to  take  into  considera- 
tion, if  necessary,  whether  under  the  Full 
Bench  Ruling  and  with  reference  to  the 
claim  having  been  made  for  a  kubooleut  nt 
a  fixed  jummah  of  rupees  36-6,  and  the 
Court  of  first  instance  having  decreed  the 
delivery  of  a  kubooleut  for  a  lesser  sum, 
namely,  rupees  17,  odd  annas,  the  suit  of 
the  plaintiff  is  liable  to  dismissal  or  not. 

Costs  to  follow  the  result. 


The  4th  April  1871. 

Present : 

The  Hon^ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Seotlon  246,  Code  of  Civil  Proee- 
dure— Oavtse  of  action— Section  354 
— Hemand— Procedure. 

Case  No.  2475  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Second  Subordinate  Judge  of  Hooghly, 
dated  the  3rd  September  1870,  reversing 
a  decision  oj  the  Moonsiff  of  Sulkea, 
dated  the  19M  February  1870. 

Shumboo  Chunder    Snrnokar    (Defendant) 
Appellant, 

versus 

Russick  Chunder  Chung  and  another  (Plain* 
liffs)  Respondents, 


Baboo  Bhowanee  Ch:trn  Butt  for  Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Umer* 
nath  Bose  for  Respondents. 

Where  the  saccdss  of  a  partv  in  Bammary  proe«eding8 
under  Section  246,  Code  of  Civil  Procedure,  is  gronndM 
upon  his  beinsr  in  possestion  as  of  his  own  right,  that  it 
a  sufficient  cause  of  action  to  the  opposite  party. 

Where  an  Appellate  Court  finds  that  there  is  no  evi- 
dence  upon  the  record  to  enable  it  to  decide  a  question 
at  issue  between  the  parties,  and  remands  the  case  un^er 
Section  354  of  the  Code  for  additional  evidence,  it  ought 
to  require  such  evidence  with  the  finding  of  the  first 
Court  to  be  sent  up  to  it  for  decision. 

Glover,  J, — It  appears  that  in  exeeution 
of  a  certain  decree  against  the  plaintiflf  in 
this  case,  the  judgment  creditor,  one  Tbakoor 
Monee  Dassee,  attached  1  beegah  10  cottaha 
of  land  ns  the  property  of  her  judgment- 
debtor.  The  defendant  intervened,  under 
Section  246  of  tlie  Code  of  Civil  Procedure, 
and  his  claim  was  allowed. 

The  plninliff,  therefore,  brings  this  suit 
to  have  his  right  and  title  declared  in  this 
1  beegah  10  cottahs,  and  to  have  the  sum- 
mary order  under  Section  246  declared  in- 
valid. The  plaintiflf  claims  this  land  as  his 
raourussee  tenure  under  an  amulnamah, 
dated  the  2l8t  Fnlgoon  1199.  The  defen- 
dant claims  to  hold  the  disputed  land  under 
a  pottah  from  the  zemindar,  dated  the  I9th 
Assin  1276,  and  his  allegation  is  that  the 
1  beegah  lOcottalisin  dispute  are  not  includ- 
ed within  the  plaintiflfa  amulnamab. 

The  first  Court  decreed  for  the  plaintiff ; 
but  the  Subordinate  Judge  finding  that  the 
land  mentioned  in  the  amulnamab  was  8 
beegahs  4  cottahs  11  chittacks,  whereas  the 
suit  was  brought  on  the  said  amulnamab 
as  for  9  beegahs  9  cottahs  11  chittacks,  Le. 
the  Subordinate  Judge,  not  being  able  to 
account  for  tliis  discrepancy,  and  not  finding 
any  evidence  on  the  record  whereby  he 
could  find  whether  or  not  the  disputed  land 
was  covered  by  the  amulnamab,  reraaaded 
the  case  to  the  first  Court  to  have  that 
question  tried,  and  he  directs  the  Moonsiff 
"  to  institute  a  due  enquiry,  and  tVy  the  case 
**  on  its  merits  after  examining  the  witneseea 
**  of  the  defendant,  if  he  is  prepared  to 
**  adduce  any." 

The  defendant  appeals  against  this  order, 
urging  in  the  first  place  that  the  plainc 
discloses  no  cause  of  action  and  that  the 
suit  should  be  at  once  dismissed  ;  and  2nd^ 
tluit  as  the  first  Court  had  fixed  and  tried 
the  proper  issue,  the  order  of  remand 
was  illegal.  The  first  objection  was  not 
taken  at  any  previous  stage  of  the  proceed- 
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ings,  and  we  do  not  think  that  we  ought  to 
•How  it  to  be  taken  now  in  special  appeal ; 
bat  even  if  it  were  taken  in  the  grounds  of 
Bpeeial  appeal,  it  appears  to  be  worth  very 
likkle,  inasraach  as  there  can  be  no  doubt 
that  the  defendant's  success  in  the  Summary 
proceedings  was  grounded  upon  the  fact 
that  he  was  in  possession  of  the  disputed 
land  as  of  his  own  right,  which  would  of 
itself  cast  such  a  slur  on  the  plaintiff's  title 
as  would  justify  him  in  coming  into  Court 
to  have  his  title  declared. 

On  the  second  objection,  we  find  that  there 
ii  nothing  illegal  in  what  the  Subordinate 
Jodge  has  done.  Section  354  of  the  Code 
of  Civil  Procedure  gave  him  the  right  to 
remand  the  case  to  the  lower  Court,  if  he 
tbodght  that  any  question  of  fact  essential 
to  the  right  determination  of  the  suit  on 
the  merits  had  not  been  decided.  In  this 
ease,  the  area  mentioned  in  the  amulnamah 
filed  by  the  plaintiff,  and  the  amount  of  land 
said  to  be  held  under  that  amulnamah  in 
the  plaint,  differed  from"]  each  other  in  the 
precise  quantity  of  land  which  is  the  sub- 
ject of  dispute  in  this  case,  namely,  1  beegah 
10  cottahs,  and  it  seems  to  have  been  a  very 
proper  question  to  decide  whether  that 
particular  plot  of  land  was  or  was  not  co- 
vered by  the  amulnamah. 

It  is  contended  that  as  the  first  Court 
framed  the  proper  issue,  the  Subordinate 
Judge  ought  to  have  decided  the  case  him- 
self  without  a  remand  ;  but  whether  or  not 
the  proper  issues  were  framed,  the  Subordi- 
DAte  Judge  clearly  states  that  there  was  no 
evidence  upon  the  record  which  could  en- 
able  bim  to  determine  the  question  raised 
between  the  parties.  The  only  mistake  that 
we  can  find  in  his  decision  is,  that  he  has 
directed  the  Moonsiff  to  take  evidence  and 
decide  the  case  de  novo,  whereas  he  ought, 
Boder  Section  354,  to  have  directed  that 
Bucb   additional    evidence  with    the    find- 


ing of  the  Moonsiff  should  be  sent  up  |q 
him  for  decision. 

With  this  modification,  we  uphold  tfc^ 
decision  of  the  Court  beloiw  and  dismiss  th^ 
special  appeal  with  costs. 


The  5th  April  1871. 

Present : 

The  Hon'blo  L.   S.  Jackson  and  A.  G, 
Macpherson,  Judges. 

Golleotor    as  ReoelTer— Procedure-* 
Jarladlction. 

Bissessuree  Debia,  Petitioner^ 

versus 

Sookram  Doss  Mohunt  and  others,  Opposite 
Party. 

Baboo  Kalee  Mdhun  Doss  for  Petitioner. 

Mr.  R.  T.  Allan  for  Opposite  Party, 

Where  property  is  seized  and  retained  by  a  Collector 
in  his  capacity  oi  Receiver,  his  acts  cannot  be  disputed 
by  way  of  motion  to  discharge  or  get  rid  of  the  attach- 
ment. 

Jackson,  J.-^It  appears  to  me  that  this 
rule  ought  to  be  discharged. 

In  the  long  pending  suit  relating  to  the 
Akhrah  of  Rnjgunge  in  the  district  of  Burd- 
wan,  the  plaintiff  applied  to  this  Court  for 
an  order  under  the  92nd  Section  of  the  Civil 
Procedure  Code,  and  upon  his  application 
the  Court  thought  fit  to  appoint  a  Receiver 
and  manager  of  the  property  of  the  Akhrah, 
and  the  Collector  of  Bordwan  was  accord- 
ingly appointed.  The  petitioner  before  ua 
complains  that,  under  color  of  that  order 
and  appointment,  certain  property  which 
was  in  the  hands  of  the  petitioner,  some  of 
it  under  purchase  on  the  occassion  of  a  sale 
for  arrears  of  putnee  rent  and  some  of  it  by 
way  of  mortgage,  was  seized  by  the  Col- 
lector as  such  Receiver,  and  that,  upon  re- 
presentation made  to  the  Collector,  he  at 
first  released  the  property  in  question  but 
afterwards,  on  receiving  from  this  Court  a 
letter  of  the  Deputy  Registrar  accompanied 
by  a  schedule  of  the  property  belonging 
or  alleged  to  belong  to  the  Akhrah,  the 
Collector  again  seized  the  property  and  now 
retains  it  iu  his  possession. 
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I  do  not  express  any  opinion  at  present 
as  to  whether  the  schedule,  forwarded  to  the 
Collector  along  with  the  letter  of  the  De- 
puty Registrar,  ought  to  be  looked  upon  as 
part  of  the  order  of  the  Court,  specifically 
directing  the  Collector  to  attach  particular 
properties. 

The  Sections  of  the  Procedure  Code  re- 
lating to  attachment  before  judgment  con- 
tain, amongst  other  things,  provision  for  a 
cinim  to  property  attached  before  judgment 
being  preferred  and  enquired  into  by  the 
Court  which  has  ordered  attachment;  and 
the  Sections  relating  to  injunctions  and  to 
the  sort  of  order  which  has  been  made  in 
this  suit  do  not  expressly  provide  for  the 
preferring  of  such  claims.  It  may  be  that 
it  was  the  intention  of  the  legislature  that 
no  such  claims  should  be  preferred  by  rea- 
son of  the  different  nature  of  the  order  to 
be  made  under  the  provisions  of  Section  92 
and  Section  81  respectively.  I  do  not  wish 
to  decide  here  whether  a  claim  could  be 
preferred  in  respect  of  an  order  made  under 
Section  92  or  not.  It  is  sufficient  to  say 
that  the  application  before  us  is  not  such  a 
claim. 

It  seems  to  me  that  the  Collector,  hav- 
ing been  appointed  Receiver  of  the  property 
in  suit  and  having  accepted  the  appointment 
and  proceeded  to  act  under  it,  acts  upon  bis 
own  discretion  in  respect  of  the  property 
which  he  takes  under  his  care ;  and  that  the 
application  before  us  being  by  way  of  mo- 
tion to  discharge  or  get  rid  of  the  attach- 
ment, is  not  the  proper  form  in  which  the 
acts  done  by  the  Collector  in  his  capacity  of 
Receiver  should  be  disputed.  That,  it  seems 
to  me,  is  sufficient  to  dispose  of  the  present 
application. 

I,  therefore,  think  that  the  rule  should  be 
discharged  with  costs,  rupees  50. 

Macpheriony  J. — I  wish  simply  to  say 
that  I  do  not  consider  that  the  Receiver  has 
taken  possession  of  the  property,  which  is 
the  subject  of  this  application  under  any 
special  order  of  this  Court,  and  that  I  think 
that  the  Court  cannot  on  such  application  as 
the  present  dispose  of  the  questions  raised 
between  the  applicant  and  the  plaintiff. 


The  5th  AprU  1871. 

Present: 

The  Hon'ble  E.  Jackson  and  Onooeool 
Chunder  Mookerjee,  Judge*. 

Consent  to  evidence  in  anotber  ease 
— WltneBBes^Coats. 

Case  No.  2338  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  ISth  July 
1870,  affirming  a  decision  of  the  Subor- 
dinate Judge  of  that  District,  dated  the 
24M  Augest  1869. 

Sreenath  Roy  and  others  (Plaintiffs)  Ap- 
pellants, 

versus 

Groluck  Chunder  Sein  and  others  (Defen- 
dants) Respondents. 

Bahoos  Chunder  Madhuh  Ghose  and  Ashoo- 
tosh  Dhur  for  Appellants. 

Bahoos  Romesh  Chunder  Mitter,  KaUe 
Mohun  Doss  and  Doorga  Mohun  Doss 
for  Respondents. 

Five  suits  having  been  brought  to  recover  a  balisoe 
of  accounts  from  defendants,  who  were  aUeged  to  be 
partners  of  a  trading  concern  and  as  such  liable,  certain 
witnesses  were  examined  in  four  of  the  cases  in  whkh 
the  plaintiff  in  one  of  the  suits  was  not  a  partj-,  and 
at  his  request  the  evidence  taken  in  those  caaes  was 
allowed  to  be  used  as  evidence  in  his  case  and  thai  the 
witnesses  were  discharged.  Two  days  after  this  he 
applied  to  have  the  witnesses  re-examined,  giving  no 
reason  for  his  application,  which  was  refused. 

Held  that  the  refusal  was  justified  in  the  ahsenos 
of  any  new  reason  for  the  re-examination. 

Where  a  party's  admissions  and  conduct  induced  the 
supposition  of  his  liability  for  a  claim,  the  Court  rel^ised 
him  his  costs  although  the  suit  against  him  fiKindad  on 
such  claim  was  diasiissed. 

Mooherjee,  J, — T.His  is  a  suit  to  recover 
rupees  3,349  as  balance  of  account  from 
the  defendants,  who  are  seven  in  number^  on 
the  ground  that  the  defendants  were  all 
partners  of  an  aurut  or  trading  conceroy 
and  as  such  are  liable  for  this  sum  advmnced 
by  the  plaintiffs  to  that  firm. 

One  of  the  defendants,  Goluck  Chander 
Sein,  pleaded  that  he  was  not  a  member  of 
the  firm;  that  he  never  took  any  money  firom 
the  plaintiffs,  nOr  had  he  authorized  any 
person  to  borrow  money  from  the  plaintiffs  ; 
and  that,  therefore,  he  should  be  exonerated 
from  the  claim.  He  also  pleaded  that  the 
plaintiffs'  claim  was  barred  by  the  Statata 
of  Limitation, 
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Both  the  Courts  have  released  this  de- 
lendint,  Goluck  Chuoder  Sein,  from  any 
liability,  holding  that  he  was  not  a  partner 
in  the  defendants'  firm.  The  lower  Courts 
have  held  that  a  portion  of  the  plaintiffs' 
claim  is  harred  by  limitation.  They  hare 
only  decreed  a  sum  of  501  rupees,  the 
claim  for  which  was  not  barred  by  lapse  of 
time ;  but  they  have  decreed  that  sum 
against  the  Paul  defendants  only. 

The  special  appeal  to  this  Court  is  on 
the  following  points : — 

FirsL — That  the  Courts  below  were  wrong 
la  not  examining  certain  witnesses  of  the 
plaintifis,  for  whom  a  special  application  was 
made  to  the  Court. 

'  Secondly/. — That  the  Courts  below  were 
wrong  in  exonerating  Groluck  Chunder  from 
this  claim. 

Thirdly. — It  was  contended  that  the  Low- 
er Appellate  Court  has  misconstrued  the  evi- 
dence of  Ram  Kinkur,  who,  it  is  said,  has 
proved  the  fact  that  Goluck  Chunder  was  a 
partner  of  the  defendant's  aurut;  and  lastly, 
that  there  are  other  evidence  in  the  case 
which  prove  the  said  fact,  but  that  the  Judge 
has  overlooked  them  altogether. 

As  regard  the  first  objection,  we  find  that 
there  were  five  suits  instituted  against  the 
defendants  in  the  Court  of  the  Subordinate 
Judge.  The  suit  out  of  which  this  appeal 
irises  was  numbered  31.  There  were  four 
other  suits  by  other  plaintiffs  against  these 
defendants.  Certain  witnesses  were  examin- 
ed on  the  28th  July  last  by  the  Subordinate 
Judge  in  the  other  cases  in  which  the  appel- 
hint  was  not  a  party.  It  also  appears  that  at 
the  request  of  this  plaintiff  the  evidence  taken 
in  the  other  cases  of  these  witnesses  was 
allowed  to  be  used  as  evidence  in  this  case, 
and  then  the  witnesses  were  discharged. 
Two  days  after  this  an  application  was 
made  by  the  appellant  before  us,  asking  the 
Subordinate  Judge  to  re-examine  these  wit- 
neases  in  the  case  instituted  by  him,  giving 
DO  reason  at  all  why  it  was  necessary  to  exa- 
mine them  again,  specially  when  it  appears 
that  he  was  quite  satisfied  with  the  order 
passed  on  the  28th  July  that  the  evidence 
taken  in  the  other  cases  should  be  used  as 
evideDce  in  his  case.  The  Subordinate  Judge 
cm  ihia  application  of  the  30th  July  passed 
ftD  order  that  the  evidence  taken  in  the  other 
would  be  treated  as  evidence  in   the 


other  i^pplication  made  to  the.  ^ubipJ^P 
Judge,  and  no  reiuon  showi^  Jtb  1 
was  necessary  that  tbey  should  Ibe  examined 
again  in  this  easel    It  is  now  alleged  that 
it  was   necessary  to  examine  these  witnesses 
on  the  point  of  limitation,  which  point  was 
not  raised  in  the  other  cases.    But  it  appears 
that  there  is  nothing  to  show  that  that  was 
the  object  of  the  request.    On  the  28th  July 
when  the    witnesses    were  examined,    the 
plaintiff  knew  the  facts  to  which  they  had 
deposed,  and    ki^owiog  that    was    content 
with  the  order  then  passed^-^that  the  evidence 
of  those  tvitneii^e$  WQVild  be  used  as  evidence 
in  his  case;  he  thus  jalji^f'wed  the  Court  to 
dismiss  these  witnessiss^^^f  Surely  the  Subor- 
dinate Judge,  in   the  tibsence  of  any  new 
reason  assigned  for    their    re-exam ioation, 
was  justified  in  refusing  to  call  them  again. 
It  appears  also  that  after  the  order  of  the 
30th  July  was  passed,  the  plaintiff  seemed 
perfectly  satisfied  with  that  order ;  and  he 
did  not  bring  the  fact  which  is  now  stated 
to  us  to  the  notice  of  the  Subordinate  Judge, 
that  he  wished  te  examine  them  on  a  point 
quite  separate  from  that  on  which  they  had 
been  examined  in   the   other    cases.     The 
plaintiff  having  thus  allowed  the  witnesses 
to  go  away  without  any  request  to  have 
them  exatnined  in  his  case,  should  not,  we 
think,  be  allowed  without  any  new  reason 
to  call  the  same  witnesses  again.    His  suit 
has  been  dismissed  by  both  the  Courts  on 
limitation  ;  and  it  is  now  stated   that  these 
witnesses,  if  examined,  would  have  proved 
that  the  claim  was  not  barred.     Nothing  of 
this  sort  was  urged  before  the  Court  below  ; 
and   we   do  not   think   that   the   witnesses 
should  be  harassed  by  being  repeatedly  sum* 
moned  before  the  Court,  when    the   plaintiff 
after  perusing  their  testimony  was  satisfied 
that  it  was  sufficient   for   the   purposed  of 
his  case  that  that  evidence  should  be  used 
as  evidence  iu  his  cause. 

As  regards  the  point  of  limitation,  the 
Judge  fin^s  that  there  is  no  evidence  to 
prove  that  the  adjustment  of  accounts  took 
place  at  the  end  of  the  year  1272  ;  and  as 
the  claim  is  preferred  beyond  three  yeors,  we 
think  that  the  Judge  was  perfectly  right  in 
overruling  the  contention  that  the  claim  was 
not  barred. 

With  reference  to  the  point  as  to  whether 
the  Judge  has  misconstrued  the  evidence  of 
the  witness  Ram  Kinkur,  we  find  on  a  peru- 
sal of  that  evidence  that  there  is  no  ground 
^i'ntifirscase,andthatallthefivecaseswould|for  such  a  contention.     Bam  Kinkur  does 
be  tried  together*    There  appears  to  be  do  I  Bot  prote  (U(  Qgluok  Chuoder  ym  Mtual- 
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ly  a  partner  In  the  firm.  A  great  portion  of 
ihd  testimony  of  this  witness  consists  of  his 
own  opinion  which  is  no  evidence.  On  his 
beitig  asked  whether  Goluck  Chunder  was  a 
pnrtner,  he  stated  in  his  deposition  in  chief 
that  he  heard  that  Goluck  Chunder  was  a 

5»iirtner«  This  is  no  legal  evidence  at  all.  It 
8  true  that  he  stated  afterwards  that  Goluck 
(thunder  consented  to  pay  the  liabilities  of 
that  firm,  but  in  cross-examination  the  wit- 
ness admitted  that  Goluck  Chunder  consent- 
ed to  pay  the  same  purely  out  of  "good 
nature."  Then  it  is  said  that  there  was  a 
certain  communication  by  Goluck  Chunder 
to  this  witness,  by  which  Goluck  Chunder 
agreed  to  pay  the  liabilities  of  the  firm  as  a 
partner.  The  Judge  very  rightly  observes 
that  as  the  document  was  not  produced,  he 
could  not  rely  upon  the  memory  of  that  roan 
as  to  the  real  contents  of  that  absent  docu- 
ment.. We  do  not  find  that,  according  to  the 
evidence  of  Ram  Kinkur,  any  such  clear  case 
lias  been  made  out  for  the  plaintiff,  which 
can  entitle  him  to  a  decree  against  Goluck 
'Chunder  Sein. 

In  this  case  it  is  admitted  that  Goluck 
Chunder*s  name  did  not  appear  as  a  partner 
in  the  firm.  It  is  not  also  shown  that  when 
the  plnintiflf  advanced  the  sum  of  money  to 
the  aurut,  he  knew  that  Goluck  Chunder 
-wa^  a  partner  or  that  he  ever  believed  that 
lie  was  so  or  advanced  the  money  on  his 
credit.  The  utmost  that  the  evidence  of  the 
witnesses  whom  the  plaintiff  produced  makes 
out  is,  that  Goluck  Chunder  advanced  a  sum 
of  l^OOO  rupees  to  one  Doorga  Churn  Baner- 
jee,  a  friend  of  Goluck  Chunder,  whose 
name  appeared  as  a  partner  according  to  the 
plaintiff's  own  witnesses  only  iu  1273,  after 
the  plaintiff  had  advanced  the  money  to  the 
firm.  It  is  said  that  Goluck  Chunder  was 
a  dormant  partner,  or  a  benamee  partner  in 
the  name  of  Doorga  Churn.  We  have  gone 
into  the  whole  of  the  evidence  adduced  by 
the  phiintiff  on  this  point,  and  we  are  of 
opinion  that  the  witness  does  not  make  out 
that  Goluck  Chunder  was  admitted  a  part- 
ner. It  is  not  at  all  shewn  by  that  evidence 
that  the  old  partners  ever  consented  to 
bis  admission  as  a  partner  in  the  firm 
and  assigned  a  share  of  the  profits  to 
him, — none  of  those  circumstances  which 
would  constitute  Goluck  Chunder  a  partner 
are  made  out  by  the  evidence.  The  fact 
of  one  witness  stating  that  maskabar  used 
to  be  sent  to  Goluck  Chunder  would  be 
no  sufficient  or  conclusive  evidence  of  the 
fact  of  his  being  a  partner.  It  is  admitted  by 
GoU^k  Qliunder  that  i^  iiti  adfaacQ  a  aum 


of  money  to  Doorga  Churn,  and  if  math" 
bar  had  been  sent  to  him,  it  might  have  beeo 
sent  to  him  to  enable  him  to  see  how  the 
business  in  which  his  friend  Doorga  Chura 
was  concerned  was  going  on,  and  whether  his 
money  advanced  to  the  said  Doorga  Chura 
was  safe  or  not.  It  does  not  appear  to  as 
that  that  circumstance  of  itself  is  sufficient 
to  prove  that  Doorga  Churn  was  a  partner. 

We  also  think  that  the  Judge  has  mea* 
tioned  Ram  Kinkur  only,  because  perhaps 
the  evidence  of  that  man   was  pot  forward 
to  him  as  one  of  the  best  witnesses  of  plain* 
tiff.     He  has  given  reasons  in  his  judgment 
why  the  testimony  of  that  witness  did  not 
satisfy  him  as  to  the  fact  of  Goluck  Chunder 
being  a  partner  of  the  defendant's  firm.    His 
silence  as  to  the  other   witnesses,   I  think, 
can  be  accounted  for  only  by  this  fact,  that 
he  does  not  consider   that   those  witnesses 
moke  out  plaintiff's  case,  when  the  plaintiff's 
best  witness,  Ram  Kinkur,  has  not  satisfied 
him.    Indeed,  we  have  gone   over  the  evi- 
dence ourselves,  and  we  are   of  opinion  that 
on  the  testimony   of  those  witnesses,  ^ 
plaintiff  was  not  entitled  to  a  decreee  against 
Goluck   Chunder   as  a  partner  of  the  de- 
fendant's firm. 

There  has  been  an  objection   under   Sec- 
tion 348  by  the  respondent,  Gx>luck  Chunder, 
to  the  effect  that  he  was  entitled  to  the  costs 
incurred  by  him  in  the  Courts  below,  as  he, 
Goluck  Chunder,  has  been  exonerated    from 
the  claim  of  the   plaintiff.     But  we  think 
that  the  Judge  Was  right  in  refusing  costs. 
Although    Goluck    was    not    satisfactorily 
proved  to  be  a  partner,    still  his  adnaiasion 
that  he  had  advanced  a  sum  of  money  to 
one  of  the  partners,  and  the  willingneaa  ma- 
nifested by  him  to   pay  the  liabilitiea  of  the 
firm,  might  have  induced  the  plaintifi    to 
bring  him  into  the  category  of  defendants. 
We  would  not  interfere   with  the  order  of 
the  Judge  refusing  to  give  him  coeta. 

We  dismtsB  the  appeal  ^ith  costs* 
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The  6th  April  1871. 

Present : 

The  Hon'ble   J.   P.  Norman,    Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch 
Judge. 

Will— Probate^Reoorder^Prooedare 
— Jurlsdiotion^Hlerli  Court* 

Ipi  the  matter  of 

•    Mee  Tsee,  Petitioner. 

Mr^  W*  A>  Vontriou  for  Petitioner. 

A  person  who  is  not  the  next  of  kin,  and  who  has  no 
interest  in  the  estate  of  a  testator,  has  no  right  to 
oppose  the  grant  of  the  probate  or  dispute  the  validity 
oftheWiU. 

The  mere  fact  of  errors  o!  procedure  having  been 
eommitted  in  a  trial  before  a  Recorder  would  not  war- 
rant the  High  Court  in  saying  that  in  pronouncing 
•gainst  the  validity  of  a  Will  after  investi<7ation  be  had 
acted  without  jurisdiction,  or  in  interfering  with  his 
dedaion. 

Norman,  C.  J. — The  petitioner  applied 
to  the  Recorder  of  Moulmein  for  probate  of 
the  last  Will  and  testament  of  one  Nga  Boo, 
a  Barmese  resident  of  Moulmein,  as  executrix 
of  tliat  will.  As  far  as  we  can  make  out, 
the  application  appears  to  have  been  made 
on  the  2l8t  December  1870.  From  the  pro- 
ceediogj  aa  brought  before  us,  bjran  unverified 
petition  presented  on  behalf  of  the  petitioner 
bearing  the  signatures  6f  Messrs.  Rogers  and 
Remfry  as  her  attornies,  it  would  appear 
that  the  original  application  describes  Mee 
Tsee  as  petitioner  and  Mee  Too  as  respond- 
ent. It  is  a  matter  of  fact,  which  also  ap 
pears  from  the  said  proceedings,  that  prior 
to  the  presentation  of  that  application,  Mee 
Too  had  presented  a  petition  for  Letters  of 
Administration  to  the  estate  of  Nga  Boo, 
and  on  being  sworn  she  had  deposed  that 
she  was  the  widow  of  the  Inte  Nga  Boo. 
That  petition  also,  if  correctly  abstracted  in 
the  proceedings  of  the  Recorder,  is  headed 
as  being  a  petition  by  Mee  Too  adversely  to 
Mee  Tsee  and  others  who  are  described  as 
respondents. 

These  two  petitions  having  come  on  before 
tlie  Recorder,  it  appears  that  repeated  ap- 
plications were  made  to  him  for  adjournments 
from  time  to  time  in  order  that  the  parties 
might  come  to  an  amicable  settlement. 
Eventually  on  the  20th  March  1871,  after 
beAfing  the  evidence  adduced  on  the  part 


of  Mee  Tsee,  the  petitioner  now  before  iiSiia 
support  of  the  Will,  and  she  and  her  witness^ 
es  having  been  cross-examined  at  a  consider- 
able  length  by  the  counsel  on  behalf  of  Mee 
Too,  the  alleged  widow  of  Nga  Boo,  the 
Recorder  pronounced  the  Will  to  be  a  for^ 
gery. 

We  have  been  asked  to  interfere  with  the 
decision  of  the  Recorder  upon  the  groilnd 
that  Mee  Yoo  gave  no  proof  that  she  waa 
the  widow  of  Nga  Boo,  and  that  con- 
sequently the  was  not  etttitled  to  be  heard 
in  opposition  to  the  Will,  We  have  no  doubt 
of  the  soundness  of  the  proposition  on  which 
Mr.  Montripu's  contention  is  based,  namely, 
that  a  person  who  is  not  the  next  of  kid, 
and  who  has  no  interest  in  the  estate  of  a 
testator,  has  no  right  to  oppose  the  grant  of. 
the  probate  or  dispute  the  validity  of  the 
Will.  In  England  it  has  been  held  that  evea 
a  creditor  cannot  controvert  the  validity  of 
a  Will,  becaQse  it  is  a'matter  of  indifference 
whether  he  should  receive  bis  debt  from  the 
executor  or  from  an  administrator.  It  is  cl^&r, 
however,  that  in  this  case  some  evidence  was 
given,  namely,  the  evidence  of  the  alleged 
widow  herself  to  prove  that  she  was  the 
widow  of,  or  in  other  words  had  been  mar- 
ried to,  the  deceased.  And  it  also  appears 
that  upon  the  trial  her  counsel  was  ready  to 
give  additional  proof  in  support  of  that  al- 
legation. We  are  not  prepared  to  say,  look- 
ing at  the  coarse  which  the  case  took,  and 
the  consent  of  the  parties  to  adjonrnmenta 
from  time  to  time  for  the  purpose  of  amicable 
settlement,  that  the  Recorder  was  in  any  way 
wrong  in  treating  the  alleged  widow  as  a 
person  having  a  right  to  contest  the  validitjf 
of  the  Will. 

The  next  objection  made  is  that  the  Re^ 
corder  did  not  proceed  regularly  according 
to  the  provisions  of  the  Succession  Act,  i,  e.; 
Act  X  of  1865,  by  directing  the  party  pro^ 
pounding  the  Will  to  file  a  plaint,  and  did 
not  proceed  as  in  a  regular  suit  tinder  Act 
VIII  of  1859.  The  proceedings  of  the  Re- 
corder may  or  may  not  have  been  irregtilaf 
iA  this  respect.  But  the  case  is  not  before 
us  on  appeal,  and  we  cannot  deal  with  it  es 
on  appeal.  The  mere  fact  thut  there  may  be 
errors  of  procedure  of  a  serious  character  in 
the  trial  before  the  Recorder,  would  not  jus- 
tify us  in  saying  that  in  pronouncing  agi^tost 
the  validity  of  this  Will  upon  the  investi- 
gation which  actually  took  place,  the  Record- 
er did  so  otherwise  than  in  the  exercise  oJT 

the  jurisdic|i9A  wlush  wa0  TQSted  in  bim« 
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That  being  so,  even  if  we  had  power  of 
superintendence  over  the  Recorder's  Court, 
it  appears  to  us  that  the  case  is  not  one  in 
which  we  should  be  warranted  in  interfering 
with  bis  decision,  or  indeed  should  have  any 
power  of  interference.  If  the  petitioner  is 
dissatisfied  with  the  decision  of  the  Recorder 
she  may  appeal  to  the  proper  tribunal. 

We  reject  the  application. 


The  6th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Froseontlon  under  Gbapter  ZZ,  Crimi- 
nal Prooednre  Code— JnriBdiotlon*- 
Abetment. 

In  the  matter  of 

Ishan  Chunder  Ghose,  Petitioner. 

Baboo  Tarucknath  Dutt  for  Petitioner. 

Where  an  offence  is  committed  af^inst  a  Court  of 
first  instance,  the  Appellate  Court  to  which  it  is  subordi- 
nate is  competent  to  sanction  a  prosecution  under  Chapter 
XI  of  the  Code  of  Crimimd  Procedure. 

Sanction  to  such  a  prosecntion  may  be  given  even  if 
the  offence  is  abetment. 

Giofser,  J.— The  petitioner  complains  of 
ibe  Judge's  order  allowing  a  prosecution 
under  Chapter  XI  of  the  Code  of  Criminal 
Procedure  to  be  instituted  against  him. 

The  only  ground  of  law  taken  in  his  peti- 
tion is,  that  as  the  enquiry  regarding  the 
nlleged  "  interpolations"  was  conducted  un- 
der orders  of  the  High  Court,  that  Court 
nlone  had  power  to  sanction  a  prosecution. 
There  is  no  ground  for  this  contention.  The 
offence,  if  offence  it  be  proved  to  be,  was 
committed  against  the  Court  of  the  Judge 
in  which  the  appeal  was  being  heard,  just  as 
much  as  against  the  Judge  of  the  Court  of 
first  instance  ;  but  in  any  case  the  Moonsiff 's 
Court  was  directly  subordinate  to  the  Judge's, 
and  the  Judge  could  therefore  give  the  ne- 
cessary sanction  even  if  the  offence  had  not 
been  actually  committed  against  his  Court. 

Another  objection,  which  however  is  not 
to  be  found  in  the  petition,  is  that  as  the 
only  offence  of  which  Ishan  Chunder  Ghose 
could  be  convicted  would  be  abetment  of  an 
offence  relating  to  documents,  and  as  the 
Abetment  Section  is  not  included  amongst 
^^^  ^  ^?^^(!??  ?!^  which  MAQtigA  to 


a  prosecntion  under  Sections  169  and  170 
Code  of  Criminal  Procedure  can  be  given,  the 
Judge  had  no  jurisdiction  to  give  such  nnc^ 
tion. 

The  point  was  discussed  in  the  case  of  the 
Queen  rer^M*  Mohesh  Chunder  Chatterjee, 
VI  Weekly  Reporter,  p.  20,  and  it  was  then 
decided  that  when  a  prisoner  is  sent  up  by 
a  Civil  Court  before  a  Magistrate  on  a  charge 
of  forgery,  it  is  perfectly  competent  to  the 
Magistrate  to  send  him  for  trial  on  a  charge 
either  of  forgery,  or  of  using  the  doeumeot 
knowing  it  to  be  forged,  or  of  "  abetting" 
forgery,  ^ 

There  seems  to  have  been  no  want  of 
jurisdiction  on  the  part  of  the  Judge,  and 
this  Court  will  not  interfere  with  a  sanction 
given  under  Sections  169  and  170,  Code  of 
Criminal  Procedure,  unless  it  is  clearly  shown 
that  the  sanctioning  officer  acted  altogether 
without  jurisdiction  (Eam  Pershad  Hazaree. 
V  Weekly  Reporter,  p.  24). 

The  application  is  rejected. 


The  6th  April  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges. 

Fartnersblp— Balances— 9eeree« 

Case  No.  215  of  1870. 

Regular  Appeal  from  a  decision  passed  bp 
the  Subordinate  Judge  of  Dinagepore, 
dated  the  Sth  September  1870. 

Mun  Mohinee  Dossee  and  others  (Defend- 
ants) Appellants, 

versus 

Ichamoyee  Dossee  (Plaintiff)  Respondent. 

Mr.  Cowie  and  Baboos  Mohendro  LaR 
Shome  and  Rajendro  Nath  Bose  for 
Appellants. 

Baboos    Sreenath    Doss   and    Bhugobutiy 
Churn  Ghose  for  Respondent, 

In  a  salt  of  the  nature  of  one  for  dissolution  of  part- 
nership. It  18  incorrect  to  make  an  absolute  decree  for 
a  specific  sum  of  outstanding  balances,  without  anytliimr 
to  guide  the  Court  m  fixing  that  amount  No  uuk^ 
ought  to  be  decreed  without  saUsfactoir  proof  of  its 
having  been  realised  and  misappropriated. 

Bai/ley,  J.— We  think  that  the  decree  of 
^?!?7!!  C?!^t  ^  i^  !^ds  most  be  modifiod 
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u  regards  items  4,  5  and  6  ;  visr,,  4,  Goods 
iodSiock-iD-trade ;  5,  Outstanding  Balances ; 
and  6,  Amonnt  in  Cash.  This  is  in  fact  the 
ODly  point  urged  in  appeal,  all  other  points 
\»\ng  given  up  by  Mr,  Gowie.  It  is  said  that 
this  is  in  fact  a  suit  of  the  nature  of  a  suit 
for  dissolution  of  partnership ;  and  there- 
fore, the  decree  should  have  been  made  made 
either  after  the  adjustment  of  the  accounts,  or 
sabject  to  the  taking  of  an  account. 

In  regard  to  item  No.  4,  it  is  urged  that 
there  is  a  finding  by  the  lower  Court  that 
ropees  22,712-8  annas  was  on  account  of 
goods,  and  that  it  wns  not  in  the  power  of 
the  plaintiffs  to  obtain  accounts  as  they  had 
been  dispossessed  from  the  place  of  bu&iness ; 
bat  we  still  think  that  the  decree  should  be 
fiobject  to  taking  an  account,  the  finding  of 
the  lower  Court,  however,  being  otherwise 
Qodistarbed. 

The  finding  of  the  lower  Court  as  to  the 
eash  amount  should  also  stand  ;  but  before 
the  decree  issues,  it  must  be  subject  to  any 
thing  that  may  be  shown  after  adjustment 
of  accounts  as  far  as  the  accounts  can  be 
made  available. 

As  to  the  item  5,  we  think  the  decree  is 
wrong.  An  absolute  decree  for  a  specific 
som  of  outstanding  balances  without  any- 
thing to  guide  the  Court  in  fixing  that 
amount  is  incorrect.  It  must  be  shown 
how  far  the  outstanding  balances  are  re- 
alizable, and  no  amount  ought  to  be  decreed 
against  the  defendants  until  its  realization 
and  misappropriation  by  them  is  satisfac- 
torily proved. 

We  reverse  the  decree  of  the  lower  Court, 
and  remand  the  case  to  the  Court  for  the 
purpose  of  passing  a  new  decree  on  the 
principle  above  stated.  The  appellants  must 
piiy  the  costs  of  this  appeal.  Tlie  costs  after 
the  remand  will  follow  the  result. 


The  6th  April  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

JKortgraceoB  —  Blfflit  of  redemption. 

Case  No.  1384  of  18704 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
she  2Zrd  March  \^69^  affirming  a  deci' 
»on  of  the  Sudder  Ameen  of  that  Dis^ 
iriei,  daUd  the  29th  February  1868. 


Shaikh  Mushur  Hossein  (one  of  the  De- 
fendants) Appellant. 

versus 

Hur  Pershad  Boy   and  othera  (Plaintiffs) 
•  Respondents, 

Mr.  R.  E.  Twidale  and  Moonshee  Mahomed 
Yusoof  for  Appellant. 

No  one  for  Respondents. 

A  raortfra^r's  right  to  redeem  whnt  be  has  mort^ca^ 
is  indefeasible,  and  cannot  be  interfered  with  by  unautho- 
rised acts  of  the  mortgagees,  e.  g,,  a  bntwarrah  entered 
into  by  the  latter. 

Glover,  J. — On  the  first  hearing  of  this 
case  on  special  appeal,  a  postponement  was, 
at  the  request  of  both  parties,  made  for  the 
purpose  of  endeavouring  to  arrange  matters 
by  compromise.  No  such  arrangement  has 
been  come  to,  and  we  therefore  proceed  to 
dispose  of  the  appeal.  The  special  respond- 
ent, we  may  observe,  is  not  represented  by 
pleader,  Mr.  Allan  who  appeared  for  him  on 
the  former  occasion  having  declined  to  act 
on  this. 

The  facts  are  somewhat  complicated. 

Kabul  Mahomed  on  his  death  left  behind 
him  two  sons,  Kadir  Buksh  and  Imam  Buksh, 
and  one  grandson,  Asudoollah. 

His  property  consisted  of  three  mouzahs, 
Bhug  wan  pore,  Dherojpore  and  Bhulwarah. 

By  an  arrangement,  with  which  we  have 
nothing  to  do  in  this  case,  the  shares  of 
the  heirs  were  fixed  at  11  annas  I2|  gun- 
dabs  for  Eadir  Buksh  and  Imam  Buksli^ 
and  4  annas  7i  gundahs  for  Asudoollah,  in 
each  and  all  of  the  three  abovenamed  mou- 
zahs. The  property  was  all  of  it  mort- 
gaged,— the  4  annas  7i  gundahs  share  to  the 
ancestor  of  the  plaintiffs,  and  11  annas  I2| 
gundahs  to  Ram  Churn  Bhuggqt  and  others, 
defendants  in  this  suit. 

The  mortgagees  of  Asudoollah 's  share, 
who  seem  to  have  foreclosed,  and  the  mort- 
gagees of  the  shares  of  Kadir  Buksh  and 
Imam  Buksh,  joined  together  in  a  butwarah- 
suit  under  Regulation  XIX  of  1841, — the 
result  of  which  was  that  in  lieu  of  the  4 
annas  7^  gundahs  share  of  all  three  mouzahs 
the  mortgagees  of  Asudoollah  got  possession 
of  two  of  them,  viz.,  Bhugwanpore  and  Dhe- 
raj  pore  in  their  entirety  ;  and  the  mortgagees 
of  Kadir  Buksh  and  Imam  Buksh,  in  lieu  of 
their  11  annas  12f  gundahs  share  in  the 
three  mouzahs,    got    entire  possession    of 
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Motizah  Bhulwarah.    This  took    place    in 
April  184d. 

Some  years  after,  m  1863  apparently,  the 

^   TejpreieDiatives  of  Ka^ir   Boksh  and  Imam 

*   fi'uksti  ^aed  to  redeem,  making  the  holders 

of  what  had  been  Asadoollah's   share   de- 

\  idndaatSf  and  got  a  decree  declariag  their 

right  to  redeem  and   to  take  possession  of 

their  share,  viz.,  11  annas  12|  gundahs,   in 

each  of   the   three    mouzahs.     They   took 

possession  accordingly. 

The  plaintiffs  by  this  decree  lost  the  be- 
nefit of  the  butwarah  arrangement,  which 
gave  them  the  entire  mouzahs  of  Bhpgwan- 
pore  and  Dherajpore,  and  brought  a  suit  to 
have  the  butwarah  cancelled  and  to  have 
Itheir  4  annas  7i  share  in  all  three  mouzahs. 
In  this  they  failed,  on  the  ground  that  the 
partition  made  by  the  Collector  could  not  be 
set  aside.  The  High  Court,  before  which 
^  the  case  came  on  appeal,  appears  to  have 
!  declared  (VI  Weekly  Reporter,  p.  314)  that 
the  partition  by  the  Collector  could  not  be  set 
aside  in  a  suit  in  its  then  form  ;  and  that  the 
mortgagor  decree-holders  ought  not  to  have 
takea  possession  of  their  shares  in  each  of 
the  three  mouznhs,  but  should  have  content- 
ed themselves  with  the  equivalent  given  to 
their  mortgagees  by  the  butwarah,  t;i2.,  the 
entire  mouzah  of  Bhulwarah  of  which  they 
were  in  possession  ;  and  that  the  plaintiff's 
repfi^dy  was  to  bring  a  suit  to  recover  pos- 
sesion of  those  portions  of  Mouzahs  Bhug- 
wanpore  and  Dherajpore  from  which  the 
representatives  of  Kadir  Buksh  and  Imam 
Buksh  had  ousted  them.  The  plaintiffs  took 
the  advice  thus  said  to  have  been  given  to 
tfaem,  and  the  result  is  the  present  suit. 

Both  lower  Courts  have  decreed  the  plain- 
tiffs' claim,  holding  that  by  the  terms  of 
the  batwarali  the  representatives  of  Kadir 
Bi^k^h  ftnd  Imam  Buksh  had  no  right  to  a 
share  in  al!  three  mouzahs,  but  only  to  mou- 
zah Bhulwarah. 

Hie  defendant  who  brings  this  special 
appeal  is  a  10  pie  13  d.  sharer  in  the  estate 
left  by  Kadir  and  Imam. 

It  appears  to  us  that  he  ought  to  succeed. 
In  the  first  place,  we  do  not  understand  how 
a  butwarah  entered  into  between  the  mort- 
gagees of  the  estate  could  bind  the  mort- 
gagors, or  change  the  nature  of  the  security 
given  by  them.  Kndir  Buksh  and  Imam 
Buksh  mortgaged  an  11  annas  12^  gundahs 
aliare  in  three  mouzahs,  and  their  heirs  had, 
.  it  seems  to  us,  a  perfect  right  to  redeem  that 


share,  notwithstanding  the  arrangement  come 
to  by  the  mortgagees.  It  is  not  alleged  thnt 
the  mortgagors  were  parties  to  the  botwireh 
suit.  The  only  thing  stated  against  them  ii 
that  they  took  no  steps  to  get  It  set  aside; 
but  clearly  they  were  not  bound  to  take  aoy 
such  steps  or  to  move  in  the  matter  in  any 
way.  So  long  as  they  were  unable  to  redeem 
the  mortgage  it  mattered  nothing  to  them 
what  arrangements  their  mortgagees  might 
choose  to  make.  Their  right  to  redeem  what 
they  had  mortgaged  was  indefeasible,  and 
could  not  be  interfered  with  by  unauthorized 
acts  of  their  mortgagees.  It  seems  to  us 
that  the  heirs  of  Kadir  Buksh  and  Imam 
Buksh  were  perfectly  right  in  bringing  their 
suit  to  redeem  as  they  did,  and  were  quite 
justified  in  taking  possession  of  their  pro- 
per shares. 

We  observe,  moreover,  that  the  decision 
of  the  Civil  Court  of  the  17th  August  1863, 
which  declared  the  defendant's  right  to  re- 
deem an  II  annas  12^  gundalis  share  in 
each  of  the  three  mouzohs,  has  never  beea 
reversed  and  ia  now  final :  so  that  in  no 
case  could  the  plaintiff,  as  it  appears  to  os, 
succeed  in  his  present  suit. 

The  special  appeal  is  allowed  and  the 
judgment  of  the  Court  below  reversed  in 
respect  of  the  interest,  vts.,  10  pie  11  d.,  held 
by  the  special  appellant  in  the  estate  consist- 
ing of  all  three  mouzahs,  with  all  costs. 


The  6th  April  1871. 

Present : 

The  Hon'ble  J.P.Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Aflrreement  to  execute  oonveyanee^ 
SeflTlBtration— Bvidenco* 

Case  No,  1758  of  1870. 

Special  Appeal  from  a  decision  passed  bif 
the  Judge  of  Backergunge^  dated  ike 
2Srd  Mag  1870,  reversing  a  decision  of 
the  Moonsiff  of  that  District^  dated  ike 
31st  March  IbiO. 

Asgur  AH  Shikdar  (Defendant)  Appellant, 

versus 

Mothoora  Nnth  Ghose  (Plaintiff)   Respond- 
ent. 
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Baboos  Luleet  Chunder    ^ein   and    Gopee' 
nath  Mookerjee  for  Appellant. 

Baboos  Kalee  Mohun   Dois   and    Kashee 
Kant  Sein  for  Respondent. 

When  a  party  borrowing  money  gave  the  lender  an 
ekrtr  agreem<;  to  execute  a  conveyance  of  certain  laud- 
ed property  : 

Hiu)  that  the  instrument  was  in  substance  an  agree- 
Bent  the  registration  of  which  was  optional,  and  which 
migbt  be  given  in  evidence  in  a  suit  for  specific  per- 
farmtace  of  the  aj;reement  to  execute  the  coijive3'ance 
for  which  it  stipulates. 

Gorman,  C.  J. — This  was  a  suit  brought 
by  the  plaiDtiflf,MothooraNatIi  Ghose,  against 
the  defendant  to  compel  him  to  execute  a 
conveyance  of  certain  landed  property  in 
accordance  with  the  terras  of  an  ekrar  or 
agreement,  dated  the  25th  of  Magh  1274  or 
the  7th  of  February  1866,  which  was  in  the 
terms  following  :— 

"  To  Mothoora  Nath  Ghose. 

"  I  Asgur    Shikdar,    son   of  Asbab    Ali 

"  Shikdar^  inhabitant  of  Ram  Chunderpore, 

"Thannah  Nulchitee,    do    hereby   execute 

"  this  ekrar  puttro   (deed  of  agreement)   to 

"  the  following  effect.     I,  having  been  arrest- 

*•  ed  under  a  writ  of  arrest  in  the  execution 

**  case  of  Mahomed  Onder,  am  now  in  custo- 

<' dy  of  the  peon.     As  I  have  no   means   to 

"  pay  the  amount  of  tho  said  decree,  I  have 

"  titken  from  yon  a  sum  of  rupees    100   on 

*'  this  condition  that  in  lieu  of  the  said  sum, 

"  I,  by  Billing  to  you  the  4  annas  share  of  5 

"  pieces  of  the  property  of  Asad  Ali   Sirdir 

"  irhich  I  purchased  from   the   auction-pur- 

"  chaser    Zinnut  Ali  Khondkar  on  the  4th 

*"  Jyest  1271  (being  the  property  mentioned 

*'  in  the  said  deed  of  sale),  will,  within  three 

*'  days  from  this  date,,  execute  a  deed  of  sale 

"  thereof.     The  original  deed  of  snle  which 

"  I  had  I  have  now  given  to  you.  T  will  give 

**you  the   other   document   along  with  the 

"  kobalah.     If  I  fail  to  execute  the  kobalah 

"  within  the  time  fixed,  Uien  you  will  be  at 

"  liberty  to  have  the  kobalah   executed    by 

"  instituting  a  suit  in  the  Court,  upd  to  rea- 

*'  lize  any  damage  that  may  be  sustained  by 

"you." 

The  defendant  denied  the  ekrar  ;  but 
the  plaintiff  proved  that  the  defendant,  who 
resides  at  a  place  called  Ramcbunderpore. 
being  arrested  in  Burrisaul  for  a  sum  of 
rupees  lOO,  obtained  from  the  plaintiff  that 
sum  which  was  borrowed  by  the  plaintiff  at 
aPoddar's  shop  in  the  town,  and  executed  in 
hi«  favor  the  document  above  set  forth. 
Acceptlug  this  evideuco  as  irue,    the  Judge 


made  a  decree  directing  the  defendant   (o 
execute  a  conveyance  to  the  plaintiff. 

It  has  been  urged  before  us  that  undei5^ 
Section  49  of  Act  XX  of  1866  the  docu* 
ment  cannot  be  received  in  evidence,  first,  be- 
cause it  is  an  instrument  which  purports  or 
operates  to  create  a  title  in  a  tenure  or  land 
of  the  value  of  100  rupees  ;  and  secondly, 
because  it  acknowledges  the  receipt  of  100 
rupees  on  account  of  the  creation  of  an 
interest  in  land. 

Many  cases  have  been  cited  ;  but  the 
nearest  to  the  present  is  one  decided  by 
Mr.  Justice  Kemp  and  Mr.  Justice  Fhear  oa 
the  SOtJi  March  1868,  Lilamber  Singh,  de- 
fendant, appellant,  versus  Futteh  Chand 
Sahoo,  respondent. 

We  think,  however,  that  in  the  present 
case  the  document  is  in  substance  a  mere 
contract  to  convey  the  property,  and  that  it 
does  not  purport  to,  create,  and  was  not  in- 
tended to  create  an  interest  in  the  land.  It 
is  not  immaterial  to  consider  that  it  does  not; 
contain  any  such  specification  of  the  proper- 
ty to  be  sold  as,  with  reference  to  the  pro- 
visions of  Section  21,  would  have  enabled 
the  parties  to  register  it,  had  they  beea 
desirous  of  doing  so.  Had  they  presented 
it  for  registration,  the  Registrar  would  doubt- 
less not  have  accepted  it.  lu  the  hurry  of 
such  a  transaction  as  the  raising  of  money 
to  prevent  a  man  from  being  sent  to  Jail  in 
pursuance  of  a  warrant  of  arrest,  one  would 
expect  that  there  would  be  no  time  for  the 
preparation  of  a  formal  document,  and  the 
parties  would  therefore  naturally  stipulate 
that  this  agreement  should  be  carried  out 
afterwards  by  a  document  drawn  up  in  pro- 
per legal  form. 

The  late  Chief  Justice,  Sir  Barnes  Pea-' 
cock,  points  out  that  in  this  Registratioa 
Act  the  distinction  between  agreement  and 
conveyance  is  clearly  preserved,  XI  Weekly 
Reporter,  p.  520,— that  the  registration  of 
Bcrreements  is  optional.  Agreement  for  leas- 
es are  provided  for  by  Clause  4  of  Section  17 
ns  explained  in  the  interpretation  Clause  of 
the  Act.  But  there  is  nothing  which  shows 
that  Clause  2  is  intended  to  include  agree- 
ments for  the  sale  of  property  or  for  the 
creation  of  interests  in  property. 

Baboo  Ealee  Mohun  Doss  contended  and 
we  think  with  good  reason  that  Clause  3  of 
Section  17  is  intended  to  include  only  re- 
ceipts for  money  for  the  creation  of  rights, 
and  receipts  for  money  paid  on  account  of 
contract  to  create  interest  in  land. 
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We  tbiak  tliat  the  loetrumeixt  here  was  in 
subsinnce  simply  anagreeroeDt, — theregistra- 
tion  of  which  was  opIioDal,  and  that  such 
ogreement  may  be  ^iven  in  evidence  in  a 
suit  for  the  specific  performance  of  the 
agreemeiit  to  ezecttie  the  oonveyaneo  for 
which  it  stipulates. 

We,  therefore^  dismiss  the  appeal  with 
costs. 


The  I3th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Qloyer, 
Judges, 

Bxeontion^Bona  fldest 

In  the  matter  of 

Kaleedass  Ghose,  Peiiiioner. 

Baboo  Taruchnalh  Duli  for  Petitioner. 

Paying  tuUnbana  and  taking  oot  procea*  evince  aauffi- 
ciekit  bonA  fide  intention  of  obtaining  tbe  froits  of  a 
deoree. 

Kempf  /.•— Wb  think  this  application  must 
be  rejected.  'The  petitioner  is  the  judg- 
ment-debtor. Execution  was  taken  out  by 
the  judgment-creditor  within  three  years 
from  the  date  of  the  decree.  The  judg- 
ment-creditor  deposited  tullubana  and  caus- 
ed the  serrice  of  a  notice  on  the  judg- 
ment-debtor. The  case  was  then  struck  off. 
The  first  Conrt  found  that  the  proceedings 
taken  by  the  judgment-creditors  were  merely 
colorable  proceedings  to  keep  the  decree 
alive,  and  that  they  were  not  bon&  fide  pro- 
ceedings taken  with  the  intention  of  enforc- 
ing the  decree.  The  Judge  came  to  the 
contrary  opitiion.  He  finds  that  t-he  judg- 
mient-creditors  admittedly  filed  the  petition 
td  execute  within  the  time  allowed  by  law, 
aUhongk  ait  the  eleventh  hour  ;  thnt  thejudg- 
ineiit*>debtor  was  bound  to  pay  ^hen  the 
decree  was  passed  ;  and  that  looking  to  the 
cdndoet  of  the  parties  and  the  facts  stated 
bjr  them,  the  proceedings  were  bona  fide  and 
nert  Bierely  colorable. 


In  epecial  appeal  it  is  contended  that  the 
Judge  has  not  viewed  the  case  in  the  light 
in  which  several  decisions  of  this  Court, 
which  are  referred  to,  required  him  to  view 
it  in.  One  of  the  decisions  alluded  to  is  to 
be  found  in  Volume  XIII,  Weekly  Reporter, 
^Tfige  41.  In  that  case  the  Judge  in  (he 
Inwer  Court  observed  that  the  presumption 


was  th^t  t^e  proceed ipgs  were^ona^cfeantil 
maJa  fides  wtiB  proved;  and  the  learned 
Judges  remanded  the  case  for  the  Judge  to 
come  to  a  more  distinct  findingi  atid  to^ide 
whether  the  proceedings  were  taken  with  the 
intention  of  enforcing  the  decree  or  merely 
colorable  for  the  purpose  of  keeping  it  alive. 
Mr.  Justice  Markby  observes  that  for  pro- 
ceedings to  be  bonafide^  they  must  be  taken 
for  the  purpose  of  obtaining  the  fruits  of  the 
decree. '  In  this  case  the  Judge  has  found  as 
a  fact  that  these  proceedings  were  bon&fide ; 
and  it  seems  to  us  that  the  decree-holder  by 
paying  tallubana  and  taking  eat  process 
evinced  sufficient  lon&  fide  intention  of 
obtaining  the  fruits  of  the  decree,  as  observed 
by  Mr.  Justice  Markby. 

We^  therefore,  reject  the  application. 


The  13th  April  1871. 

Pteseni : 

The  Hon*ble  W.  Ainslie  and  G.  C.  Paal, 
Jndgts. 

Privy  OoancJl— OostSa 

Case  No.  6  of  1871. 

Miseellaneous  Appeal  from  an  order  paused 
by  the  Judge  of  Patna,  dated  tht  2Ut 
Decefnber  1870,  affirming  an  order  of 
the  Subordinate  Judge  of  that  District, 
dated  the  lOth  September  1870. 

Mussamot  Oomateol  Fatima  and  other  (Judg- 
ment-debtors) Appellants^ 

versus 

Azhur  Ali  (Decree-holder)  Respondent, 

Moonshee  Mahomed  Tusoof  for  Appellanla. 

Mr.  R.   E,    Tjoidale  and    Baboo  Chundtr 
Ma^lliu^  (xhqse  for  Respondent. 

Where  the  B)>iyyiGoomoil  reveraed  the  decrees  of  three 
Courts  in  India  with  costs  io  each,  and  dismissed  the 
sniit  'with  cost«  specifying  a  sum  as  the  costa  of  the 
appeal  to  itself: 

Hru>  that  such  sum  did  not  inclnde  the  costs  of 
translation,  &q  ,  incurred  in  the  High  Court. 

Ainsliey  J. — In  this  case  the  decree  of 
the  Privy  Council  reverses  the  decreea  of 
the  three  Courts  in  India  with  costs  in  each 
Court :  it  also  dismisses  the  suit  with  coals, 
and  specifies  the  sum  of  £490-10-10  sterliiig 
as  the  coats  of  the  appeal  to  the  Privy 
Council.     The  question  is  whether  this  snoi 
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of  £490-10-10  includea  the  costs  of  traus- 
littoD,  &c.,  incurred  in  this  Court.  We  do 
not  entertain  any  doubt  that  the  costs 
assessed  in  England  were  only  the  costs 
incarred  before  the  Privy  Council,  and  that 
(1^7  do  not  include  the  costs  of  translation, 
kt^  incurred  in  this  country.  The  terms 
of  the  decree  are  ample  to  cover  all  costs 
inctirred  in  any  stage  of  the  suit,  and  the 
Coart  below  rightly  overruled  the  appel- 
late' objection. 

There  has  been  a  cross-appeal  on  the 
p«rt  oir  the  respondent  for  interest  on 
costs;  but  we  are  of  opinion  thai  as  no  inter- 
est has  be6n  provided  for  in  the  decree  of 
the  PriTy  Council,  it  cannot  be  allowed 
BOW  by  this  Court. 

The  appeal  is  dismissed*  wicli  costs,  one 
f[oId  mohur  being  allowed  as  pleader's  fees. 
The  cross-appeal  is  also  dietnissed. 

PatUf  J,— I  concur. 


The  13th  April  1871. 

PretetU : 

The  Hon'ble  H.  V.  Bayley  and  Dwatka- 
nath  Mitter,  Judges. 

JolntBlndoo  family— Famale  memlier 
— J«liit  aoiinlBition— Presamptlon. 

Case  No.  18  of  1871. 

Begular  Appeal  from  a  decision  passed  by 
the  Moonsiff  of  Nattore^  dated  the  30M 
September  1869. 

Chunder  Nath  Moitro  (Defendant)  AppeU 
lantf 

versus 

Kriflto  Komul  Singh  (Piaintiflf)  Respondent. 

Baboos  Romesh  Chunder  Milter,  Kalee 
Mohun  Doss  and  Doorga  Mohun  Doss 
for  Appellant. 

Baboos  Bhowanee  Churn  Dntt  and  Bhyrub 
Chunder  Banerjee  for  Respondent. 

Tbe  vivesi  and  mothers  of  the  members  of  «  joint 
iradirided  Hindoo  family  so  long  as  they  continue  to 
liTB  in  the  fSamily  and  are  supported  out  of^  its  income 
m  joflt  as  much  members  of  that  family  as  their 
hofbanda  and  sons ;  and  where  property  is  purchased 
ia  the  name  of  one  such  female  member  during  the 
life  of  her  minor  son,  the  presumption  of  joint  acquisi- 
tioB  arising  in  snch  cases  cannot  he  rebutted  by  the 
BBcra  foct  that  her  name  was  used  in  making  the 
porchaae  or  entered  in  the  Collector's  booka  as  the  pur- 
diastt^ 


Mitter^  J.— We  are   of  opinion   that  the 
decision  of  the  Moonsiff  who  tried  this  case 
in  the  first  instance  is  correct,  and  therefore 
ought  to  be  affirmed.     We  think  it  has  been 
abundantly  proved  by  the  oral   and  docu- 
mentary evidence  on  the  record  of  this  case, 
and  indeed  we  may  say  that  the  point  has 
not  been  seriously  contested  before  ns  by 
the   pleader  for  the  appellant,  that  the  pro- 
perty in  dispute  was  purchased  in  the  aame 
of  Bissessuree  Dassee  at  a  time  when  the 
said  Bissessuree  and  her  son  (who  was  then 
a  minor)  were  living    together  with   tlie 
plaintiff   Kristo  Komul  and  his  slster-ln- 
iaw,  Janokee  Dassee^  as  metnbers  of  a  joint 
undivided  Hindoo  family,  which  Wag  in  pos-: 
session  of  a  considerable  fifnount  of  real  and 
personal  property  far  exceeding  in  value  l*i^ 
sum  of  Rs,  2,000,  with  whicfc  the  property 
in  question   is  admitted   to  have  been  pur- 
chased.    These  circumstances  are,   in  our 
opinion,  sufficient  to  raise  the  presumption 
that  the  said  property  was  purchased   with 
the  common   funds  of  the  joint  family,  and 
for  the  benefit  of  all  its  members.     It  has 
been   argued   that  the  presumption  of  joint 
acquisition  arising  from  the  circumstance  of 
a  Hindoo   family  being  joint  and  undivided 
is  not  applicable   to  this  oase,  inasmuch  as 
Bissessuree,  the  party  in  whose  name  the 
disputed   property  was    purchased,    wi»  • 
female,  and  as  such  had  no  proprietary  right 
in  the  family  estate  while  her  son  was  alive; 
who  was  the  heir-at-law  of  her  deceased 
husband. 

We  ore  of  opinion  that  this  contention  is 
not  sound.    That  Bissessuree   was  one  of 
the  members  of  the  joint   undivided   family 
is   beyond    all  question  ;   and   although  lief 
interest  in  the  family  estate   was   not  of  a 
proprietary  character,  there  can  be  no  doubt 
whatever  that  she  was  entitled   to   be,   and 
was  in  point  of  fact,  maintained  at  the  time 
in   question   out  of    the  proceeds  of  that 
estate.    The  wives  and  mothers  of  Ihe  niem^ 
hers  of  a  joint  undivided  Hindoo  ifamlly,  sb 
long   as   they   continue  to  live  in  the  family 
and  are  supported  out  of  its  income,  are  jurit 
as   much  members  of  that  family  as  (heir 
husbands  and  sons  ;  and  as  unity  of  posses- 
sioo  is  one  of  the  essential  charncteristics  of 
a  joint   undivided  Hindoo  family,  no  differ- 
ence  in  the  nature  of  the  interests  possessed 
by   the   different  members  thereof  can  affect 
the  presumption  with  which  we  have  to  deil 
in  this  ca?e.     So  far   as   the   ordinary  and 
usual  course  of  things  is  concerned,  the  prac- 
tice  of  making   benamee   purchases    in  the 
names  of  female  memb^'fl  of  joiiit  undividoa 
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Hindoo  families  is  just  as  much  rife  in  this 
country  as  that  of  making;  such  purchases 
in  the  names  of  male  members  ;  and  if  we 
compare  the  relative  positions  of  these  two 
classes  of  members  and  the  means  and  faci- 
lities respectively  enjoyed  by  them  for  ac- 
quiring properties  on  their  own  account,  we 
cannot  help  thinking  that  the  presumption 
against  such  acquisition  is  no  less  strong  in 
the  former  case  than  in  the  latter. 

Much  stress  has  been  laid  by  the  pleader  for 
the  appellant  on  the  remarks  made  by  their 
Lordships  of  Her  Majesty's  Judicial   Com- 
mittee of  the  Privy  Council  in  the  case  re- 
ported in  10  Moore's  Indian   Appeal   cases, 
page  529.    But   the  circumstances  of  that 
case  are  altogether  different   from   those  of 
the  present.     That  case  arose  in   a  district 
governed    by  the  Mitakshara  Law   of  in- 
heritance,  and    the     question   which    their 
Lordships  had  to  determine  was    whether 
Thakooranee  Dassee,  one  of  the  parties  con- 
cerned  in    that   case,   was  holding  separate 
possession   of  a  particular   property,  which 
•was  claimed  by  some  of  her  husband's  rela- 
Aives  as  part  of  the  joint  undivided  property 
of  a  joint   undivided   family,  consisting  of 
themselves  and  the  husband  of  the  said  Tha- 
kooranee Dassee.     Indeed,  in  a  case  of  this 
description,  the  fact  of  the  name  of  a  child- 
less widow  like  Thakooranee  Dassee  being 
recorded    in    the    Collectorate   books  after 
the  death   of  her  husband   would  afford  a 
strong  presumption  of  exclusive   ownership 
on  her  part ;   for,  according  to  the  Mitak- 
aharaLawof  inheritance,  a  widow    has  no 
right  to  succeed  to  the  estate  of  her  deceas- 
ed husband,  in  preference  to  the  co-parcen- 
era  of  that   husband,   who  were  living  with 
him  as  members  of  a  joint  undivided  Hindoo 
family  at  the  time  of  his  death.     She  is  only 
entitled   to   maintenance.      In    the   present 
case,  however,   we  have  to  deal  with  an  un- 
divided case  of  joint  undivided  Hindoo  fami- 
ly and  a  purchase  made  in  the  name  of  one 
of  the  members   of   that   family  at   a   time 
when  thei-e  was  abundant  common    property 
to   enable   the  joint   family  to    make  that 
purchase.     Indeed,  the  very  first  words  used 
by  their  Lordships  in  the  passage  read  to  us 
in  the  course  of  the  discussion  go   to  show 
that,  under  ordinary  circumstances,  no  pre- 
sumption whatever  would  be  afforded  by  the 
fact  that  the  name  of  a  female  member  of 
the  family  has  been  used.     Their  Lordships 
observe   "That   Thakooranee   was    in   her 
^'  time  the  sole  recorded  proprietor  of  the  ta- 
l\  looks  is  incontestable.    This  in  an  ordin- 


"  ary  case  might  be  a  circumstance  of  little 
"  moment,  because  it  has  been  ruled  and 
**  is  consistent  with  reason  that  one  mem- 
"  ber  of  a  joint  Hindoo  family  may  be 
**  so  recorded  on  behalf  of  the  family." 
These  words  conclusively  show  that  in 
their  Lordships*  opinion  the  mere  fact 
of  the  registration  of  Thakooranee's  name 
in  the  Collector's  books  would  not  have, 
under  ordinary  circumstances,  afforded  any 
presumption  whatever  of  her  independent 
right  and  exclusive  possession. 

Their  Lordships  go  on  to  say  :— r"  But  in 
"  the  present,  case  arises  the  v question  why 
"  the  name  in  which  the  property  was  re- 
"  corded  should  be  that  of  the  female  rather 
"  than  that  of  the  male  member  of  the 
"  family,  particularly  when,  upon  the  ap- 
"  plication  of  the  ordinary  Hindoo  Law  to 
**  the'facts  as  stated  by  the  plaintiffs,  that 
"  male  member  (Lall  Singh)  would  upon  his 
"  uncle's  death  have  been  entitled  to  the 
"  whole  estate,  and  the  female  member 
"  (Thakooranee)  would  have  had  only  a 
"  right  to  maintenance."  It  is  said  that  the 
word  "  particularly "  used  in  this  passage 
goes  to  show  that  the  fact  of  registration 
above  referred  to  was  sufficient  to  raise  a 
presumption  of  exclusive  possession,  inde- 
pendent of  any  question  arising  out  of  the 
Mitakshara  Law  of  inheritance.  But  it  is 
clear  that  there  were  other  facts  and  cir- 
cumstances involved  in  that  case  which 
would  be  sufficient  to  explain  away  the  use 
of  that  word.  In  that  case  there  was  no 
allegation  of  purchase  in  the  name  of 
Thakooranee.  The  name  of  Thakooranee 
was  registered  in  the  Collector's  books  after 
the  death  of  her  husband,  and  as  Thakoo- 
ranee  would  not  have  been  the  heir  of  her 
husband,  if  the  family  had  really  been  joint 
and  undivided,  as  contended  for  by  Lall  Singh, 
the  fact  of  Lall  Singh  having  allowed  TJiakoo-' 
ranee's  name  to  be  so  registered  after  the 
death  of  her  husband  would  be  of  itself  a 
strong  argument  against  the  existence 
of  the  joint  undivided  family  relied  upon 
by  the  former  in  the  pleadings.  In  this 
case,  on  the  contrary,  there  can  be  no 
doubt  whatever  that  the  family  was  a  joint 
one,  and  the  presumption  of  joint  acquisi- 
tion  cannot  be  rebutted  by  the  mere  ffict 
that  Bissessuree's  name  was  ased  in  znakins 
the  purchase. 

The  plaintiff's  case,  however,  does  not 
rest  upon  this  presumption  alone.  He  has 
given  a  large  body  of  oral  and  documentary 
evidence,  not  only  to  prove  that  that   pur- 
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chase  in  question  was  made  with  the  com- 
mon funds  of  the  joint  unciivided  family,  but 
tiso  to  establish  the  fact,  which  does  not  ap- 
pear  to  have  been  rebutted  in  any  manner 
by  any  reliable  counter-evidence,  that  the 
said  property  continued  to  be  in  the  posses- 
Bion  of  the  plaintiff,  Eristo   Komul,   as   the 


manager  of  the  joint  family,   down   to   the 
institution  of  the  present  suit.     The  Moon- 
aiff  was,    therefore,  quite  right  in  starting 
with  the  presumption   of  Hindoo   Law  re- 
ferred to  by  us ;  and  we  entirely  concur  with 
bim  in  the  following  remarks   made   in  his 
judgment  : — **  The  inference  I  have  drawn 
*'  from  the  High  Court  decree  published  in 
"page  3   of    the    Special  Number  of    the 
**  Weekly  Reporter,  is  further  confirmed   by 
"  the    concurrent  testimony   of  respectable 
"  and  trustworthy  witnesses,  who  all  depos- 
•*  ed  that  in  1254,  B.  S.,  the   family   were 
"joint  in  mess  and  estate  and   had   a   large 
"  joint  fond,  out  of  which  the  property  in  dis- 
pate  might  have  been  purchased."   We  have 
gone  through  this  evidence  as  carefully  as  we 
coald  ;  and  after  considering  all  the  comments 
which  were  made  upon  it  by  the  pleader  for 
the  appellant,  we  feel  ourselves  bound  to  say 
DO  sufficient  reason  has  been  shewn  to  us  for 
rejecting  that  evidence,  or  for  coming  to  any 
other  conclusion  upon  it  than  that  arrived  at 
by  the  Moonsiff  who   had  the  best   oppor- 
tunity of  testing  the  respectability   of  the 
witnesses,  their  demeanour  while  under  ex- 
amination, and  their  inclination  to  speak  the 
truth.    The  evidence  of  one  of  the   persons 
who  sold  the  property,  viz.,  Keshub  Chunder, 
is  in  our    opinion    entitled    to    particular 
weight.     The  whole  context  of  his  deposi* 
tioDs  goes  to  show  that  he  was  not  actuated 
by  any  motive  either  in  favour  of  the  plain- 
tiff or  defendants  ;   and   although   at   this 
distance  of  time  he  could   not  speak  to  facts 
which  had  occurred  at   the  time  of  the  sale, 
with  that  degree  of  precision  and  accuracy  of 
detail  which  could  have  been  expected  from 
him  if  the   event   had   been   a   recent  one, 
there  is  one   statement  made   by  him   which 
has  not  been   refuted  or   disproved   in   any 
manner  whatever  by  the  appellant,  «i^.,  that 
the  purchase-money  was  received  by  him  and 
bis  co-Ycndors  from  the  hands  of  the   plain- 
tiff, Eristo  Eomul.     It  has  been  argued  that 
the  account  books  filed  by   the  plaintiff  have 
been  tampered  with  in  the  particular  place 
where  the  entry   relating  to  this  particular 
transaction  is  made  ;  but  after   carefully  ex- 
amining the  book  both  in  that  place  as  well 
Its  in  other  places,  we  feel  ourselves  bound  to 
^y  that  there  is  no  ground  whatever  to  sup* 


port  this  allegation.  There  were  no  special 
interpolations  or  erasures  in  that  place  as 
far  as  we  could  find,  and  the  appearance  of 
the  book  is  certainly  in  favor  of  its  genuine- 
ness. It  appears  to  have  been  kept  in  the 
ordinary  course  of  business,  and  is  also 
proved  by  the  testimony  of  Shib  Chunder, 
who  positively  swears  that  he  made  the 
entry  in  question  with  his  own  hand. 

So  far  as  the  appellant  is  concerned,  we 
feel  no  hesitation  in  saying  that  he  has 
completely  failed  to  produce  any  reliable 
evidence  to  meet  the  large  body  of  oral  and 
documentary  evidence  produced  by  the  plain- 
tiff. The  few  witnesses  examined  by  him 
are,  as  the  Moonsiff  remarks,  men  of  no 
character  or  position  in  life  ;  and  looking  to 
the  means  and  opportunities  enjoyed  by 
those  witnesses  for  knowing  any  thing  about 
the  facts  of  this  case,  we  cannot  but  concur 
with  the  Moonsiffin  rejecting  their  testimony 
as  utterly  valueless. 


Some  stress  has  been  laid  by  the  pleader 
for  the  appellant  upon   a   written   statement 
filed  by  the  plaintiff,  Kristo  Eomul,   in  the 
suit  brought  against  him    by    Bisseasuree 
and  Janokee  to  obtain   their   shares  of  the 
joint  family  estate.    It  is  true   that    the 
plaintiff  did  in  that  written  statement  allege 
that  the  property  in  question  was  acquired 
from  his  own  exclusive  funds,  just  in  the 
same  way  as  he  alleged  that  the  other  pro- 
perties which  were  claimed  in  that  suit  by 
Bissessuree  and  Janokee  were  acquired  by 
him  and  by  his  wife  out  of  their  own  funds. 
But  this  last  allegation  was  rejected  by  the 
Court  as  not  sufficiently  made  out  in  the 
face  of  the  ordinary  presumption  of  joint 
ownership  arising  from  the  existence  of  A 
joint  Hindoo  family ;   and  we  cannot  help 
thinking  that  the  first  allegation  also  was 
of  the    same    character.     Whatever    infer- 
ences might  be  justly    drawn    from    this 
circumstance     against     the    truth    of   the 
plaintiff's  case,  have  been  in    our  opinion 
sufficiently    rebutted  by   the  mass  of  oral 
and  documentary  evidence  produced  by  him 
in  this  case  in  order  to  prove   that  the  pro- 
perty now  in  dispute  was  the  joint  property 
of  the  family  ;  and  we  should  not,  therefore, 
be  justified  in  dismissing  the  suit  simply  on 
the  ground  that  there  is  a  contradiction 
between    his    present    allegation    and    the 
allegation  put  forward  by  him  in  the  written 
statement  above  referred  to. 

Upon  the  whole,  then,  we  think  that  the 
conclusion  mm^  At  \>j  the  tf  oomiff  ii 
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correct,  and  we  thoteTore  dismiss  i\\\%  np* 
peal.  We  think  tliat  the  plaintiflf  ought 
Hot  to  be  Allowed  any  costs  in  this  litigation, 
beoause  the  defendant  is  a  decree-holder 
who  is  an  dutter  stranger  to  the  family,  and 
who  hAs  some  ground  for  snying  (hat  if  he 
waft  at  all  misled  in  opiiosing  this  suit,  he 
1748  sp  mtsted,  ai  least  to  a  certain  extent, 
by  the.  confduct  of .  tire  plaintiff  himself 
in  Janokee's  case.  Each  uarty,  therefore, 
Atfsl  bear  bi^  6wn  costd  in  &is  Utigatiou. 


the  I3tb  April  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  JttsHee,  and  the  Hon'ble  6.  Loch, 
Judge. 

MTon-transferable  temtros  —  Xemtn- 
dars'  rIglitB  —  Seotion  27  Act  X. 
Itte^-^tuetiutibranees^Aet  VZXZ  (B. 
O,)  AStfS  —  BnttdlBirti  ^  miiiits  of 

,  boildort 

Casef  No.  1«2!0  of  1870. 

Special  Appeal  fhm  a  decision  passed  bg 
the  Additional  Judge  of  Nuddea,  dated 
the  \2th  August  1870,  reversing  a  decision 
of  the  Moonsiff  of  that,  District,  dated 
the  29ik  September  1869. 

Shib  Doss  Ban^rjee  (one  of  the  Defendants) 
Appellant, 

versus 

l^aman    l3o88    llookerjee   (Plaintiff)     He- 
spondenU 

Baboos  Kdlee  Mohun  Doss,  Grish  Chunder 
Mookerfee,  and  Mohinee  Mohun  Roy  for 
Appellafnt. 

Baboo  Taruck  Naih  DuU  for  Bespondent* 

A  seaiindar  b  not  bound  tn  recognize  the  sale  of  a 
tenure  which  IB  not  traotfemble  or  to  accept  the  par- 
leaser  as  a  tenant;  the  role  that  he  is  entitled  to  his  rent 
as  aa  entire  demand  upon  a  liability  which  cannot  be 
mib-divided  or  diMribiited  without  his  consent  being 
dearly  recognlaed  in  Section  27  Act  X  of  1859. 

tf  a  piece  of  Und  constituting  a  tenure  is  sold  without 
Idle  consents  the  semindar,  the  purchaser  can  be  only 
irjttted  as  holding;  a  rent-free  tenure  subject  to  that  of 
the  original  tenant,  such  rent-free  holding  being  an  in- 
^uMbraiice  whicjh'  can  be  avoided  bv  the  purchaser  when 
the  tenure  itaelf  is  sold  under  Act  ^U\  (B.  C.)  of  1865. 

A  house  built  on  a  tenure  cannot  be.  coasidered  "an 
Sncuntbranoe"  within  the  meaning  of  that  wOzil  in  Sec- 
tio&MAvt  VIU  (B.  O)  «f  t6^ 


A  landlord  may  object  to  the  erection  of  bricb-hooia 
on  land  let  for  the  purpose  of  cultivation,  and  obtaiii  bb 
order  restraining  his  r^ot  from  thus  altering  the  charK' 
ter  of  the  tenure ;  but  if  he  remains  passive  and  allovi 
the  bouse  to  be  built^  be  cannot  afterwajrda  be  heehi  to 
say  that  the  tenant  had  done  any  wrong.  Should  the 
tenancy  determine,  the  landlord  would  be  the  owaer  of 
the  soil,  the  tenant  of  the  house. 

Norman,  C.  /.—This  is  a  special  appeal 
by  the  defendant  from  a  decree  of  the  Addi- 
tional Judge  of  Nnddea,  Mr.  Pepper,  award- 
ing to  the  plaintiff  possession  of  7  cottahs  6 
chittflcks  of  land  on  Which  a  hoase  is  bgih. 

Tlie  land  in  dibpute  is  pari  of  a  pieee  of 
ground  consisting  of  2  beei^ahs  and  13 
ooitfeJis  leased  by  Sattesh  Chmider  Boy, 
Mahnrajah  of  IToddea,  to  one  Bam  Holm 
at  a  rent  of  20  rupees  7  aooas. 

Rom  Mohun,  with  the  sanction  of  the 
Mahnrajah,  sold  his  tenure  to  Bunko  Bebary. 
Bunko  Behary  having  allowed  his  rent  to 
fall  into  arrears,  a  suit  was  brought  against 
Bunko  Behary  by  the  Maharajah  for  rent 
under  Act  X  of  1869;  and  inexecntion  of  a 
decree  in  that  suit  on  the  Slat  of  July  in  the 
year  1866,  the  tenure  was  sold  to  one  Noad 
Eooniar,  pursuant  to  the  provisions  of  Sec- 
tion 16  of  Act  VIII  of  1865,  B.  C.  The 
sale  certificate  bears  date  the  1 5th  of  Sep- 
tember 1866.  The  plaintiff  in  the  present 
suit  at  a  subsequent  time,  the  exact  date  9^ 
which  does  not  appear,  purchased  the  right 
of  Nund  Eoomar  in  the  tenure^ 

The  defendant  has  proved  that  in  eteco* 
tion  of  a  decree  obtained  in  the  Civil  Gooit 
against  Banko  Bebary  in  the  month  of 
January  1866,  one  Rambox  bought  the 
materials  of  the  house,  and  at  the  same  tiuM 
one  Bipin  Behary  bought  the  talkar,  or 
site  of  ttie  house,  as  containing  4  cottabi. 
Bii^in  Behary  subsequently  sold  the  site  of 
the  house  as  16  cottahs  to  Rambux  who,  on 
the  19th  of  October  1867,  sold  the  site  with 
the  house  upon  it  to  the  present  defendant; 
Shib  Doss.  The  Additional  Judge,  Mr. 
Pepper,  finds  that  there  is  nothing  to  shorn 
that  Bunho  Behary  obtained  the  landother* 
wise  than  for  purpose  of  cultivation,  or  ai 
any  time  acquired  a  right  or  auikority  to 
erect  buildings  on  it ;  and  in  the  absence  of 
any  poftah  or  any  separate  and  distinet 
authority,  he  thought  that  Bunko  Behaiy 
stood  **  in  the  positiou  of  a  ryot  who  ereett 
"  his  own  house  on  culturable  land,  and  tbere- 
**  by  acquires  no  separate  and  distinct  ri|(hls ; 
«  who,  should  he  fail  to  pay  the  rent,  mast 
^*  turn  out  to  give  place  to  some  other  tenanl, 
^'  and  cannot  lay  claim  to  retain  any  part  of 
**  taod  in  bis  posMHrion  nnder  prelenco  of 
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"  baBtoo  or  tenemeni,  anlesB  at  ibe  time  of  hia 
''  lense  liA  made  a  special  prevision  for  tlie 
"same." 

The  Judge  adds — "This  was  Bnnko  Be- 
**  htrj's  position,  and  the  defendant  does  not 
"laj  claim  to  any  other  rights  than  those 
"which  he  acquired  from  Bunko  Behary." 
He  iiys — "  Banko  Behary  had  no  authority 
''to  sub-divide  his  jummab.  •  •  If  the 
*' tenure  was  sold  for  any  cause  it  should 
''have  been  sold  entire,  and  could  not  be 
*'8old  in  parts  without  the  authority  of  the 
*' landlord  ;  and  that  sanction  was  not  ob- 
"  lained.  When  Bunko  Behary's  house  was 
''sold  for  debt,  only  so  much  was  sold  as 
"  he  had  a  right  to  convey.  But  he  hnd  no 
"  right  to  convey  a  separate  title  of  tennncy 
**  to  part  of  the  joron^ah.  •  •  Bunko 
"  Behary  does  not  appear  at  any  time  to 
"have  acquired  the  ri<!ht  to  dispose  of  his 
"tenure  in  parcels  or  to  sub-divide  it  into 
"  smaller  jummahs." 

The  appellants  first  attempted  to  argue 
that  the  tenure  in  question  consisted  of  land 
ia  a  town  ;  that  under  Act  X  of  1859  the 
Collector  had  no  jurisdiction  to  entertain  a 
loit  for  tlie  rent  of  such  land  ;  and  that 
therefore  the  sale  of  the  tenure  under  the 
dectee  of  the  Collector's  Court  against  Bun- 
ko Behary  for  rent  could  not  affect  the  rights 
of  the  appellant.  But  as  the  suit  was  a 
anit  for  the  rent  of  land  and  nothing  more, 
we  tbink  tbe  argument  quite  untenable. 

They  next  argued  that  by  the  sale  of  a 
portion  of  the  tenure  to  Bipin  Behnry  in 
January  1865  the  tenure  lias  been  divided, 
and  that  the  rights  of  the  purchasers  at  that 
•nle  could  not  be  affected  by  any  sale  of  the 
tenure  in  a  suit  for  rent  against  Bunko 
Bebary  alone. 

I  think  ii  convenient  to  consider  in  the 
Qrii  place  what  is  the  effect  of  a  sale  by  a 
tenant  of  a  portion  of  this  tenure.  The 
relation  between  landlord  and  tenant  is  that 
of  parties  to  a  contract.  The  contract  is 
entire  and  single.  Except  so  far  as  he  may 
be  empowered  by  provision  in  the  contract 
or  by  gome  special  law  or  custom,  one  party 
to  such  a  contract  cannot  withdraw  from  it 
and  introduce  a  stranger  as  a  party.  There 
are  many  instances  in  which  tenures  are 
transferable,  either  by  express  provisions  to 
thai  effect  in  the  contract  or  by  the  custom 
of  the  district,  which  the  Court  would  treat 
as  incorporated  as  nn  implied  condition  in 
a   contract   for    the   lotting  of    laud.     But 


a  zemiqdar  ia  not  bound  to  r^cogpize  the 
sale  of  a  tenure  which  ia  not  f;ran8feral)|9 
or  to  accept  the  purchaser  aa  a  tenaptf  ^ 
zemindar  is  not  bound  to  ifUow  a  si^(>-^visiOf 
of  9  tenure/  T^^ere  is  no  provision  i»  tvpx 
or  the  Acts  relating  iq  fhis  9^bjec^  w)^t(?p 
compels  a  zemindar  ^  ^c^pt  af  hja  j^n- 
ants  the  alienees  of  portions  of  tlie  impure. 
The  rule  that  a  zeminder  is  entitled  to  hia 
rent  aa  an  eiitire  demand  upon '  a  liability, 
which  cannot  be  sub-divided  or  distribute 
withont  his  consent,  is  clearly  recognized 
in  Section  27  of  Act  X  of  1869. 

If,  thereforp,  a  piece  of  land  coppti^ting 
portion  of  a  tenure  \>e  so|4  either  by  M>e  ten« 
ant  or  in  execution  of  tbe  decree  of  ^  Civil 
Court  against  the  tenant  in  the  absence  of 
any  consent  by  the  zemindar,  the  only  modl^ 
in  which  effect  can  be  given  to  the  alienatioi^ 
is  to  treat  the  purchaser  as  (loltling  a  rent- 
free  tenure  subordinate  to  that  of  t\xe  origin? 
al  tenant.  The  position  of  a  purchaser 
under  such  circumstances  was  considered  by 
Mr.  Justice  Phear  in  Sreennth  Ghnckerbutt^ 
versus  Sreemunt  Luskur,  X  Weekly  Be« 
porter,  p.  466. 

By  Section  16  of  Act  y III  of  1865,  9.  C.. 
the  purchaeer  of  a  tenure  sold  for  arrears  of 
rent  under  that  Act  acquires  it  free  from  a|l 
incumbrances  which  have  accrued  thereon  by 
any  act  of  the  holder  of  the  ander-tenilre. 
A  rent-free  holding  within  a  tenure  is  clearly 
an  incumbrance  upon  it.  I  tliink  it  clear 
that  the  purchaser  of  a  tenure  under  Act 
VIH  of  1895  can,  therefore,  avoid  the  rent- 
free  holding  of  the  purchaser  of  a  portion  of 
the  tenure. 

But  then  comes  the  queatioo,  supfiose  ha 
avoids  the  reni-free  under-tenore,  wliat  aro 
his  rights  as  r^ards  the  owner  of  a  brick- 
bailt  houae  erected  on  land  comprised  in  tlio 
holding,  and  what  are  the  rights  of  tha 
occupier  of  sueh  house  ? 

I  think  that  a  house  eannoi  be  considered 
aa  "  an  incumbranoe  "  on  the  lenore  wtthili 
the  meaning  of  that  word  in  Section  16  of 
Act  VIII  of  1865,  B.  a  If  the  land  had 
been  sold  for  arrears  of  Government  revenue, 
the  owner  of  a  house  built  on  the  land  might 
have  been  entitled  as  against  the  auction* 
pnrchas'^r  to  reside  in  or  enjoy  the  house 
paying  an  equitable  ground-rent  for  the  site 
to  such  purchaser,  and  that  whether  the 
house  were  I  uilt  by  a  person  holding  under  a 
lease  granted  by  the  former  proprietor, — Ant 
I  of  1845,  Sections  3,  26,  and  27,  Act  XI  of 
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1859,  Seetions  3,  7, — or  even  by  the  ex-pro- 
prietor himself — see  Bam  Eoomar  Sen  versus 
Mohesh  Ghunder   Sen,    Sadder  decisions  of 

1860,  Volume  I,  page  637.  It  is  not  easy  to 
see  why  the  purchaser  of  a  tenure  at  a  sale 
for  arrears  of  rent  should  be  treated  as  having 
a  right  greater  than  that  of  a  purchaser  at  a 
sale  for  arrears  of  Government  revenue. 

It  was  decided  by  a  Full  Bench  of  this 
Court  in  Thakoor  Chunder  Paramanick 
versus  Bam  Dbun  Bhuttacharjee,  VI  Week- 
ly Beporter,  page  228,  after  long  and  careful 
consideration,  that  in  this  country  where  a 
person  in  possession  of  land  under  a  title, 
which  he  believes  to  be  good,  builds  a  house 
on  tbat  land,  he  has  a  right  either  to  remove 
the  materials,  restoring  the  land  to  the  state 
in  which  it  was  before  the  improvement  was 
made,  or  to  obtain  compensation  for  the  value 
of  the  building  if  it  be  allowed  to  remain  for 
the  benefit  of  the  owner  of  the  soil. 

Therefore,  apart  from  any  particular  re- 
lation between  the  parties,  the  ownership 
and  right  of  possession  in  the  soil  does  not 
necessarily  carry  with  it  a  right  to  the  pos- 
session of  buildings  erected  thereon.  Let  us 
now  see  what  are  the  respective  rights  of 
landlord  and  tenant  where  buildings  are 
erected  by  a  tenant  during  the  tenancy. 

I  think  there  is  no  doubt  but  that  a 
zemindar  might  object  to  the  erection  of 
brick-houses  on  land  let  for  purposes  of  cul- 
tivation, and,  if  he  resorted  to  a  Court  of 
justice,  might  obtain  an  order  restraining 
his  ryot  from  doing  anything  which  would 
substantially  alter  the  character  of  the  te- 
nure. In  the  North- West  Provinces  it  has 
been  held  that  a  tenant  having  a  right  of 
occupancy  planting  trees  on  his  holding 
without  his  landlord's  permission,  or  even 
digging  a  kutcha  well,  commits  such  a  breach 
of  the  contract  of  tenancy  as  warrants  the 
landlord  in  suing  to  eject  him. 

But  if  the  lordlord,  instead  of  objecting 
to  the  erection  of  a  brick-house  on  the  hold- 
ing, were  to  remain  passive  and  allow  a 
house  to  be  built,  knowing,  as  he  necessarily 
would  in  a  case  such  as  that  now  before  us, 
that  the  security  for  the  rent  would  be 
enormously  increased  by  the  erection  of  the 
building,  it  appears  to  me  that  he  could  not 
afterwards  be  heard  to  say  that  the  tenant 
had  done  any  wrong  in  erecting  the  house 
on  the  tenure. 

If  in  such  a  case  the  tenancy  should  be 
determinedi  the  position  of  the  parties  would 


appear  to  be  this.  The  landlord  would  be 
the  owner  of  the  soil — the  tenant  of  the 
house.  I  think  it  would  be  contrary  to 
the  principles  of  equity  and  good  con-' 
science  to  allow  the  landlord  to  insist  ob 
the  needless  destruction  of  a  valuable  build- 
ing, or  to  allow  him  to  claim  to  remove  it 
without  making  to  the  owner  full  compeo- 
sation  for  its  value.  I  may  refer  on  this 
point  to  the  Boman  Civil  Law,  Institutes, 
Book  2,  title  1,  Section  30,  and  Digest, 
Book  41,  Chapter  I,  Section  7,  §  12.  Bj 
that  law,  if  the  person  who  built  was  honest- 
ly in  possession  of  the  land,  and  the  owaer 
of  the  soil  claimed  the  building  but  refused 
to  pay  the  price  of  the  materials  and  die 
wages  of  the  workmen,  the  claim  of  tLe 
owner  might  be  rejected.  I  am  disposed 
to  think  that  the  purchaser  of  a  tenure  at  a 
sale  for  arrears  of  rent,  only  takes  such  rights 
as  the  landlord  himself  could  have  exercised 
if  he  had  re-entered  and  resumed  possession 
of  the  property  ;  and  if  that  be  so— if  the 
landlord  in  the  present  case  could  not  hare 
insisted  on  the  demolition  of  the  house, 
so  neither  could  the  purchaser  of  the  te- 
nure. His  only  right  would  be  either  to 
purchase  the  house  by  re-imbarsing  to 
to  the  owner  the  full  amount  of  its  cosia,  or 
to  take  a  fair  rent  from  htm  for  the  land  on 
which  the  house  stands. 

But,  in  the  absence  of  any  distinct  find- 
ing that  the  landlord  acquiesced  in  the 
building  of  the  house,  the  defendant  must  be 
taken  to  be  merely  in  the  position  of  a 
person  who  has  built  a  house  on  land  of 
which  he  was  in  possession  by  a  lawfal 
title. 

According  to  the  case  decided  by  the  Fall 
Bench  to  which  I  have  already  referred,  the 
purchaser  of  the  tenure  held  the  option  of 
taking  over  the  building,  or  allowing  the 
removal  of  the  materials  remaining  with  the 
owner  of  the  land  in  those  cases  in  which 
the  building  is  not  taken  down  by  tiie 
builder  during  the  continuance  of  any  estate 
he  may  possess.  I  think  that  an  option  to 
insist  on  the  destruction  of  a  brick-house 
and  the  removal  of  the  materials  is  one 
which  should  and  must  be  exercised  prompt- 
ly, or  not  at  all.  Nundo  Koomnr,  the 
original  purchaser,  who  bought  on  the  3Istof 
July  1865,  never  did  exercise  that  right. 
He  seems  to  have  acquiesced  in  the  contioo- 
ance  of  the  building  on  the  ground,  and  to 
have  sought  to  make  use  of  his  supposed 
legal  right  for  the  purpose  of  extorting  an 
excessive  price  or  rent  for  the  use  of  the 
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site  of  the  house  from  defendRnI;,  This,  I 
tbJDk,  he  couM  not  do.  Nundo  Koomar  sold 
to  the  plaintiff,  who  brought  the  present  suit 
on  the  2l8t  of  July  1869.  Without  ex- 
pressing a  finni  opinion  whether,  in  the 
present  case,  Nundo  Koomar  immediately 
on  acquiring  the  tenure  could  have  called 
on  Bipin  Behary  or  Rambux  to  remove  the 
materials  of  the  house  and  given  him  actual 
possession,  I  think,  if  it  ever  existed,  such 
right  is  now  lost,  and  that  the  plaintiff's 
ooly  ri^ht  is  to  get  a  fair  rent  for  the  land. 
I  thiok  that  the  judgment  of  the  Coart 
below  should  be  reversed,  and  the  suit  dis- 
missed with  costs  in  all  the  Courts. 

Loch,  J. — ^I  concur. 


The  13th  April  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Addittonfe  to  a  bnildlngr— Title— Com- 
pensation. 

Case  No.  1891  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  2^'Pergunnahs,  dated  the 
lith  June  1870,  modifying  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  IS th  December  1869. 

Gopal  Mullick  and  others  (Plaintiffs)  Ap- 
pellants, 

versus 
Aound  Chunder  Chatterjee  (Defendant)  Re- 
spondent, 

Mr.  J.   S.   Rochfort  and   Baboo   Sreenath 
Banerjee  for  Appellants. 

Baboo  Kalee  Prosunno   Duti  iot  Respond- 
ent. 

And  the  Cross-appeal  No.  2110  of  1870. 

A  perAon  ia  not  entitled  to  remove  additions  which 
lie  msy  hare  made  to  a  buildinp^,  but  is  at  most  entitled 
oulv  to  compensation  for  present  value,  or  for  the  ex- 
I  incorred  in  making  the  additions. 


'*  the  buildings  on  the  land  were  erected  by 
'<  Nobin  Chunder  ;  and  it  appears  therefora 
*'  that  the  defendant,  who  represents  Nobia 
''  Chunder,  is  entitled  to  remove  the  build- 
'^  ings  on  the  determination  of  the  (e« 
"  nancy." 

Now,  on  referring  to  the  bill  of  sale 
and  the  deed  between  Kalee  Kishen  and  the 
plaintiffs,  executed  subsequently,  it  appears 
that  at  the  time  of  the  plaintiff's  purchase 
there  was  a  lower-roomed  ^odown  on  the 
land.  The  Subordinate  Judge  finds  that 
when  Nobin  entered  into  possession  of  the 
land,  Nobin  entered  into  possession  of  the 
land  and  godown  which  was  there  at  the 
time  when  he  entered  into  possession.  It 
appears  that  Nobin  gave  no  evidence  that 
he  had  made  even  the  additions  to  the  pre- 
mises himself.  The  Subordinate  Judge  comes 
to  the  conclusion — which  may  or  may  not  be 
correct  on  the  evidence, — that  the  additions 
were  made  by  Nobin  Chunder. 

Be  that  as  it  may,  the  making  of  additions 
to  an  existing  building  will  not  entitle  the 
person  to  remove  the  building  ;  he  will  at 
most  only  be  entitled  to  compensation  for 
present  value  of  or  the  expenses  incurred 
by  him  in  making  such  additions ;  or  pos- 
sibly in  some  cases  he  may  remove  the  ad- 
ditions, if  he  can  do  so  without  in  any  way 
injuring  the  original  building. 

The  case  must  go  back  to  the  Judge  for 
trial.  Both  appeals  will  be  disposed  of  to- 
gether, and  the  unsuccessful  party  will  pay 
the  costs  of  both  appeals. 


Norman,  C  J. — The  Judge's  judgment 
proceeds  on  a  mistake.  He  says  : — **  It 
'*  has  been  found,  and  it  has  not  been  shown 
*'  to  aie  UiAt  the  finding  is  incorrect,  that 


The  13th  April  1871. 
Present : 

The  Hon'ble  J.    P.  Norman,     Officiating 

ChieJ  Justice,  and  the  Hon'ble  G.  Locli» 

Judge. 
Prooedare  —  Defendant's  ease  —  Fnr- 

oliaser    In    ezeontioa  -^  Judymont^ 

debtor. 

Case  No.  20u8  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Ofliciadng  Judge  of  Moorshedahad^ 
dated  the  2Ath  August  1870.  reversing  a 
decision  of  the  Moonsiff  of  Gowas,  dated 
the  l^ih  June\%lO. 
RadhaBinode  Dutt  (Plaintiff)  Appellant^ 

versus 
Eootabode  Mundui  (Defendant)  RespondenU 
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Baboo  Bungshee  Dhur  Sein  for  Appellant. 
'Baboo  Dootga  Doss  Dttti  for  Bespondent. 

A  Jndge  enght  not  to  make  for  a  defendant  a  cue 
which  the  latter  does  not  make  for  hhnself. 

Where  a  pnrchaser  in  execntion  daims  more  than 
the  share  of  the  person  whose  rights  and  interests  he 
•has  porchased,  his  snit  should  be  decreed  to  the  extent 
to  which  those  rights  and  interests  are  foond  to  exist, 
and  not  be  dismissed  altogether. 

Norman^  C.  J.— It  appears  to  as  that 
this  case  must  go  back  Co  the  Judge.  The 
plaintiff  claims  as  purchaser  in  execution  of 
the  rights  and  interests  of  one  Akir  Shaikh. 
iThe  defendant  is  the  brother  of  Akir  Shaikh. 
;l'he  plaintiff's  case  is  that  Akir  Shaikh 
during  his  life-time  was  in  etdusive  posses- 
sion of  the  lands  in  suit.  The  defendant's 
case  is  thht  he,  and  not  Akir  Shaikh,  was  in 
exclusive  t>08se8sioQ  of  the  land. 

The  first  Court  found  in  favor  of  the 
plaintiff.  The  Judge  reversing  the  decision 
of  the  first  Court  observes  that — "  the  wit- 
"  hesses  say  that  he  (Akir  Shaikh)  was  in 
'^'  possession  of  the  disputed  land  ;  but  they 
*'  do  not  depose  to  any  fact  by  which  the 
''  pbsJBession  can  be  declared  to  have  been 
'*  an  exclusive  possession  as  against  defend- 
''  anty  who  has  presumably  an  equal  right  to 
"  the  land  with  his  brother  Akir  Shaikh." 
In  other  words,  the  Judge  finds  that  the  de- 
fendant alnd  Akir  Shaikh  in  his  life-time 
were  in  possession  jointly  as  the  heirs  of 
their  father. 

Now,  that  is  not"  the  case  of  either  party. 
The  defendant  does  not  pretend  that  he  was 
in  jot'n^  possession  with  Akir  Shaikh;  and 
the  witneBse9:pnove  that  Akir  Shaikh  was  in 
possession. 

The  Judge  ought  not  to  have  made  for 
ihe  defendant  a  case  'which  he  neVer  made 
fbr  himddf. 


property,  he  ought  to  have  given  the  pltta^ 
tiff,  as  purchaser  of  the  rights  and  fnteresfti 
of  Akir  Shaikh,  a  decree  for  a  moiety  of  As 
property.  It  is  not  because  'the  pkinlif 
claimed  more  than  the  share  of  the  penea 
whose  rights  and  interests  he  porehase^ 
that  his  case  o^ist  be  dismissed  alidgeiher. 

The  case  is   remanded  to  the  Judge  ibr 
re-trial.     Costs  will  follow  the  result. 


The  13(h  April  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'Ue  6.  Loeb, 
Judge* 


Bond— Segifttration— Section  17  Aet 
aSoflSB66. 


We  would  suggest  to  the  Judge  that  in 
trying  this  case  it  is  important  to  remember 
that  the  plaintiff  and  defendant  are  not  on 
equal  terms.  A  purchaser  in  execution  of  a 
decree  of  the  rights  and  interests  of  the 
debtor,  has  not  the  same  means  of  providing 
himself  with  evidence  as  to  the  title  of  that 
debtor  as  a  mfember  of  the  family  of  the 
debtor  would  have. 

The  judgment  of  the  Judge  is  also  erro- 
De,ous  on  another  point  which  is  this.  If  he 
is  right  in  supposing  that  Akir  Shaikh  and 
the  defettdant  were  in  joint  possession  of  the 


Case  No.  2131  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedabad,  dated  tht 
2Zrd  September  1870,  affirming  a  deci- 
sion of  the  Moonsiff  of  Hurkurpmrak, 
dated  the  1th  April  1870. 

J.  Perrin  (one  of  the  Defendants)  Ap» 
pellant, 

versus 

J.  W.  Ledlie  and  others  (Plaintiffs) 
Respondents, 

Baboo  Bajendro  Nath  Bose  for  Appellant 

Mr,  R,    T.  Allan  and  Baboo  Bhowanee 
Churn  Dutt  for  Respondents. 

Whore  a  bond  pledges  land  for  anms  to  be  hereaftv 
advanced  not  exceeding  100  rupoes,  and  the  sums  ac- 
tually advanced  to  exceed  that  amonnt,  the  bond  be- 
comes an  instrament  of  which  the  re^patration  is  aaoei- 
sary  nnder  Section  17  Act  XX  of  1866. 

Norman,  C.  J. — In  this  case,  one  Btm 
Churn  Shaw  pledged  certain  property  by  a 
bond  to  secure  advances  to  be  made  hf 
Messrs.  Watson  and  Co.  to  him  on  atseooat 
of  silk  which  he  WM  to  supply  to  tbem«    is 
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execation  of  a  decree  ngoipst  Bam  Churn 
Shaw,  the  property  pledged  in  that  bond 
was  sold  and  was  purchased  by  the  special 
appellant  Monsieur  Perrin, 

The  bond  given  by  Bam  Churn  Shaw  con- 
tains no  specification  of  the  amount  for 
which  it  is  to  be  a  security.  It  is  stamped 
with  a  stamp  of  8  annas,  which  according  to 
the.  Stamp  Law  ActX  of  1862 — which  was 
in  force  when  the  bond  was  given — is  a 
stamp  for  a  sum  abQve  50  rupees  and  under 
100  rupees.  Now,  by  the  17th  Clause  of 
Schedule  A  it^  is  provided  that  a  bond  or 
other  obligation,  when  the  amount  of  the 
money  to  be  secured  is  not  specified,  shall 
bear  an  optional  stamp  ;  aud  rules  as  to 
optional  stamps  are  loid  down  in  Section  27 
of  tbe  Aek  which  provides  that — *'  No  larger 
'*  sum  shall  be  recoverable  in  any  Court  of 
**^ja8tice  by  reason  of  any  deed,  instrument, 
"  or  writing,  for  which  an  optional  stamp 
"  is  indicated  to  be  proper  by  the  Schedule 
"  A  annexed  to  this  Act,  than  the  largest 
'*  sum  for  which,  if  specially  stated  in  a 
"  deed,  instrument,  or  writing  of  tlie  same 
''denomination,  the  stamp  actually  used 
'*  under  the  option  so  given  would  be  of 
**  sufficient  value.'' 

The  bond,  therefore,  is  a  bond  which 
pledges  the  land  for  sums  to  be  hereafter 
sdvaneed  not  exceeding  100  rupees.  But 
the  sums  actually  advanced  exceeded  100  Bs. 
The  bond,  therefore,  was  an  instrument 
which  purported  to  create,  and  operated  to 
cr^te,  an  interest  of  the  value  of  Bs.  100 
in  immoveable  property  ;  it  was  therefore 
an  instrument  of  which  the  registration  was 
necessary  under  the  provisions  of  Section  17 
Act  XX  of  1866,  the  Indian  Begistration 
Act 

The  present  suit  is  a  suit  for  the  purpose 
of  enforcing  the  lien  create4  by  that  bond. 
Bat  under  the  49th  Section  of  the  (ndian 
Begistration  Act,  the  Court  was  precluded 
from  acting  on  it  as  it  was  not  registered. 

Tbe  result  is  that  the  lower  Courts  were 
wropg  in  admitting  the  bond  in  evidence  as 
creating  a  liep  on  laud,  and  as  against  M. 
Ferrin,  the  subsequent  incumbrancer. 

Tbe  decision  of  both  Courts  is  reversed 
with  costs,  so  fur  as  regards  the  interests  of 
the  special  appellant.  The  special  appellant 
will  get  his  cp^ts  of  this  appeal,  and  in  both 
Jhf  l9W«r  CoDirJiB. 


The  Idth  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Qlover, 
Judges, 

Act  VIZZ  (B^  GO  1B65-Sal6  without/ 
arrears— Fraud. 

Case  No.  2464  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Midnapore; 
dated  the  23rd  August  1870,  renerjing  a 
decision  of  the  Moonsiff  of  Gurbettak^ 
dated  th^  22nd  July  1869. 

Damoodur  Boy  (Defendant)  Appellant^ 

versus 

Nimijnund  Chuckerbutty  (Plajntif )  Re- 
spondent. 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Mohendro  Lall  Shome  for  Be- 
spondent. 

Where  a  tenore  \z  sold  under  Act  Till  (B.  C)  of  1865 
even  though  no  arrears  were  due  when  the  dficree  waf 
obtained,  before  the  purchase  can  be  set  aside  the  decree 
and  salemust  be  shewn  to  have  been  fraudulent,  and  the 
purchaser  to  have  been  a  party  to,  or  to  have  had  no- 
tice of,  the  fraud. 

Kemp,  J. — The  special  appellant  iu  this 
case  is  one  of  the  defendants  in  tlie  Court  be- 
low, who  is  the  purchaser  of  a  tenure  under 
the  provisions  of  Act  YllI  of  1866.  Ha 
contends  that  he  is  an  innocent  purchaser, 
that  the  Courts  below  have  not  found  that 
there  was  any  fraud  on  his  part,  and  there- 
fore that  under  the  ruling  laid  down  in 
Volume  X,  Weekly  Beporter,  page  154,  aa 
the  decree  for  rent  existed  at  the  time  the 
sale  was  made,  and  the  sale  was  a  honajide, 
one  and  he  was  a  bona  fide  purchaser  for 
value,  aud  as  the  tenure  passed  under  that  ^ 
sale  and  not  the  rights  a^d  interests  of  the 
defaulter,  that  he  is  entitled  to  receive  that 
tenure  free  of  incumbrances.  It  app^^rs 
that  the  plaintiff  purchased  the  right^^  and 
interests  of  one  Gopal  Faul  in  23  beegahs 
13  cottahs  of  laud.  It  is  said  that  thesi^ 
23  beegahs  13  cottahs  comprise  tb^  i^hple 
tenure  ;  that  the  plaintiff  purchased  in  ex- 
ecution of  a  Civil  0}urt  decree  against  Gropai 
Paul  on  two  dates,  namely,  on  the  20th  De^ 
cember  1865  mi  QU  Ike  8th  June  186& 
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The  plaintiff  then  states  that  he  got  poases- 
Bioa  and  let  out  the  lands  to  Gopal  Paul ; 
that  he,  the  plaintiff,  paid  rent  to  the  put- 
needars,  Watson  &  Co.;  that  the  rent  of  1275 
•was  paid  by  him,  the  plaintiff;  and  that  not- 
•withstanding  such  payments,  Watson  and 
Co.  sued  Qopal  Paul  for  rent,  obtained  an 
eX'parU  decree,  and  sold  the  tenure,  upon 
which  the  defendant  became  the  purchaser. 
The  plaintiff  sues  to  obtain  possession  of  this 
tenure  and  to  set  aside  the  sale  to  the  de- 
fendant. 

The  first  Court  dismissed  the  plaintiff's 
BQit  and  appears  to  have  found  that  the 
dttkhilahs  put  in  by  the  plaintiff  were  spu- 
rious.  The  second  Court  found  that  the 
plaintiff  was  the  purchaser  of  the  rights 
and  interests  of  Gopal  Paul,  and  although 
he  had  not  registered  his  name  in  the  putnee- 
dar's  serishtah,  that  he  had  paid  rent  to  the 
putneedar  and  that  he  had  obtained  dakhi- 
lahs  acknowledging  him,  the  plaintiff,  to 
be  the  auction-purchaser  of  the  tenure. 
The  Subordinate  Judge  further  found  that 
the  proceedings  of  the  zemindar  in  suing  for 
the  rent  of  1275  as  against  the  old  tenant, 
Gopal  Paul,  were  fraduient,  inasmuch  as 
these  arrears  did  not  exist  and  had  already 
been  recovered  from  the  plaintiff,  the  auction- 
purchaser.  He,  therefore,  reversed  the  deci- 
won  of  the  first  Court  as  already  stated. 

The  main  ground  of  special  appeal  is  com- 
prised  in  the  third  ground  taken,  namely, 
that  even  ifthe  decree  obtained  by  the  put- 
needar  was  improperly  obtained  inasmuch  as 
no  arrears  were  due,  still  the  special  appel- 
lant was  not  answerable  for  this,  there  being 
»o  legal  evidence  of  fraud  as  against  him. 

We  think  that  there  can  be  no  doubt 
that  the  decision  of  the  Chief  Justice  to  be 
ibund  in  Volume  X,  Weekly  Reporter,  pac^e 
154,  does  apply  to  the  case.  There  was  an 
existing  decree  for  rent  at  the  time  of  the 
Bale,  and  that  sale  was  regularly  conducted 
by  the  Collector  under  that  decree. 

Before,  therefore,  the  defendant's  purchase 
of  the  tenure  under  Act  VIII  of  1865, 
•which  conveyed  to  him  the  tenure  free 
of  incumbrances,  can  be  set  aside,  it  must 
be  shown  that  the  decree  and  sale  were 
fraudulent  and  thai  the  purchaser  defend- 
nnt  was  a  party  to  Oiat  fraud  or  had  notice 
of  that  fraud. 

We,  therefore,  remand  the  case  to  the 
lower  Court  for  a  finding  on  this  point, 
C9«ts  10  follQW  thQ  resold 


The  13th  April  1871. 

Preteni : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Bnhancemeiit  of  rent— BxeesslTO  de- 
mand. 

Case  No.  2500  of  1870  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Midnapore, 
dated  the  6th  August  1870,  reversing  a 
decision  of  the  Deputy  Collector  of  that 
District,  dated  the  30th  November  1869. 

Shumsool    Osman    and    others    (Plaintiffs) 
Appellants, 

versus 

Bunsheedhur  Dutt  (Defendant)  Respondent. 

Baboo  Kumla  Kant  Sein  for  Appellante. 

Baboo  Nil  Mmdhub  Sein  for  Eespondent 

In  a  suit  for  enliancement  of  rent  where,  titer  mea- 
surement of  the  land  and  every  opportnnity  of  aaeer- 
tainiDg  the  extent  of  the  excess  land  on  "which  iwit 
could  be  churned,  plaintiff  demanded  rent  on  a  much 
larger  excess,  the  lower  Court  was  held  to  have  done 
rightly  in  refusing  its  assistance  to  plaintiff  for  the 
recovery  of  rent  on  a  small  excess  found  after  aU  in 
defendant's  possession. 

Glover,  J.— This  was  4i  suit  for  enhance- 
ment of  rent  after  notice.  The  plaintiff 
"r  o  ?  *^*'  *^®  defendant  was  in  posseasion 
of  22  beegahs  5  cottahs  of  land,  the  proper 
rent  of  which,  according  to  the  prevailing 
rates  in  the  neighbourhood,  was  115  raises 
1  anna  6  gundahs  ;  that  be  only  paid  28 
rupees  3  annas  5  gundahs,  as  on  a  holdins 
of  9  beegahs  3  cottahs  10  g  undabs.  He 
admitted  that  he  had  received  payment  of 
31  rupees  15J  annas  from  the;  defendaoc 
ftnd  sued  fgr  the  fedftnce.    Xh^  defeadanc 
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alleged  that  he  held  four  distinct  and  separ- 
tte  boldingSy  one  of  which  in  respect  where- 
of this  suit  was  brought  comprised  16 
beegahs  11  cottahs  odd  on  a  rent  of  17 
rupees  8  annas,  and  was  a  mourosee  holding. 
It  is  not  necessary  to  go  into  the  question 
of  the  other  holdings,  as  the  case  turns  upon 
this  first  one  alone. 

The  first  Court  gave  the  plaintifiT  a  decree 
fiodiDg  the  grounds  of  enhancement  proved, 
aod  held  that  the  mourosee  pottah  of  the 
5th  of  Assin  1211  setup  by  the  defendant 
was  a  forgery. 

The  Judge  on  the  first  occasion  remanded 
the  case  in  order  to  have  it  distinctly  set 
forth  what  were  the  grounds  of  enhance- 
ment on  which  the  lower  Court  considered 
that  the  plaintiff  was  entitled  to  increase 
the  defendant's  rent.  On  the  case  coming 
back  to  him  after  remand,  the  Judge  dis- 
missed the  plaintiff's  case  altogether,  holding 
that  the  notice  was  informal  and  insufficient, 
and  that  for  the  small  excess  which  might 
be  now  in  the  defendant's  possession  over 
aod  above  the  16  beegahs  odd  cottahs  held 
by  him  as  mourosee  no  enhancement  could 
be  had  in  this  suit,  inasmuch  as  that  was  not 
the  plaintiff's  case,  and  the  Judge  apparent- 
ly did  not  think  it  right  to  allow  him  to 
make  a  new  case  in  the  appeal  stage.  He, 
therefore,  dismissed  the  suit  of  the  plain- 
tiff altogether. 

The  first  ground  taken  in  special  appeal 
18  that  the  notice  was  not  defective.  On 
this  point,  however,  there  appears  to  be  no 
doubt.  The  notice  set  forth  that  ''you, 
'*  the  defendants,  pay  less  than  other  ryots 
'*inthe  neighbourhood  ;  and  ,  therefore  you 
"are  to  pay  for  the  future  at  such  and  such 
**  rates."  This  clearly  is  not  such  a  notice 
contemplated  by  Section  17  Act  X  of  1859. 
The  intention  of  the  law  was  that  a  ryot, 
who  is  suddenly  called  upon  to  pay  an 
ezceaa  over  his  former  rent,  should  know 
exactly  the  cause  for  which  the  landlord 
demands  the  excess.  The  Section  says  that 
where  it  is  shown  that  the  rate  of  rent  paid 
by  a  ryot  is  less  than  that  paid  by  ryots 
having  similar  rights  for  the  same  descrip- 
turn  of  land  in  the  vicinity^  the  rent  can  be 
enhaooed  up  to  the  rates  paid  by  those  ryots. 
la  this  case  there  is  no  such  wording  to  be 
foand  in  the  notice.  We  think,  therefore, 
Ihst  the  Judge  was  quite  right  in  saying 
that  this  notice  was  insufficient  and  in- 
tormaX  ;  and  on  this  notice  alone  the  plain- 
tiff's suit  for  ^nhanceraent  could  have  been 


The  second  objection,  as  it  is  found  in  the 
written  petition  of  special  appeal,  is  that  the 
Judge  is  wrong  is  not  giving  the  plaint- 
iff credit  for  the  excess  lands  which  the 
defendant  admits  to  have  been  in  his  posa- 
eesion,  simply  because  in  his  plaint  he  had 
demanded  a  larger  quantity  of  land  than 
that  found  in  the  defendant's  possession. 
This,  we  may  observe,  is  not  the  objection 
taken  orally  by  his  pleader.  That  objec« 
tion  was  that  as  the  defendant  admitted 
holding  16  beegahs  odd  cottahs  at  a  rent  of 
28  rupees  3  annas  5  gundahs,  and  as  he  ad« 
mitted  having  only  paid  rent  on  a  certain 
proportion  of  that  holding,  the  Judge  was 
wrong  in  not  giving  the  plaintiff  a  decree  for 
the  balance. 

With  regard  to  this,  we  find  that  the 
defendant  did  not  admit  any  such  thing. 
He  did  not  admit  that  he  paid  rent  for  9 
beegahs  3}  cottahs  ;  his  allegation  was  that 
he  paid  rupees  17-8  as  the  rent  of  the  mou- 
rosee holding  of  16  beegahs  11  cottahs. 
This  objection,  therefore,  fails  in  its  incep- 
tion. 

As  to  the  other  objection,  we  cannot  say 
that  the  Judge  was  wrong  in  dismissing  the 
plain^ffs  suit  altogether.  The  plaintiff  had 
every  opportunity  of  finding  exactly  what 
it  was  that  he  asked  the  defendant  to  give 
him  an  increase  of  rent  upon.  He  had  mea- 
sured the  land,  and  he  was  bound  to  state 
distinctly  what  was  the  extent  of  the  excess 
on  which  rent  was  demanded.  If,  then, 
having  all  these  opportunities  of  making  an 
exact  statement,  he  comes  into  Court  with 
one  which  is  nine-tenths  of  it  false,  we  do' 
not  think  that  the  Judge  was  wrong  in  re- 
fusing the  Court's  assistance  for  the  recovery 
of  rent  on  the  small  excess  which  might 
after  all  be  found  in  the  defendant's  hands. 
He  can  get  that  in  a  suit  properly  framed. 

The  last  objection  is  that  as  this  is  a  suit 
for  arrears  of  rent,  the  Judge  is  wrong  in  not 
giving  the  plaintiff  a  decree  for  the  sum  of 
rupees  15-13-5,  which  arrears  are  admitted 
by  the  defendant.  A  sufficient  answer  to  this 
is,  that  this  is  not  a  suit  to  recover  arrears 
of  rent  but  for  enhancement ;  and  supposing 
even,  which  is  not  at  all  clear,  the  sum  to 
be  due  as  arrears  by  the  defendant  upon  the 
land  which  he  does  hold,  it  is  the  plaintifl's 
business  to  recover  that  in  a  regular  way. 

There  are  no  grounds,  therefore,  on  which 
this  special  appeal  can  be  maintained^  and. 
it  muf t  be  difliniissecl  Tritb  co8ti| 
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The  I4ib  April  1871. 

Present : 
Tiie   Hoii'Ue  J;   P.   Norman,    Officiating 
Chief  Jus tiee,  and  the  Hon'ble  G.  Loch, 
Judge. 

Sxeotttion  sale-^Satlftfaction  of  decree 
— Seetlon  Z5%  Act  VXXX.  1859. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Jessore, 
dated  the  27th  February  1871. 

lodro  Narain  Deb,  Decree- holder, 

versus 

Gobind  Chundier  Dhur,  Judgment- debtor. 

All  sales  by  Small  Cause  Court  Judges  should  be  con- 
ducted stHotljr  in  •ooordanoe  with  Stetion  251  Act  VIIl  of 
1859 ;  though  whore  proper^  of  small  value  is  being  sold 
in  execution  of  a  deoree  for  a  considerable  amount  and 
h  purchased  by  the  decree-holder,  a  Small  Cause  Court 
might  on  his  application,  and  as  an  exceptional  case, 
order  that  his  receipts  should  be  accepted  as  cash,  but 
provision  must  in  that  case  be  made  for  realizing  all 
fees  of  Court. 

Case. — In  this  case,  the  decree-holder 
caused  the  moveable  property  of  his  judg- 
ment-debtor to  be  put  up  for  sale,,  and  bid 
fojr  the  same  \vithout  having  first  obtained 
the  leave  of  the  Court  for  that  purpose  ;  and 
this  he  would  be  entitled  to  do  under  the 
ruling  in  Bundhoo  Roy  and  others  versus 
Hunooman  Singh,  quoted  in  Yeerapa  Chitty 
and  others,  petitioners,  Weekly  Reporter, 
Civil  Rulings,  Yolume  XIV,  page  406  ;  and 
bis  pleader  has  applied  that  his  client  be 
permitted  to  file  his  receipt  for  the  property 
80  purchased  in  lieu  of  paying  the  price  of 
the  same  into  Court,  as  directed  by  Section 
251  of  Act  YIII  of  18o9,  the  practice  in  this 
Court  during  Che  time  of  my  predecessors 
having  been  to  allow  parties  to  file  such 
receipts. 

I  fled  on  referring  to  Marsbman's  Civil 
Guide,  page  742,  that  under  Circular  Order 
C!*leutta  and  North  West  Courts,  dated  18th 
jMNiajry  1839^  Civil  Courts  were  competent 
to  ftUow  «  deort»4iolder  to  file  U»  r««eipt  for 


the  property  which  he  purchases  in  liea  of. 
payment  of  the  purchase^money  ;  but  this 
WHS  only  allowed  in  cases  of  sale  of  houses, 
orchards,  gardens,  or  small  portions  of  rent* 
free  land,  and  that  the  Circular  had  no  appli- 
cation as  regards  sales  of  moveable  property-* 
a  speci&c  provision  for  which  is  to  befoond, 
in  construction  787,  3rd  May  1833,  qooted 
at  page  731  of  the  same  work,  and  which 
amongst  other  things  says  that  "  personal 
property  sold  in  execution  of  a  decree  shoold^ 
be  paid  for  before  delivery."  And  it  appears 
to  me  more  than  doubtful  whether  the  Circu- 
lar Order  of  1837  has  not  been  superseded 
by  the  provisions  of  Act  VIII  of  18o9  in  so 
far  as  relates  to  sales  of  immoveable  pro- 
perty. 

It  is  stated  in  the  application  made  by  the 
decree-holder's  pleader  that  the  practice  of 
allowing  a  decree-holder  to  file  a  receipt  io. 
cases  of  sales  of  moveable  property  is  saoc* 
tioued  by  all  the  Courts  in  the  Mofussil  ;  sod 
I  myself  believe  that  such  is  the  practice ; 
but  as  it  appears  to  me  to  be  an  erroneous 
one  and  opposed  to  the  provisions  of  Sectioa 
2ul  of  Act  VIII  of  1859, 1  have  conseoted 
on  the  pleader's  application  to  submit  ths 
following  points  for  the  decision  of  the  High 
Court,  viz, :— 

Whether  under  die  existing  law,  it  is 
competent  to  Small  Cause^  Courts  in  the 
Mofussil  to  allow  a  decree-holder,  purchasing 
properties  sold  at  public  auction  in  satisfac- 
tion of  his  decree,  to  file  his  receipt  in  lieu 
of  paying  the  whole  amount  of  purchase- 
money  in  Court. 

The  judgment  of  the  Sigh  Court  teas 
delivered  as  follows  by 

Norman,  C.  J.-^Vfe  think  that  Judges  of 
Small  Cause  Courts  would  do  well  to  insist 
that  all  sales  should  be  conducted  strictly  in 
accordance  with  the  provisions  of  Sec* 
tion  251. 

If  in  any  particular  case  there  was  a  de* 
cree  fbr  a  considerable  amount  and  property 
of  small  value  was  being  sold,  we  are  not 
prepared  to  say  that  the  Small  Cause  Court 
(on  the  application  of  the  decree-holder  to 
whom  the  money  when  paid  into  Court 
would  belong)  might  not  order  that  the  re* 
ceipt  of  the  decree^holder  should  be  accepted 
as  cash.  But  the  case  would  be  an  exeep* 
tional  one,  and  he  would  have  to  see  that 
provision  should  be  made  for  realizing  att 
jf^i  of  Courip 
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The  14th  April  1871. 

Present: 

'  Th«  Hon'ble  J.  P.  Norman,  OffieiaHng 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

;  lUfiriiitratloii— SeotlotiB  92  to  84  Aet 
XZ  of  ia66— Bonds. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Jessore^ 
dated  the  6th  February  1871. 

Jadub  Mtindul 

versus 

Bishoo  Sirdar  and  another. 

Sections  52  to  54  Act  XX  of  1866  contemplate  money- 
bonds  only.  A  bond  for  the  delivery  of  paddy  without 
ipedfieatkm  of  its  money  yalae,  or  of  the  amoiint  to  be 
paid  in  case  of  non-delivery,  oannot  be  summarily  en- 
foroed  under  Section  53  of  that  law. 

CasC'-lLBis  is  an  application  under  Sec- 
tion 53  of  Act  XX  of  1866  to  enforce  the 
agre^nnent  recorded  by  the  registering  officer 
under  Section  53  of  the  said  Act  on  the  l)ond 
or  obligation  filed  with  it  and  dated  13th 
Joist  1276. 

The  bond  is  one  for  pnddy,  but  states 
amongst  other  things  "  ^^  TtCTCTi  '^tc^ 

*«  yiftf^  ^1  w^  ^in  «i*»rnr  ^i?  cv^  ^^ 
«♦  ntf^  ^fCif  sywtff 'il^^T^  ^^fcj?  W[ 
'*  <W\rt  «^  ^tftc^r  flhri  ^t  ^^  ^ft^t^  ^f^\ 

«» ^w  ^^  oi  m^a  "Rt  'fit  ^^^  ^  ^^^ 
"  cn^rtid  mt-^  <rc«t  •fc*  ^^J^  fvt  ^^o  ^• 

"  ciRr  Wti*  ?t«^  ^a-^  'n"  and  the  petitioner 
now  asks  that  a  summary  decree  be  granted 
to  him'  for  rupees  63-00,  the  value  of  18 
arrees  of  paddy  at  the  rate  of  rupees  3-8  per 
arree. 

The  application  was  fil^d  on  the  12th 
Jsnunry  last,  corresponding  with  29th  Pous 
1277,  B.  S.,  and  the  question  arises  whether 
the  petitioner  is  entitled  to  a  summary  de- 
cree under  the  Section  cited. 

It  appears  to  me  that  there  are  only  two 
classes  of  cases  in  which  the  obligee  is  enti- 
tled to  a  summary  decree,  vtj.,  one  where 
tbewhole  amount  becomes  due,  and  the  other 
where  any   inatalroeDt — when  '  the  aioount 


is  payable  by  rnstalmeata  ■'■baoiDweB  dile;  tet 
there  is  iio  provlaton  fbr  '«  ease  Itke  the 
present ;  and  as  it  cannot  be  known  without 
evidence  besides  the  bond  «nd  ^e  applica<« 
tion  whether  or  not  any  payment  has  been 
made  in  Bhadro,  or  what  was  the  value  it 
6  arreea  of  paddy  in  that  and  the  follow- 
ing month  of 
♦  Sreeram  Ror  Chowdhrr  fftrtut 
Koleemooddeen  ItfolUh,  DC' Weekly 
Reporter,  a  R.,  477 ;  Kam  Narain 
Biswas  MSTfitf  Sreenath  Poddar,  ib : 
498 ;  Gour  Hohun  Poss  vertug  Rim- 
roop   Mojoomdiir,  X   Weekly   Re- 


E[>rter,  <X  R.,  84 ;  in  the  matter  of 
uchmeeput   £ingh    Doogir    and 
Dhnnsook  Doss  Bkyanee  and  an- 


other, XI   Weekly  Reporter,  ^pp. 
from  6  J,  24. 


Pons,  I  do  not 
thiuk  the  Act 
applies,  an^ 
the  petition 
must  therefore 
be  referred  to 
a  regular  suit 
under  the  ruU 
:iBge  noted  in 
the  mar^u.* 

The  Judgment  of  the  Bigfh  Court  laus  dili" 
vered  as  follows  by 

Norman^  C.  J. — It  is  quite  plain  that  thia 
bond  is  not  one  whicJi  can  be  enforced 
summarily  under  the  provisions  of  Section 
53  of  Act  XX  of  1866. 

The  Sections  from  52  to  54  clearly  con- 
template bonds  for  the  paymeht  of  money 
and  none  others.  The  bond  h^ore  the 
Small  Oanae  Court  Judge  is  a  bond  which 
provides  for  the  deiivery  to  the  plaintiff  of 
18  arrees  of  paddy,  witlioutany  specification 
as  to  the  money  value  of  such  paddy  or  tlie 
amount  to  be  paid  if  the  paddy  is  not  deli- 
vered. 


The  14th  April  1871. 

Present : 

The  Hon*ble  J.  P.  Norman,  Officiating 
Chief  Justice^  and  the  Hon^ble  G.  Locb» 
Judge. 

Small  Canne  Conrtft—JiirlfldlotUm— 
itelative  of  a  minor—Ri^lit  of  ao^ 
tion— Seetion  3  AOt  XIi.  105a. 

Reference  t&  the' High  Court^hy  iJys  Judge 
of  the  Small  Cause  Court  at  Jessore^ 
dated  the  6th  February  1871. 

Khanto  Bewah,  P/oin/t^, 

versus 

Nund  Ram  Nath,  Defendant, 

A  Court  of  Small  Causes  constituted  under  Act  XI  of 
18«5  is  competeht  under  Section  8= Act  XL  of  18*8'  tb 
U|ow  any  relativa  of  a  mlnorio  ioslitale op dsfiad a 
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'talt  in  his  behalf  without  a  certificate  of  admiDistration, 
.whece  it  has  jurisdiction  in  relation  to  the  subjects 
matter  of  the  suit. 

Cewc— ^Thb  plaint  in  this  case  was  pre- 
.  sented  unaccompanied  with  a  certificate  un- 
der Act  XL  of  1858,  and  as  the  plaintiff 
,  had  not  been  specially  admitted  by  this  Court 
to  sue  as  guardian  of  the  infant,  I  returned 
the  plaint  to  the  pleader  in  order  that  he 
may  comply  with  the  provisions  of  Section 
3  of  the  said  Act.  He  has  done  this  and 
again  presents  the  plain t,  and  by  his  appli- 
cation asks  leave  of  this  Court  to  allow  the 
mother  to  sue  as  guardian  of  her  minor 
daughter. 

J  It  is  said  in  Macpherson's  Civil  Proce- 
dure, Edition  of  1860,  page  8— "In  order 
.^' that  justice  may  be  done,  it  is  necessary 
^'  that  suits  be  conducted  with  discretion 
<<  and  intelligence,  and  if  the  suitor  does  not 
*'  possess  these  qualities  he  must  be  aided 
**  by  some  person  who  is  capable  of  forming 
"  a  judgment  as  to  the  necessity  of  applying 
"  to  the  tribunals  for  protection  or  redress, 
'<  and  who  may  be  responsible  to  them  that 
"  the  suit  has  not  been  improperly  insti- 
«  tuted  ;"  and  at  pages  11  and  12— '<  In  the 
**  case  of  a  minor  whose  estate  is  not  under 
"  the  Court  of  Wards,  the  executor  of  the 
"  person  under  whose  Will  the  minor  is  en- 
*'  titled  to  the  property^  or  the  legal  guar- 
"  dian  of  the  minor,  must  stand  in  his  place 
**  and  be  subject  to  all  the  rules  of  suit  and 
"  defence  to  which  the  minor  himself  would 
**  be  subject  were  he  not  a  minor.  The 
"  question,  who  is  the  legal  guardian,  must 
*'  be  determined  according  to  the  rules  of 
<<  the  community  to  which  the  minor  be- 
"  longs. 

''If  the  minor  be  not  a  European  British 
"  subject,  bo  person  is  entitled  in  the  Pre- 
"  sidency  of  Bengal  to  institute  or  defend 
'<  any  suit  connected  with  the  estate  of 
"  which  he  claims  the  charge  in  trust  for  a 
"  minor,  until  he  shall  have  obtained  from 
"  the  Civil  Court  a  certificate  of  adminis- 
<*  tration  under  Act  XL  of  1868.  But  when 
*'  the  property  is  of  small  value,  or  for  any 
''  other  sufficient  reason,  any  Court  having 
**  jurisdiction  may  allow  any  relative  of  a 
''  minor  to  institute  or  defend  a  suit  on  his 
*'  behalf,  although  a  certificate  of  adminis- 
'*  tration  has  not  been  granted  to  such  rela- 
"  tive. 

'  The  legal  guardian,  however,  is  not  the 


''  who  is  the  legal  guardian,  or  the  guardiaa 
**  himself  may  be  the  person  wlio  withholda 
**  the  right  or  does  the  injury,  or  he  may 
"  neglect  to  give  needful  protection  to  the 
"  minor.  And  therefore  it  has  been  laid 
"  down  that  any  friend  of  a  minor,  whether 
^'  his  regular  guardian  or  not,  may  sue  on 
"  his  behalf  to  establish  his  right.  This 
"  liberty,  however,  does  not  apply  to  cases 
"  in  which  a  person  who  is  not  legal  guardian 
"  claims  to  receive  money  on  behalf  of  a 
"  minor." 

The  practice  in  England  is  that  the  Pro* 
chein  Amy,  or  guardian  ad  litem,  must  be 
admitted  before  the  plaintiff,  can  proceed  ia 
the  action,  and  this  practice,  I  believe,  pre- 
vails in  the  High  Court  in  its  original  juris- 
diction ;  but  of  course  a  special  admission 
of  Prochein  Amy  or  guardian  to  prosecute 
or  defend  for  an  infant,  is  not  to  be  deemed 
an  authority  to  prosecute  or  defend  in  any  but 
the  particular  action  or  actions  specified,  so 
that  the  question  arises  wliether  the  plniiitiflf 
in  the  present  instance  can  sue  without  leave 
first  obtained  from  this  Court  ;  and,  if  not, 
whether  it  is  competent  to  this  Court  under 
any  law  for  the  time  being  in  force,  or  by  any 
power  inherent  in  itself,  to  allow  any  relative 
of  a  minor  to  institute  or  defend  a  suit  on  his 
behalf,  although  a  certificate  of  administration 
has  not  been  granted  to  such  relative. 

I  am  of  opinion  that  in  the  absence  of  a 
certificate  the  plaintiff"  cannot  sue,  and  that 
this  Court  has  not  by  any  law  the  power  in 
those  cases  where  the  property  is  of  small 
value,  or  for  any  other  sufficient  reason,  to 
allow  any  relative  of  a  minor  to  institute  or 
defend  a  suit  on  his  behalf  as  the  provisions 
of  Section  3  of  Act  XL  of  1858  have  not 
been  extended  to  Mofassil  Small  Cause 
Courts,  nor  were  those  Courts  in  existence 
when  that  Act  was  passed,  and  certainly 
there  appears  to  be  no  inherent  power  in 
such  Courts  to  allow  a  Prochein  Amjf  or 
guardian  to  sue  without  a  certificate  of  ad- 
ministration. 

The  result  is  that  I  shall  reject  the  plaint, 
as  also  the  application  for  leave  to  sue  as 
guardian  of  the  minor,  contingent  on  the 
opinion  of  the  High  Court. 

The  judgment  of  the  High  Court  was  deli^ 
vered  as  follows  by 

Norman,  C.  /.—We  are  of  opinion  that  a 
Court  of  Small   Causes  instituted  under  Act 


«'  only  person  who  is  entitled  to  sue  on  be-  |  XI  of  1865  is  competent  under  Section  3   of 
«*  half  of  a  minor,  for  it  may  be  doubtful    Act  XL  of  1858  to  allow  any  relative  of  a 
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minor  to  institute  or  defend  a  enlt  in  bis 
behalf  (though  a  ceriificule  of  administrn- 
tioQ  has  not  been  granted  to  such  relative) 
in  any  case  in  which  such  Court  has  juris- 
dictiou  in  relation  to  the  subject-matter  of 
tlie  suit. 


The  Uih  April  I8?l. 
Present : 

The  Hon' hie  J.  P,  Norman,  Officiaiing 
Chief  Juttice,  and  the  Hou'ble  G.  Loch, 
Judge. 

XSx*parte  decree  —  Objection  by   one 
defendant— Jnrlsdictlon. 

Reference  to  the  High  Court  hi;  the  Judge 
of  the  Small  Cause  Court  at  Burrisal, 
dated  the  6th  February  1871. 

Dookhee  Khan,  Plaintiffs 

versus 

tUjesBuree  Banee  and   others,    Defendants. 

It  may  be  competent  to  the  'Judp^  ot  a  Small  Cause 
Court,  on  hearing  one  of  the  defendanta,  to  set  aside  an 
ex'parU  decree  as  to  all,  if  justice  requires  it,  c.  g.,  if 
the  objection  is  one  which  is  common  to  the  case  of  all ; 
bat  he  is  not  bound,  becaus:^  the  decree  is  set  aside  as 
to  one  defendant,  to  interfere  with  the  decision  against 
others  who  do  nut  object 

Case. — I  BEG  respectfully  to  ctate  that  in 
this  case  there  are*three  defendants,  against 
whom  conjointly  plaintiff  obtained  an  ex-parte 
decree  for  money.  Afterwards  one  of  the 
defendants  applied  to  set  aside  the  ex-parte 
order,  and  the  case  was  nccordiugly  re-opened. 
On  its  re-trial  it  was  found  tliat  the  defendant 
was  not  liable,  and  the  Court  consequently 
exonerated  him.  It  is  now  urged  on  the  part 
of  the  plaint  iff  that,  as  only  one  of  the  defen- 
dants applied  to  set  nside  the  ex-parte 
decree,  against  which  the  two  remaining 
defendants  have  raised  no  objection  and 
they  are  silent,  the  ex-parte  order  before 
passed  against  them  is  no  way  affected  by 
the  defendant  present  being  released  from  (he 
liability,  and  the  former  order  sliould  not 
be  set  aside  as  regards  thcin.  In  support 
of  this  argument,  plaintiff's  pleader  cites  a 
precedent  laid  pown  in  an  Act  X  case,  ris., 
Brojonath  Surma  Chuckerbuttr,  defendant, 
appellaot,  versus  Anucd  Moyee  Debia  Chow- 


dhrain,  plaintiff,  respondent,  published  in 
Volume  VII  of  1867,  page  237,  Weekly 
Reporter,  in  whitjh  it  is  ruled  "  that  the 
**  revival  of  a  suit  under  Section  58  Act 
**  X  of  1859  does  not  re-open  the  case  as 
"  regard*  all  the  defendants,  but  only  as  re- 
'*  gards  the  party  who  has  applied  to  have 
'^  his  particular  case  reviVed  and  faeai'd  on 
**  the  merits  ;"  and  he  urges  that  the  case  un« 
der  reference,  which  is  similar  in  nature, 
ought  to  be  disposed  of  in  the  like  manner. 
It  is,  however,  found  also  laid  down  in  Rule 
VIII  of  the  Rules  of  Practice  for  Mofussil 
Courts  of  Small  Causes,  as  issued  by  the  late 
Sudder  Court  in  June  1861,  that  **  when  a 
**  new  trial  is  granted  in  accordance  with 
*'  Section  12  Act  XLII  of  1860  (now  Sec- 
"  tion  21  Act  XI  of  1865),  all  former  pro- 
**  ceedinirs  become  null  and  void,  and  the 
<'  plaintiff  shall  be  at  liberty  to  file  his  plaint 
**  de  novo,  &c."  The /orm  how  to  record 
the  order  for  a  new  trial  accompanying  those 
rules  also  contains  the  following  words,  viz,^ 
— **  It  is  ordered  that  the  judgment  in  this 
"  case  and  all  subsequent  proceedings  there- 
*'  on  be  set  aside,  and  a  new  (rial  had  be* 
"  tween  the  parties,  &c.'* 

I  am  of  opinion  that  the  above  rule' and 
the  form  refer  to  the  consequences  of  grant- 
ing new  trial  of  a  contested  case  in  which 
plaintiff  and  defendants  were  present,  and  not 
of  re-opening  a  case  for  setting  aside  an 
ex'parte  order  ;  but  as  I  am  doubtful  on  the 
point.  I  have,  pending  (he  order  of  the 
Hon*l)le  Court,  in  dismissing  plaintiff's  claim 
ajyeinst  the  defendant  present,  upheld  (he 
former  order  of  decree  against  ihe  defendants 
who  are  absent  and  do  not  more  the  Court 
to  set  aside  its  ex-parte  order.  No  executioa 
shall  be  issued  until  the  receipt  of  (he  order 
of  the  Hon'ble  Court. 

The  judgment  of  the  High   Court  was  deli* 
vered  as  follows  by 

I  Norman^  C.  J. — We  think  it  may  be  com* 
I  pe(ent  (o  the  Judge  of  (he  Small  Cause 
f  Court,  on  hearing  the  objections  by  one  of 
several  defendants,  to  set  nside  (he  decree  as 
to  all  if  justice  seems  to  require  it;  as  for 
instance,  if  the  objeciion  is  one  wliiih  is 
comtnon  to  (he  case  of  all  ;  but  (hat  he  is  by 
no  means  bound,  because  the  decree  is  set 
aside  as  to  one  of  several  defendants,  la  inter- 
fere with  the  decision  already  pronounced 
against  others  who  do  not  object,  and  in  fact 
may  have  no  ground  fur  objectiugk  to  tha 
decree. 
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The  14th  April  1871. 

Present : 

The  HoD*ble  J.  P.  Normnn,  Officiating 
ChieJ  Justice,  and  the  Ron'ble  F.  B.  Kemp 
and  F.  A.  Glover,  Jik^^^*, 

SParchase  of  deoroe  by  a  jadgment- 
ddbtor  —  Szeoatlon  —  Sale  —  Caveat 
emptor— Notice. 

Case  No.  121  of  18*0. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Beerbhoom,  da^ 
ted  the  2oth  April  1870. 

Digamburee  Debia  (Plain tiff)  Appellant, 

versus 

Eshan  Chnnder  Sein  and  others  (Defendants) 
Respondents, 

Mr,  Cowie  and  Baboos  Sreenath  Doss  and 
Chunder  Madhub  Ghose  for  Appellant. 

Mr.  J,  W*  B.  Money  and  Baboos  Gopal 
Lall  Mitter,  Kishen  Succa  Mooherjee 
and  Nil  Madhub  Sein  for  Respondents. 

As  between  judgment-debtors  and  the  decree -holdflr, 
tbe  purchase  of  a  decree  by  one  of  the  debtors  operates 
AS  a  satisfaction  of  the  decree,  which  cannot,  after  such 
satisfaction,  legally  be  executed. 

Should  a  pale  take  place  in  execution  of  such  a  de- 
cree so  satistied,  the  sale  is  invalid  ;  and  if  the  proceed- 
ings leading  up  to  the  sale  included  specific  objections 
thereto  on  the  ground  of  such  satisfaction,  the  pur- 
chaser cannot  pretend  to  rely  on  any  legal  riirht  as  a 
purchaser  under  proceedings  mlid  upon  the  face  of  them, 
and  of  the  invalidity  of  which  he  had  no  means  of 
informing  himself. 

If  a  purchase  is  made  of  property  in  litigation  while 
puch  litigation  is  actually  goin^  on.  the  purchaser  is 
affected  in  ttie  same  manner  as  if  he  had  notice  of  the 
•dispute,  though  in  point  of  fact  h«  had  no  express 
notice  or  actual  knowledge  of  the  circumstances. 

Norman,  C,  J, — A  suit  for  enhancement  | 
of    rent    having    been     brought    by    Ktilee  | 
Nnrnin    Mookerjee,    Bipro  Cimm  Chucker-  ' 
hiitty,    and     others,  ngniust  the  nncestors  of 
Xnlee  Pershnd  Shndhoo,  was  dismissed  with 
"Costs  in  January  1830.     Kalee  Pershnd  sold  ' 
the    decree    to    Ram     Dynl    Banerjee    and 
oihei^s.     In  1858,  after  the    death    of  Bipro 
Churn  Chuckerbutty,  Kisto  Chunder  Chuc- 
l^erl^aiij;  ibe  son  and  re^reeeutaUTe  of  Bipro 


Churn  Chuckerbutty,  purchased  the  decree 
in  the  name  of  Sharodn  Pershad  Roy.  Oil 
the  30th  of  June  1864,  Sharoda  Pershad 
Roy  having  applied  for  execution  of  the 
decree  obtained  an  order  for  the  attachment 
of  a  putnee  talook,  called  Nakra,  Eenda  be* 
longing  to  the  plaintiff,  Digamburee  Debia, 
the  widow  and  heiress  of  Ealee  Naraia 
Chuckerbutty.  In  the  course  of  these  pro- 
ceedings, the  plaintiff,  on  the  11th  of  Sep- 
tember 1865,  presented  her  petition  to  the 
Judrre,  and  therein  alleged,  that  she  had  re- 
cently discovered  that  the  decree  had  been 
satisAed  by  having  been  purchased  by  one 
of  the  judgment-debtors,  Kristo  Chunder, 
in  the  name  of  Sharoda  Pershad;  that  Sharoda 
Pershad  held  that  decree  benamee  for  the 
heir  of  Kristo  Chunder;  and  therefore  that 
the  decree  ought  not  to,  and  could  not,  be 
executed  against  her. 

Mr.  Craster,  the  Judge,  overruled  the 
objections  of  the  plaintiff  and  ordered  that 
the  sale  should  proceed. 

On  the  27th  of  October  the  plaintiff 
presented  a  petition  to  the  Judge,  praying 
for  a  postponement  of  the  sale,  referred  to 
the  former  petition,  and  reiterated  the  state- 
ment that  one  of  her  co-debtors  had  bought 
the  decree  in  tiie  name  of  Sharoda  Pershad  ; 
and  that  thereby  the  decree  had  become 
satisfied,  and  saying  that  she  was  then  ready 
with  her  witnesses  to  prove  her  allegation. 

The  Judge  passed  an  order  on  the  petition 
refusing  to  allow  any  postponement.  As  it 
was  late  and  there  were  no  biddera,  tlie 
sale  did  not  take  place  on  the  27th  of 
October.  On  the  30lh  the  plaintiff  put  in 
a  fresh  petition  praying  for  postponement. 
The  sale  took  place  on  the  same  day,  and 
at  that  sale  the  defendant,  Eshnn  Chunder 
Sein,  became  the  purchaser  of  the  plaintiff^s 
putnee  talook  Nakra  Eeuda. 

The  plaintiff  having  appealed  Co  this 
Court  against  the  order  allowing  the  sale, 
on'the  9tli  of  May  1866  Mr.  Justice  Bayler 
and  Mr.  Justice  Pundit  considering  that 
the  Judge  had  not  given  sufficient  oppor- 
tunity !o  the  petitioner  to  prove  her  allega- 
tion that  the  purchase  by  Sharoda  Pershad 
was  a  mere  benaraee  transaction  r»j  und 
for  the  benefit  of  one  of  the  petitioner's 
co-debtor  under  the  decree,  remanded  the 
case  to  the  Judge. 

On  the  remand  the  Judge,  Mr.  ToogooA 
found  thai  the  purchase  l.y  Sharoda  Perahad 
Koy  was  made  benamee  for  Krist<^  CliuockTr 
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allowed  the  oV>jectioD,  and  ordered  that  the 
sale  be  set  aside. 

Mr.  Justice  Bayley  and  Mr.  Justice 
Shumboo  Nauth  Pundit  granted  a  review 
of  their  order  of  the  9ih  of  May  1866  on 
tlie  application  of  the  purchaser  at  the  snie. 
The  case  ultimately  went  before  a  Full 
Bench,  the  decision  of  which  is  reported  in 
IX  Weekly  Reporter,  page  230. 

Sir  Barnes  Peacock,  in  whose  reasoning 
the  other   Judges   concur,    points   out  that 
UDder   Section   208  of  Act  VIII  of  1859. 
where  a  decree  is  transferred  by   assigmenf, 
tpplication  for  execution  may  be  made  by  the 
person  to  whom  it  has  been  transferred  ;  and 
if  the  Court  shall  think  it  '^  just  and  proper" 
to  grant  such  application,  the  decree  may  be 
executed  in  the  same  manner  as  if  the  appli- 
cation had  been  made  by  the  original  decree- 
holder.   He  says : — '*  The  question  then  arises 
"  whether  it  is  just  and  proper  to  allow  one 
"  of  several   debtors,  who  has  purchased  a 
"  decree  against  himself  and  the  others,  to 
**  issue  execution  against  his  co-debtors  and 
"  recover  from  them  the  entire  amount.    The 
*'  ease  not  being  provided  for  by  any  specific 
•'  rule,  it  becomes  necessary   for   the   Court 
"  under  Regulation  III   of  1793    to   decide 
*^  the  case   according    to   the   principles   of 
"  justice,  equity,  and  good  conscience.     The 
"  Court  must,  therefore,  decide  whether  it  is 
"  according   to    the    principles    of  justice, 
**  equity,  and  good  conscience  to   allow   one 
•*  of  several  debtors  under  a   decree  to  pur- 
"  chase  the  decree  and  levy  the  whole  amount 
'*  against  his  co-debtors.  "    He  comes  to  the 
conclusion  that  '^  if  one  debtor   satisfies   the 
*' judgment-debt  and  takes   an   assigment  of 
"  it,  he  cannot  enforce  it  by   execution  or  in 
*'  any  way  agaiust  his  co-debtors,     tlis  only 
"  remedy    is  to  sue  them   for  contribution, 
"  and  to  compel    them    to    pay    him    their 
**  share  of  the  amount  for  which  the  decree 
^  was    purchased,    having    regard    to    the 
"  proportion  in  which  they  were   bound,  iVi- 
**  ier  le,    to  satisfy    the  original   decree  ;  " 
and  *'  that  the   debtor   in   this   case  having 
*'  taken  an  assigment  of  the  judgment,  was 
"not  entitled   to    enforce   it  by  execution 
**  against  his  co-debtors.*' 

The  Court  thought  that  whether  the 
ga|e  18  to  be  reversed,  so  as  to  deprive  the 
purcliaser  under  execution  of  the  benefit  of 
thpt  ^vehieh  he  has  derived  by  this  purchase, 
waa  a  matter  which  could  only  be  decided 
in  m  regular  spit. 


The  suit  now  before  us  was  brought  to  try 
that  question.  The  Subordinate  Judge  dis« 
missed  the  suit. 

He  says,  it  is  true  that  as  the  purchase  of 
the  decree  by  one  of  the  judgment-debtors 
was  tantamount  to  its  satisfaction,  no  exe- 
cution thereof  could  be  taken  out  again  ; 
but  it  is  not  alleged  by  the  plaintiff  either 
that  the  auction-purchaser  knew  that  the 
judgment-debtor  had  purchased  benamee  in 
the  name  of  Sharoda  Pershad,  or  that  they 
were  colluding  with  the  said  judgment-deb- 
tor. He  finds  that,  as  a  niatter  of  fact,  they 
were  not  aware  of  the  circumstances  as  to 
the  satisfaction  of  the  decree.  He  refers  to 
the  case  of  Jan  All  vergui  Jan  AH  Chow« 
dhry,*  I  Bengal  Law  Reports  Appendix, 
Civil,  page  56,  and  holds  that  as  the  defen- 
dant,  Eshan  Chunder,  acquired  the  proper- 
ty  at  the  sale  as  purchaser  in  good  faith  and 
without  fraud,  he  ought  not  to  be  deprived 
of  the  property  so  acquired ;  and  accordingly 
he  dismissed  the  suit. 

Fom  that  decision  the  plaintiff  appealed. 

I  think  that  since  the  Full  Bench  decision, 
it  must  be  taken  as  settled  that  as  between 
the  debtor  and  the  decree-holder,  the  pur- 
chase of  a  decree  by  one  of  several  debtors 
operates  aS  a  isatisfaction  of  the  decree  ;  and 
therefore  that  after  such  satisfaction  the 
decree  cannot  legally  be  executed. 

It  may  be  that  if,  in  a  case  like  the  present, 
a  debtor  having  satisfied  the  decree  failed' to 
cause  satisfaction  to  be  entered  up,  or  if  iu  ihe 
present  case  the  debtor  had  neglected  reason- 
able precautions,  and  had  omitted  to  take 
proper  means  of  giving  to  purchasers  at  the 
sale  notice  of  the  satisfaction  of  the  decree, 
a  person  purchasing  property  in  execution  of 
a  decree,  appeariug  on  the  face  of  it  to  bo 
good  without  notice  of  any  infirmity  in  the 
right  of  the  person  causing  the  decree  to  be 
executed,  would  not  be  affected  by  any  rights 
or  equities  of  the  judgment-debtors  against 
a  decree-holder  causing  the  decree  to  be  exe- 
cuted of  which  he  had  no  notice. 

In  the  present  case,  however,  the  pur* 
chaser  might  have  known  that  the  decree 
was  not  being  executed  by  the  original 
decree-holder.  Any  enquiry  as  to  the  title 
and  position  of  the  person  who  was  execa- 
ting  the  decree  would  have  led  at  once  to  the 
discovery  that  the  now  plaintiff  was  contend- 
ing  that  the  decree  was  one  which  had  been 
satisfied. 

»  10  W.  R,  p.  16i, 


Digitized  by 


Google 


374 


Ciril 


THB   WEEKLY  RRPOKTRR. 


RuUngif.         [Vol.  XV. 


Mh  Cowie  admitted  that  it  might  be  taken 
tliat  the  defendant,  Eahan  Chunder,  bought 
withc^ut  any  actual  knowledge  of  the  facts 
which  cqustituted  Qaiisfactlon  of  the  decree  ; 
but  he  relied  on  the  fact  that  he  bought  pro- 
perty at  a  sale  as  to  the  legality  of  which 
active  iitlgaiion  was  going  on,  and  contended 
that  li^  mnst  have  been  informed  of  the  pro- 
ceedings upon  the  petitions  of  the  27th  and 
30th  of  October. 

It  is  a.  general  rule  that  if  a  purchase  is 
made, pf  properly  in  litigation  while  snch 
litigation  is  actually  going  on,  the  purchaser 
is  affected  in  the  same  manner  as  if  he  had 
nbtice^of  the  dispute,  though  in  point  of  fact 
he  ha^  no  express  notice  or  actual  know- 
ledge of  the  circumstances. — See  Story's 
Equity  Jurisprudence,  Section  405  ;  Worsley 
versus  The  Earl  of  Scarborough,  3  Atkyns, 
page  ^92. 

The  proceedings  in  the  Court  leading  up 
to  the  §ate  under  which  the  defendant,  Eshan 
Cliunder,  claims  form  a  part  of  his  title.  I 
think  ft  clear  that  he  must  be  treated  as  if 
be  had  bought  the  property  with  notice  of 
these  proceedings.  It  roust  be  taken  that 
he  knew  that  there  was  a  contest  between 
the  plaintf^Tand  Sharoda  Persha^  whether 
the  deoree  had  been  satisfied  or  ngt,  and 
whether  tUe  decree  conld  be  legally  executed. 
Even  if  he  is  not  bonrld  by  tlfa  decision 
upon  the  appeal  as  to  the  invalidity  of  the 
sale,  liis  tiile  must  sttind  or  fall  with  that 
sale  ;  and  if  the  sale  is  invalid,  as  in  the  pre- 
sent stage  of  the  case  we  roust  hold  it  to  be, 
lie  caniiot  pretend  to  rely  on  any  legal  right 
as  a  purchaser  under  proceedings  valid  upon 
the  face  of  thera,  and  of  the  invalidity  of 
which  1^  hud  no  means  of  informing  himself. 

For  this  reason,  I  think  that  the.  judg- 
ment of  the  Subordinate  Judge  must  be 
reversed. 

It  is  stated  that  the  purchase-money  is  in 
Court  ;  attd  the  sale  having  been  set  aside 
the  defendant,  Eshan  Chunder,  is  no  doubt 
entitled  to  get  back  his  purchase-money. 
T*lie  plaifitiff  will  have  a  decree  for  posses- 
sion of  the  property  in  suit  with  costs  in 
both  the  Courts. 

Kemp,  J. — In  the  Court  below,  the  Subor- 
^nate  Judge  found  on  the  evidence  that  it 
bad  been  established  that  the  decree,  in 
satisfaction  of  which  the  sale  took  place, 
was  purchased  by  one  of  the  co-debtors 
in  tlie  name  of  Sharoda  Pershad,  and  that 
the  decree  thereby  became  satisfied.     But 


♦  Weekly  Reporter, 
Volume  IX,  pa^^e  234. 


the  Subordinate  Judge  did  not,  as  he  ob- 
serves, *'  think  it  right  that  because  one  of 
*'  the  judgment-debtors  purchased  the  decree 
'^  and  brought  the  disputed  property  to  sale 
"  in  execution  of  that  decree,  that  there- 
*'  fore  the  plaintiff  should  regain  poasession 
*<  of  the  said  property.  Further,  that  it  wis 
*'  true  that  as  the  purchase  of  tlie  decree 
'*  by  one  of  the  judgment-debtora  was 
'*  tantamount  to  its  satisfaction,  no  execa- 
^^  tiou  thereof  could'  be  taken  out  agaia  ; 
''  but  it  is  nowhere  alleged  by  the  plaintiff 
''  in  her  petition  of  claim,  that  the  fact  of 
"  one  of  the  judgment-debtors  having  en- 
<^  forced  the  decree  after  his  purchase  of 
'*  the  same  in  the  benamee  of  one  of  his 
*•  creatures,  Sharoda  Pershad,  was  either 
'*  known  to  the  auction-purchaser,  defen- 
'*  dant  in  this  case,  or  that  he  had  any 
^^  fraudulent  connection  in  the  matter,  or 
'*  that  he  colluded  or  leagued  with  the  said 
*' judgment  debtor."  The  plaintiff's  case 
was  dismissed  with  costs. 

It  appears  to  me  that  the  judgment  of  the 
Subordinate  Judge  is  wrong.  It  has  been 
held  by  the  Full  Bench* 
that  the  purchase  of  a 
decree  by  one  of  the  judg- 
ment-debtors operates  as  a  satisfaction  of 
that  decree,  and  that  the  judgment-debtor 
so  purchasing  cannot  enforce  that  decree  by 
execution  or  in  any  way  against  his  co« 
debtors,  but  the  only  remedy  is  to  sue  them 
for  contribution. 

It  therefore  being  found,  and  not  disputed 
before  us,  that  the  piirchase  of  this  decree 
was  made  by  one  of  the  judgment-debtors  in 
the  name  of  Slinroda  Pershad,  the  decree 
was  not  one  which  could  have  supported  the 
execution.  There  are  no  doubt  rulings  of 
this  Court  to  the  effect  that  the  Subsequent 
reversal  of  a  decree,  which  was  good  at  the 
time  the  sale  took  place,  will  not  affect  the 
purchase  made  by  a  third  party.  But  the 
present  case  is  quite  a  different  one.  This 
is  a  case  of  a  decree  which  was  satisfied 
when  the  sale  took  place,  and  which  there- 
fore ought  not  to  have  been  executed  at  alL 

Tliere  remains  the  question  whether  the 
defendant,  Eshan  Chunder,  the  purchaser, 
had  actual  or  constructive  notice  that  the 
plaintiff  had  prior  to  the  sale  declared  that 
no  sale  could  legally  take  place,  inasmuch 
as  the  decree  hud  been  eatisfied  by  the  pur- 
chase of  one  of  the  judgment-debtors  in 
the  name  of  Sliaroda  Pershad.  Now,  it  is 
clear  that  the  plaintiff  did  distinctly  pat 
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OD  record  this  oKjectioii  prior  to  the  sale  in 
her  petition  dnted  the  7th  Bhadro  1272,  B.  S. 
She  asked  the  Court  to  take  evidence  on  the 
point,  and  the  Court  directed  her  to  adduce 
evidence.  Notwithstanding  this,  and  in  the 
face  of  two  or  three  attempts  prior  to  sale 
on  the  part  of  the  plaintiff  to  be  permitted 
to  prove  her  pleas,  the  Court  proceeded  to 
sell  the  disputed  property. 

It  appears  to  rae  clear  that  with  this  speci- 
fic objection  to  the  sale,  which  was  on  record 
before  the  sale  took  place,  the  purchaser 
parchnsed  at  his  own  risk.  He  was  put  on 
edqoiry  and  ought  to  have  satisfied  himself 
that  the  decree  was  one  which  could  be 
etiforced.  The  purchaser  hns  been  examin- 
ed. He  admits  that  he  has  known  Sharoda 
Perehad,  the  benaraee  purchaser,  from  his 
childhood  ;  and  that  he,  the  purchaser,  was,  if 
he  is  not  now,  in  the  service  of  the  judg- 
ment debtor  who  purchased  the  decree.  I 
cannot  for  a  moment  believe  that  under  such 
cireamstances  he  was,  as  he  states,  entirely 
igoorant  of  the  fact  that  the  purchase  had 
lieen  made  bennmee,  or  of  the  nature  of  the 
plaintiff's  objections  to  the  sale  taking  place. 

As  to  the  consent  of  the  plaintiff  to  which 
the  Subordinate  Judge  alludes,  I  observe 
that  when  the  Court  determined  to  proceed 
to  sale  and  refused  to  enquire  into  the  plaint- 
iff's objections,  the  plain tiff'd  pleader  asked 
to  have  one  of  the  properties  lotted  sold 
first,  as  it  was  probable  that  the  sale  of  that 
property  would  satisfy  the  decree  and  render 
it  onnecessary  to  sell  the  other  lots.  This 
was  no  consent  to  the  sale  or  recognition  of 
its  legality. 

It  has  been  contended  that  the  plaint  does 
not  distinctly  state  that  the  defendant,  the 
porchaser,  had  notice  of  the  plaintiff's  objec- 
tion io  the  sale;  hut  on  turning  to  the  plaint, 
I  find  that  the  plaintiff  distinctly  states  that 
she  *'  urged  that  the  sale  could  not  legally 
be  proceeded  with,  and  that  the  sale  was 
effected  without  any  adjudication  of  her 
objections." 

On  the  whole  case,  it  appears  to  me  clear — 

Ist. — That  there  was  no  decree  existing 
which  could  support  the  execution  and  sale. 

2nd, — That  the  defendant  had,  if  not  nc- 
tuiil,  constructive  notice  of  the  j»lnintiff's 
o^j*'Ction,  and  that  he  purchased  without  mak- 
ing the  enquiry  which  the  recorded  objection 
of  the  plaintiff  put  him  upon  making. 


The  purchase-money  is  in  deposit  in  the 
Court  and  can  be  refunded  to  the  defend- 
ant. 

I  would  reverse  the  decision  of  the  Sub- 
ordinate Jpdge,  and  decree  the  plaintiff'* 
suit  with  costs  of  both  Courts  payable  by 
the  respondents. 

Glover,  /. — I  entirely  concur  in  this 
judgment. 


The  14th  April  1871. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markby, 
Judges, 

XMCemoranda  of  evidence  —  Reeorddd 
depositions  —  Raj  —  Znlieritanoe  ^ 
Castom  (local  or  family)— Sxoliuilon: 
of  females— Svidenoe. 

Case  No.  254  of  1868. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Lohardugga, 
dated  the  \2th  September  1868. 

Maharanee  Heeranath   Kooeree  (Defendant) 
Appellant^ 

versus 

Baboo  Burm  Narain  Singh   (Plaintiff)    /?«- 
spondent. 

The  Advocate  General  (Mr,  Cotoie)  at)d 
Baboo  Onooeool  Chunder  Mookerjee  for 

Appellant. 

Mr.  A.  T.  T.  Peterson  for  Bespondent, 

Where  there  is  conflict  between  a  Judge's  memoranda 
nf  evidence  and  the  recorded  depot! tionis  of  the  wit* 
ne."ses,  the  Court  must  be  guided  by  the  latter. 

Hrld  (by  Jackson^  J.y)  that  where  the  right  of  snocea- 
sion  to  a  Kaj  or  zemindaree  (dignity  and  estates) 
depends  upon  the  castom  which  regulates  the  devolu- 
tion of  the  Baj.  the  true  question  as  between  rival 
claimtiDtA  i^,  which  of  them  is  favored  by  the  custom  as 
known  to  the  public  functionaries  of  the  districti  aa 
recoo^nized  by  the  family  itself  of  the  late  Bajah,  and 
as  established  by  precedents. 

Hfxd  (by  Jackson^  J.J  that  for  the  purpose  of  as- 
certaining the  custom  of  any  given  family  on  particu- 
lar points,  there  can  be  no  more  important  source  of  in- 
formation than  the  deciaratiou  of  successive  heads  oi 
the  family  on  solemn  occasious. 
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Hkld  (by  Markby,  J.,)  that  where  the  impartibility 
o1  thef  dignity  and  states  of  a  Raj  had  lU  origin, 
opt  iu  any  custom,  family  or  local,  but  in  the  peculiar 
character  of  the  Raf  itself,  and  which  by  its  very  nature 
was  indivisible,  the  nature  of  the  Raj  would  not  ex- 
clude from  inheritance  any  persons  of  either  sex  if 
without  physical  or  intellectual  uifirmity. 

^  ;Hbld  (by  Mftrkby^  J.0  that  in  order  to  establish  a 
hocUdchOTy  or  family-custom  of  descent,  there  must  be 
•hewn  either  a  clear,  distinct,  and  positive  tradition  in 
the  iamily  that  the  custom  exists,  or  a  long  series  of 
-instances  of  anomalous  inheritance  from  which  the 
htolachar  may  be  inferred. 

Held  (by  Markby,  J,J  that  to  establish  a  local 
custom  to  exclude  females  from  inheritance  by  instnnces 
of  exclusion  in  a  certain  district,  the  dbtriot  must  be 
stated  and  described  geographically,  in  which  the  cus- 
tom is  now,  and  for  a  long  time  has  been,  prevalent, 
and  which  includes  the  property  in  question.  A  suffi- 
cient namber  of  instances  of  exclusion  within  that  lo- 
cality must  then  be  adduced  to  establish  that  the  custom 
extends  to^  the  whole  district,  and  therefore  governs 
the  succession  in  dispute.  Until  some  connection,  geo- 
gntphical  or  political,  is  shewn  to  exist  between  two 
districts,  there  is  no  ground  for  infening  th&  custom  of 
one  district  from  its  existence  in  another. 

JacksoTif  J.'-'TuK  subject  of  iovestigu- 
tiau  111  this  suit  is  the  riglit  of  succession  to 
the  Raj  or  zemindaree  (the  dignity  and  tiie 
estates)  of  Ramghur  in  Cliota  Nagpore,  va- 
cant by  the  death  of  Tiiloke  Nath,  the 
infant  son  of  the  last  actual  Maharajah  Rum 
JSuih  Singh,  Bahadoor. 


decided,  and  we  are  now  concerned  with  tliQ 
appeal  of  the  widow  mother.  ' ' 

In  determining  this  appeal,  there  are  two 
considerations  which  it  seems  to  me  impor-* 
taut  to  keep  in  view. 

The  first  is  that  although  in  point  of  form 
Burm  Narain  is  plaintiff  and  the  Ranee  it 
defendant,  yet  in  fact  both  stand  upon  the 
same  ground  as  claimants  of  an  estate  which 
is  in  the  custody  of  the  Court  of  Wards  ;  and 
therefore  the  burden  of  proof  does  not  lie 
on  the  one  side  more  than  on  the  other. 

The  second  is  that  the  Ranee  does  notaay 
more  than  her  antagonist  claim  Che  property 
under  the  strict  provisions  of  the  Hindoo 
Law,  hut  that  both  parties,  while  referring 
generally  to  the  Shnstras  (see  their  pluiot 
aud  written  statement  respectively),  also 
appealed  to  the  custom  which  regulates  the 
devolution  of  this  Raj, — and  this,  I  think 
it  abundantly  clear  for  other  reasons,  must 
be  the  basis  of  our  decision. 


The  infant  in  question  was  a  posthumous 
child,  and  it  seems  that  on  the  death  of  the 
Maharajah  without  issue,  the  Court  of  Wards 
h^d  assumed  the  charge  of  the  estates  which 
it  still  retains  pending  a  decision  by  the 
Civil  Courts  as  to  the  party  really  entitled. 

The  present  suit  was  commenced  by  Baboo 
Burm  Narain  Singh,  as  next  agnate,  against 
'  the  officer  of  the  Court  of  Wards  in  posses- 
sion, and  against  the  widow  of  the  late 
Maharajah  Ram  Nath,  mother  of  the  de- 
ceased infant,  as  '*  opposer  of  the  plaintiff's 
clfim." 

This  lady  alleged  herself  to  be  entitled 
as  heir  on  the  death  of  her  husband  and  her 
SOD  (paragraph  3,  written  statement).  But 
sh^  claimed  one  portion  of  the  property  in 
siiit^  namely,  guddee  khurkur^  as  her  own, 
alleging  it  to  have  been  purchased  for  her 
with  her  money  by  her  late  husband. 

In  A  separate  suit,  the  same  local  Court 
bad  to  decide  between  the  claims  of  the 
present  plaintiff,  and  a  third  person  who 
asserted  his  right  as  a  nearer  kinsman  but 
cognate. 

Barm  Narain  was  successful  in  both  suits, 
and  both  his  opponents  appealed  to  this 
Court.    The  appeal  of  the  cognate  has  been 


The  plaintiff,  of  course,  more  emphatically 
relies  on  this  custom  or  koolachar^  but  the 
defendant  also  gives  her  own  version  of  it, 
so  as  to  show  her  own  riglit  and  to  exclude 
the  plaintiff,  which  I  think  is  evident  on 
reading  the  oth,  6th,  7th  and  8Lb  aud  a  por- 
tion of  the  last  paragraph  of  her  written 
statement  together. 

But  what  seems  to  me  decisive  on  this 
point  is  the  judgment  of  the  Sudder  Court 
in  1813  between  the  ancestor  of  Barm 
Narain  and  the  Maharajah  of  that  time  (II 
Select  Reports,  pp.  92-97.) 

The  opinion  of  the  Court  (which  disposed 
of  the  suit)  was  in  these  terms  : — page  97— 
"  Adverting,  *however,  to  the  extent  and 
**  situation  of  the  estate,  to  the  zemindar 
**  possessing  the  title  of  Rajah,  and  to  his 
"  maintaining  a  sort  of  feudal  establishment 
**  of  troops  and  dependant  jageerdars,  the 
**  Court  could  entertain  little  doubt  that  it 
*'  was  not  a  common  estate  divisible  by  the 
"  laws  of  inheritance.'* 

It  does  not  precisely  appear  whether  the 
Sudder  Dewanny  Adawlut  concurred  io  or 
dissented  from  the  view  taken  by  the  Pro- 
vincial Court  in  that  case,  namely,  that 
Regulation  X  of  1800  did  not  apply  to  the 
estate  (I  should  have  been  inclined  to  adaiit 
that  it  did)  ;  but  the  question  does  not  seem 
to  be  of  much  importance,  for  the  custom 
abolished  by  Regulation  XI  of  1793  and  par- 
tially restored  by  the  later  law  is  that  of 
non-partition,  and  that  alone. 
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Nor  I  think  is  it  material  to  inquire  whe- 
ther, as  stated  by  Baboo  Shama  Cham  Sir- 
CAr(in  his  Digest,  pajre  19  (foot,  note)  2nd 
Edition),  the  etTect  of  (he  bewusta  and  the 
judgment  in  the  case  of  Ishau  Chand  versus 
Ishnr  Chunder  Roy*  is  to  clothe  large  zerain- 
darees  with  the  attributes  of  principalities. 

The  term  Raj  and  the  title  Rajah  as  used 
in  modern  times  do  undoubtedly  occasion 
a  certain  amount  of  confusion.  A  pretty 
clear  account  of  the  matter  will  be  found 
in  the  answers  to  a  series  of  questions  on 
the  rights  and  privileges  of  landholders, 
given  by  Gholam  Hossein  Khan  (author  of 
the  Siar-ool'Mooiakhereea)  find  the  Roy  Rot/- 
an,  printed  in  Harington's  Analysis,  Volume 
III,  pages  314-356,  —  see  especially  the 
answers  to  question  31  ; — and  the  case  of 
Hftjah  Tej  Singh  (then  called  Taj  Singh) 
is  expressly  mentioned  by  Gholam  Hossein 
Khan,  who  calls  him  (Question  30)  the 
zemindar  of  Ramgurh. 

The  true  question,  therefore,  in  this  case 
•  seems  to  be  whether  the  cUstom  of  the 
Ramgurh  zemiudareo  or  Raj,  as  deposed  to 
by  persons  acquainted  with  it,  as  known 
to  the  public  functionaries  of  the  district, 
as  recognized  by  the  family  itself,  and  as 
establislied  by  precedents,  favours  the  suc- 
cession of  the  male  heir  or  of  the  widow 
Knd  moiher. 

The  question  has  been  a  little  complicated, 
by  a  shifting  or  widening  of  the  issue  (I  am 
not  sure  which),  so  as  to  include  a  local 
custom;  but  it  seems  to  me  that  as  far  as  the 
plaintiff  is  concerned,  this  amounts  to  no- 
ilung  more  than  his  seeking  to  sirengtlien 
his  evidence  <is  to  hoolackar  or  custom  in 
bis  own  family,  by  showing  that  a  similar 
custom  prevailed  in  families  of  the  same  or 
Dearly  the  same  rank  in  the  vicinity. 

If  we  look  at  it  in  this  point  of  view, 
we  are,  I  think,  relieved  from  certain  dif- 
ficultit^s  as  to  the  kind  of  proof  required 
and  as  to  the  precise  allegation  of  the 
plalotiff. 

In  this  way,  also,  we  are  less  embarrassed 
by  abstract  quesiious  of  Hindoo  Law  :  and 
we  also  conform  to  the  injunctions  of  Menu, 
Book  VIII,  verse  41,  where  lie  prescribes 
iuqairy  into  the  "  rules  of  certain  families" 
as  amoiig  the  "  peculiar  laws"  which  are 
to  be  "established*'  (if  thoy  be  not  repug- 
iiaDl  to  the  law  of  God,  adds  Culluca). 


♦  1  S.  D.  A.,  p.  2. 


Upon  the  issue  I  have  stated,  it  s^enlB  U> 
me  that  the  plaintiff  was  entitled  to  judg- 
ment and  that  he  has  been  properly  declared 
entitled  to  succeed  to  the  Raj  ^nd  the  es* 
tates. 

I  think  that  the  witnesses  called  by  the 
plaintiff  prove  that  in  the  belief  of  inefi&b^rs 
of  the  family  and  by  general  r6pute  th^ 
koolachar  excluded  females. 

From  the  mode  in  which  the  Judge's  notes 
of  the  evidence  are  worded,  it  would  seem 
at  first  sight  as  if  the  witnesses,  or  at  any 
rate  most  of  them^  meant  to  affirm  as  the  oaly 
custom  with  which  they  were  acquainted  the 
succession  of  a  single  heir  and  the  non-par- 
ticipation of  younger  brothers  ;  but  I  think 
this  was  not  the  meaning  of  the  Witnessed, 
as  shewn  by  the  original  depositions,  and 
that  they  meant  to  be  as  explicit  on  the  one 
point  as  on  the  other. 

The  occasional  conflict  between  the  Judge's 
memoranda  and  the  recorded  depositions  fs 
no  doubt  very  embarrassing,  and  it  is  especi- 
ally vexatious  where  the  memorandum  is  not 
full  and  where  the  Judges  of  appeal  are 
unacquainted  or  imperfectly  acquainted  With 
the  vernacular.  In  fact  the  more  nearly  the 
note,  approaches  to  a  complete  representation 
of  the  witness's  testimony,  the  greater  is  the 
difficulty  :  and  I  may  say  that  in  some  caseia  v 
the  inclination  of  my  mind  has  bedn  to  sus- 
pect that  the  note  represented  more  exactly 
the  witness's  meaning  than  the  actual  de- 
position did. 

But  I  think  there  can  be  no  doubt  tha( 
in  case  of  difference,  the  actual  recorded 
evidence  in  ex£enso  is  what  we  roust  be 
guided  by;  and  it  is  to  be  hoped  that  the 
Procedure  Code  may  shortly  be  improved 
in  this  respect,  so  as  to  get  rid  altogether 
of  the  double  record. 

And  in  considering  the  recorded  evidence 
in  this  case,  as  well  as  the  written  state- 
ments, allegations,  and  oral  pleadings  of  thid 
parties,  large  allowance  must  be  made  for 
the  circumstances  of  the  trial.  Courts 
highly  untechnical  and  simple,  pleaders  very  ^ 
imperfectly  educated  and  trained,  agents 
whose  advice  continually  misleads,  compel 
us  to  be  extremely  cautious  in  the  inference 
we  draw  from  the  line  taken  by  either  party 
in  Court,  and  in  the  construction  which  we 
put  on  the  evidence  recorded. 

It  is  safer  to  collect  the  mehning  of  il 
witness  from  the  whole  of  bis  testioiODy^ 
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than  to  give  their  full  meaning  to  isolated 
parts  of  it.  And  if  the  witnesses  in  the 
present  case  be  so  dealt  with,  I  think  the 
plaintiff's  contention  will  be  found  to  be 
amply  substantiated,  so  far  that  is  as  in  the 
nature  of  the  case  the  witnesses  could  go. 

For  instancei  I  understand  the  first  witness, 
Thakoor  Jetb  Singh,  a  witness  from  his  hge 
and  position  of  great  importance,  to  affirm  a 
familj-custom  whereby  Maharanees,  widows, 
ldo  not  inherit  the  estate,  but  receive  nn 
assignment  of  land  worth  rupees  4.  000 
yearly  for  their  maintenance.  He  also  affirms 
the  custom  of  succession  by  a  single  heir, 
younger  brothers  receiving  maintenance, 
maintenance  in  both  cases,  as  usual  under 
the  Mi  takshara,  indicating  incapacity  for  and 
exclusion  from  an  inheritance  of  the  estate. 

In  like  manner,  Thakcor  Sirvee  Singh,  a 
person  of  good  family  it  would  seem,  though 
not  of  the  Ramghur  house,  positively  says  : — 
**;  No  Maharanee  has  ever  sat  in  the  guddee  ; 
**  it  is  not  the  custom  of  the  family,*'  which 
in  the  native  idiom  is  tantamount  to  saying 
there  ia  a  custom  against  it. 

The  third  witness,  Nund  Lall  Singh,  does 
not  speak  very  decidedly  ;  but  the  tendency 
of  his  evidence  is  against  female  succession, 
and  it  is  remarkable  that  such  evidence  was, 
though  remotely,  against  his  own  interest, 
his  father  having  married  a  daughter  of 
Koonwar  Bodh  Singh  (plain tiflTs  ancestor 
and  youngst  son  of  the  first  Maharajah),  and 
he  himself  therefore  being  in  the  possible  line 
of  descent  if  daughter's  sons  could  inherit, 
'  which  according  to  the  other  witnesses  they 
could  not  in  this  family. 

The  4th  and  5th  witnesses  merely  say 
that  they  never  heard  of  instances  of  a 
woman  succeeding  to  the  guddee,  but  it  is  to 
be  observed  that  the  defendant  does  not 
appear  to  have  asked  in  cross-examination 
whether  a  female  could  succeed  if  the  case 
Vere  to  arise. 

The  same  observation  applies  to  the  6th 
Witness,  but  he  refers  to  the  fact  (as  did 
the  preceding  witness)  of  the  widows  of 
three  previous  Malmngahs  being  alive  and 
fsays  the  preceding  wiiuess)  in  the  receipt 
of  maintenance. 

The  9th  Witness  strongly  affirms  the 
custom  to  exclude  females,  nnd  he  is  de- 
scended on  the  maternal  side  from  this 
fainilj. 


A  still  more  important  witness  is  the 
Rajah  of  Beersote  (No.  11),  the  head  of 
another  crreat  family  which  intermarries  wiiii 
that  of  Edruk  (Ramgurh),  and  he  distinctly 
affirms  that  neitlier  iu  his  own  family  nor  io 
that  of  Rumgurh  are  females  capable  of 
succeeding. 

It  is  true  he  goes  on  to  state — **  I  say  this 
because  no  woman  has  ever  sat  on  the  gud- 
dee in  that  fnmfly  or  in  mine."  I  do  not 
understand  the  witness  by  these  words  to 
retract  his  previous  affirmance  of  the  custom 
but  merely  to  support  it  by  reference  to  the 
fact. 

Some  of  these  witnesses  were  afterwards 
re-called,  and  gave  evidence  to  prove  other 
instances  iu  which  a  similar  custom  existed 
and  had  been  maintained  in  spite  of  efforts 
by  the  widows  to  break  through  it. 

I  have  no  hesitation  in  saying  that  if  we 
are  to  decide  between  this  evidence  and  that 
which  is  adduced  by  the  defendant  to  rebut 
it,  I   prefer   the   evidence   for   the  plaintiff 

But  to  my  mind  the  oral  evidence  is  the 
least  convincing  part  of  the  plaintiff's  case, 
and  there  is  much  more  decisive  matter  be* 
hind. 

For  the  purpose  of  ascertaining  the  custom 
of  any  given  family  on  particular  points, 
there  can  be  no  more  important  source  of  in* 
formation  than  the  declaration  of  successive 
heads  of  tlie  family  on  solemn  occasions,— 
and  in  this  case  that  source  of  information 
is  open  to  us. 

In  the  first  place,  we  have  the  relorn 
made  by  Maharajah  Shumboo  Nath  Singh, 
on  the  22ud  June  1846,  in  obedience  to  a 
requisition  of  the  Governor  Generars  Ageot 
and  Commissioner  calling  for  a  statement  of 
heirship  to  the  zemindars  and  ticcadars  of 
the  division. 

On  that  occasion,  the  Maharajah  distinct- 
ly  and  publicly  acknowledged  the  plaintiff, 
Burm  Narain,  as  heir  next  in  succession  to 
his  surviving  brother  Ramnath  who  followed 
him  as  Maharajah. 

It  is  said  that  the  form  in  which  the  re- 
turn is  framed  would  not  permit  of  the  men- 
tion of  wives,  but  this  appears  to  me  quite 
idle.  The  paper  is  called  a  *•  statement  of 
heirship,"  and  the  omple  column  of  "re- 
marks" would  certainly  permit  and  would 
have  contained  the  mention  of  the  wife,  if 
she  had  been  capable  of  suceoeding. 
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An  tlie  Mnhnrnjah  left  n  wrdowj  and  as 
n&ong  Hindoos  marriage  is  contracted  at  a 
very  early  age,  I  think  it  is  to  be  presumed 
tliat  he  was  married  at  the  time  he  made 
this  retorn, — a  presamption  much  strength- 
ened bj  the  words  in  the  4tb  column   of  the 

f  form,  "  at  present  no  son  is  born."  These 
words  appear  to  me  indicative  of  the  mar- 

I  rie^  state  and  of  the  expectation  of  issue. 

This  pablic  act  of  the  Maharajah  Shumboo 
Nath  Singh  appears  to  me  to  be  an   insuper- 
able obstacle  for  the  defendant,  and  all  but 
:  condnsive  in  favour  of  the  plaintiff. 

Bat  next  we  have  the  petition  or  memo- 
rial of  the  succeeding  Maharajah  ;  but  be- 
fore I  speak  of  that  paper  I  will  advert  to 
the  history  of  succession  in  the  family. 

Testimony  seems  unanimous  as  to  this, 
that  neither  in  times  antecedent  to  Tej  Sing, 
the  first  Rajah  of  the  present  family,  nor  in 
later  days,  has  (here  been  any  instance  of  a 
female  succeeding  to  the  guddee  ;  but,  as  ob- 
served by  the  Judge  below,  there  is  no  exact 
information  as  to  the  state  of  the  family 
before  Tej  Sing  :  so  that  it  cannot  be  said 
whether  it  affords  examples  of  the  super- 
session of  a  female  heir  or  not.  Nor  is 
there  any  such  instance  in  the  early  days  of 
the  present  family,  for  down  to  the  genera- 
tion just  passed  there  has  been  abundant 
male  issue. 

But  it  so  happened  that  the  three  sons  of 
Maharajah  Sidhnath  Singh  (who  was  the 
great  grandson  of  Tej  Singh)  all  died  with- 
ont  male,  or  indeed,  it  seems,  any  issue, 
but  leaving  widows.  In  each  instance  the 
succession  was  taken  up  by  the  next  bro- 
ther, the  widow  being  passed  over. 

There  are  thus  two  instances  which, 
although  modern,  are  in  exact  accordance 
with  the  custom  alleged  by  the  plaintiff. 

The  defepdant  seeks  to  get  over  these 
facts  by  the  averment  contained  in  the  6th 
paragraph  of  her  written  statement,  where 
she  says  that  the  three  brothers  (of  whom 
the  last  was  her  husband)  had  lived  in 
mutual  good  feeling  and  commensality,  and 
*'  held  in  partnership  the  ancestral  pro- 
"  perty."  She  goes  on  to  say  :— **  In  this 
*' estate  of  common  interest,  on  the  demise 
**  of  one  brother  without  issue,  the  next 
'*  brother,  upon  receiving  the  mark  of  Rojah 
'*  elect  on  his  forehead  from  the  hands  of 
"his  elder  brother,  assumed  the  reign  of 
.''the  priucipality  one  after  another;  and 


"for  reasons  above  stated,  as  also  under 
''  the  provisions  of  the  Shastra,  the  ri^hi 
"  of  succession  to  the  Raj  at  that  time  wai 
«  disallowed." 

Now,  unfortunately  for  her,  the  decision 
of  the  Sudder  Court  in  1813  had  set  at 
rest  tlie  question  of  "  partnership"  in  the 
property,  not  to  speak  of  the  evidence  on 
that  point.  And  it  is  difficult  to  conceive 
any  theory  of  joint  ownership  which  shoulcl 
make  brother  succeed  after  brother,  and  then 
suddenly  terminate  the  course  of  male  d^ 
scent  in  favor  of  the  youngest  widow. 

But  the  defendant  apparently  rests  her 
case  very  much  on  the  fact  of  commen- 
sality between  the  brothers,  as  justifying 
their  preference  to  widows  ;  and  in  the  4th 
para|;raph  she  asserts  that  plaintiff  is  dis- 
qualified by  reason  of  his  having  lived  (as 
well  as  his  imme«liate  ancestors)  separate 
and  at  a  distance  from  the  senior  branch  ; 
and  in  the  8ih  paragraph  she  puts  this  in 
a  different  way  by  objecting  to  him  as  a 
jageerdar. 

Those  objections  appear  to  be  disposed 
of  by  Maharajah  Shumboo  Naih'a  return, 
which  of  course  would  not  have  recognized 
Burm  Narain  if  he  had  been  disqualified  for 
any  such  reasons. 

But  it  is  on  this  part  of  the  case  that  tiHe 
memorial  of  Maharajah  Ram  Nath,  which 
I  mentioned  a  little  way  back,  appears  to 
me  to  have  so  much  significance. 

Tiiis  document  is  dated  I7th  November 
1862,  and  was  written  by  way  of  answer 
and  in  obedience  to  a  purwannnh,  apparent- 
ly of  the  Deputy  Commissioner,  transmit- 
ting to  the  Maharnjah  for  explanation  two 
copies  of  nrzees  submitted  by  Moharftnee 
Thakoor  Nath  Saliee,  widow  of  the  late 
Maharajah  Shumboo  Nath  Singh,  in  whidi 
she  appears  to  have  made  certain  allegations 
and  complaints  to  the  refutation  of  which, 
accordingly  the  Rajah  addresses  himself. 

In  considering  the  terms  of  this  petition, 
it  is  natural  to  observe  that  it  begins  with 
a  most  important  recital.  It  sets  out  the 
contents  of  the  official  purwannah  to  which 
it  is  an  answer,  to  the  following  effect : — 
**  that  Eoonwar  Ram  Nath  Singh,  brother 
*'  and  heir  of  the  deceased  Maharajah 
*'  Shumboo  Nath  Singh,  has  been  appointed 
**  Rajah,  ♦  ♦  ♦  ♦  ihat  the  Maharanee^ 
*'  petitioner,  is  entitled  to  maintenance  only^* 
&c.  &c. 
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The  title  of  the  Rojuh  bein^  thus  fully 
acknowledged  by  the  official  whom  he  was 
addressing,  it  was  not  necessary  for  him  to 
insist  upon  the  validity  of  that  title,  or 
else  we  mi^ht  have  expected  to  find  a  clear 
statement  of  the  custom  on  which  that  title 
rested  ;  but  he  is  only  concerned  to  answer 
the  particular  statements  made  by  the  Ma- 
haranee, to  which  his  attention  had  been 
called. 

But  what  has  struck  me  very  much  in 
connection  with  this  paper  is  this.  If  the 
custom  or  tradition  of  the  family  had  been 
what  the  defendant  represents,  namely,  that 
of  brothers  living  in  commensality,  one  took 
after  the  other  in  the  absence  of  male  issue, 
and  that  the  last  of  such  brothers  would 
be  succeeded  by  his  widow  (the  brief  ex- 
istence of  the  posthumous  son  is  little  no- 
ticed throu(]chout  this  case),  we  should  most 
pirobably  have  found  it  asserted  in  the 
petition  of  this  Rajah,  for  he  was  precisely 
in  this  position, — the  last  of  three  brothers 
who  had  one  after  another  succeeded  to 
the  guddee,  not  young,  married,  but  with 
doubtful  chances  of  male  issue. 

Is  it  likely  that  in  such  circumstances  he 
would  not  have  saved  the  claim  of  his  own 
wife  (the  now  defendant),  as  against  a  dis- 
tant relative  with  whom  he  does  not  appear 
to  have  been  on  any  terms  of  intimacy. 
But  he  nowhere  makes  any  reference  to 
such  rights,  and  speaks  of  the  wife  of  the 
late  Mahnnijah  as  beiuc^  entitled  to  mainten- 
ance according  to  the  custom  of  the  family, 
•*  just  as  other  Maharanees  receive,"  with- 
out any  sort  of  distinction. 

Nor  does  he  appear  at  any  time  previous 
to  his  death  to  have  made  any  such  state- 
ment in  her  favour,  although  he  might  rea- 
sonably have  been  expected  to  do  so ;  for 
she  was  only  three  months  advanced  in  preg- 
nancy at  the  time  of  his  death,  and  it 
would  be  of  course  uncertain  of  which  sex 
the  child  would  be. 

Another  very  important  point  in  the  plain- 
tiffs favour  is  the  declaration  of  the  Judcje 
who  tried  the  suit,  that  in  that  part  of  the 
country  women  do  not  inherit  estates  of  the 
class  to  which  the  Ramgiirh  zeminduree  be- 
longs. I  understand  the  Judjre  to  refer,  not 
merely  to  the  district  of  Lohurdugga  in 
which  he  happened  to  be  sitting,  or  that  of 
Hazareebagh  to  which  the  suit  properly  te- 
longed,  but  to  the  division  or  province  of 
Chota  Nagpore  ;  and  the  declaration  is  of 
the  laor^  importaQce  because  the  Judge  is 


not  merely  the  officer  presiding  in  the  Civil 
Court,  but  also  the  head  of  his  district  ia 
executive  matters  and  necessarily  versed  ia 
the  political  condition  of  the  province. 

The  times  and  the  present  constitution 
of  our  Civil  Courts  are  favourable  to  the 
advancement  of  claims  which  in  other  days 
would  not  have  been  brought  forward.  The 
pretention  which  was  faintly  suggested  oa 
the  death  of  a  former  Maharajah  has  now 
been  set  up  with  more  boldness  ;  but  I  think 
it  has  been  properly  overruled.  And  I  am 
bound  to  add  that,  according  to  my  own 
knowledge  and  belief  in  such  cases,  to  reverse 
the  judgment  of  the  Court  below  and  to 
sanction  the  claims  of  the  defendant  woald 
create  a  most  dangerous  precedent,  and 
would  introduce  into  a  large  tract  of  coun- 
try the  most  serious  confusion  and  dis- 
trust. 

In  my  judgment,  therefore,  the  decision 
of  the  lower  Court  should  be  affirmed,  and 
this  appeal  dismissed  with  costs. 

Markhy,  J, — This  was  a  auit  brought  by 
the  plaintiff  to  recover  a  large  amount  of 
real  and  personal  property  which  was  in  the 
hands  of  the  Court  of  Wards. 

The  plaintiff  alleged  that  the  property  in 
question  belonged  to  him  as  successor  to  the 
Raj  of  Ramgurh.  The  representative  of 
the  Court  of  Wards,  who  is  a  defendant, 
claims  no  interest  in  or  right  to  retain  the 
property,  and  only  asks  for  costs.  The 
other  defendant  claims  also  by  right  of 
succession  all  the  property  except  that  call- 
ed Guddee  Khurkur,  and  this  she  claims  as 
her  stridhun. 

The   general   history  of  the  Ramgurh  fa- 
mily and  the  estates  belonging. to  it   during 
the    past  100   years    is  well  known  and  not 
disputed.     About   the   year  1772,  the    then 
Rajah    Moknnd     Singh    having    come    into 
collision    with    the   Britisii    Government  on 
account   of  his    refusal    to  pay   revenue,    an 
expedition     was    sent    against    him.      Two 
members  of  the   family,  Tej  Singh  and    Jye 
Sree  Singh,  assisted  the  British  Governxnent 
a<;ainst    their  relative  ;    and  ultimately    the 
estate  having  been  declared  to    he    forfeited, 
it    was    conferred    upon  'Tt-j    Sincrh   hj   the 
British  Government,  together  with  tlie    title 
of  Rajah    or    Maharajah,    which  is  the  tide 
generally    used    in   this  family.     Successive 
pottahs  were  granted  by  the  British  Govern- 
ment to  Maharajah  Tej  Singh  and  his  eldest 
sou  Maharajah  JParush  liath  Singh  for  limited 
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periods,  And  ultimately  oo  the  25th 
March  1790  an  ordioary  settlement  for  10 
years  was  made  with  Maharajah  Monee 
Nath  Singh,  the  elest  sou  of  Maharajah 
Farush  Nath  Singh,  which  settlement  was 
by  legislative  proTision  subsequently  made 
perjHitual, 

In    the    life-time   of    Maharajah    Monee 
Nath   Singh,  a   claim    was   made  by  Boodh 
Singh,  the  youngest   son  of  Maharajah   Tej 
Singh,  to  have  the  family    property   divided 
in  the  usual  way.     The  claim  was  contested, 
and  the  liti^ration   was  continued  after   the 
death   of  Maharajah   Monee  Nath  Singh  by 
his  eldest  son,  Maharajuh  Sidh  Nath   Singh. 
Boodh   Singh   in    that  case  rested  his  claim 
to  the  partition  on  two  grounds,    first,  on  an 
arrangement   between    the    Maharajah   Tej 
Singh   and  his  sons  made  at  the  time  of  the 
grant ;  and  secondly,  on  the  general  ground 
of  inheritance.     The  Sudder  Court,  confirm- 
ing the  decision  of  the  Courts  below,  consi- 
dered  that  the  alleged  arrangement  was  not 
established  by   proof ;  and  according  to  the 
report  of   the  case   in  the    Select  Reports 
(Volarae  II,  page  97)  **  with   respect  to  the 
*'  validity  of  the  claim  of  the  plain tifi"  ac- 
**  cording    to    the    Hindoo    law    of     inhe- 
<'  ritauce,  the  Court  observed  that  this  point 
"  turned   upon    the   further    question    whe- 
'*  ther  the  estate  in  dispute  was  to  be  con* 
"  sidered  a  commop  zemindaree   divisible  by 
**  the  laws  of    inheritance,  or  one  of  those 
**  estates  which,  by    the   custom   noticed   in 
**  and  abolished  by  Regulation  XI  of  1793" 
"  [but  restored  by  Regulation   X  of  1800], 
'*  descended  to  one  heir  in  exclusion  of  all 
''  the  other   members  of  the   family.     Ad- 
**  verting,  however,   to   the   extent  and   si- 
*'  tuation    of  the    estate,    to    the   zemindar 
''  possessing   the   title  of  Rnjah,  and    to  his 
'*  maintaining  a  sort  of  feudal  establishment 
**  of  troops  and   dependant  jogeerdars,  the 
**  Court  could    entertain   little   doubt    that 
"  it  was  not  a  common   zemindaree  divisible 
"  by  the  laws   of  inheritance."     The   term 
R*j  is  not  used  in   this  judgment,  but   the 
Maharajah  on    that  occasion  in  stating   his 
emse  says  :-— ^'  According  to  the  custom  of  the 
**  mountainous  country  and  the  usage  of  the 
'*  family,  the  estate  was  not   divisible  :  but 
^  that  on   the   death  of  the   Rajah   for   the 
**  time  being,  he  is  always  succeeded   in  the 
**  Raj  and  zemindaree  by  the  eldest  son,  to 
**  the  entire  exclusion  of  the  other  branches 
"  of  the  family." 

Maharajah    Sidh   Nath   Singh,  who   was 
thas     conErmed    in    the  possessioii  of  the 


dignity  and  estates,  left  three  sons  ;  Maha- 
rajah Luchmee  Nath  Singh,  who  died  in  the 
year  1842  without  issue,  but  leaving  a 
widow.  The  widow  did  not  however  suc- 
ceed, as  she  would  done  in  the  usual  course 
of  succession  to  a  husband's  separate  estate, 
but  the  next  brother,  Maharajah  Shumboo 
Nath  Singh,  did  so.  He  died  about  the  year 
1862,  also  without  issue  and  leaving  a 
widow  ;  but  again  the  widow  was  ^passed 
over  and  the  succession  was  assumed  by 
Maharojnh  Ram  Nath  Singh  who  died  oa 
the  9th  October  1866  leaving  his  widow, — 
the  present  defendant.  She  was  then  preg- 
nant, and  was  delivered  of  a  son  in  the  fol- 
lowing April  ;  but  this  son  survived  only  a 
few  months,  and  it  was  during  this  period 
that  the  Court  of  Wards  took  possession  of 
the  estate.  On  the  death  of  this  child,  both 
the  plaintiff  and  the  female  defendant  claim- 
ed the  property,  and  the  plaintiff  brought 
this  suit. 

What  we  have,  therefore,  to  consider  it 
whether  the  plaintiff  has  made  out  his  title. 
If  he  has  not,  this  suit  must  be  dismissed 
without  regard  to  whether  the  widow  has 
made  out  her  claim  or  not. 

Before  considering  whether  the  plaintiff*! 
title  is  established  by  the  evidence,  I  will 
state  generally  what  I  consider  to  be  the  na- 
ture of  the  claim  which  the  plaintiff  seeks  to 
establish,  and  which  differs  in  iroportaDt 
particulars  from  an  ordinary  claim  to  im- 
moveable property. 

I  am  not  aware  o^  any  definition  of  a  Raj 
which  will  enable  me  to  say  preci&ely  whe- 
ther or  not  the  succession  in  dispute  ia 
this  case  is  properly  denominated  the  suc- 
cession to  a  Roj.  I  imagine  that  where 
that  term  is  used,  it  rather  represents  a 
dignity  than  an  estate — though  it  may  some- 
times be  used  to  include  an  estate  where 
that  estate  is  appurtenant  to  the  dignity. 
And  from  the  expressions  which  have  beea 
currently  used  in  the  family,  such  as  *'  ascend- 
''  ing  the  guddee,"  *'  affixing  the  teeluk/* 
and  so  forth,  I  imagine  that  there  was  inthia 
family  some  hereditary  dignity,  and  this  dig- 
nity has  been  sometimes  called  a  Raj. 

It  is  at  any  rate  certain  that  the  estatei 
now  in  dispute  are  not  susceptible  of  divi- 
sion, and  that  the  persons  who  under  the 
ordinary  Mitakshara  Law  of  inheritance 
would  have  been  joint  owners  were  entitlee 
to  maintenance  only.  That  appears  to  have 
been  disputed  in  the  Court  below,  but  is 
not  in  dispute  now.    Whether  this  was  b^ 
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koolachcfr,  t.  e.,  family  custom,  or  bj  local 
custom,  or  how  otherwise,  has  not  ia  this 
case  been  distincUj  asserted.  In  the  case 
in  the  Select  Reports  already  referred  to, 
it  was  put  by  the  then  Maharajah  on  two 
grounds,  but  of  course  only  one  can  exist 
in  point  of  fact  ;  and  I  gather  that  the 
Sudder  Court  considered  that  the  custom 
which  regulated  the  descent  of  these  estates 
was  that  abolished  by  Regulation  XI  pf  1793 
aud  re-established  by  Regulation  X  of  1800. 
But  that  custom,  as  it  exists  now,  is  not 
strictly  speaking  either  a  family  or  a  local 
one.  It  is  hardly  what  is  usually  called  a  cus 
torn  at  all.  I(  is  the  exceptional  course  of 
descent  of  particular  estates,  not  having  its 
legal  origin  in  any  ancient  usage  of  a  family 
or  district  but  in  purely  financial  considera- 
tions, and  clearly,  therefore,  founded  on  the 
special  permission  or  agreement  of  the  ruling 
power.  That  exceptional  course  of  descent 
was  abolished  ;  but  Regulation  X  of  1800 
provided  that  the  "  local  custom  of  the 
country*'  in  the  jungle  mehals  and  other 
aimilar  districts  should  never theless  be  con- 
tinued in  full  force. 

There  is  no  doubt  that  this  last  Regula- 
tion applies  to  (he  district  where  this  pro- 
perty is  situated,  and  the  Sudder  Court 
seems  to  have  thought  the  succession  to 
these  estates  was  governed  by  it.  But  I 
think  it  may  be  considered  as  a  matter  of 
great  doubt  whether  these  Regulations  have 
any  application  to  the  course  of  descent 
either  of  the  dignity  or  of  the  estates  of 
this  family.  I  think  it  more  probable  that 
this  is  one  of  those  cases  in  which  primogeni- 
tare  has  been  adopted,  not  for  financial  rea- 
sons regarding  the  estate,  as  in  the  cases  re- 
ferred to  in  Regulation  XI  of  1793,  bat  for 
political  reasons  regarding  the  dignity  which 
at  one  time  was  in  all  probability,  if  not 
regal,  at  least  viceregal,  and  by  its  very 
nature  therefore  indivisible  ;  and  it  appears 
to  me  that  the  estates  are,  as  the  plain tifif  puts 
it  in  his  plaint,  appurtenant  to  the  Raj,  or  as 
it  is  put  by  the  Privy  Council  in  the  case  of 
the  Tipperah  Raj*  (and  which  comes  to  the 
same  thing),  the  title  to  the  dignity  and  to 
the  estate  are  one. 

If  (his  be  the  right  view  of  this  cose  (and 
I  think  it  is  so),  then  it  is  clear  that  the 
impartibility  of  the  dignity  and  estates  has 
its  origin  not  in  any  custom,  family  or  local, 
nor  in  the  Regulations,  but  in   the   peculiar 


»  i  W.  R.,  P.  C,  p.  180. 


character  of  the  Raj  itself.  The  qoestioa 
might,  indeed,  arise  how  the  estates  becaoia 
appended  to  the  dignity,  so  that  they  passed 
under  one  and  the  same  title,  whether  bj 
permission  or  agreen^ient  of  the  goyeming 
body,  or  by  family  or  local  custom.  This, 
however,  is  only  a  matter  of  historical  is- 
terest,  because  the  origin  of  a  partieolir 
course  of  descent  is  only  important  as  assist- 
ing to  clear  up  obscure  questions  of  inherit- 
ance  which  arise  under  it ;  but  in  the  pr^ 
sent  case  the  estates  being  appurtenant  to 
the  Raj,  their  course  of  descent  is,  if  I  maj 
so  say,  absorbed  in  that  of  the  dii^nity  sad 
may  be  altogether  disregarded.  Having  ts- 
certained  the  successor  to  the  Raj,  the  •a^ 
cession  to  the  estates  follows. 

This  point  of  view  appears  to  me  importSBt 
for  several  reasons.  In  the  first  place,  ws 
thus  get  rid  entirely  of  the  Regulations  XI 
of  1793  and  X  of  1800,  and  thus  of  aqaei- 
tion  which  appears  to  me  of  some  difficaltj, 
namely,  whether  all  customs  being  swept 
away  in  1793,  any  custom,  except  the  single 
one  of  impartibility  which  alone  was  revived 
in  1800,,  could  now  exist.  In  the  next  plaee, 
it  identifies  the  present  case  entirely  with  tka 
case  of  the  Tipperah  Raj,  and  disposes  of  aa 
argument  which  has  been  used  here,  as  it  wai 
also^used  there,  that  the  dignity  and  estatee^ 
though  impartible,  must  nevertheless  in  ts- 
certaining  the  course  of  descent  be  treated  as 
the  property  of  a  joint  family  in  which  the 
family  are  jointly  interested  ;  that  the  only 
exceptional  right  is  that  they  are  held  and 
enjoyed  by  the  eldest  among  the  persoos, 
who  would  otherwise  be  entitled  to  hold 
jointly  ;  and  that  on  the  death  of  a  Rajah, 
the  next  successor  to  the  Raj  takes  not  as 
heir,  but  by  virtue  of  his  own  previous  but 
suspended  right.  In  the  case  before  os, 
both  parties  have  asserted  that  the  applica- 
tion of  this  rule  would  be  favourable  to  their 
claim  ;  but  the  Privy  Council  affirming  the 
decision  of  this  Court  in  the  Tipperah  case,* 

*,,«.,  ,.  expressly  hold  that  this  is 
wX°B:Jlrrt:  ?«>»  »»•«  rale  to  he  .ppKed 
page  180.)  in  such  cases.    They  lay 

down  that  the  principle 
which  governs  the  descent  in  these  cases  is, 
that  the  heir  will  be  that  person  who  would 
have  succeeded  under  the  Mitackshara  Law 
to  the  separate  property,  unless  that  law  has 
been  modified  by  custom.  This  mode  of 
establishing  a  title  may,  therefore,  be  pot 
out  of  consideration,  though  I  shall  have  to 
refer  to  it  again  as  throwing  light  upon  a 
document  which  has  been  much  relied  on  in 
this  case. 
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LMtlj,  from  tbis  poJDt  of  view,  it  is  clear 
thic  the  exceptional  course  of  descent  of  the 
Knj,  80  fnr  as  it  is  grounded  on  tlie  nature 
of  the  thins^  inherited,  will  only  warrant  a 
departure  from  the  ordinary  law  of  inherit- 
iocesofaras  the  nature  of  that  thini;  re- 
qoires.  The  nature  of  the  Baj  has  been 
coDsidered  to  require  that  it  should  be  im- 
partible, but  it  seems  hardly  impossible  to 
iflsert  tliat  the  nature  of  the  Raj  itself  ex- 
cludes any  persons  of  either  sex,  if  they  are 
without  physical  or  intellectual  infirmity. 
If,  then,  any  person  is  to  be  excluded,  who 
would,  as  senior  in  age  and  nearest  of  kin, 
oader  the  ordinary  Hindoo  Law  be  entitled 
to  succeed,  it  must  be  by  some  custom  modi- 
fying still  further  the  peculiar  course  of  de- 
scent which  has  already  sprung  from  the 
Diture  of  the  thing  inherited. 

I  do  not  understand  it  to  be  disputed  that 
the  plain tifTs  title  stands  in  need  of  such  a 
costotn.  Unless  he  can  establish  a  custom 
to  exclude  females,  he  cannot  succeed  ; 
whether  or  not  the  defendant,  widow,  would 
then  succeed  is  another  question. 

The  question  before  us  is  thus  reduced  to 
this  :— There  being  an  impartible  dignity  to 
which  property  is  attached,  and  the  succes- 
sioQ  to  which  is  governed  generally  by  the 
rules  of  inheritance  of  separate  property  ac- 
cording to  the  Mitakshara,  have  those  rules 
been  modified  by  any  local  or  family  cus- 
tom ? 

Such  a  castom  the  plaintiff  has  attempted 
to  establish,  and  the  question  which  remains 
to  be  decided  in  this  case  is  whether  or  no 
he  bus  succeeded  io  doing  so.  If  he  has  not, 
iheo,  as  it  seems  to  me  clear,  his  suit  must 
fail. 

I  think  it  is  unfortunate  in  this  case  that 
the  plaintiff,  who  relied  upon  the  custom,  was 
not  called  upon  to  state  it  with  precision. 
It  is  in  my  opinion  next  to  impossible  that 
a  coatom  should  exist,  and  not  be  capable 
of  being  so  stated.  To  my  mind,  it  would 
be  a  alga  that  the  custom  is  either  obsolete 
or  has  never  been  fully  established,  if  it  did 
not  readily  assume  a  precise  form  of  words 
familiar  to  the  minds  of  those  amongst  whom 
it  has  to  be  applied.  No  legal  skill  or  ex- 
perience is  required  to  state  a  custom.  It  is 
a  mere  statement  of  fnct^  and  nothing  is 
more  commoQ  than  to  find  ignorant  people 
ftiatiog  customs  with  precision.  Indeed,  we 
shall  find  that  none  of  the  witnesses  in  this 
ease  have  any  difficulty  ia  stating  a  custom* 


Very  likely  fropa  the  ignorance  or  carelesii^ 
ness  of  those  who  drew  this  plaint  it  migb( 
not  be  therein  fully  stated  ;  but  I  thiak  the 
Deputy  Commissioner  ought  to  have  required 
it  to  be  stated  in  a  definite  form,  or  at  leii^t  ia 
one  or  more  definite  forms,  when' settling  the 
issues.  I  do  not  think  this  would  haviO 
been  an  unreasonable  demand  on  the  Intel- 
ligence  of  these  parties  ;  and  I  think  it  was 
impossible  to  try  this  suit  properly  without 
having  done  so.  As  the  issue  on  this  point 
was  originally  drawn  on  the  23rd  June  1868, 
it  stood  thus  : — *^  According  to  the  Hindoo 
*<  Shastras  and  the  custom  of  the  Ramgurh 
'*  family,  who,  among  the  different  parties 
*<  to  the  suit,  is  entitled  to  succeed  to  the 
'*  Ruj  vacant  by  the  death  of  Ram  Nath 
"  Singh's  son,  Triloke  Nath  Singh  ?" 

On  the  19th  August  1868,  this  issue  was 
subsiituted : — "According  to  the  Hindoo 
**  Mitakshara  Shastras  and  the  customs  of 
**  the  Ramgurh  family  and  country^  who, 
*'  of  the  different  parties  to  this  suit,  is  en- 
**  titled  to  succeed  to  the  Rnj  vacant  by  the 
"  death  of  Ram  Nath  Singh's  son,  Triloke 
"  Nath  Singh  ?"  This,  as  appears  from  the 
record,  included  both  the  so-called  custom 
as  the  impnrtibility  and  the  custom  to  ex- 
clude females.  Intermediately  between  this 
change  in  the  issue,  that  is  to  say,  on  the  14th 
August,  ten  witnesses  had  been  examined  by 
the  plaintiff.  When  the  issue  was  amended 
on  the  following  day,  both  parties  on  being 
asked  said  they  had  no  wish  to  examine  these 
witnesses  farther,  and  the  defendant  thea 
examined  four  witnesses.  Oti  the  17th 
August,  the  defendant,  widow,  applied  for 
and  obtained  a  postponement  on  the  ground 
that  the  insertion  of  the  word  *'  country" 
in  the  issue  might  make  it  necessary  for  her 
to  procure  further  evidence.  The  case  was 
accordingly  postponed  for  final  hearing  to 
September  2nd,  but  it  was  intimated  that 
"  the  other  evidence  now  on  the  record 
"would  be  duly  examined  at  once  ;  ** 
by  which  I  understand  it  to  be  meant  tlu|t 
the  defendant  might  bring  in  any  other  wit- 
nesses than  those  already  named  in  the  list 
at  any  time  until  the  2ud  of  September, 
but  that,  according  to  the  irregular  mode  ia 
which  evidence  is  usually  taken  in  this  coun- 
try, the  examination  of  the  witnesses  al- 
ready summoned  would  in  the  mean  time 
proceed.  On  the  same  day  (August  17lh) 
noLwithstanding  the  intimation  to  the  con- 
trary previously  made,  the  1st,  4th,  apd  6th 
witnesses  for  the  plaintiff  were  i^e-called 
and  re-examined.  Ou  the  27th  August,  tlie 
plaintiff  examined   his    Uth    witaofls.    Oa 
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the  10th  September  the  defeDdant  called 
his  5th  witness.  Most  of  the  documentary 
evidence  waa  put  in  on  the  19th  August, 
but  some  further  documents  were  put  in  on 
a  date  which  is  not  given.  My  reasons  for 
setting  out  at  length  these  particulars  will 
appear  presently. 

With  regard  to  the  evidence  given  by  the 
witnesses,  I  must  say  I  have  felt  very  great 
difficulty  in  ascertaining  what  was  really 
said  by  them.  A  printed  copy  has  been  fur- 
nished to  us  of  what  is  called  **  Notes  of 
evidence,"  winch  I  suppose  to  be  the  notes 
taken  by  the  Deputy  Commissioner,  and  this 
is  placed  before  us  as  the  materials  on  which 
we  are  to  base  our  decision.  But  it  differs 
in  many  respects  from  the  deposition  taken 
in  the  vernncnlar  by  an  officer  of  the  Court 
below.  The  course  taken  on  this  argument, 
which  I  consider  by  no  means  a  satisfactory 
one,  has  been  to  read  the  printed  copy  of 
the  Deputy  Commissioner's  notes,  correcting 
it  by  a  reference,  ns  the  argument  proceeded, 
to  the  deposition  in  the  vernacular.  I  have 
found  this  course  to  be  in  this,  as  in  other 
cases  in  which  it  has  been  followed,  ex- 
tremely embarrassing.  It  is  not  easy  to 
follow  an  argument  on  evidence  when  there 
is  a  running  conflict  all  through  as  to  what 
the  evidence  is,  and  very  difficult  to  decide 
upon  evidence  which  we  have  to  collect  from 
two  conflicting  sources  of  information  ;  and 
as  there  may  still  be  discussion  as  to  what 
the  evidence  really  is,  I  desire  to  make  it 
clear  on  what  materials  my  judgment  is 
based. 

The  first  witness,  Thakoor  Jetta  Singh,  is 
a  member  of  the  Ramgurh  family.  His  evi- 
dence is  chiefly  confined  to  the  existing  state 
of  the  family,  and  he  says  that  three  widows 
of  Maharajahs  besides  the  plain tilf  are  still 
rtlive.  He  states  that  "  these  widows  re- 
**  ceive  maintenance  according  to  family  cus- 
**  tom.  The  family  custom  is  for  the  widow 
**  Maharauee  to  receive  land  as  maintenance 
«•  worth  rupees  4,000  yearly.  The  custom  of 
"  the  family  is  for  tht  actual  heirs  to  inherit 
**  the  whole  property.  Younger  sons  get  only 
"  maintenance.*^  Further  on  he  says  that, 
**  prior  to  Tej  Singh's  time,  no  woman  ever 
'<  obtained  the  guddee  ;"  and  he  also  says 
'*  that  in  this  family  the  son  of  a  daughter 
"  never  succeeds." 

Baboo  Thakoor  Singh  (witness  No.  4),  who 
is  also  of  the  Rumgurh  family,  says  he  has 
*'  never  seen  or  heard  of  a  woman  inheriting 
•(  the  guddee  in  this  family.     The  custom  of 


"  the  family  is  that  the  eldest  son  inheritt 
**  the  guddee,  the  younger  sons  are  Koon* 
**  wars  and  get  maintenance  jagheers,  I 
**  know  of  the  family  customs  by  hearsay 
**  from  the  time  of  Tej  Singh,  and  by  what 
**  I  have  myself  seen  from  the  time  of  Lueh- 
"  mee  Nath  Sinj^h.  I  am  descended  from 
**  a  branch  of  the  family  which  branched  off 
'*  prior  to  Tej  Singh's  time.  I  never  heard 
**  of  any  woman  sittinor  on  the  guddee  prior 
"  to  Tej  iiingh's  time." 

Thakoor  Kishen  Pershad  Singh  (witness 
No.  o)  is  also  of  the  Ramgurh  family  of  a 
line  which  branched  off'  prior  to  Tej  Singh's 
time.  He  states  that  he  **  never  heard  of  a 
"  woman  succeedins:  to  the  guddee.  The 
"  custom  of  the  family  is  that  the  elder  son 
"  inherits  the  guddee,  and  the  younger  sons, 
**  the  Koonwarsy  get  maintenance  jagheers.'* 

Witnesses  6,  7,  8  and  10  are  servants  of 
the  family.  Golab  Singh  Chowdhry,  wit- 
ness No.  6,  says  he  **  never  heard  of  a  wo- 
**  man  ascending  the  guddee  in  theRaragorh 
**  family.  The  family  custom  is  for  the 
**  elder  son  to  inherit  the  guddee,  and  the 
"  younger  sons  to  get  maintenance  grants.** 

Mahta  Toolsee  Ram,  witness  No.  7,  says — 
"  In  that  family  females  never  did  attain. 
"  The  family  custom  is  for  the  elder  son  to 
"  inherit  the  guddee  and  the  younger  sons 
**  to  get  maintenance.** 

Gunnoo  Singh,  witness  No.  8,  a  jemadar, 
says — **  Since  the  time  that  I  have  seen,  from 
"  that  time  I  know  that  the  custom  of  that 
"  family  is  that  females  never  do  attain 
"  the  guddee.** 

Chowdhry  Khem  Lall,  witness  No.  10,  a 
mohurrir,  says — ''Itis the  custom  in  this  f ami' 
**  ly  that  no  woman  succeeds  to  the  guddee. 
*'  On  a  Rajah  dying,  the  elder  sou  proceeds 
**  to  the  guddee,  and  the  younger  gets  inaiu- 
"  tenance." 

Witnesses  2,  3,  9  and  1 1  are  neighbours. 
Thakoor  Sirvee  Singh  (No.  2)  says — "  iVo 
**  Maharanee  has  ever  sat  on  the  guddee :  it 
"  is  not  the  custom  of  the  family,"  Tha- 
koor Nund  Lall  Singh,  witness  No.  3, 
a  connexion  by  marriage,  says — **  I  never 
**  heard  of  a  woman  in  this  family  receiving 
"  the  guddee.  The  custom  of  the  coun- 
"  try  is  that  the  elder  son  ascends  the 
"  guddee,  and  the  younger  sons  get  main* 
"  tenance.**  Baboo  Charuna  Singh,  witness 
No.  9,  also  a  connexion  of  the  family,  snys — 
*'  //  is  not  the   custom  of  the  family  for 
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"  vomen  to  succeed  to  the  guddee.  When 
''there  are  more  sons  of  a  Maharajah  than 
"  one,  the  eldest  inherits  tlie  Bnj  and  the 
^'jooDger  receives  maintenance." 

Rajah  Ram  Eurun  Deo  says  that  he  is 
the  Rajah  of  Beersole  and  pays  rent  to 
the  Maharajah  of  Ramgurlj.  "  My  family 
'Ms  distinct  from  the  Ramgurh  family,  but 
"  we  eat  together  and  we  intermarry.  Ma- 
"harsjah  Ram  Nath  Singh  married  the 
"  daughter  of  my  paternal  grand  uncle's  son, 
"  and  there  have  been  other  intermar- 
**fiage8.  The  customs  of  my  family  and 
"  of  the  Ramgurh  family  are  not  the  same 
"  on  all  points.  I  know  the  customs  of 
"  the  Maharajah  of  Echak*8  (t.  e,  the  Ram- 
"  gorh)  family.  Our  customs  as  to  inhe- 
"ritance  are  the  same,  and  in  the  Maha- 
*'  rajah  of  Echak's  family  no  woman  up  to 
**  this  time  has  sat  on  a  guddee.  Nei- 
*'ther  hab  such  taken  place  nor  have  I 
*^  seen  it,  and  a  woman  cannot  succeed  to 
**  the  guddee  by  virtue  of  the  family  custom, 
"  It  has  never  so  happened ;  hence  I  say 
"  that  a  woman  cannot  succeed  to  the 
*'  guddee.  No  person  in  my  family  has  up 
*'  to  this  time  died  childless.  My  Raj  is 
"  one  of  62  generations,  and  the  sons  have 
"  continually  succeeded  all  along." 

These  extracts  contain  all  the  oral  evi- 
dence which  I  have  been  able  to   discover  of 
a  family  custom  by  reputation.     The  prin- 
cipal document  is  one  put  in  by  the  plaintiff. 
It  is  a  petition  of  the  husband  of  the  defend- 
ant, the   late  Maharajah  Ram  Nath   Singh, 
c^enying  the  claim  of  the  widow  of  Shumboo 
Nath   Singh,   who  seemed  at   that  time  in- 
clioed  to  assert  her  rights.     The   following 
is  a  brief  analysis  of  that  petition   according 
to  the   translation    (apparently  not  a  very 
satisfactory    representation  of  the   original) 
which  has  been  laid  before  me.     It  is  dated 
the  17ih  November  1862.  It  is  not  signed  by 
any  one,    nor  does  it  appear  to    whom  it  is 
addressed  ;  but,  as  both  parties    have    relied 
on   it   ns  a  statement  made    by    Ram    Nath 
Singh,    I     may     so   take    it.     It   begins   by 
referring  to  two  purwannahs  of  the  person  to 
whom  it  is  addressed,  which  had  been  sent  to 
Bam  Nath    Singh  together  with  a  copy  of  a 
petition    of  the    Maharanee    Tliakoor  Nath 
Saliee,  the  widow  of  the   Maharajah   Shum- 
boo Nath  Singh.     One  of  these  purwannahs 
is  then  recited,  and   it  seems  to  be   an   ac- 
knowledgment  of  the   title   of    Ram  Naih 
Singh  to  the  Raj  and   of  the  Maharanee   to 
fflaiotenance,  and  to  contain  a  request  by  the 
writer  (hut  proper  provision  for  the  Mahara- 


nee's maintenance  should  be  made.  After 
this  recital,  the  claim  of  the  Maharanee  to 
the  suit  as  heiress  is  denied  by  Ram  Nath 
Singh,  and  his  own  claim  is  thus  stated  :— 
'*  As  the  Ramgurh  zemindaree  is  an  ancient 
'*  ancestral  property  of  your  petitioner,  ac- 
''  cording  to  the  family  and  ancient  usage, 
*'  (the  Maharajah)  in  good  health  and  in  a 
*'  sound  state  of  mind  in  the  presence  of 
**  assembled  parties  marked  your  petitioner 
"  with  the  teeluk  of  Raj  and  died.*'  Then 
he  sets  out  the  history  of  the  family  from 
the  time  of  Maharajah  Sidh  Nath  Singh, 
and  points  out  that  Maharajah  Luchmee 
Nath  Singh,  though  survived  by  his  widow 
and  a  daughter,  was  succeeded  by  his  bro- 
ther; and  then  he  says  : — "  In  view  of  these 
'*  circumstances,  agreeably  to  the  family 
''  usage,  law  and  equity,  reason  and  tradi- 
**  tion,  the  Maharanee  is  entitled  to  nothing 
'<  more  than  food  and  raiment;  because  your 
•*  petitioner  and  two  others  are  three  full 
**  brother Sy  and  in  default  of  heirs  thejf  suC" 
"  ceed  to  the  Raj  one  after  another  J* 

Then  follows  the  answer  to  the  second 
purwannah.  It  again  refers  to  the  Mahara- 
nee's petition,  and  to  an  assertion  by  her 
that  Ram  Nath  Singh  lived  separate  from 
his  brother,  Shumboo  Nath  Singli,  and  acted 
as  his  Dewan.  This  is  strenuously  denied  by 
Ram  Nath,  who  asserts  that  he  and*  Shum- 
boo Nath  were  **  full  brothers  sharing  in 
*'  each  other's  gain  and  loss,"  and  that  he 
only  assumed  the  management  of  the  pro- 
perty according  to  custom  when  Shumbhoo 
Nath  became  too  infirm  to  transact  business. 
He  then  gives  instances  of  a  similar  arrange- 
ment to  this  with  regard  to  the  management 
in  other  families,  and  denies  that  his  having 
managed  the  business  of  the  zemindaree  is 
any  evidence  of  separation.  He  goes  on  to 
say  that,  with  the  exception  of  himself,  no 
one  had  any  right  in  the  property  ;  and 
**  since  he  was  a  partner  and  had  a  right 
*'  in  the  Raj  no  benamee  could  be  effected 
''  in  his  name,"  for  which  reason  all  the 
business  was  transacted  in  the  benamee  or 
fictitious  name  of  Kumaree  Burgah,  a  domestic. 
Subsequently  he  refers  to  the  statement  he 
had  already  made  that  the  teeluk  was  affixed 
on  his  forehead,  and  then  again  combats  the 
statement  that  he  had  separated  from  his 
brother.  He  then  denies  some  allegations 
which  the  Maharanee  had  made  of  ill-treat- 
ment. Next,  he  refers  to  certain  instances 
of  succession  cited  by  the  Maharanee  in  her 
petition  in  her  own  favoar,  and  says  that 
'' the  practice  of  the  jungle  mehals  is  differ- 
ent   from    that   of  other    districts.    Som^ 
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iDStanees  of  the  practice  nnd  asage  of  the 
jufngfe  meliols  are  here  given."  Then  he  cites 
tlie  case  (1)  of  Pnlgunge,  in  which  the  bro- 
thev  succeeded  in  presence  of  the  widow  and 
nephew  of  the  late  Rajah  ;  (2)  of  Koondn, 
in  which  the  nephew  succeeded  in  presence 
of  the  late  Rajah's  widow  ;  (3)  of  Gownn, 
in  whith  a  cousin  in  the  fourth  degree  suc- 
ceeded in  presence  of  a  female  (the  widow, 
n6  doubt)  and  a  nephew  of  the  late  Rajah  : 
"  whereas,"  he  shys  **  your  petitioner  is  the 
'*  full  brother  of  the  late  Maharajah  and  lived 
'*  in  commensality  with  him  :  hence  he  is  en- 
'^  titled  to  the  Raj,  considering  his  right  from 
*'  any  point  of  view.  The  instances  adduced 
••^  of  the  Tekaree  Ranee  are  not  sufficient.  The 
**  share  of  Baboo  Motee  Ram  Singh  was  divi- 
"  ded  by  the  Court.  Moreover  he  left  no  near 
"  heir,  and  consequently  the  Ranees  came  to 
**  possession  ;  but  the  case  of  your  petitioner 
**  is  difi^rent,  for  he  is  full  brother,  lived  in 
*'  the  same  house  and  ate  at  the  same  table 
*«  with  the  Maharajah,  and  received  by  the 
'*  Maharajah's  own  hands  the  mark  of 
^*  teeluk;"  The  rest  of  the  petition  is  taken 
i>p  wit&  again  denying  the  Muharnnee's 
complaints  of  ill-treatment,  and  offering  to 
allow  her  a  suitable  maintenance. 

The  only  <Hher  document  relied  on  is  a 
return  filled  up  by  Maharajah  Shumbhoo 
l^ath  Singh,  at  the  requeat  of  the  Agent  of 
the  Governor  General,  dated  the  22nd  June 
1846.  It  relates  to  the  succession  to  the 
Rnj  and  the  Ramgurh  estates,  and  there  is  no 
meution  whatever  of  his  wife  in  that  docu- 
ment as  his  heiress.  But  the  plaintiff,  who 
relies  on  this  document,  has  not  shewn 
whether  or  no  Maharnjuh  Snmbhoo  Nath 
Singh  had  then  a  wife,  and  further  the  form 
in  which  the  information  is  asked  for  itself 
to  some  extent  precludes  the  mention  of  the 
wife.  It  tlierefore  appears  to  me  of  little 
value. 

After  much  consideration,  I  find  myself 
unable  to  arrive  at  the  conclusion  that  this 
evidence  establishes  any  family  custom  which 
would  exclude  females.  I  take  it  that  in 
order  to  establish  a  koolaclmr,  or  family 
custom  of  descent,  you  must  at  least  show  one 
of  two  things, — either  a  clear,  distinct,  and 
positive  tradition  in  the  family  that  the 
koolachar  exists,  or  a  long  series  of  instances 
of  anomalous  inheritance  from  which  the 
koolachar  may  be  inferred. 

it  is  said  in  a  case  reported   in  II  Select 

Reports,  p.  117,  that  "  to  legalise  any  devia- 

doit  from  thef  strict  Ifetter  of  the  law,  it  is 


**  necessary  that  the  usage  shoutd  have  been 
"  prevalent  during  a  long  succession  of  an- 
**  cestors,  when  it  becomes  known  by  the  name 
"  of  koolachar."  But  I  imagine  that  a  d?8- 
tiiict  tradition  in  the  family  would  supply 
the  place  of  ancient  examples  of  the  applica- 
tipn  of  the  usage. 

The  evidence  above  stated,  however,  fails  to 
convince  me  that  in  this  family  there  is  any 
clear  tradition  that  by  special  familjr  custoui 
females  are  excluded  from  inheritance. 

Of  the  eleven  witnesses  called  all  state 
what  the  custom  is.  Six  witnesses,  of  whonr 
three  are  members  of  the  family,  one  is  a 
neighbour,  and  two  are  servants  of  the  family, 
state  the  custom  without  any  reference  te 
the  exclusion  of  females.  Four  of  whom, 
one  is  a  neighbour,  one  is  a  distant  con- 
nexion,  and  two  are  servants  of  the  family, 
state  that  by  custom  females  are  excluded. 
The  witnesses  who  state  the  custom  to 
exclude  females  are,  therefore,  not  only 
fewer  in  number,  but  considerably  inferior 
in  means  of  knowledge  to  the  witnesses  who 
omit  that  statement.  Indeed,  the  omission 
of  all  the  members  of  the  family  to  state 
the  custom  to  exclude  females  is  to  my 
mind  almost  conclusive  against  there  being 
any  clear  and  distinct  reputation  in  the 
family  that  such  a  custom  exists. 

Next  to  the  members  of  the  family,  by 
far  the  most  important  witnesses  is  the  11th, 
Rajah  Ram  Narain  Deo.  Indeed,  I  am  not 
sure  from  the  evident  care  and  detail  with 
which  his  statements  are  made,  and  his  know- 
ledge of  the  subject,  that  he  is  not  the  most 
important  witness  of  all.  Yet  to  my  mind, 
he  as  much  as  admits  that  there  is  no  family 
tradition  on  the  subject.  Having  said  "  a 
woman  cannot  succeed  by  virtue  of  family 
custom,"  he  immediately  adds  *'  t^  has  never 
so  happened,  hence  1  say  that  a  tooman 
cannot  succeed  to  the  guddee.**  1  can  only 
look  on  this  as  an  inference  of  a  custom  by 
the  witness  from  a  certain  series  of  oTents, 
but  that  is  an  inference  for  the  Court  and 
not  for  the  witness.  How  far  that  inference 
is  justified  I  will  consider  presently. 

This  evidence  would,  in  my  opinion, 
scarcely  afford  ground  for  inferring  a  family 
custom  if  it  stood  alone.  But  it  appears  to 
me  to  be  much  weakened  by  the  petition  of 
Ram  Nath,  which  seems  to  me  to  make  very 
strongly  against  any  tradition  in  this  family 
that  females  are  excluded. 

For  whatever  reason  he  may  have  been 
desirous  of  doing  so,  it  is,  I  think,   obviovft 


Digitized  by 


Google 


J871.] 


Ottil 


THB  WBEKtT  SEPOBTBR. 


RuKngt. 


3^r 


that  Ram  Nath  was  at  that  monieot  strongly 
coutesiing  the  rights  of  his  brotheir's  widow, 
iod  desirous  of  placing  his  own  title  on  the 
strongest    grounds.     He   would,    therefore, 
issaredly    have    inserted   so   complete   an 
answer  to  the  Maharanee's  claim  as  a  family 
CQstom  to  exclude   females   would  afford    if 
he  had  been  aware  of  its*  existence.     But 
from  beginning  to   end  I  find   not  the  least 
trice  of  it.     The  ground  on  which  he  bases 
bis  claim   to   the   Raj    and   the  estates  are 
perfectly  clear ;    first,  because  he  has  been 
nitrked  with  the  teeluck  by  the  late  Maha- 
rajah ;  secondly  and  principally,  because  he 
and  the   two  last    Maharnjahs    were  full 
brothers  joint   and  undivided^    It    seems 
to  me  that  he  refers  to  family  usage  only  as 
establishing   the   impartibility  of   the   Raj, 
and  that  he  takes  up   exactly   the   position 
which  was  assumed  by   the   plaintiff  in  the 
Tipperah  case,  and  which   though  declared 
by  the  Privy  Council  to   be  erroneous  is  not 
an  Dncommon  notion,    namely,    that  a   full 
brother  succeeds  in  preference  to  the  widow 
to  ancestral    impartible   property.     I    take 
this  petition  to  fall  as  evidence   little  short 
of  a  categorical  statement  by  Ramnath  that, 
as  far  as  he  knew,  no  trace   of  any  custom 
to  exclude  females  generally   existed  in  the 
family,  and  being  made  by  a  person  strongly 
interested  in  asserting  such  a  custom  it  is 
entitled    to   full    credit.      It   seems   to    me 
scarcely  possible  that  any  tradition  of  such 
a  custom  could  exist  in  the   family   without 
Ramnath  having  been  aware  of  it,  and  I  do 
not  find  in  the  petition    any    sign   whatever 
of  carelessness  or   inability   such    as    would 
lead  me  to  suppose   that  he  would   omit  so 
importaat  a  statement. 

It  seems  to  me,  therefore,  that  the  attempt 
to  establish  the  family  custom  by  evidence  of 
reputation  has  failed.  I  very  much  regret 
that  there  should  be  a  difference  of  opinion 
on  this  point,  and  I  regret  that  we  have 
not  here  the  assistance  of  the  Deputy  Com- 
missioner who  heard  the  evidence.  He  fiods 
very  clearly  on  the  evidence  that  by  family 
custom  the  Raj  is  impartible,  but  he  expresses 
no  opinion  whatever  on  the  oral  evidence 
of  family  custom  to  exclude  females.  He 
•eema  to  me  to  base  his  opinion  on  that  point 
on  entirelj  different  grounds. 

I  will  DOW  take  the  evidence  of  cases  of 
anomalous  descent  from  which  the  custom 
to  exclude  females  is  sought  to  be  inferred. 
TfaiB  conaiata  of  two  parts,  first,  the  uniform 
statement  of  all  the  witnesses  that  they  never 
koew  or  heard  of  a  woman  succeeding  to  the 


guddee  in  this  family  ;  and  secondly,  th^  fact 
that  in  1842  and  again  in  1862,  the  widow 
of  a  Maharajah  was  passed  over  in  favour 
of  a  younger  brother. 

With  regard  to  the  first  part  of  this  evi- 
dence, if  we  take  the  view  that  the  Deputy 
Commissioner  seema  to  have  taken  {^see  his 
judgment,  page  20  ad  fin.)  that  there  is  no 
evidence  of  the  succession  prior  to  Tej 
Singh's  time,  and  that  we  must  judge  of  the 
custom  entirely  from  what  has  happened 
since  that  time,  there  is,  of  course,  nothing 
in  it  whatever.  From  Tej  Singh  to  Luch- 
mee  Nath  son  succeeded  father  in  regular 
course,  and  the  occasion  for  exclusion  of  a 
widow  never  arose.  And  upon  the  whole, 
though  some  of  the  witnesses  seem  to  assert 
as  a  matter  of  family  history  that  no  woman 
has  ever  been  known  to  succeed,  yet  I  think 
the  Deputy  Commissioner  has  rightly  con- 
sidered that  this  is  not  to  be  relied  on  as 
establishing  a  general  exclusion  of  females. 
Succession  in  the  direct  line  of  father  and 
son  10  or  12  generations  would  not  be  at  all 
extraordinary  ;  and  even  if  a  person  out  of 
the  direct  line  were  known  to  have  succeed- 
ed, this  would  be  nothing  unless  it  were  also 
known  that  the  deceased  Maharajah  in  that 
case  left  a  widow  or  daughter.  Moreover, 
looking  to  the  condition  in  which  this  dis- 
trict was  for  many  years  prior  to  our  occu- 
pation of  it  {see  some  extracts  from  a  letter 
of  the  Collector,  VI  Select  Reports,  p.  134), 
I  think  it  would  be  difficult  to  draw  any  in- 
ference of  legal  rights  from  the  events  of 
that  period.  It  seems  to  me,  therefore, 
easy  to  account  for  what  the  witnesses  say  on 
this  point  without  referring  it  to  the  exclu- 
sion of , females  by  family  custom.  I  think, 
therefore,  that  the  only  reliable  evidence  6f 
actual  exclusion  of  females,  who  would 
otherwise  have  been  entitled  to  inherit,  is  in 
the  two  modern  instances.  We  are,  how- 
ever, very  imperfectly  informed  of  the  cir- 
cumstances under  which  these  two  ladies 
were  excluded.  In  the  first  instance,  the 
point  does  not  appear  to  have  been  much 
contested.  The  second  instance  is  so  recent 
that  it  is  still  quite  open  to  the  widow  in 
that  case  to  assert  her  rights.  Moreover,  if 
we  may  judge  from  the  petition  of  Ram 
Nath  which  has  been  already  referred  to,  the 
widow  of  Shumboo  I^ath  Singh  yielded,  not 
to  any  assertion  of  a  custom  to  exclude 
females,  but  to  the  erroneous  view  which,  as 
we  have  seen,. Ram  Nath  took  of  the  nature 
of  the  right  of  succession  to  an  impartible 
Raj,  namely,  that  a  joint  brother  did  succeed 
under  the  ordinary  law  in  preference  to  tho 
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widow  to  property  of  tiiis  description.  Oq 
th^  whole,  therefore,  I  cannot  infer  any 
fanjiily  custom  to  exclude  females  from  the 
actual  course  of  descent. 

Then  comes  the  question  whether  there  is 
a  loepli  «U8t0«i  thftt  women  are  excluded.  I 
cooolude  from  the  evidence  that  this  is  the 
loqal,  fiuatom  relied  .  OjPy .  though,  ,as  I  said 
be^p,  by  a  very  s^rious  error  tlie  plaintiff 
was  i|ot  called  upon,  tosMte  before  the  evi- 
dence was  gone  in^Q  the  exACt  ouston^  on 
which. he  relied.  Even  stated  as  Ifiow  state 
it, .  the,  custom  is  e^tf^n^ely  vagu^;  ye^ 
nothing  mqrp  definite  than  this  has  been 
stated  either  in  evidencp  or  in  argument,  or 
even  in  the  judgment^  of  the  Court  below. 
I  dp  not  know  now  in  what  district  the 
custom  ia  said  to  prevail,  or  in  regard  to 
whf^t  ]):ind  pf  succession  or  what  sort  of 
estates.  Accordinjg  to  English  law,  I  ima- 
ginp  that  such  a  proceeding  ^s.  this  would 
not  be  fillowedy  but  the  plaintiff  would  be 
obliged  to  state  .the  ,  district  in  which  the 
cuaitom  was  alleged  to  exist  and  to  confine 
his  evidence  to  that  district.  Take,  for  in- 
stance, a  ciiBQ  where  »  plaintiff  alleged  the 
cu^toni  of  a  manor.  He  would  not  in  general 
be  allowed  to  show  what  the  custom  was  in 
other  adjoi^iing  manorp — (Duke  of  Somerset 
ver^tfff  Francis,  I  Strapge,  p.  654  ;  Marquis  of 
Anglesey  versus  Lord  Hatherton,  10  Meeson 
and  Welsby,  p.  219).  But»  as  pointed  out  by 
Lord  Mansfield  in  Furnei^u^  and  Hutchins, 
Cowper,  p.  d08,  he  may  do  so  if  he  states  the 
custom  .as  a  general  custom  of  t/te  whole 
couniy  (npt  /'  a  general  custom  of  the 
cot^fUry  "  as  this  passage  is  sometimes 
quoted,  a  county  being  a  well  defined 
ftnd  ancient  division  of  the  .kingdom). 
So  jn  the  case  reported  by  Lord  Hale 
(H^rgra,ve'8  Tracts,  page  84)  the  custom  is 
laidjas/'  ^he  custom  of  that  country,  *^  that 
is  the  .country  on  the  borders  of  the  river 
Severn — {See  also  the  observations  of  Lord 
Ell^^bo^ough  in  R.  versus  ^Uis,,  I  Maule 
and  Selwyn,  p.  662).  So, in, India,  the  custom 
might  be  ,)aid  as  ^he  custom  of  a  zillab  or 
otl^er  .sin^lar  district..  This  rule  appears  to 
mei.tp  bp  qot.an  artificial  rule  of  evidence,  but 
as  pointed  o^t  by  Lord  Ahinger  in  the  case  in 
10J|4q^soi>  ai^diWelsby,  p.  235,  to  be  founded 
in  good  sense  ;  because  if  )there  is  not  some 
limitf^tion  .of  this  klqd,  it  is  plain  that  the 
cuqtpfn  of .  onp  district  might  be  gradually 
ex^pdPd  indefinitely  in  all  directipus.  Had 
the,  ob(jp\;tioQ  been  token,  I  think  that  in 
thi^.ca^ptth/^  defendant  wopld  &uve  had  a 
rigiii  toTe<}uire  that  before  any  evidence  of 


local  custom  was  gone  into,  the  plaintiff 
should  state  the  locality  to  which  the  cus- 
tom was  alleged  to  apply. 

The  evidence  produced  by  the  plaintiff  in 
support  of  the  local  custom  is  most  siognUr. 
The  witnesses  are  none  of  then:;  asked  as  to 
the  general  course  of  inheritance  in  any 
district,  but  as  to  what  has  happened  in  eleven 
specified  estates  selected,  as  I  imagine,  by 
the  plaintiff  himself.  In  three  of  these  only 
were  the  witnesses  able  to  give  any  parti- 
culars of  the  descent,  and  it  is  rather  re- 
,,  markable  that  those  are  the  very  same  three 
to  which  Ram  Nath  referred  in  the  petition 
I  have  already  discussed,  namely,  PaJgunge, 
Koonda  and  Gewan.  The  witnesses  alto- 
gether  refrain  from  stating  that  any  local 
custom  exists  ;  and  it  is  left  to  be  inferred 
from  those  three  instances  of  exclusion.  The 
omission  to  state  the  locality  over  which  the 
alleged  custom  prevails  makes  it  difficult  to 
deal  with  this  evidence.  AH  these  three 
places  are  said  to  be  now  in  Zillah'Hazaree- 
bagh  ;  but  that  I  imagine  to  be  quite  a  mo- 
dern political  division.  This  property  and  a 
large  tract  of  the  surrounding  country  was 
originally  comprised  in  Zillah  Ramgnrh 
(Regulation  HI  of  1793,  Section  2).  Sub- 
sequently, a  district  was  formed  under  the 
name  of  jungle  mehals,  but  which  included 
no  part  of  the  Zillah  of  Ramgurh.  It  was 
formed  entirely  of  portions  of  the  Zillahs  of 
Beerbhoom,  Burdwan,  and  Midn  a  pore  (Regu- 
lation XVIII  of  1805).  Subsequently,  the 
Zillah  of  Rumgurh  was  abolished,  and  a  por- 
tion of  Ramgurh,  including  these  estates,  a 
great  part  of  the  jungle  mehals,  and  what 
was  then  Midnapore,  were  made  Non-Regu- 
lation districts  and  put  under  the  superin* 
tendence  of  an  A^ent  of  the  Governor  Gen- 
eral  (Regulation  XIII  of  1833),  for  whom  a 
Commissioner  has  been  since  substituted  (Act 
XX  of  1854).  This  Comnr.issionership  is 
now  divided  into  four  Deputy  Commissioner- 
ships, — Hazareebagh,  Manbhoom,  Loliardug- 
ga,  and  Singbhoom.  But  tliesedivisipas have, 
I  imagine,  been  made  solely  with  reference 
to  the  convenient  transaction  of  buainess,  and 
do  not  covrespond  with  nuy  ancient  divisions, 
of  the  country.  For  the  present  purpose, 
therefore,  the  fact  which  was  so  much  relied 
on  that  these  there  estates  and  Ramgorh  are 
all  in  the  same  district  of  Hazareebagh 
seems  to  me  to  be  immaterial.  I(  seema^tq 
me  that  it  would  be  absurd  to  find  that  Uua 
was  a  local  custom  of  a  modern  divi^ioii 
like  Hazareebagh;  but  if  not  of  Hazareebagh, 
to   what  other  locality   is  it  suggeat^  ia 
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Mong  ?  I  8h<Hild  say  that  to  establisb  a 
keal  custom  to  exclude  females  from  inherit- 
•Boe  by  iDstances  of  exclusion,  a  district 
•moftt  be  stated  in  which  the  custom  is  now 
•nd  for  a  long  time  has  been  prevalenti  and 
which  includes  the  property  in  dispute. 
The  district  might  be  defined  geographical ly 
u  it  might  correspond  with  some  ancient 
political  division.  A  sufficient  number  of 
iDStsDces  of  execlusion  within  that  locality 
nrast  then  be  adduced  to  establish  that  the 
custom  extends  to  the  whole  district  and 
therefore  governs  the  succession  in  dispute. 
It  appears  to  me,  however,  that  the  plaintiff 
in  this  case  has  entirely  failed  to  bring  the 
evidence  up  to  this  point.  Moreover,  I 
think  the  effect  of  the  instances  given  is 
greatly  weakened  by  the  uncertainty  in  which 
it  is  left,  whether  or  no  these  three  estates 
are  held  as  ghatwalee  tenures.  If  that  be 
BO,  and  it  is  a  point  on  which  the  plaintiff's 
witnesses  are  not  agreed,  the  exclusion  of 
females  might  possibly  be  accounted  for 
without  resorting  to  any  such  inference  as 
the  general  exclusion  of  females  in  the 
district. 

Moreover,  I  think  the  petition  of  Ram- 
fiath  of  1846  shows  clearly  that  he  was  as 
little  aware  of  any  local  custom,  which 
woald  exclude  females,  as  o^  family  custom 
to  the  same  effect.  If  there  had  been  such 
a  local  custom  within  his  knowledge,  he 
would  certainly  have  mentioned  it ;  and  I 
think  that  it  would  be  most  strange  if  he 
bad  not  then  ascertained  all  the  special  rules 
of  inheritance  applicable  to  the  question, 
whether  peculiar  to  his  own  family  or  to 
the  district  in  which  he  resided. 

Tlie  Deputy  Commissioner  says,  however, 
in  his  judgment  (page  23  ad  fin.)  that  the 
Ramgurh  estate   is  '*  a  large  feudal  tenure 
which  is  not  divisible,  and  that  it  is  a  matter 
of  notoriety  that  in  this  part  of  the  country 
women  do   not   inherit  such   estates,   they 
being  disqualified  by  sex  from  performing 
all  that  it  is  incdmbent  on  a  Rajah  to  per- 
form.^'    With  regard  to  the  last  part  of  this 
statement,   there  is  no  evidence  beyond  that 
ef  two  of  the  defendant's  witnesses  as  to  the 
doties  of  the  Rajah.     They  say  that  it  wias 
eostomary  for   the  Maharajah  at  times  of 
poejabs  to  sit  under  the   umbrella  and  to 
hold  cntcherry    outside  ;  and  that  this  the 
Raoee  could  not  do.     But  there  is  no  evi- 
dence that  this  is  an  indispensable  ceremony  ; 
and  Hke  many  other  ceremonies  usually  per- 
fumed by  men,  but  not  usually  performed 
bj  women,  it  might,  as  far  as  I  am  aware, 


be  omitted  without  any  serious  ^onsequeneea 
arising.  I  am  not  sure  I  understand  in 
what  sense  the  Deputy  Commissioner  calls 
the  Ramgurh  estate  a  '<  feudal  tenure  ;"  but 
as  I  shall  show  presently  the  terms  on 
which  the  Rajah  holds  his  estate  are  those 
of  an  ordinary  zemindar.  As  to  the 
notoriety  of  the  custom,  I  have  some  doubts 
whether  this  is  a  matter  on  which  a  Judge 
is  entitled  to  give  the  results  of  his  own  ex« 
perience.  If  I  am  at  liberty  to  consider  this 
statement,  I  should  have  no  hesitation  in 
saying  that  it  is  the  strongest  part  of  the 
plaintifi^s  case.  My  chief  objection  to  this 
statement  is  the  very  vague  terms  in  which 
it  is  made.  I  am  quite  at  a  loss  to  knoitr 
what  district  the  Deputy  Commissioner 
refers  to  when  he  speaks  of  '*  this  part  of 
the  country."  Hemaynoean  his  own  dis- 
trict of  Lohurdugga  ;  but  if  so,  that  ie 
nothing  to  the  purpose,  for  this  property  is 
not  in  Lohurdugga,  but  in  Hazareebagh ; 
and  this  suit  only  came  to  be  tried  by  the 
Deputy  Commissioner  of  Lohurdugga  by  aa 
accident.  Again,  he  seems  to  consider  that 
the  custom  applies  only  where  the  owner  of 
the  estates  has  to  perform  duties  which  a 
woman  is  by  her  sex  disqualified  from  per- 
forming; but  if  so,  it  does  not  apply  to  the 
Ramgurh  estates,  for  the  Maharnjah  has  not, 
and  never  had  as  far  as  I  can  discover,  any 
such  duties.  . 

It  is  certainly  remarkable  that  if  there 
does  exist  a  local  cdstona  to  exclude  females^ 
so  notorious  as  stated  by  the  Deputjr  Com- 
missioner and  covering  any  extehsive^istricty 
that  it  is  not  noticed  in  any  work  upon  the 
Hindoo  Law  of  Inheritance,  either  gefn^ral 
or  special,  as  far  as  I  am  able  to  discover. 
The  custom  of  primogeniture,  a^  it  is  some- 
times called,  but  as  it  is  more  correctly  call- 
ed of  impartibility,  as  observed  in  this  part 
of  India,  has  been  the  subject  of  legislation 
and  has  frequently  been  noticed  by  text 
writers,  nnd  the  succession  in  this  twy 
family  has  upon  that  point  been  more  than 
once  referred  to.  Strange,  Jaganathaf,  Shanui 
Churn  Sircar,  Harington,  and  MacdHghten 
all  refer  to  the  custom  of  primogeniture  or 
iurpartibility  in  this  locality,  but  not  one  of 
them  speaks  of  the  exclusion  of  femalea. 
Had  such  a  custom  been  notorious  as  a  local 
custom,  I  should  think  it  must  have  beea 
known  to  Mr.  John  Harington  ;  and  had  it 
been  known  to  him,  I  think  it  is  hardly  pos- 
sible that  he  would  have  omitted  to  mention 
it  in  that  part  of  his  Analysis  where  he  dis- 
cusses the  departure  from  the  ordinary  law 
of  inheritance  which  has  taken  place  in  thes^ 
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very    districts  (Volume    I,    part    I,   pages 
194  and  199). 

I  do  not,  of  coarse,  meaa  it  to  be  inferred 
that  the  exclusion  of  females  from  succession 
is  unknown  in  India.  Since  this  case  was 
argued,  I  have  seen  a  list  of  25  questions  ad- 
dressed to  certain  Rajahs  and  Chiefs  in  the 
Hegulation  and  Tributary  Mehals,  and  the 
answers  thereto  illustrating  the  succession 
to  those  guddees.  It  is  clear  that  in  those 
cases,  if  those  statements  are  reliable  (and 
I  believe  them  to  be  so,)  females  are  ex- 
cluded, if  not  altogether,  at  least  to  a  very 
great  extent.  This  district  is  immediately 
south,  and  almost  adjoins  the  district  of  the 
Assistant  Commissioner  of  Lohurdugga,  and 
his  statement  as  to  the  notoriety  of  the  cus- 
tom may  perhaps  be  thus  accounted  for. 
But  it  is  hardly  necessary  to  repeat  that 
until  some  connection,  either  geographical  or 
political,  is  shewn  to  exist  between  the  dis- 
tricts, there  is  no  ground  for  inferring  the 
custom  of  one  district  from  its  existence  in 
another;  and  as  far  as  I  am  aware,  the 
country  above  designated  as  "  Regulation 
and  Tributary  Mehals"  is  entirely  distinct 
from  that  in  which  the  Raj  of  Ramnuggur  is 
situate  and  which  has  been  generally  known 
as  the  Jungle  Mehals. 

The  coarse  of  inheritance  in  the  case  of 
impartible  property  is  indeed  almost  always 
spoken  of  as  if  it  went  entirely  in  the  male 
line,  but  it  is  clear  to  me  that  this  is  only  an 
adoption  of  the  Hindoo  foim  of  expression 
"  puttro  poutradi,'*  which  is  the  ordinary 
expression  which  is  used  to  indicate  heri- 
tability,  and  which  is,  I  believe,  always 
understood  to  include  females.  That  by 
the  general  Hindoo  Law  females  are  not  ex- 
cluded from  succession  to  a  Roj  is,  I  believe, 
unquestioned. 

In  the  much  contested  case  of  the  Shiva 
Guuga  Raj,  a  woman  eventually  succeeded 
without  its  ever  being  suggested  that  any 
such  general  rule  of  exclusion  was  known  to 
exist — (see  9  Moore,  pp.589  and  605).*  Jaga- 
satha  says  (Book  2,  Chapter  4,  Section  15, 
page  118) : — "  If  the  King  give  the  whole 
**  of  his  dominions  to  his  eldest  son  qualified 
"  for  the  empire,  although  his  other  sons  be 
"  void  of  offence,  the  gift  is  valid,"  He 
says  nothing  about  the  exclusion  of  females  ; 
and  even  in  this  respect,  in  a  curious  passacre 
at  page  127,  he  hints  a  doubt  whether  some 
modern  princes,  who  are  not  independent  in 
the  government  of  their  subjects,  but  merely 
employed  in  levying  therevenue of  the  pnra- 
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mount,  should  be  considered  as  princes. 
Of  course,  as  against  clear  and  ample  evi- 
dence that  the  local  custom  existed,  or  that 
females  had  been  over  and  over  again  ex- 
cluded, these  speculations  would  be  nothing  ; 
but  I  think  one  is  justified  in  referring  to 
them  in  the  present  case. 

The  direct  evidence  in  support  of  the 
local  custom  is  at  the  very  best  meagre  and 
weak,  and  the  most  valuable  testimony  is 
that  of  the  Judge  himself  speaking  from  his 
own  experience. 

The  materials  at  my  command  for  testing 
the  value  of  the  Deputy  Commissioner's 
opinion  on  this  point  are  not  very  ample*,  but 
the  result  of  such  iuvestigations  as  I  have 
been  able  to  make  leads  me  to  doubt  the 
existence  of  such  a  local  custom  as  is  assert- 
ed. It  leads  me  undoubtedly  to  the  conclu- 
sion that  there  is  none  so  notorious  and  so 
general  as  to  be  judicially  noticed  without 
proof. 

There  was  indeed  one  argument  used  to 
which  I  was  at  first  inclined  to  give  con- 
siderable weight.  It  was  asked  by  the 
counsel  for  the  plaintiff,  if  women  succeed 
in  this  district  to  estates  of  this  nature, 
why  did  not  the  widow  prove  instances 
of  it  ?  And  it  was  pointed  out  that  the 
case  was  adjourned  expressly  in  order  to 
give  her  time  to  enquire  into  the  custom 
of  the  country,  and  yet  she  produced  no 
one  to  speak  to  it.  whereas  prior  to  the 
adjournment,  namely,  on  August  1 8th,  one 
of  her  own  witnesses,  Bauee  Jyenundun 
Doss,  had  stated  that  in  the  district  of 
Hazareebagh  no  woman  had  to  his  know- 
ledge ever  succeeded  to  the  Raj.  What 
exactly  occurred  with  reference  to  this  md- 
journment  I  have  stated  above ;  and  it 
certainly  does  at  first  sight  appear  remark- 
able that,  if  it  were  possible,  the  defendaaC 
should  not  have  taken  this  simple  course  of 
disproving  the  custom ;  aud  under  sooie 
circumstances  I  should  have  presumed  that 
search  had  been  made,  and  that  not  a  single 
instance  of  a  female  succeeding  to  a  Raj  in 
the  immediate  neighbourhood  of  this  pro- 
perty at  any  rate  could  be  produced.  I 
should  still  have  wished  to  know  how  many 
persons  are  possessed  of  that  dignity  in  that 
neighbourhood  and  something  of  their  his- 
tory, but  from  the  evidence  I  presume  that 
there  are  other  Rnjs  besides  Ramgurh  mi  no 
great  distance,  and  it  would  have  been  ne- 
cessary therefore  to  consider  the  effect  of 
this  iuferepce  from   abdence  of  proof  on  the 
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ptrt  of  the  defendant.  Bat,  on  considera- 
tion, I  do  not  think  it  safe  to  presume 
either  that  such  a  search  as  I  have  indicated 
has  been  made,  or  what  would  be  the 
result  of  it  if  it  had  taken  place.  We  have 
a  very  careful  and  accurate  report  from  the 
Deputy  Commissioner  of  all  the  proceedings 
that  took  place  in  the  Court  below,  and  we 
see  how  vague  the  inquiry  was  to  which 
the  attention  of  the  parties  was  directed. 
As  I  have  already  remarked,  I  do  not  find 
either  in  the  issues  or  in  any  part  of  these 
proceedings  any  statement  on  the  part  of  the 
plaiotiflf  of  what  local  custom  he  intended 
to  prove.  As  already  pointed  out,  the  wic- 
Desses  re-called  by  the  plaintiff  on  the  17th 
Aagust,  and  that  called  od  the  27 ih,  made 
no  assertion  of  any  general  custom, — they 
only  particularized  certain  estates  in  which 
women  had  been  excluded.  To  this  the 
defendant  may  have  rested  content  to  an- 
swer that  these  instances  proved  nothing 
in  regard  to  the  property  in  dispute,  and 
that  one  of  the  pbiutifTs  own  witnesses 
admitted  them  to  be  ghatwal  estates. 

Some  attempt  was  made  to  show   that  the 
terms  of  the  tenure  of  these  estates  imposed 
duties  upon   the   zemindar   which  a  woman 
was  unable  to   perform.     I  do  not  think  so. 
This  appears  to  me  to  be  an  odinary   zemin- 
daree  tenure.      The   pottah    under   which 
the  estates  are  held   contain  a  clause  which 
imposes  duties  on  the  zemindar  in  the  nature 
of  police  duties,   but  it  only   extends  to  the 
protection  of  travellers  and  to  the  arrest  of 
criminals.     These  I  imagine   are   the   ordi- 
nary duties  of  zemindar.     The   zemindaree 
sunnud   granted  by  the  Mogul   Government 
to  Ram  Jeewun,  the  zemindar  of  Rajshahye 
in  1735,  contains  a  precisely   similar   clause 
to  that  in    the   Rajah  of  Ramgurh's  pottah 
(Harington's   Analysis,   Volume   III,    page 
279),  and  Ram  Jeewun  was  succeeded  on  his 
death  by   his   widow,  the   Ranee  Bhowanee 
(Id.y  page  31 1 ).    There  appears  to  me  to  be 
no  analogy   between    these  duties  and  those 
of  a    ghatwaly   which  are  of  a  much  more 
geoeral   character    and    which   are   usually 
expected  to  be  personally  discharged. 

Oq  the  whole,  although  I  feel  much  dif- 
fidence in  coming  to  a  different  conclusion 
from  that  of  the  Deputy  Commissioner  upon 
a  point  of  this  kind,  yet  I  cannot  think 
that  any  local  custom  has  been  established 
with  that  clearness  and  definitiveness  which 
woold  justify  a  depai'ture  from  the  ordinary 
mle  of  inheritance.  Between  impartibility 
and    the   exclusion  of  females   there  is  no 


connexion  whatever,  and  it  lies  on  the 
plaintiff,  therefore,  to  establish  the  exclusion 
upon  which  he  relies ;  and  this  I  think 
he  has  not  done.  I  am  not  prepared  to  aay 
that  the  investigation  has  been  a  satisfactory 
one,  and  had  the  law  allowed  it  I  should 
for  my  own  part  have  been  most  anxious 
to  have  had  a  further  enquiry.  But  that 
course  has  not  been  even  suggested  to  us^ 
and  I  do  not  think  that  on  our  own  motion 
we  have  power  to  direct  it.  The  case  is 
very  much  in  the  same  condition  as  that 
of  Rae  Manick  Chand  versus  Madho  Ram,* 
which  was  recently  before  the  Privy  Council 
(III  Bengal  Law  Reports,  P.  C.) 

If  the  plaintiff  has  failed  to  lay  before  us 
the  best  evidence  which  mi^rht  have  been 
got  he  alone  will  suffer.  No  other  title 
ought  in  auy  way  to  be  affected  by  this 
decision. 

On  the  evidence  before  us,  I  think  no 
custom  either  family  or  local  to  exclude 
females  has  been  established.  I  think* 
therefore,  that  the  plaintiff  has  failed  to 
make  out  his  title  ;  that  the  decision  of  the 
lower  Court  ou^rht  to  be  reversed,  and  his 
suit  dismissed  with  costs  in  this  Court  and 
in  the  Court  below. 

Of  course,  I  express  no  sort  of  opinion 
whatever  whether  or  no  the  defendant  baa 
proved  her  title  to  any  part  of  the  pro* 
perty. 

The  14th  April  1871. 

Present : 

The  Hon'ble  W.  Ainslie  and  G.  C.  Paul, 
Judges, 

Notice   of  enbanoement  —  Olanae    1 
Section  17  Act  X.  1899. 

Case  No.    1660  of  1870  under  Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  b^ 
the  Judge  of  Nnddea,  dated  the  20ith 
April  1870,  reversing  a  decision  of  the 
Deputy  Collector  of  Koosteah,  dated  the 
I5ch  December  1868. 

Eoomar  Puresh  Narain  Roy  (Plaintiff)  Ap' 
pellant, 

versus 

Gour  Soondur  Bhoomick  (Defendant)   Re^ 
spondent. 


•  11  W.  R.,  P.  C,  p.  42. 
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Saiop  Mohinee  Mohun    Roy  for  Appellant. 

Baboo  Bhowanee  Churn  Dull  for  Ro- 
spoDdenU 

,    .^notice  to  the  effect  that  the  ryot's  rent  was  liable 

to  be  enhanced  on  the  ground  that  he  was  paying  at  a 

^^Ttctffhhwer  thari  that  pafd  by  eqnal  rTots("  toollo  projah"), 

'tie  iniffioiiBnt  to  aliow  that  the  enhancement  was  sooght 

tinker  Clause  1  Section  17  Act  X  of  1859. 

Ainilie^  J. — The  case  tio#  before  ds 
uppe&rs  to  be  exactly  similar  to  the  case 
reported  in  the  XII  Weekly  Reporter,  page 
'537. 

The  notice  which  was  issued  to  the  ryot 
in  this  case  was  to  the  effect  that  his  rent 
is  liable  to  be  enhanced  on  the  ground  that 
he.  was  paying  at  a  rate  lower  than  thnt 
paid  by  **  equal  ryots",  the  Bengalee  words 
used  bein;;  toollo  projah ;  and  this  seems 
to  be  sufficient  to  show  that  the  enhance- 
ihent  was  under  the  1st  Clause  of  Section 
17  Act  X  of  1859.  When  the  case  came 
before  the  first  Court,  the  defendant  does 
not  appear  to  have  taken  any  objection  that 
the  ndtice  was  insufficient,  and  that  he  did 
not  Understand  its  terms;  and  from  the 
second  Ussue  laid  down  by  that  Court,  it  is 
perfectly  clear  that  the  parties  went  to  trial 
upon  the  merits,  and  not  on  any  technical 
question.  i 

We  think  we  ought  to  follow  the  jndg- 
ment  of  this  Court  in  the  case  above  refer- 
red to.  We,  therefore,  decree  this  appeal, 
and  remand  the  case  to  the  Judge  to  try 
it  upon  the  merits.  Each  party  will  pay 
his  own  costs  of  this  appeal. 


Soorendronath     Roy    (Defendant)    Ap^eU 
lant, 


versus 


The  14th   April  1871. 

Present : 

The  Hon'ble   W.  AinsHe  and  G.  C.  Paul, 
Judges. 

Sraaob  of  oontraet— -Asrent*A  rifght  of 
aotlon— Damagros. 

Case  No.  1685  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Nuddea,  dated  the  27th 
May  1870,  affirming  a  decision  of  the 
Subordinate^  Judge  of  that  District^  da- 
ted  the  1th  September  1869. 


RughooburDyal  Awustee  and  another  (Plain, 
tiffs)  Respondents. 

Baboo  Rash  Beharee  Ghose  for  Appelltnt. 

Mr,  Sanderson  for  Respondents. 

The  question  of  competency  of  an  agent  to  soe»  if 
not  raised  in  the  initial  stage  of  a  sniti  cannot  be  permit- 
ted to  be  raised  in  special  app^. 

Ordinarily  on  a  breach  of  a  contract  of  sale  the  vendor 
can  only  recover  as  against  the  purchaser  the  diifeteflw 
between  the  price  contracted  for  and  the  pride  at  wiikh 
the  vendor  might  or  could  have  sold  the  goods  at  the 
time  of  the  breach. 

Paul,  J. — In  this  ease  we  are  of  opinion 
that  the  special  appeal  mast  fail.  There 
are  three  points  made  in  special  appeal, 
first,  that  the  parties  who  instituted  this  suit 
as  plaintiffs  are  simply  agents  in  the  matter 
of  the  contract,  and  therefore  the  suit  wotild 
not  lie.  Now,  it  is  not  a  general  proposi- 
fion  of  law  that  an  agent  who  effects  the 
contract  cannot  sue.  If  he  is  a  bare  agent 
without  having  any  interest  whatever,  he 
may  not  be  able  to  sue;  but  where  he  has 
an  interest,  it  is  quite  clear  that  he  can  sua. 
It  is  sufficient,  however,  to  say  for  the 
purpose  of  meeting  this  objection,  taat  it 
was  not  taken  at  the  initial  state  of  the 
case ;  and  therefore  it  would  be  very  unjust  to 
allow  it  to  be  taken  now  in  special  appeal. 
Besides,  the  non- taking  of  the  objection  in 
the  lower  Court  satisfies  us  that  the  parties 
did  not  in  reality  intend  to  take  it,  because 
they  were  fully  satisfied  that  these  plaintiffs 
were  really  entitled  to  soe. 

The  next  point  made  is  that  the  plaintiffs 
did  not  prove  that  they  were  ready  and 
willing  (0  deliver  the  indigo  seed  contracted 
for.  On  thie  point,  it  is  only  necessary  to 
say  that  it  was  never  raised  in  either  of 
the  Courts' beyond  its  being  involved  in  the 
general  allegation  made  by  the  defendant 
that  the  plaintiffs  had  first  brokeu  the  eon* 
tract  ;  and  that  .both  the  lower  Courts  have 
found  that  the  plaintiffs  have  not  comiailted 
any  breach  of  the  contract,  and  that  it  is 
the  defendant  who  has  broken  it.  This 
finding  of  the  lower  Courts  also  disposes  of 
the  objection  of  the  defendant  that  the 
plaintiffs  were  not  in  a  position  to  fulfil  the 
terms  of  the  contract. 

The  sole  question,  then,  that  reoHiins  h 
whether  the  damages  have  been  assessed  by 
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the  lower  Courts  on  a  correct  priuciple. 
Now,  there  can  be  no  doubt  of  the  general 
priociple  contended  for  by  Baboo  Bash 
B^ha^^  Ghose  on  behalf  of  the  special  ap- 
pellant, that  ordinarily  speaking  on  a  breach 
of  contract  the  vendor  can  only  recover  as 
aguDst  4ha  purchaser  ibe  difference  between 
the  prioe  contracted  for  and  the  price  at  which 
the  vendor  might  or  Could  have  sold  the  goods 
at  the  time  of  the  breach  of  the  contract.  At 
the  time  when  the  breach  of  this  contract  must 
be  supposed  to  have  taken  place,  the  indigo 
aeeda  could  not  be  sold  at  any  price  at  all,  as 
foQod  by  both  the  lower  Courts.  This  wos 
a  eentract  in  which  no  time  was  fixed  for 
the  delivery  of  the  indigo  seeds.  It  would 
therefore  be  implied  that  the  parties  Fhould 
have  a  reasonable  time  to  fulfil  the  conditions 
thereof.  There  can  be  no  doubt  that  the 
iodigo  seeds  would  not  be  purchased  after  the 
moDth  of  April,  and  I  think  the  plaintiffs 
were  bound  to  wait  until  the  sowing  season 
was  ended  before  they  could  claim  any  com- 
pensation from  the  defendant.  The  plaintiffs 
have  very  properly  waited  until  the  end  of 
of  that  season  as  found  by  both  the  Courts. 
Therefore,  the  damages  to  which  the  plain- 
tifft»  are  entitled  would  be  the  price  contract- 
ed for  minus  the  value  of  the  indigo  seed 
after  the  sowing  season,  namely,  the  price 
contracted  for  minus  nothing  at  all.  I  con? 
sider,  therefore,  that  the  decisions  of  both 
the  lower  Courts,  having  reference  to  the 
special  facts  of  the  case,  have  proceeded  on 
a  correct  principle  in  assessing  the  dam- 
ages. 

Such  being  the  case,  I  think  that  the  de- 
crees of  the  lower  Courts  must  be  affirmed 
and  this  appeal  dismissed  with  costs. 

Ainstie,  J.-^l  concur. 


The  14th  April  1871- 

Present: 

The  Hon*ble  P.  B.  Kemp  and  F.  A.  Glover, 
.  '  Judges. 

flnhimoement    of    rent— Alternative 
,         pleas. 

Case  No.  1771  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judicial  Commissioner  of 
Choia  J^agpore,  dated  the  3rd  June 
1870.  reversing  a  decision  of  the  Assis- 
tant Commissioner  of  Maunbhoom^  dated 
the  30/A  September  1869. 


Nil  Monee  Singh  Deo,  Bahadoor,   (Flaiatiff)- 
Appellant^ 

versus 

Anant    Bam  Putnaik    and  others  (Defend 
^Vknifi)  Respondents*    ' '  *■' 

Baboos  Gopeenath  Mookerjee  and    BhaUfa* 
nee  Chum  Dutt  tot  AppelhdtB*  ^ 

Baboo  Kalee  Kishen  Sein  for  Respondents* 

In  a  suit  for  arrears  of  rent  at  an  enhanced  rata, 
where  defendants  pleaded  profeecti<Hi  under  a.raokomtre* 
pottoh  of  Qld  date  which  had  bee^  loat  long  ags.  aoifl,^^ 
also  plea'dbd  the  presumpdon  arising    irom  onuonn 
payment  for  more  than  20  years :  .  i{  -:  - 

Held  that  the  defendants*  inability  to  adduce  suffi- 
cient proof  of  that  pottah  was   no  reason  Why  they 
should  pot  he  allowed  an  opportunity  to  '  prove  tha  ' 
uniform  payment  pleaded.  .,       ^h 

Glover f  J, — This  is  a  suit  for  arrears  of 
rent  at  an  enhanced  rate  after  notice  for  ihe' 
year    1274,  amounting  to  rupees  840*12  oa  ' 
510  heegahs  of  land.     The  defendanU  pleiid- 
ed  that  they  were  protected  by  a  mokurruree 
pottah    dated  in  the  year  1192,    and  that 
they  had  paid  a  uniform  rate  of  rent  of  72 
rupees  6  annad  for  more  than  26  years,  and*^ 
were  entitled  to  the  presumption  of  ha^ing^ 
paid  at  that  rate  from  the  date  of  Uie  per- 
manent settlement.     This  latter  pl^a  appa- 
rently  was   taken    because    the   pottah  ia^ 
stated  to  have  been  destroyed  some  years 
before  the  suit  was  instituted.     At  all  events 
it  was  not  produced. 

The  first  Court  decreed  for  the  plaintiff, 
holding  that  the  defendants  had  not  been 
able  to  prove  that  they  held  under  the  mo« 
kururee  pottah.  On  appeal,  the  Jddicial  - 
Commissioner  remanded  the  case  to  try 
whether  or  not  the  defendant  had  been  abte  to 
show  that  he  had  held  the  tenure  at  nn  un* 
i^aried  rate  of  rent  for  a  period  of  20  years, 
and  was  therefore  entitled  to  tlie  prissump* 
tion  of  law  arising  under  Act  X  oif  1859. 
The  first  Court,  after  remand,  again  decreed 
the  case  in  ^vor  of  the  plaihtifi,  iind  thia. '. 
decision  the  Judicial  Commissioner  La^  im^W 
reversed.  v  v  .  u 

In  special  appeal,  it  is  contended  that  as 
there  was  no  proof  on  the  part  of  the  de- 
fendants that  they  held  under  a  mokurroree 
pottah,  they  are  not  entitled  to  any  pre* 
sumption  of  having  held  the  land  from  the 
time  of  the  decennial  settlement.  This  ob« 
jection  appears  to  us  untenable.  If  there 
hnd  ^Q  Any  finding  by  the  Courts  1)elow 
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that  the  defendants  had  come  into  Court 
upon  a  pottah  which  was  found  to  be  spuri- 
ous, it  then  would  have  been  a  different 
thiug  and  the  defendants  would  not  have 
been  allowed  to  shift  their  case  and  endea- 
vour to  protect  their  holding  by  proving]; 
payment  of  rent  at  uniform  rates  for  20 
years,  after  they  had  failed  under  circum- 
stances of  fraud  in  setting  up  their  substan- 
tial plea  of  a  mokurrurei  pottah  ;  but  in  this 
case  the  only  thing  that  has  been  found 
against  the  defendants  is  that  they  had  not 
been  able  to  adduce  sufficient  proof  of  that 
pottah,  which,  considering  that  the  pottah 
was  dated  so  far  back  as  the  year  1192  and 
was  apparently  lost  many  years  ago,  was  not 
very  wonderful  ;  and  we  think  there  is  no 
reason  why  the  defendants  should  not  have 
been  allowed  an  opportunity  to  prove,  if 
they  could  do  so,  the  uuiforra  payment  of 
rent  by  them  for  a  period  of  20  years  prior 
to  salt,  which  would  entitle  them  to  the 
benefit  of  the  presumption  of  law  that  they 
had  paid  at  the  same  rate  from  the  time  of 
the  permanent  settlement. 

Then  as  to  the  uniform  payment  of  rent, 


The  special  appeal  is,  therefore,  dismissed 
with  costs. 


The  14th  April  1871. 

Present : 

The  Hon'ble  W.  Aiuslie  and  G.  G.  Paul, 
Judges. 

Koknrmrae     pottah— Xieaaorft— 
Boundariea — Area. 

Case  No.  1986  of  1870  under  Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  by 
she  Judge  of  Jessore,  dated  the  1 5th 
July  1870,  reversing  a  decision  of  the 
Deputy  Collector  of  Khoolnea,  dated  the 
6th  Demember  1869. 

Kazee  Abdool  Mannah  and  others  (Plaintifiis) 
Appellants^ 

versus 

Buroda  Kant  fianerjee  (Defendant)  He* 
spondent. 


Baboo  Debendro  Ghunder   Ghose   for  Ap« 
pellants. 

Baboos  Mohendro  Lall  Shome  and  MoUe 
Lall  Mooherjee  for  Respondent. 

Parties  holding  a  permanent  settlement  from 
Government  cannot  question  the  raliditv  of  a  mokar- 
ruree  pottah  previously  granted  by  themselves  whea 
they  held  the  property  under  a  temporary  settlement 

In  order  to  ascertain  what  land  is  actually  leased,  it 
is  necessary  to  look  to  the  boundaries  mentioned  in 
the  lease  and  not  to  the  estimated  area. 

AinsliCt  /.—There  is  no  ground  for  in- 
terferiug  with  the  judgment  of  the  Lower 
Appellate  Court  in  this  case. 

The  first  objection  taken  in  special  appeal 
is  that  the  lease  set  up  by  the  defendant  is 
not  volid,  inasmuch  as  the  parties  by 
whom  it  is  said  to  have  been  granted  btd 
no  authority  to  grant  a  lease  in  perpetuity. 
It  is  true  that  the  lessors  of  the  defendant's 
vendor  had  no  power  to  grant  a  mokurruree 
pottah  at  the  time  when  they  held  the  pro- 
perty under  a  temporary  settlement ;  but  as 
they  themselves  subsequently  obtained  a 
permanent  settlement  of  the  property  from 
Government,  they  cannot  now  question  the 
validity  of  the  pottah  previously  granted  by 
them  to  the  defendant's  vendor.  The  pottiih 
would  no  doubt  have  been  void  as  af^ainst 
Government  or  any  person  other  than  the 
plaintiffs  to  whom  Government  might  have 
assigned  its  rights,  but  certainly  it  must  be 
binding  upon  the  parties  who  granted  it. 

The  next  objection  is  that  even  if  the 
pottah  filed  by  the  defendant  be  accepted  as 
valid,  he  cannot  derive  any  benefit  from  it ; 
because  there  is  a  clause  in  it  which  prohi- 
bits the  defendant's  vendor,  Nil  Mooee,  from 
alienating  the  tenure.  In  the  first  place,  it 
does  not  appear  that  there  is  any  provision 
in  the  lease  that  in  case  of  alienation  the 
tenure  created  by  it  would  be  forfeited  ;  and 
secondly,  it  is  shown  that  the  plaintiff  has 
acknowledged  the  defendant  as  his  tenant 
under  this  lease  since  1270.  Besides  this, 
the  plaintiff  does  not  sue  for  ejectment^  but 
he  sues  for  enhancement  of  rent  of  a  certain 
tenure  in  the  occupation  of  the  defendant ; 
and  there  is  no  other  tenure  except  the  one 
which  was  created  by  the  lease  propounded 
by  the  defendant. 

Thirdly,  it  is  contended  that  the  lease  was 
granted  for  a  certain  specified  area  of  land  ; 
and  that  as  it  turns  out  on  measurement  that 
defendant  holds  more  land  than  the  quantity 
specified  in  the  lease,  the  plaintiff  ia  entiUe 
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to  eohaace  the  rent  of  that  excess  land.  It 
appears  to  us  that  in  order  to  ascertain  what 
was  actually  leased  to  the  defendant's 
▼eodor,  we  must  look  to  the  boundaries 
mentioned  in  the  lease  and  not  to  the  esti- 
mated area.  There  was  no  provision  for  a 
subsequent  survey  and  adjustment  of  rents 
in  accordance  therewith.  The  mere  error 
in  the  estimated  area  cannot  operate  to  take 
from  the  lessee  any  of  the  land  that  lies 
within  the  specified  boundaries  of  the  leased 
property. 

The  appeal  is  dismissed  with  costs. 

Paul,  J. — I  concur.  I  think  that  the 
Jodge  of  the  Lower  Appellate  Court  has  very 
carefully  decided  the  case,  and  no  ground 
whatever  has  been  shewn  to  shake  the  rea- 
sons he  has  assigned. 


The  14th  April  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officio  ting  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

OonaoUdatton  of  siiitB—Appaal. 

Case  No.  1993  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Nuddea,  dated  the  26th 
August  1870,  affirming  a  decision  of  the 
Collector  of  that  District,  dated  the  29th 
June  1870. 

Enayetoollah  and  another  (Defendants)  Ap- 
pellants, 

versus 

Radha  Churn  Roy    and    others    (Plaintiffs) 
RespondetUs, 

Baboo  Mohinee  Mohnn  Roy   for  Appellants. 
No  one  for  the  Respondents. 

Two  mdts  having  been  inslituted  by  a  purchaser  of 
two  different  portions  of  the  same  tenure  for  enhance- 
ment of  the  rent  of  the  respective  portions,  the  first 
Court  treated  them  as  if  they  constituted  one  suit  and 
gare  one  decision  in  both. 

HsLD  that  in  doing  so  the  Court  acted  sensibly  and  rea- 
flonabljr,  and  that  there  could  be  no  objection  to  one  ap- 
peal being  filed  from  what  was  substantially  one  de- 
cree. 

Norman,  C.  J. — The  focis  of  this  case  arc 
very  aimplo. 


It  is  stated  that  the  plaintiff  instituted  two 
suits  for  enhancement  of  rent  of  the  same 
tenure.  The  circumstances  under  which 
that  took  place  are  these.  He  purchased  at 
several  times  at  the  first  sale  7  annas,  and  at 
the  9  other  annas  of  the  same  property.  The 
cases  having  been  set  down  for  hearing,  the 
first  Court  treated  them  as  if  they  constitut- 
ed one  suit  and  gave,  very  sensibly  and 
reasonably  as  it  appears  to  us,  one  decision 
in  both  cases.  From  that  decree,  which  was 
substantially  one  decree  in  two  consolidated 
suits,  the  defendant  appealed. 

If  the  lower  Court  thought  fit  to  treat  the 
two  cases  as  consolidated  and  passed  one 
decree  in  both  suits,  it  seems  to  us  that  there 
can  be  no  possible  objection  to  the  de- 
fendant's preferring  one  appeal. 

The  case  must  go  bnrk  to  the  Lower 
Appellate  Court  for  re- trial. 


Costs  will  follow  the  r^dult. 


The  14th  April  1871. 
Present : 


The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  6.  Loch, 
Judge, 

Splittlncr  of  llabUity— Sbarers.  ' 

Case  No.  1998  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Nuddea,  dated 
the  1th  June  iSlO,  affirming  a  decision 
of  the  Deputy  Collector  of  that  District, 
dated  the  lAih  September  1869. 

ludromonee  Burmonee   (one  of  the  Defend- 
ants) Appellant, 

versus 

Suroop  Chunder  Paul    (PlaintiflT)   Respond- 
ent, 

Baboo   Grish  Chunder  Mooherjee  for  Ap- 
ppllant. 

Baboo  Sreenath  Dass  for  Respondent. 
D 
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A  tenant*!  liability  to  pay  his  jamma  to  the  party 
entitled  cannot  be  split  up  without  his  consent,  so  as  to 
make  him  liable  to  pay  fractional  portions  of  rent  to 
different  sharers  in  the  zemindary. 

Norman,  C  J, — The  plaintiff  sues  for 
arrears  of  rent  for  the  years  from  1273  to 
1275,  to  which  he  alleges  himself  to  be 
entitled  as  being  a  shareholder  in  certain 
land  held  by  the  defendants  comprised  in 
two  jummas,  one  of  rupees  106  and  the 
other  of  rupees  34.  The  plaintiff  says 
that  some  time  since  he  acquired  by  purchase 
first  1  anna  4  gundas  of  the  lands  comprised 
in  those  jummas,  and  subsequently  addi- 
tionaj  fractional  shares  of  this  land  ;  and 
that  by  these  purchases  and  by  taking  in 
farm  2  annas  and  8  gundas,  he  became 
possessed  in  all  of  6  annas  16  gundas  of  the 
property.  Being  thus  purchaser  and  ijara- 
dar,  he  sues  the  defendants,  and  amongst 
others  the  special  appellant  before  as, 
ludromonee  Burmonee,  for  the  rents  of  6 
annas,  after  deducting  16  gundas  which  he 
says  has  been  taken  possession  of  by  another 
party. 

The  lower  Courts  made  a  decree  in 
favour  of  the  plaintiff,  from  which  decree 
the  defendant,  Indromonee  Burmonee,  ap- 
I  oils  ;  and  she  points  out  through  her 
Tukeel  that  there  is  no  evidence  that  she 
ever  assented  to  any  division  of  her  liabi- 
lity, or  agreed  to  pay  the  rents  of  the  6 
annas  16  gundns,  or  of  any  other  fractional 
share,  to  the  plaintiff. 

We  think  thai  the  objection  of  Indromonee 
Burmonee  is  well-founded  ;  that  the  liability 
of  herself  and  co-sharers  was  to  pay  the  en- 
tire jumma  of  rupees  J 06  and  rupees  34  to 
the  persons  to  whom  they  were  liable  to  pay 
the  same  ;  and  that  the  plaintiff  by  purchas- 
ing fractional  shares  of  the  property  compris- 
ed within  the  jummas  could  not  split  up 
without  her  consent  her  entire  liability,  and 
make  her  liable  to  pay  fractional  shares  of 
that  rent  to  the  several  persons  alleging 
themselves  to  hold  shares  in  the  zemindary, 
whose  interests  and  rights  she  would  have 
no  means  of  ascertaining  with  accuracy. 

The  suit,  therefore,  as  regards  the  special 
appellant,  Indromonee  Burmonee,  must  be 
dismissed  with  costs  in  all  the  Courts.  The 
other  defendants  not  having  appealed,  tlie 
decree  will  stand  as  against  them. 


The  14th  April  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges, 

Bond— ZntereBt. 

Case  No.  2066  of  1870. 

Special  Appeal  from  a  decision  pattsd  bff 
the  Subordinate  Judge  of  Pumeah,  dated 
the  20th  June  1870,  modifying  a  decision 
of  the  Officiating  Sudder  Moonsifi  vf 
that  District,  dated  the  I4M  April  1870. 

Shaikh  Reasut  Hossein  (one  of  the  Defend- 
ants) Appellant, 

versus 

Jusmunt  Roy  (Plaintiff)  Respondent, 

Baboos  Bama  Chum  Banerjee  and  Taruck 
Nath  Dutt  for  Appellant. 

Baboos  Anund  Chunder  Ghossal  and  OU- 
nash  Chunder  Banerjee  for  Respondent. 

Where  a  party  borrowing  money  entered  into  a  bond 
stipalatintr  to  pay  24  rupeea  per  cent  per  annum  as  inter- 
est until  the  whole  debt,  principal  and  interest,  was  paid 
off ;  and  if  the  whole  was  not  paid  within  the  time  men- 
tioned  that  the  bond  should  be  enforced  aa  a  registertd 
deed: 

Held  that  the  rate  of  interest  waa  not  a  quefttion  of 
discretion,  bat  must  be  paid  at  the  rate  atipalated. 

Baylet/j  J. — This  special  appeal  is  on  the 
point  of  interest  only.  The  question  is  whe- 
ther between  the  due  date  of  payment  and 
that  of  suit,  the  Lower  Appellate  Court  has 
erred  in  awarding  interest  at  rupees  24  per 
cent,  as  was  stipulated  in  the  bond. 

We  have  heard  the  bond  read  and  it  is 
somewhat  peculiar  in  its  terms,  that  is  to  say, 
there  can  be  no  doubt  that  what  the  parties 
contracted  for  was  that  rupees  24  per  cent, 
per  annum  should  be  paid  as  interest  until 
the  whole  debt,  principal  and  interest,  might 
be  paid  off  ;  and  if  the  whole  was  not  paid 
within  the  time  mentioned,  the  bond  should 
be  enforced  as  a  registered  deed. 

We  have  been  referred  to  a  decision  re- 
ported at  page  16,  Volume  VIII.  Weekly 
Reporter  ;  but  there  is  nothing  whatever  in 
that  case  showing  the  stipulations,  while  here 
they  are  shewn  in  the  most  clear  and  distinct 
terms.  On  the  contrary,  in  that  case  a  great 
deal  turned  upon  the   circumstance  that   tbt 
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deed  itself  wns  silent  on  the  point,  nnd  it 
was  upon  that  assumption  that  the  question 
determined  by  the  Judges  in  that  case  arose. 
It  is  quite  clear  that  the  Lower  Appellate 
Coart  is  right  in  holding  that  the  pnrty  is 
hound  to  pay  interest  at  the  rate  stipulated 
Id  the  bond.  It  is  not  a  question  of  discre- 
tioD.  It  is  only  giving  effect  to  the  terms 
of  the  bond  under  Act  XXYIII  of  1858. 

The   special    appeal    is    dismissed    with 
costs. 


The  14th  December  1870. 
Present : 
The  Hon'ble  E.   Jackson   and  Dwarkanath 
Mitter,  Judges, 

Salt  to  reooTer  money — Small  Canse 
Ooart— Section  27  Act  ZZXZZ  of 
1861  —  Section*  15,  Charter  Act— 
JmriAdictlon^Non-resldent  defend- 
ants. 

Case  No.  249  of  1870. 

Special  Appfial'from  a  decision  passed  by 
ike  Additional  Judge  of  Hooghly,  dated 
the  Slh  December  1869,  reversing  a  de- 
cision of  the  Moonsiffof  Serampore,  dated 
the  2ith  June  1869. 

Tarioee  Churn  Mookerjee  and  others  (Plain- 
tiffs) Appellants^ 

versus 

Fooroo  Chander  Roy  and  others  (DefeDdants) 
Respondents, 

BabooM  Kishen  Succa  Hooker jee  and  Taruck 
Nath  Sein  for  Appellants. 

Baboos    Issur    Chunder    Chuckerbulty   and 
Kedarnath  Chatterjee  for  Respondents. 

A  soit  for  the  recovery  of  a  sum  of  money  below  500 
nipe€9  aUeged  to  have  been  improperly  taken  away  from 
the  Collector,  who  held  it  in  deposit  on  account  of  cer- 
liin  lands  tak^a  for  publi^  purposes,  was  h9ld  Vy  1^9  ^ 


case  cogniznblc  by  the  Small  Cause  Court,    in    which 
special  appeal  was  barred  by  Section  27  Act   XX  IT  I  of 

1861. 

> 
Such  a  case  having  been  tried  by  the  Moonsiflf  of  a) 
station  where  there  was  a  Small  Cause  Court,  and  heard 
in  appeal  by  the  Di^itrict  Judge,  the  Ili^h  Court,  under 
the  powers  described  in  Section  15  of  the  Charter  Act» 
set  aside  the  decisions  of  bpth  the  lower  Courts  as  void 
for  want  of  jurisdiction. 

Where  some  of  the  defendants  in  such  a  suit  are 
living  within  the  jurisdiction  of  a  Court  of  Small  Causes, 
that  fact  is  sufficient  to  bring  the  case  within  the 
category  of  suits  cognisable  by  such  Court. 

fitter,  J. — This  suit  wns  instituted  in  the 
Court  of  the  Muonsiff  of  Sernmpore,  for  tlie 
recovery  of  a  certain  sum  of  money  nlleged  to 
have  heon  improperly  taken  away  by  the 
defendants  from  the  Collector  of  Booghly, 
who  held  that  money  in  deposit  on  account 
of  certuin  lands  tiiken  hy  Government  for 
public  purposes.  The  Moonsiff  gave  a  tle- 
cree  to  the  plaintiff,  but  this  decree  has  beea 
reversed  by  the  Jud^e  on  appeal  for  the 
reasons  set  forth  in  his  decision. 

The  defendants,  who  are  now  special  re- 
spondents before  us,  object  that  there  is  no 
special  appeal  in  this  case,  inasmuch  as  it 
is  a  case  for  a  sum  of  money  below  500 
rupees. 

I  am  of  opinion  that  this  objection  is 
sound.  Tlie  suit  wns  clearly  a  suit  cogniz- 
able by  the  Small  Cause  Court,  and,  as  the 
amount  involved  is  below  600  rupeei>,  no 
special  appeal  can  lie  to  this  Court  undfr  the 
express  provisions  of  Section  27  Act  XXIII 
of  1861. 

But  I  am  further  of  opinion  that  there 
has  been  a  failure  in  the  investigation  of  this 
case  by  the  Lower  Appellate  Court.  That 
Court  seems  to  have  paid  no  attention  to  the 
chittaha  prepared  by  the  resumption  authori- 
ties  on  the  former  occasion.  Neither  the 
taedad  nor  tlie  resumption  decree  gives  the 
boundaries  it  is  true  ;  but  this  defect  is  not 
to  be  found  in  the  chittahs.  The  boundaries 
given  in  this  last  document  bear  a  very  close 
resemblance  to  the  boundaries  of  the  disputed 
lands  as  they-  are  described  in  the  plaint  ; 
and  it  seems  that  the  question  of  identity 
might  have  been  placed  beyond  all  dispute 
by  an  actual  testing  of  the  chittahs  in  the 
locus  in  quo.  Besides,  the  Judge  seems  to 
have  misunderstood  the  purport  of  the  evi- 
deace    giveu    by  thQ    plalniiflrs    witacsie^* 
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^Thofsf)  wiinea^es  have  not  ,  said  that  the 
pUiniiff  wu  in  posfiesaioa  for  6  or  7  years 
only. 

WbTfcl  then  is  the  proper  order  which  we 
oiighi  to  pass  in 'ihfs  case?  lam  of  opinion 
that  the  decision  of  both  the  lower  Codrts 
ou^ht  to  l>e  set  aaid*  for  want  of  jurisdic- 
tion, under  the  powers  vested  in  this  Court 
hy  the  15ih  Section  of  the  Charter  Act.  If 
lihid  suit  was  really  coffniznble  bV  the  Court 
of  Small  Causes,  neitlier  the  Moousifi[  of 
"Serampore  nor  the  Judge  hod  any  jurisdic- 
tion over  it,  inasmuch  as  there  is  a  Small 
^Cause  Court  at  Serapnpore.  It  has  been  urg- 
ed that  one  of  the  parties  to  this  suit,  name- 
ly, Mr.  Qiientin,  wa^  living  in  Chinsurah  a[t 
the  time  of  its  iustifution,  and  that  the  Small 
Cause  Court  of  Serampore  had,  therefore,  no 
jurisdiction  over  it.  |  am  of  opinion  that 
this  objection  is  not  valid.  Jlr.  Quentin 
iiksbeen  made  a  defendant  as  the  manager 
of  an  estate  belonging  to  a  minor  ;  and  it 
is,  therefore,  donbtful  whether  Mr.  Quentip 
or  the  minor  is  to  he  considered  as  the  real 
defendant.  But  be  this  as  it  may,  the  sdit 
would stjll  bccognizablqby  tl^o  Small  Cause 
Court ,  of  Serampore,  even,  if  we  ,  treat  Mr. 
Qtientin  as  ,the  rea]  defendant.  ^Ue  other 
,aQienda|iU  were,  living  within  the  local 
limits  of  the  jurisdiction  assigned  to  ^hat 
Court,  and  this  fact  would  be  sufficient  to 
>ripg  the  suit  within  the  category  of  **  auits 
>0guizabIe  by  the  Small  Cause  Court,  "  ns 
described  in  Section  6  of  Act  XI  of  1865. 
Act  XI  sl^ows  that  the  Courts  of  Small  Causes 
are* competent  "to  try  all  such  suits  as  those 
^described  in  6."  and  Section  12  gives  exclu- 
sive jurisdiction  to  those  Courts  to  try  tho^e 
suits.  This  point  has  been  already  decided 
by  a  Division  Bench  of  this  Court  in  the 
case  of  Khoda  Buksh  Mistree,  reported  in | 
th^9th  ^umber  of  the  14th  Volume  of  the! 
Weekly  Reporter,  page  156. 

Ppr  the  above  reasons,  I  would  set  aside 
the  decisions  of  both  the  lower  Courts  as! 
void  for  want  of  jurisdiciion.  The  pjaintifl 
ought  to  pay  the  costs  of  the  defendant. 

Jackson,  J. — I  concur.  I  think  that  the 
plaintiff  should  bear  the  costs  of  this  litiga- 
tion 80  far  as  he  has  brought  his  suit  in  the 
wrong  Court,  and  tie  asks  us  to  quash  all  the 
proceedings  to  enable  him  to  iring  his  claim 
in  the  right  Court,  and  because  the  whole 
litigation  has  been  cauaed  |by  his  own  neg- 
lect to  look  aft^  bis  own  interests  before  the 
CQ|lQ9(or« 


Thfe  lat  March  1871. 

Present : 

The  Hou'ble  1^.  B.. Kemp  and  F.  A.  Glover 
Judges, 

Miaor'm  eatate^BraQairer— dioo^oa  i 
Aot  XL  of  liiii. 

Case  No.  461  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Midnapore,  dated  iht 
2nd  December  1870. 

Kalee'  Pershad  Singh,  Appellant, 

versus 

Poorno  l!)ebia  (Petitioner)  tteipoiiiint. 

Baboos  Ashoofosh  Dhiir  and  Taruck  Nalk 
Sein  for  Appellant. 

Mr.  R,    T.  Allan  and    Baboo  Romesk 
Chunder  MitUr  for  Respondent. 

Under  Section  7  Act  XL  of  1858.  a  manager  'Appoint- 
ed to  the  estate  of  a  i^or  cannot  in  »nj,  mtq  j;^ 
rid  of  or  resign  that  trast  without  the'perinissioa  of 
the  Court,  and  without  duly  accnnntin^  to  his  successor 
for  all  monies  received  and  disbursed  by  him. 

Kemp,  Ji-^TnK  appellant  before  as  is  the 
uncle  of  the  respondent,  who  has  been  found 
on  the  evidence  by  the  Jadge  to  be  a  minof. 
The  Jud^e  also  found  on  the  evi^nce  that 
the   respondent   Will   not   be   of   age   lintil 
September  1871.     The  Judge's  decision  on 
this  part  of  the  case   is  a  very  careful  one. 
He  hns  thoroughly  sifted  (he evidence,  and  we 
may  say  that  no  attempt  has  been  made  by 
the  pleader  for   the  appellant  *to  show^ttiat 
the  Judge  has  come  to  a  wrong  oonclusion 
on  this  part  of  the  case.     The  Judge  finds 
that  the  appellant  has  been  guilty  of  a  gross 
breach  of  trust  in   the  management  of  this 
estate,  inasmuch  as  admitting  that  his  state- 
ment is  correct,  uameiy,  that  the  minor  was 
of  age  when   he  alleges  that  he  kliide  over 
the  accounts  of  the' estate  to  him,  he  could 
only  have  just  arrived  at  majority  ;  aod  uo- 
der  such   circumstances   he  was  boand   to 
exercise  every  precaution  and  to  act  in  strict 
good   faith   towards  his  ward,     ^fhe  Judge, 
therefore,  finding   that  the   conduct  of   the 
appellant   had   been   such   as    to   render   it 
necessary  te  remove  lum  from  ids  ^pbslUon 
as  manager  of  tlie  estate  of  theininor^  has 
directed   his   removal  and   has  'also    called 
upon  him  to  account  for  all  sums  recei vied 
and  disbursed   by  him  during  Ihe  ixtike  lie 
W08  iu  charge  of  the  escaiei  i idtfu    iWo 
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weeks  from  the  da^e  of  t^e  order  ;  the 
ACCooDt  to  be  rendered  to  be  suppoipte^  by 
▼ouchers.  The  ryots  were  directed  by  pro- 
claroalion  not  to  pay  tlieir  rents  to  the  ap- 
pfellfciit,  and  the  itiinOf  was  directed  to  bring 
in  and  ddlifer  ifito  Coxirt  all  the  riccounts 
itod  papers  In  his  bunds  which  be  may  have 
receited  from  hla  Ute  euardia^.  We  are  of 
opinion  in  this  case  fhit  the  evidence  which 
bas'be^n  adduced  by  the  appellant  to  prove 
tbe  d^ll^ery  of  accounts  to  the  minor  is  noi 
evidence  upon  which  the  Court  Aan  rely. 
Taking  tbe  appellant's  case,  it  is  cleiir  frohi 
bis  own  admission  that  the  respondent 
ftotild  on\f  have  been  some  two  or  three 
months  more  than  18  years  bid  wlien  thd 
alleged  detrvery  of  accounts  Was  mad#.  No< 
t«l«  Was  the  uncle  of  the  minor,  and  was 
placed  in  a  fiduciary  position  towards  the 
minor,  the  Conri  is  entitled  to  expect  iifcem- 
ma  kdes  from  a  person  in  such  a  position. 

In  this  case,  we  find  on  the  examination 
of  the  appellant  himself  that  at  the  ttmi  when 
bealte^s  that  he  made'  over  the  accounts 
6f  ilie  estate  to  his  Iflte  ^ard,  he  took  no 
precaution  whlile^er'  to  havd  that  ward 
Well  advised  i^  to  what  hb  was  dding  ;  tib 
aVtetnpt  Waft  made  to  explain  the'  ft'c^otints 
to  blra^ ;  nobody  was  present  oh  his  behalf 
lo  iidvise  him.  The  alleged  trabstictlon 
took  piWtt  ito  the  presence  of  two  ryots  and 
of  l»^(4  dotinection  of  the '  mihbr  who  ad- 
mittedfly  cbild  neither  read  nor  write. 

Now,  although  the  appellant  is  not  bound 
nnder  Section  16  to  deliver  accounts  into 
Court  periodicnlfy,  be  not  having  been  ap- 
pointed under  ^^ction  10  of  the  Act,  there 
can  be  no  doubi  ttiat'he  was  bound  to  retain 
Id  his  possession,  if  he  delivered  over  os 
he  states  all  the  accounts  to  the  minor  on 
^is  arrival  af  majority,  copies  of  those  ac- 
eoonis  to  enable  him  to  satisfy  any  demand 
which  his  late  ward  or  any  other  party 
might  make  agoinst  him.  Under  Section  7 
of  the  Ac(,  if  a  manager  b^  appointed  and 
he  seeks  to  denude  himself  of  the  trust 
imposed  upon  him,  he  cfitinot  In  anyway 
get  rid  of  or  resign  that  trust  without  the 
permission  of  (he  Court,  and  without  duly 
ae^^oiioting  to  bis  successor  for  all  monies 
r<!^fTed  and  disbursed  by  bira.  In  this 
i^kte,  We  find  that  the  appellant  himself 
admits  that  he  Was  in  charge  of  the  minor's 
esta^  from  the  year  1^68  to  the  year  1276, 
molt  that  a  snm  of  80,000  rupees  appeared 
on  either  side  of  the  account ;  and  yet  he 
woold  ask  Uie  Court  to  believe  that  deal- 
^g  ^tV&iwj  who,  on  bis  own  admissiony 


had  only  just  arrived  at  majority,  and  who 
is,  as  found  by  tbe  Judge,  of  very  weak 
intellect,  he  ftiade'^v^lr  to 'that  boy  afeeotiDm 
covering  transactions  amounting  to  oyer 
80,000  rupees  and  extending  over  a  period 
of  8  years,  without  retaining  in  bis  hands  a 
single  copy  or  voucher  which  wou^  enaH^ 
him  to  meet  any  demands  thift  might  after- 
wards be  made  upon  him  by  t|ie  respondenf. 
We  think,  considering  the  whole  case  and 
looking  to  the  evidenxje  adduced,  that  tba 
appellant  has  been  very  properly  diaraissed 
from  his  office,  and  that  the  Judge  has  pass- 
ed a  very  proper  order  in  directing  thi^t 
he  should  be  compelled  to  render  an  account 
of  his  stewardship.  Of  course,  it  is  not 
for  us  to  say  at  this  stage  of  tjie  case  what 
course  ought  to  be  pursued  in  carrying  out 
that  order.  Section  22  provides  for  that. 
The  Judge  in  the  exercise  of  the  discreMo^ 
may  impose  upon  the  appellant  a  fine  not 
exceeditig  500  rii pees,  and  tnAy  also  commit 
tbe  recusant  guatdian  to  close  custody  utotH 
he  shall  consent  to  deliver  his  accounts. 

We  dismiss  the  appeal  with  costs. 


The  14th  April  1871. 

Present  : 

The  Hon'ble  E.    Jbcksou    and    Onoocobl 
Chunder' Mookerjeb,  ./iirf^tf*. 

PossesBOiy  salt— Bvldenoe. 

Case  No.  2278  of  1870. 

special  Appeal  from  a  decision  passed  by 
the  Officiating  AddilionalJudge  of  Chit' 
tagongf  dated  the  Sth  July  1870,  revere 
sing  a  decision  oj  the  Moonsiff  of  thai 
District,  dated  the  lOlh  September  1870, 

Lukhee  Ghunder    Chnckerbutty  (Plaintiff) 
Appellant^ 

versus 

Bamdhun  Shaba  and  others  (Defendants) 
*^  Respondents. 

Baboo   Grish    Chunder    GAo^e  for  Appel- 
lant. 


mi* 


iponc 


Baboo  Aukhil  Chunder  Sein  for  Bes 
ents. 

la  a  suit  to  teeover  po88^  a  of  c^ktAin  land  on  the 
allegation  that  it  was  part  of  plainfiffs  jote  jnmma, 
which  bad  been  previously  held  by  his  fhther'  and 
mother,  pUuntlfC'fl  inability  to  substantiatd  an  aUi^ 
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potrah  was  held  to  Ije  nn  reason  why  he  should  not  be 
permitted  to  fall  back  upon  other  evidence,  e.  g.^  pos- 
.aessiou  by  his  fatlier  under  a  talookee  jote  title. 

Jackson,  J. — We  tliink  that  this  cnse  must 
he  remanded  to  the  Judge  for  re-considera- 
tion. The  phuntiff  brought  this  suit  to  re- 
cover possession  of  certain  land  alleging  that 
ic.  wuH  a  portion  of  his  talookee  jote  ;  that 
his  father  hnd  been  in  possession  of  it  for  a 
Ions:  time  hack  ;  that  after  the  death  of  his 
fatlier  his  mother  took  possession  of  it  on 
behalf  of  the  plaintiff,  but  that  she  left  the 
neighbourhood  in  the  year  1267,  B.  S.,  cor- 
reHponding  with  1222,  M.  S.  ;  that  he  on 
arriving  at  full  age  in  the  year  1230  returned 
to  the  sjjot  find  endeavoured  to  obtain  pos- 
sessioD,  when  he  found  that  the  defendants 
ivere  in  possession  of  the  land  and  they 
voald  not  give  it  up  :  he  therefore  brought 
this  suit. 

The  defendants  denied  that  the  plaintiff's 
father  or  his  mother  had  ever  heen  in  posses- 
sion of  the  land,  and  they  alleged  that  the 
laud  was  settled  with  them  by  the  zemindar 
in  the  year  1266,  B.  S. 

The  first  Court  found  in  favor  of  the 
plaintiff  on  all  the  points  and  gave  him  a 
decree. 

The  Additional  Judge,  on  appeal,  has 
given  a  distinct  decision  solely  upon  one 
portion  of-  the  documentary  evidence  put 
forward  by  the  pjaintiffl  The  plaintiff  had 
alleged  that  two  years  l)efore  his  mother  left 
the  disputed  land,  she  had  obtained  a  pottah 
from  the  zemindar  confirmatory  of  her  hus- 
band's original  title,  by  which  also  some 
additional  land  was  given  to  her.  This  pot- 
tah was  denied  by  the  defendant,  and  the 
Judge  has  come  to  the  conclusion  that 
this  pottah  is  not  to  be  trusted  and  that 
he  does  not  believe  tlie  genuineness  of  it. 
But  he  goes  on  to  say  that  as  the  plaintiff 
luis  fiiiled  to  substantiate  thia  pottah,  he  con- 
siders that  the  plaintiff  has  no  right  to 
fall  back  upon  any  other  evidence  ;  and  he 
therefore  declines  to  go  into  any  other 
.  evidence  whatever,  and  he  has  accordingly 
dismissed  the  plaintiff's  suit. 

It.  is  manifest  that  snch  a  decision  is 
wrong.  It  does  nof  follow  that  if  the 
plaintiff  is  entitled  to  recover  the  land,  he 
DoUs^  lose  it.  because  one  portion  of  the 
evidence  in  support  of  his  title  is  reject- 
ed. If  the  plaintiff  can  prove  that  his 
father  was  all  along  in  possession  of  this 
land  under  a  talookee  jote  title,  and  that 
he  id  still    entitled    to    reco?er    it,    there 


seems  to  be  no  reason  why  he  should  not 
recover  because  he  is  unable  to  substautiala 
the  pottah  of  1220. 

We  find  also  that  the  Additional  Jodge 
has  not  distinctly  decided  the  question  of 
limitation.  He  says:— "If  the  oral  evideoce 
'*  given  by  the  plaintiff's  witnesses  that  he 
**  was  in  possession  after  his  father's  death 
*^  can  be  taken  to  mean  that  he  was  in  pos- 
"  sesion  through  his  mother  or  gaardiao, 
*'  then  there  is  evidence  adduced  on  the 
**  plaintiff's  side  that  he  was  in  possessioo 
"  within  12  years. "  He  (hen  goes  on 
to  say  : — "I  am  not  prepared,  without  for- 
"  ther  consideration,  to  determine  that  the 
''  plaintiff  was  certainly  within  the  preced- 
"  ing  12  years  in  possession  of  the  land  in 
*'  suit." 

As  limitation  has  been  pleaded  in  this  ease 
it  is  for  the  Judge  first  to  decide  the  question 
of  limitation,  and  he  should  decide  it  after 
considering  the  whole  of  the  evidence  both 
for  the  plaintiff  and  for  the  defendant  If 
he  is  not  satisfied  that  the  plaintiff  has  been 
in  possession  within  12  years,  the  plaintiff's 
title  has  ceased.  If,  on  the  other  hand, 
plaintiff  has  been  in  possession  within  12 
years,  it  is  then  for  the  Judge  to  consider 
whether  he  has  given  sufiicient  evidence  of 
his  title  under  which  he  is  now  entitled  to 
recover  the  land,  or  whether  the  defendant's 
title  is  superior  to  that  of  the  plaintiff. 

Costs  of  this  appeal  will  follow  the  result 


The  14th  April  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glorer, 
Judges, 

Co-sharers  —  Zilmltation  —  Clanse  13 
Seotion  1  Act  XXV  of  1899. 

Case  No,  2546  of  1870. 

Special  Appeal  from  a  decision  passed  hj^ 
the  Subordinate  Judge  of  East'Rurdwait, 
dated  the  4th  August  1870,  affirming  a 
decision  of  the  Moonsiffof  Afahomedpore, 
dated  the  14M  February/  1870. 

Rajoo  Singh  (Defendant)  Appellant, 

versus 

Gunesh  Monee  Burmonee  (Plaintiff)  Re- 
spondent. 
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Baboos  Anund  Chunder    Ghotsal   and  Mo' 
hendro  Lall  Seal  for  Appellant. 

Baboot  Kalee   Mohun    Doss   and   Lnckhee 
Chum  Bose  for  Respondent. 

In  a  sait  under  aause  18  Section  1  Act  XIV  of  1869 
to  eaforoe  a  right  to  a  share  in  immoveable  property  on 
the  ground  that  it  was  joint  family  property,  where 
plaintiff  claimed  as  the  heir  of  her  husband,  and  de- 
feodant  (who  pleaded  a  title  derived  by  purchase  from 
ODCof  thooo-abarers)  bad  been  in  adverse  possession 
for  9  years : 

HiLD  that  under  the  Clause  13  plaintiflP  would  have  to 
proTe  that  she  bad  been  within  12  years  prior  to  date 
of  suit  in  the  enjoyment  of  a  share  of  the  profits  or 
lenta. 

Kemp.  J. — This  ib  a  snit  under  Claose  13 
Section  1  of  Act  XIV  of  1859  to  enforce  a 
right  to  a  ehnre  in  immoveable  property  on 
the  gronnd  that  it  is  joint  family  property. 
The  plaintiff  claims  the  share  in  suit  as  the 
heir  of  her  husband.  It  appears  that  the  hus- 
baod  has  been  absent  some  35  years.  The 
etateroent  of  the  defendant,  special  appellant 
before  us,  was  that  his  title  was  derived  by 
purchase  from  one  of  the  co-sharers  dated  in 
1266.  It  is  clear  that  the  defendant's  admit- 
ted possession  for  nine  years  has  been  adverse 
to  the  plaintiff.  Under  the  Section  already 
quoted,  the  plaintiff  had  to  show  that  she  had 
received  a  portion  of  this  estate  within  12 
years  prior  to  the  institution  of  the  suit. 

Both  the  Courts  below,  instead  of  trying 
the  question  of  limitation  raised  by  the  de- 
fendant's statement  under  the  Section  already 
quoted,  have  held  that  because  ^*  the  land 
•*  under  claim  formed  a  portion  of  a  joint 
*'  estate,  therefore  the  possession  of  one  of 
*•  the  co-sharers  could  not  deprive  the  other 
*'  CO- sharers  of  their  rights  and  interest  for 
**  want  of  their  possession."  These,  we  may 
mention,  are  the  words  used  by  the  Subor- 
dinate Judge.  We  think  that  this  decision 
is  clearly  wrong  in  law,  and  that  the  case 
must  be  sent  bark  to  the  Subordinate  Judge 
to  try  the  question  of  limitation  raised  in 
the  defendant's  answer.  According  to  the 
provisions  of  Clause  13  Section  1  of  Act 
XIV,  the  plaintiff  will  have  to  prove  that 
she  had  been  within  12  years  from  date  of 
suit  in  the  enjoyment  of  a  share  of  the 
profits  or  rents  of  the  joint  estate,  ^ail- 
rofr  to  do  so,  her  suit  should  be  dismissed. 
CoatB  to  follow  the  result. 


The  14th  April  1871. 

Present: 

The  Hon'ble  P.  B.  Kemp  and  P.  A.  Glover, 
Judges. 

Mgrht  of  easement— Vser—Xntormp- 
tion— Acqaieacence. 

Case  No.  2560  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  EasUBnrdwan^ 
dated  the  lith  August  1870,  affirming 
a  decision  of  the  Moonsiff  of  Pothna^ 
dated  the  25th  February  1870. 

Heera  Lall  Eooer  (Plaintiff)  Appellant, 

versus 

Purmessur  Kooer  and  others  (Defendants) 
Respondents. 

Baboo  Luleet  Chunder  Sein  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Eespondents. 

A  person  claiming  a  ri^ht  of  easement  over  another*! 
property,  is  bound  to  prove  continuona  enjoyment  with- 
out interruption  not  merely  by  presumption  bat  aa  of 
right. 

Wrongful  intermption  does  not  destroy  a  right  of 
nser  where  steps  are  immediately  taken  to  assert  the 
right,  but  if  this  is  not  dooo  for  a  length  of  time  acqnies- 
oence  may  safely  be  presumed. 

Glover,  J. — The  plaintiff  sues  to  have 
opened  up  a  '*  doura  "  or  watidreoume, 
through  which  he  alleges  that  the  surface 
water  of  his  fields  flows  over  the  defendants' 
lands  into  a  tank,  likewise  the  property  of 
the  defendants.  His  cause  of  action  he  states 
to  be  the  planting  by  the  defendants  of 
certain  bamboos  on  the  intervening  lands, 
which  bamboos  are  now  grown  up  and 
oppose  an  obstacle  to  the  free  flow  of  the 
water  into  the  tank. 

The  defendants  pleaded  limitation.  They 
admitted  that  there  had  been  a  passage 
tlirous:h  which  the  surface  water  of  the  plaint- 
iff's land  once  flowed,  bat  averred  that  it  had 
been  closed  for  more  than  40  years,  and  that 
the  plaintiff's  water  now  escaped  through 
another  channel  iu  a  southerly  direction. 
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The  fir8(^.Qfi^i;t  djsmip^ed  the  plaiDtiff's 
Bolty  because  there  was  no  proof  of  user. 

On  appeal  the  Ju^lge  remanded  the  cnse 
for  a  local  enquiry,  and  to  ascertain  whether 
tb^dflh.^  sy^d  for  had  heen  e^^erc^sed  at  any 
time  within  1 2  years  before  suit.  The  first 
Court  held  a  local  enquiry  by  an  Ameen,  and 
again  disiKj^ssed  the  suit  for  very  much  the 
aaroe  feasohs^'os  It  hail  Veen  'dismissed  be- 
fore, and  the  Judge  upheld  that  decision. 

The  only,  point  prea^d  ^po.n  us  in  special 
appeal  is  tliat  the  real  issue  in  the  ouBe 
!JW  ^^f'  ^?i?^  4;aternj,i,ije4  ;  that  on  the  re- 
nyi^(]l  tihj^  \fis\\e  Hxed  ^a^  whether  tK^re  hwd 
fejo  an,y  i^ser  of  the  eosejnjent  on  the  part 
yjf  ^^e  pl^intifi  f^j^  t2  y.eaijs  preceding  the 
aiiit,  and  ^1^M(  th^  rnse  hi^s  \)eetf  decided 
against  him  on  the  plain ti^  failing  to  prove 
th^t  1^^  had  luad  a  qontinuaus,  user  of  the 
water-course.  If  'this  issue,  as  slated  by 
the  special  appellant,  was  fh^one  which  wns 
really  fixed  on  remand,  all  I  can  say  is  that 
1^  w^s  ipoti  (he  proper  issue  to  have  been 
trieif.*  A  person  clainjing'a  right' of  ease- 
ment over  another  person's  property  is  bound 
to  prove  that  he  has  had  the  continuous 
eiU^ymejQlt  of  that  eftsecoent  yviihqviti  inter- 
ruption, and  not  merely  by  the  permission 
of  f|ie  Qfyf^osit^  P)?^^^  ^}^  ^^  ^f  right.  In 
this '  case,  it^  has  oeen  found' as  cf  fact  on  the 
^vjdence  that  the  plaintiff  has  not  been  able 
ift  pV*??J?  rioj  f^^'*!*  cqptinuops  i^s^i;.  '  ^n  facj, 
from  his  own  statement  of  the  case,  it  is 
very  clear  that  for  six  years  at  all  events  he 
has  had  no  enjoyment  whatever  of  the 
alleged  rig.ht.     The  lower  Courts  were,  there- 

special    appeal    must    be    dismissed    with 
costs. 

4^99IPf  ^* — Y  coqcur  in  this  judgment. 
iMiH^Af^  th^t  tlie  pl^in^ifi*  f^^TQitt^dly  for 
f»*  yeaua  ha(|  no  riaht  of  user  in  the  chan- 
nel in  qi^estiqn.  If  the  iqtep'uption  hud 
beftp  a  wrongful  pne,  (he  pluiptififs  right  of 
1)8^  WM^\^  iio^  have  been  destroyed,  if  he 
)ipi4  |aken  steps  nt  t(ie  time  pf  ili^t  wrongful 
jnfrer|;nptiop  to  asaey^t  hjs  right ;  but  when 
99(P  )\)iy^  hifn  fpr  9i^  years  taking  no  steps 
whatever,  we  may  safely  presume  that  if 
he  had  any  right  of  easement  at  any  time 
ojt^r  th^  defendant's  |^p<l,  he  aquiesced  in 
^lia(  long  iii^i;rqptjon  and  in  the  consp. 
quiQpji  10^8  pf  any  right   that   he  moy   have 
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the  15tl\  Apl  IQ71. 

Present : 

The  Hon'ble  J.  P.  Norman,  OfkiaHwf  Chief 
Juiticef  and  the  Hon' bio  6.  Loch,  judge. 

tte^ailt;  ''""■'^      '     '^  ^   '^ • 

Reference  to  the  High  Court  hy  the  Judge  6f 
the  Small  Cause  Court  at  Jessore,  dated  the 
27th  January  1S7 1. 

Gopal  Chunder  Roy,  Plaintiffs 

versus 

Arman  Shaikh,  2^/endant 

Case  —  An  application  (lavlng  l^ecn  made  to  a  SbmU 
Caase  Court  Judge  to  set  aside^an  ex-parU  decree,  tiie 
Judge  found  from  the  rebord  tliat  the  deft'ndant  bad 
been  personally  serred  with  summons.  H<i  accord- 
ingly I'equesteii  the  pleader  to  tell  his  clcent  to  be 
present  3  days  after  to  be  examined.  Aa  neither  appU- 
caiit  norliis  pleaddr  whs  present  on  that  dati^!.'  the  Judge 
refected  the  appUcution  without  issuing  notice  oo -the 
opposite  party.  A  second  appltcattoa  was  then  made 
under  Section  21  Act  XI  of  ^866. 

£[bld  that  the  oommnnioatiou  to  t^e  pleader  was  an 
informal  proceeding,  and  as  applicant  had  noC  beeo  sum- 
moned in  due'form"h&  iipptieatioa  should  not  ftare  bebn 
rejected  in  hiiB  abfpnce,  and  thi  Judge  was  bouhd  to 
hear  the  second  application. 

Case — Tsns  is  a  second  application  under 
Section  21  of  Act  XI  of  1865  to  set  aside 
the  decpree  passed  ex-parte  Bgaitist  the  de£end- 
apt,  and  th<3  questipu  oiis^  wliet^ier  i(  poght 
to  be  admitted. 

The  first  application  to  set  aside  l^e  de- 
cree was  made  on  the  1 6th  instant  4nd  it  was 
verified  ;  but  as  I  found  on  loofeitig  at  the  ni- 
cord  of  the  case  that  the  defendant  had 'been 
personally  seryed  with  soiiimonfl,  I  feqaested 
the  pleader  to  tell  his  client  to  be  pre^tit  in 
Court  on  the  l?|th'  instant  tb  be  ^ekainined 
iouching  the  mutters  iefeh-ed  to  therein';  HvX 
as  neit'^er  he  nor  his  pleadei'  traifif  present  on 
that  date,  I  did  not  cause  iiotice  to  be  idBded 
calling  on  the  opposite  party  to  shbw  eaoae 
and  rejected  the  application. 

It  is  now  ur^d  that  the  second  application 
ou<;ht  to  be  admitted  nnder  the  rulic^  of  the 
Full  Bench  in  Nnssurooddeen  Khan  venus 
Indur  Narain  Qhowdhry,  Weekly  Bepocter, 
Civil  Hulings  page  93/^lume  V;  bnt  it  «^ 
pears  to  me  that  that  ruliii|f  viU  not  ^avp!^! 
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as  thib  pr^nt  lis  not  an,  application  for  kn^ 
triaihut  an  applicatiop  to  set  aside  ah  4x  parte 
JHdgni^t^  and  it  LaB  been  held  in  a  recent 
ea8e,,!61[iann6o  ^Cbowd^ry  vet^sus  BnkBhuti 
rada^o;ther,  Weekly  Keporter,  CiVil  ^RuIingGT, 
^«^  266y  Yolume  aI^,  th&t  ^e  case  of  a 
revie^  Mi  rery  iifterent  from  (hat  of  rin  ap- 

E*'  a^on  for  new  trial  under  Section  21  6f 
XI  of  1865. 

It  may  be  urged  that  as  the  first  lipplica- 
tion  was  ye'rified,  1  ought  to  have  issued  a 
notice  to  the  opposite  party  to  show  cause 
why  the  ex-fdrte  judgment  should  not  be  set 
ande  without;  calling  on  the  application  to 
appear  an^  satisfy  the  Court  'that 'summons 
was  not  served  on  hin^ ;  but  I  do  not  think 
this  can  |)e  urged  with^  ftny.show  of  reason, 
as  by.  Section  3S  of  Act  XAlU'oflSe'l  the 
prQwdaJfe  prescribed  by  Act  VlII  of  18^9 
shall  be  ioUowed,  as  far  as  it  can  be,  in  all 
miscellaneous  cases  and  proceedings  institut- 
ed after  the  passing  of  the  Act  j  ^'and  1  appre- 
hend thfi^t  every  Court  is  bound  to  satisfy  it- 
adfih  the  mode  it  thinks  proper  of  the 
truth  of  the  statemont  set  forth  in  an  ap- 
plication or 'petit  ion.  Besides,  it  appears  to 
me  thlit  an  aplplicatibn  to  set  ande  an  ex-pdrte 
aecree  is  not  ah  applicatidn  that .  reqtiires  to 
be  verified  either  by  the  Code  of  Civil  Proce- 
dure, A ct  XI  .of  1 8^5, 0^  any  other  law,  ^he 
Jjinjy  oppiicatioiis  besides  plaints,  Written 
statements;  and  'j^etitibns  to  sue  in  f^nnd 
pauperis,  are  applications  fo|^  discharge  from 
arrest, or  confinemeiit  mode  either  under  Sec- 
tion 273  or  2^6  of  the  Code. 

Vk  the  hboVe^fea^dps,  I  thihk  the'SeCfttid 
•iftilicabbn'^hc^d  hot  ^e  adinitteti ;  bht  as  iby 
mfiia  is  not  %h61!y  froefrbih'dbubt,  I^hall 
liotdikpbtetffihe  applic'atibn  tilji  recJeipt  df 
tbfebplnibn'bf  the'Hrgh*Cduift  on  the  quebtibn 
W^tUerthb'^t^liid^tibn'bUfghttobe  admittoa 
^r^efeted. 

Tkej^ijfmMt  hf'tne  mgh  Coirt  '^u^ds  deMMi 
'  0$  fdUom  bif 

HfchMk,  C.  V.f^I  &b  nbt  'dtideritand  the 
pr66e(0ing  to  WUidh'thb  Jiidge  of  the  SmW 
Cbiie  Couf t  adverts.  By  Sbctibn  !2 1 ,  ih  cases 
^?  decrees  t)assed  Ac->flffjC5  within  80  diys 
^t^  the  eiecntion  of  process,  the  party  may 
^▼e  notice  'of  his  iuteniibh  to  'dppJ$[  to  the 
Cbar^kt its  hext^tting  fdr  W  order  to  sd; 
'  rti&  tire  decree. 

On  ilre  "applictftfon  Mllg  made  at  that 
ilttiri|— whl'dn  the  Act  conit<5ttiplateB  as  an'  ap- 
pfi^onlb  be  made  in  the  presence  of  thede- 
l^l^haMt.'r— 'if  it  be  j^rov^  ttet  the  otuniobiid 


was  nbt  duly  tenred,  or  that .  >the«def(pdaiit 
was  prevcmted  icota  appearing*  the  Oourt  may 
set  aside  the  decree. 

I  do  not  see  how  the  case  was  ^fSfk  the 
Judge  on  the  19th,  or  under  what  authority 
he  could  reject  aii  ap^lioitii>ti  %hfch  HTifiiliot 
made  to.  him. 

The  communicBttioti  to  the  '{jleader  maf 
have  resulted  in  the  debtor's  ni^kin^  his  ^o 
pearance,  but  it  was  an  infonhal  p^oceeaipg. 
The  Judge  ohght 'hot  to  hate  pro6^eded  lathe 
absence  of  the  parfy  \tiJl  his  VdkM.  ^  ^he 
application,  which  the  party  against  whbih  £h!e 
decree  passed  had  a  right  to  make  i/nder  Sec- 
tion 21,  appears  to  me  not  to  have  l^iei^  Ji^ 
posed  of  by  the  order  on  the  1 9th.  I^  tlunk^ 
therefore,  that  the  Judge  was  bound  to  hear 
the  second  apffUcation  if  it  was  "within 
rime. 

Zofh,  •7^— It  appear9'to'triiB.thdt'ffieV«^ 
petition  presented  on  tKb  tdth  WaA[  the  a^ 
plibatibn  for  li  new  tri^  ii/hlch  tHb  'tthmfttti^ 
was  required  to  make  iiii^er'the  provifibnh  tff 
Section  21  Act  il'of  *lg6S  fbr  k  iW#  tctH 
The  Judge  of  the  SmJall  'Ckuse  <»hrt  dfter 
examining  theireeOrd,  whieh  j 
was  not^able  to  take  up  on  t 
petition  was  presented,   thoi 
before  serving  notice  on  the 
show  cause,  to  examine  the  a; 
he  was  not  in  attendance,  he 
to  ptodaoe  hini  on  the  1 9ih ;  I 
attend  on  that  date,  he  ^ejecte 
I  agree  with  the  Chief  Jusi 
that  this  proceeding  was  i 
Judge  required  the  attendant 

cant,  he  should  hacve  sUfflto 

fbrni;  buthkvingftiiledto'do^,  fa0^hoaldii6t 
have  rejected  the  appltcHtion  in  his  ^abeeooe* 
The  pteMtit  application  should 'be'faest^ 


The  17th  April  ISTj^i. 

Present : 

The  iion'ble  W.  Amdie  and  Q.  t.  Fault 


Case  No  185  of  1870. 

R^jtdar  Appeal  Jffom  a  decision  passbd  by'ih 
Subordinate  Judge  of  Tirhooi^  daM  tho 
dUt  May  1870. 

Bibee  Wuh^edub  (Ceibndf&t)  i4j9^^ffM^, 

versus 

'Sy^d  Wuseb  Hossein  'and  otli«n^(ndiit£ffiO 
Jbes£i»uhnts. 
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Baboos  Uhnoda  Pershad  Banerjee  and  Chunder 
Madhub  Qhose  for  Appellant. 

Mr,  R.  E.  Ttoidale  for  Bespondents. 


According  to  Hahomedan  Law,  the  acknowledgment 
of  a  father  renders  a  son  or  daughter  a  legitimate  child 
and^n  heir,  unless  it  is  impossible  for  the  son  or  daughter 
to  be  so ;  and  the  acknowledgment  need  not  be  of  such  a 
character  at  to  be  evidence  of  marriage. 

In  a  SHit  against  a  Mahomedan  widow  for  property 
n  which  she  sets  up  a  claim  to  have  a  lien  un  account  of 
her  nnsatufted  dower,  she  is  bound  to  prove  the  existence 
and  amoant  of  her  dower  in  a  clear  and  satisfactory 


Paul,  J. — Ik  this  case  two  of  the  pUin- 
ti£fs,  Synd  Wusee  Hossein  and  Syud  Nuhbee 
Hossein,  alleging  themselves  to  be  the  sons 
of  one  Tusaddook  Hossein,  together  with 
other  persons  who  are  the  heirs  of  the  person 
who  purchased  a  portion  of  their  claim,  sued 
the  defendant,  Bibee  Wuheedun,  who  is 
admittedly  the  widow  of  the  deceased  Tusu- 
dook  Hossein,  and  an  infant  son,  for  posses- 
sion of  a  9  annas  and  4  pies  share  out  of 
the  entire  16  annas  of  the  estate  of  Tusu- 
dook  Hossein,  otherwise  called  Meer  Suleem. 

It  appears  that  Tasudook  Hossein  died  on 
the  27th  February  1863.  ,  Upon  the  applica- 
tion for  a  certificate  after  his  death  by  Bibee 
Wuheedun,  some  opposition  was  entered  on 
behalf  of  the  grand-mother  of  the  present 
plaintiffs.  That  opposition  seems  to  have 
failed,  and  no  proceedings  appear  to  have 
been  taken  fro  n  that  time  until  the  time  of 
the  institution  of  this  suit,  namely,  the  Ist 
September  1869. 

This  lapse  of  time,  had  the  case  of  the 
plaintiffs  been  at  all  doubtful,  would  have 
tended  to  confirm  any  suspicions  which  might 
have  arisen  as  to  its  truth,  and  would  thud 
have  rendered  the  plaintiffs'  suit  extremely 
hazardous;  but  it  appears  to  us  that  this 
lapse  of  time  has  no  material  bearing  on  this 
case,  and  may  be  sufficiently  accounted  for 
on  the  ground  that  these  two  plaintiffs,  being 
penniless,  were  unable  to  sue  for  their  share 
of  the  estate  until  they  were  taken  by  the 
hand  by  some  such  person  as  Booniyad  Ali, 
by  whose  assistance  they  were  enabled  to 
bring  this  suit. 

The  defendant,  Bibee  Wuheedun,  denies 
that  those  two  plaintiffs  were  the  sons  of 
8yud  Tusuddook  Hossein,  or  that  they  were 
acknowledged  by  him  as  his  sons.  She 
alleges  in  fiie  3rd  paragraph  of  her  written 
statement,  that  a  woman  by  the  name  of 
Shobratnn  came  to  Mozufferpore  and  was 
employed  by  the  mother  of  Tusuddook  Hos- 


sein, and  afterwards  by  Tusuddook  Hosseia 
himself,  as  a  cook ;  that  Shobratun  was  a 
common  prostitute,  and  that  she  was  in  the 
habit  of  going  out  of  the  house  (meaning  the 
house  of  Tu9urldook  Hossein)  and  coming 
back  when  she  liked ;  that  two  children  were 
bom  to  her  ^m  illicit  intercourse,  and  that 
the  woman  having  died  shortly  .after  leaving 
behind  her  two  children,  the  master  of  the 
house  maintained  them  out  of  charitable 
motives,  but  that  notwithstanding  this  they 
were  not  his  sons.  It  appears  to  us  that 
the  3rd  paragraph  of  the  written  statement 
contains  a  statement  of  circumstances  from 
which  it  may  be  reasonably  inferred  that  the 
two  abovenamed  plaintiffs  were  in  reality 
the  children  of  Tusuddook  Hossein  by  Shob- 
ratun. If  this  inference  cannot  be  fairly 
drawn  from  the  facts  stated  in  the  3rd  para- 
graph of  the  written  statement,  we  cooaidef 
we  are  entitled  at  all  events  to  deduce  from 
those  facts  the  following  inferences;  that 
Tusuddook  Hossein,  if  he  were  so  minded, 
had  many  opportunities  of  sexual  intercourse 
with  Shobratun  who  lived  in  his  house,  and 
that  the  two  children  who  were  born  in  that 
house  might  have  been  the  children  of  Tusad- 
dook Hossein.  These  inferences  clearly  lend 
an  air  of  probability  to  the  case  made  out 
by  the  plaintiff's  witnesses. 

Now,  the  first  point  in  issue  in  this  case  is 
whether  the  two  first  named  plaintiffs  were 
the  legitimate  sons  of  Tusuddook  Hos.«ein, 
and  entitled  to  inherit  the  share  of  the  estate 
of  Tusuddook  Hossein  claimed  in  the  plaint 
On  this  point,  considerable  evidence  has 
been  offered  by  the  plaintiffs;  and  Baboo 
Bhooputtee  Boy,  who  is  a  Judge  of  great 
experience  and  intelligence,  considers  the  evi- 
dence which  has  been  adduced  to  establish  the 
parentage  of  the  first  two  plaintiffs  has  been 
given  by  highly  respectable  zemindars  and 
relatives  of  Tusuddook  Hossein  whom  he 
thoroughly  believes,  and  he  holds  the  first 
point  in  issue,  that  the  two  first  plaintiffs 
were  the  legitimate  sons  of  Tusuddook  Hos- 
sein, fully  and  satisfactorily  proved.  With* 
out  desiring  to  say  that  an  Appellate  Court 
must  in  every  case  place  implicit  coofidenca 
in  the  estimate  which  a  Judge  of  a  subordi- 
nate Court  may  form  of  the  evidence  on 
which  he  bases  his  judgment,  we  are  of  opi- 
nion in  this  case  we  are  entitled  to  say  that 
this  Court  is  fully  justified  in  placing  the 
greatest  possible  reliance  upon  the  careful  con- 
sideration which  has  been  accorded  to  the 
evidence  and  the  proper  finding  which  has 
been  come  to  by  the  lower  Court.  It  has 
been  well  observed  by  the  Subordinate  Judge 
that  */  the  evidcoo^  of  these  respec^^le  wit- 
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"  neeses  men  of  independence  and  old  friends 
"  and  near  relatives  of  the  deceased,  appears 
"  to  me  to  be  fully  reliable,  and  their  evi- 
"  dence  is  clear  enonsch  to  prove  the  legiti- 
"maoy  of  plaintiflTs  birth." 

Now,  the  evidence  adduced  by  the  plaintiff 
has  been  read  and  commented  upon  before  us 
at  some  considerable  length.  Beyond  some 
verbal  criticisms  and  the  exposition  of  certain 
minor  improbabilities  and  certain  petty  inac- 
curacies in  the  evidence  of  the  witnesses 
called  by  the  plaintiffs  we  have  heard  nothing 
whatever  calculated  to  impress  us  with  the 
accuracy  of  the  position  taken  up  by  the 
appellants  that  we  oui^ht  to  discredit  the  testi- 
mony of  the  plaintiffs'  witnesses. 

We  have  already  in  the  course  of  the  argu- 
ment discussed  at  length  the  reasons  which 
induce  us  to  believe  the  evidence  adduced  by 
the  plaintiffs.  It  is,  therefore,  unnecessary 
to  state  them  again  at  any  great  length,  but 
we  may  say  broadly  what  the  evidence  of  the 
plaintiffs'  witnesses  establishes.  The  evidence 
of  the  plaintiffs*  witnesses  esfablishes  in  the 
first  place  that  Tusuddook  Hossein,  whilst 
he  had  a  family  dwelling-house  at  Eajasan, 
used  to  carry  on  the  business  of  a  karpurdaz 
at  Burhampoora,  where  he  ordinarily  resided 
when  he  was  engaged  in  his  business ;  and 
that,  wiihiu  half  a  mile  of  Burhampoora 
Islampore,  he  had  another  house  where  Sho- 
bratun  used  to  live  and  where  in  all  proba- 
bility these  two  boys  were  born ;  and  tliat 
this  state  of  things  continued  to  exist  for  a 
number  of  years,  until  in  fact  the  death  of 
Tusuddook  Hossein. 

It  seems  to  us  reasonable  to  conclude  from 
the  facts  thus  satisfactorily  established,  that 
these  two  boys  were  born  of  Shobratun  from 
Tusuddook  Hossein,  and  that  the  wretched 
and  uohappy  attempt  to  make  out  that  Sho- 
bratun was  a  common  prostitute  has  wholly 
failed.  We  should  be  sorry  to  say  that  in 
this  country  where  a  false  case  has  been 
attempted  to  be  set  up  by  a  defendant,  it 
necessarily  tends  to  throw  discredit  on  the 
rest  of  the  defendant's  case ;  still  when  we 
find  that  such  an  utterly  false  allegation  has 
been  made  the  basis  of  the  defence  and  is 
found  to  pervade  the  whole  of  the  case  set 
up  by  the  defendant,  it  seems  to  us  that  the 
foUity  of  such  an  important  statement  throws 
a  considerable  amount  of  suspicion  on  the 
truth  and  integrity  of  the  case  sought  to  be 
established. 

Having  arrived  at  the  conclusion  that  Sho- 
bratun was  not  a  prostitute,  that  she  lived  in 
the  house  of  a  respectable  person,   and  that 


she  gave  birth  to  these  children  there,  it  may 
be  fairly  presumed  that  they  were  the  legiti- 
mate offspring  of  Tusuddook  Hossein.  The 
conclusion  last  stated  as  a  matter  of  a  fair 
presumption,  assumes  the  form  of  certainty 
when  we  consider  what  is  further  established 
by  the  evidence  of  the  plaintiffs'  witnesses, 
namely,  that  Tusuddook  Hossein  acknowledg- 
ed to  his  friends  and  relatives  that  these  child- 
ren were  his  and  treated  them  in  all  respects 
as  his  own  sons. 

The  plaintiffs'  case,  therefore,  as  launched 
by  them  in  substance  shows  that  Shobratun 
lived  in  a  house  belonging  to  Tusuddook; 
that  Tusuddook  had  intercourse  with  Shobra- 
tun ;  that  the  two  children  were  born  to  her 
by  Tusuddook ;  and  that  Tusuddook  took  thei^ 
about  with  him  to  the  house  of  his  friends 
and  relatives,  and  before  them  acknowledged 
these  children  to  be  his  sons.  Are  not  these 
facts  sufficient,  according  to  Mahomedan  I^w, 
to  make  out  the  claim  of  the  plaintiffs' }  {t 
seems  to  us  that  there  is  no  resisting  the 
conclusion  that  they  are  amply  sufficient  foe 
that  purpose. 

But  the  claim  of  the  plaintiffs  is  attempt- 
ed to  be  resisted  first  by  Baboo  I7nnod4 
Fershad  Banerjee  in  the  arguments  addressed 
to  us,  on  the  main  ground  that  the  evidence 
of  the  plaintiffs'  witnesses  is  untrue,  or  at 
all  events  unsatisfactory ;  and  we  have  al- 
ready observed  that  the  lengthened  arguments 
so  put  forward  have  not  produced  the  slight- 
est impression  on  our  minds  as  to  the  untrust- 
worthiness  of  the  evidence  of  the  plaintiffs' 
witnesses.  As  this  case  is  one  of  importance^ 
it  is  necessary  shortly  to  consider  the  evidence 
the  truth  of  which  has  been  so  hotly  con- 
tested. 

The  first  witness  is  a  respectable  zemindar, 
and  not  connected  with  either  party.  He 
speaks  to  the  fact  of  constantly  visiting 
Tusuddook  Hossein  and  Tusuddook  Hossein 
visiting  him  :  of  seeing  these  children  often 
with  the  father,  and  learning  from  his  lips 
that  they  were  his  children. 

Some  other  witnesses,  who  are  relatives  of 
the  parties,  speak  to  the  same  efftct.  In  par- 
ticular, one  Meer  Yusoof  Ali,  who  is  a  cousin 
of  MuBsamut  Wuheedun,  speaking  from  his 
own  knowledj^e,  says  that  these  two  boys  were 
the  sons  of  Tusuddook  Hossein  alia9  Meer 
Suleem ;  that  seeing  that  the  children  of  his 
first  wife  did  not  survive,  he  advised  Tusud- 
dook to  marry  a  second  time ;  that  although 
he  was  not  present  at  the  marriage,  he  speaks 
to  the  fact  of  this  second  wife  giving  birth 
to  the  plaintiffs.     Being  a  relation  o£   the 
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defendant  his  interest  would  be  all  the  other 
way;  hut  no  reason  has  been  suggested  to 
lead  us  to  suppose  that  this  man  is  stating 
anything  but  the  truth. 

Then  there  are  other  witnesses  who  are 
not  relatives  of  eiiher  party.  One  is  Meer 
Koorban  Ali,  who  is  a  vakeel.  We  must  take 
it  that  he  is  an  honest  witness,  as  his  evidence 
has  not  in  any  way  been  impugned  by  cross- 
examination.  He  swears  to  the  fact  of 
these  two  boys  having  accompanied  Meer 
Suleem  on  the  occasion  of  visits  made  to  him 
by  Meer  Suleem  when  invited  ;  and  he  also 
speaks  t<>  their  b«'ing  the  children  of  Tusud- 
dook  Hossein.  We  cannot  have  better  evi- 
dence of  Tusuddook  Hossein  treating  these 
children  as  his  sons,  than  his  taking  them 
about  with  him  to  his  friends  and  relatives 
and  calling  them  his  sons. 

Turning  to  the  evidence  for  the  defence, 
we  find  that  one  of  their  witnesses,  Munraj, 
swears  that  Meer  Suleem  used  to  treat  the 
plaintiffs  as  his  sons.  All  that  the  other 
witnesses  whom  the  defendants  have  called 
say  is  that  they  do  not  know  whether  they 
are  the  sons  of  Meer  Suleem  or  not. 

There  seems,  therefore,  to  be  no  doubt 
that  the  plidntiffs  were  the  children  of  Tu- 
suddook Hossein,  and  this  conclusion  is  borne 
out  by  the  circumstances  to  which  we  have 
already  adverted.  But  in  point  of  fact,  it 
appears  to  us  that  the  mere  acknowledgment 
by  the  plaintiffs  is  quite  enough.  It  is  con- 
tended, however,  by  Babo)  Chunder  Madhub 
Gnose  (who  followed  Baboo  Unnoda  Pershad 
Banerjee)  coutrary  to  the  current  of  authori- 
ties on  the  subject,  that  mere  acknowled*'- 
mont  la  not  enough. 

Although  we  do  to  a  great  extent  respect 
the  arguments  of  pleaders,  we  are  not  bound 
even   to  tolerate  them  when  urged  in  direct 
contravention  of  the  spirit  of  the  Mahomedan 
Law,  and  in  the  teeth  of  the  current  of  author- 
ities on  the  subject  of  the   sufficiency  of  an 
acknowledgment  by  the  father  to  be  found 
in  Moore's  Indian  Appeals  and  in  the  Weekly 
Reporter.     We  will   turn   first  to  a  decision 
of  the  late  Chief  Justice,  Sir  Barnes  Peacock 
and  Mr.  Justice  L.   S.  Jackson,  reported  in 
V  Weekly   Reporter,   page   135,  in   which  it 
was    held    that  the    acknowledgment  of  a 
father  renders  a  son  or  daughter  a  legitimate 
child  and  an  heir,  unless  it  is  impossible   for 
the  son  or  daughter  to  be  so,  and  this  is  also 
borne  out   from    certain    passages    cited   in 
Baillie's  Digest  of  Mahomed  m  I^w. 


Here,  there  was  a  clear  acknowledgment 
by  Tusuddook  Hossein  that  these  ohildrea 
were  his.  Is  there  any  thing  in  the  circum- 
sj;ances  to  show  that  it  was  impossible  for 
the  plaintiffs  to  be  his  children.  The  general 
circumstances  of  this  case  altogether  remove 
the  bar  of  impossibility.  The  very  statement 
which  the  defendant  makes  lends  an  air  of 
pippbability  to  the  assertion  that  they  were 
his  children,^  and  coupling  that  with  the 
following  facts,— that  the  first  wife  had  child- 
ren who  died,  tbat  Tusuddook  Hossein  had 
been  advised  by  his  relatives  to  marry  an- 
other wife,  and  that  Shobratun  lived  with 
Tusuddook  Hossein  and  had  children  whilst 
living  in  his  house, — it  is  certain  that  the  two 
first  plaintiffis  must  have  been  his  children. 

But  it  is  argued  contrary  to  the  author- 
ities as  before  observed  that  an  acknowledg- 
ment by  a  father  is  not  enough  unless  it  i^ 
of  such  a  character  that  it  is  evidence  of 
marriage.  We  are  not  aware  that  the  doc- 
trines of  the  Mahomedan  Law  compel  us  to 
go  so  far  as  that.  There  is  an  authority  in 
the  XI  Weekly  Reporter,  page  426,  which 
expressly  rules  as  follows.—"  According  to 
Mahomedan  Law,  a  child  bom  out  of  wedlock, 
if  acknowledged,  acquires  the  status  of  legi- 
timacy." The  decision  of  Mr.  Justice  Kemp, 
which  contains  the  above  passage  was  con- 
firmed on  appeal  before  three  Judges,  XII 
Weekly  Reporter,  p.  497.  The  idea  of  legiti- 
mation according  to  Mahomedan  Law  is  ftilly 
supported  by  the  observations  of  the  Privy 
Council  in  8  Moore's  Appealr,  page  159.* 

Assuming,  however,  that  the  circumstances 
proved  should   be  of  such  a  character  as  to 
lead  to  a  fair  conclusion  that  a   marriage  did 
take    place    between    the     parties    for    tlie 
purpose  of  making  the  admitted   off  spring 
legitimate,  we  find  that  in  this   case    there 
exists  a  fair  and  reasonable  presumption  of  a 
marriage  having  taken  place  although  there  is 
no  direct  evidence.     We  proceed  now  to  con- 
sider how  the   presumption  of  a    marriage 
having  taken  place  is  made  out.     A  very  good 
reason  existed  why  Tusuddook  Hossein  should 
contract  a  second  marriage.     The   witnesses 
say,  and  Meer  Yusoof  Ali  in  particular  says, 
that    Tusuddook    Hossein   had    lost    all   the 
children  of  his  first  wife.     It  was,  therefore, 
necessary    that  he  should,  in  order   to  have 
progeny,  get  married  a  se  ond  time.      But  the 
question  is,  did  his  choice   fall  upon  55hobra- 
tun  ?    It  is  said  that  Shobratun  was  a  woman 
of  a  very  low  stamp,  and  that  it  was  not  at  all 
likely  that  the  choice  would  fall  upon  her. 
But  it  is  in  evidence  that   she  lived  in  the 
house  of  this  man  at  lalampore,   and    it  is  not 

*  3  W.  R.,  p.  C,  pTsT. 
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likely,  that  having  a  wife  of  respectability  at 
Kajasan  and  haying  had  to  settle  or  pay  a 
large  sum  of  money  as  her  dower,  he  Won  Id 
contract  a  second  marriage  of  a  similar  cha- 
racter, and  so  have  to  settle  or  pay  another 
lar^e  sam  as  dower,  and  treat  his  second  wife 
with  the  same  consideration  and  provide  her 
vith  the  same  comforts  as  his  first  wife. 
UotJer  the  circumstances  it  may  well  be  that 
when  the  deceased  made  up  his  mind  to  take 
a  aecond  wife,  he  resolved  that  he  should 
marry  one  from  an  inferior  class. 

But  it  is  further  said  that  if  she  had  been 
th6  wife  of  Tusuddook   Hossein.   she  would 
not  have  been  treated  as  a    menial  servant 
in  the  house  at  Islampore  where  she  resided. 
Whatever  may  have  been  the  original  cha- 
racter in  which  she  entered   that  house,  we 
do  not  think  it  likely  after  the  woman  had 
borne  two  children  she  would  any  longer  be 
treated  as  a    menial   servant.     Even  if  we 
anome  that  she  was  at  one  time  a  menial 
servant,    considering    the    probabilities    we 
ha^  adverted  to  in  conjunction  with  the  fol- 
lowing facts, »'.  e.f  that  Sliobratun  continued 
to  reside  in  the   house  after  she  had  given 
birUito  these  children,  and  that  the  co-habita- 
tion of  tlie  parties  lasted  till  the  df'ath   of 
Shobratun,   we  think  we  shall  be  within  the 
principle  of  the  decision  of  the  Privy  Council 
to  be  found  in  YIII  Moore's  Indian  Appeals, 
if  we  hold  that  a  flair  and  necessary  presump- 
tion arises  that  the  parties  went  through  the 
form  of  marriage  in  order  to  avoid  the  sin 
of  fornication.     Under    all    systems  of   law 
the  preeuniption  is  in  favor  of  morality,  and 
particularly   in  the  Mahomed  an  Law  is  lAie 
presumption  strong  in  favor  of  morality  and 
against  immorality  ;  and  when,  as  in  this  case, 
aO  the  circumstances  make  in   favor  \)f  the 
presumption  that  a  marriage  was  celebrated 
we  have  no  hesitation  whatever  in  belie^ng 
that  some  kind  of  ceremony  was  gone  through. 

We  will  now  advert  to  the  arguments 
which  have  been  urged  against  the  supposition 
that  a  marriage  had  taken  place.  In  the 
first  place,  it  is  said  that  Shobratun  did  not 
live  in  the  family  dwelling-house  of  Tusud- 
dook Hossein  at  Bajasan,  and  it  is  ajgued 
that  that  circumstance  tends  to  show  that  tho 
marriage  did  not  take  place.  But  it  appears 
to  Qs  that  that  proves  nothing  of  the  sort,  be- 
eaase  it  is  not  likely  that  Tusuddook  Hossein 
while  following  the  ordinary  dictates  of  pru- 
dence wonld  venture  to  bring  into  the  family 
dwelling-bouse  such  a  woman  as  his  second 
wife,  mnd  so  introduce  an  element  of  discord. 

Then  it  is  said  that  the  relatives  of  Tusud- 
dook Fosacin  did  &ot  Yiait  Lia  e^coiid  wife. 


But  we  do  not  see  that  the  relatives  w*  re 
called  upon  to  come  a  long  way  from  the 
family  dwelling-house  at  Rajasan  in  order  to 
visit  this  woman.  If  the  reason  which 
would  account  for  the  senior  wife  not  living 
with  the  junior  wife  is  of  any  force,  the  same 
reason  would  operate  in  keeping  the  relatives 
apart. 

Then  it  is  said  that  at  the  time  of  various 
ceremonials,  visitors  were  not  invited  to  at- 
tend. But  relatives  are  not  invited  on  the 
occasion  of  every  ceremony.  It  is  only  an 
important  occasions,  that  relatives  are  invited. 
Now  we  do  not  see  what  important  occasions 
could  have  well  transpired  during  the  infancy 
of  these  two  boys  comparatively  humbly 
bom. 

There  is  no  doubt  that  Tusuddook  Hossein 
acknowledged  these  boys  as  his  sons,  and  we 
cannot  understand  why  the  frequent  and 
public  acknowledgment  of  the  two  first  plain- 
tiffs as  his  sons  should  have  been  made  by 
Tusuddook  Hossein,  unless  the  fact  was 
that  he  was  their  father  and  he  recognized 
them  as  his  legitimate  progeny.  If  these 
boys  were  not  his  sons,  it  must  be  taken  that 
Tusuddook  desired  to  deceive  his  friends  and 
relatives  by  declaring  thom  to  be  his  sons 
without  any  sufficient  reason  for  so  doing. 
Such  a  conclusion  would  be  manifestly  ab- 
surd. 

It  appears  to  us,  therefore,  that  no  valid 
ground  whatever  has  been  shewn  for  irapug- 
ing  the  reasons  which  the  Subordinate  Judge 
has  assigned  for  holding  that  the  plaintiffs 
have  proved  themselves  to  be  the  sons  of 
Tusuddook  Hossein. 

Then  as  to  the  2  annas  of  mouzah  Mawel, 
it  is  clear  that  the  title  to  this  property  stands 
in  the  name  of  the  defendant  Musnamut 
Wuheedun,  and  the  plaintiffs  have  failed  to 
prove  that  these  2  annas  belonged  to  their 
father.  Consequently,  the  decision  of  the 
lower  Court  to  the  effect  that  Tusuddook 
Hossein  had  the  beneficial  interest  in  this 
property  does  not  appear  to  be  borne  out  by 
the  evidence,  and  must  therefore  be  reversed. 

It  is  also  clear  that  as  to  items  Nos.  25,  26, 
and  27,  that  they  are  decrees  against  certain 
debtors  which  have  not  been  yet  realized. 
The  plaintiffs,  therefore,  can  only  obtain  a 
declaration  that  they  are  entitled  to  their 
shares  in  those  decrees. 

As  to  the  dower,  the  matters  stand  thus. 
An  issue  was  raised  as  to  whether  mouzah 
Mawel  and  the  money  in  deposit  in  Chum- 
ma&  Lall%  kotee  were  giyeu  to  MufiMunut 
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"Wuheedan   in  lieu   of  her  dm  mohur.     We 
take  it  that  by  that  issun  it  wad  iDtended  to 
put  the  defendant  to  proof  of  her  dower,  its 
amount,  and  of  the  fact  alleged  that  certain 
property   was  given  in  lieu  of  dower.     It 
is  argued,  however,  that  the  form  of  the  issue 
assumes  the  dower  to  have  existed.    We  do 
not  agree   with  that  contention,  because  if 
that  were  so  there  would  have  existed  some- 
thing on  the  record  to  show  that  the  dower 
had  been  admitted.     The  Judge  did  not  so 
understand  the  issue  he  had  raised,   for  he 
holds  that  the   defendant   had  adduced  no 
evidence  to  prove  her  claim  to  dower  or  what 
the  estate  of  Meer  Suleem  had  to  pay.     It  is 
contrary  to  all  experience  to  believe  that  the 
plnntiffs  would  have    admitted  the  dower 
fiimply  on  the  allegations  made  by  the  de- 
fendant, there  having  been  nothing  set.  up  to 
indicate  that  the  dower  which  was  alleged  to 
Lave  been  made  many  years  ago  had  remain- 
ed unsatisfied.     For  these  reasons,  we  think 
the  dower  was  not  admitted.     It  was  the 
duty  of  the  defendant,  as  she  relied  upon  her 
dower,   to  have    proved    its  existence  and 
amount  in  a  clear  and  satisfactory  manner. 
This  she  has  not  chosen  to  do.     She  has 
merely  alleged  her  lien  for  dower  in  respect 
of  two  items  of  property,  namely,  the  9,871 
rupees  deposited  in  Ghummun  Lall's  kotee 
and  a  6  annas  share  of  mouzah  Mawel.    On 
this  point  the   Subordinate  Judge  disbelieves 
the  witnesses,   and  we  think  he  is  right  in 
doing  so,  because  beyond  the  evidence  of  one 
or  two  common  witnesses  there  is  no  proper 
leUable  evidence  to  prove  that  these    two 
itei&s  of  property  had  been  given  in  lieu  Obf 
theSdower.     If  the  money  in  Ghummun's 
kolee  had  been  assigned  over  to  Mussamut 
Wuheedun,   why  was   not  some  person  in 
Chummun  Lall's  kotee  called  to  establish 
this  fact?   We  think  the  evidence  on  this 
point  is  of  the  most  meagre  and  unsatisfac- 
tory character  j   and  it  appears  to  us  there  is 
no  reason  for  concluding  that  there  had  not 
'been  a  bond  fide  sale  of  the  6  annas  of  the 
property.    That  being  so,  we  do  not  think 
it  advisable  to  allow  the  parties  at  this  stage 
of  the  proceedings  to  produce  fresh  evidence 
in  order  to  show  that  the  dower  existed  and 
has  not  been  satisfied  otherwise  than  by  the 
asMgument  of  the  property  mentioned,   which 
has  not  been  proved.     If  the  defendant  had 
chosen,  she  might  and  ought  to  have  prov- 
ed these  matters  at  an  earlier  stage  of  this  suit. 
We    pass  no    opinion   as    to    whether  the 
dower  has  been  satisfied  or  not.     We  have 
only  to  remark  that  supposing  the  dower 
not  to  have  been  satisfied  by  the   deceas- 
ed, it   must    be  remembered  that  the  wi- 
dow  claiming  tbo   dower  has  bee|t   many 


years  in  possession  of  the  estates  left  by  the 
deceased,  and  that  she  has  either  paid  hendf 
the  whole  or  a  substantial  portion  of  thi 
claim.  At  all  events,  she  will  probacy  be 
entitled  to  set  off  as  agabst  the  waslat 
which  the  plaintiffs  will  endeavour  undtf  this 
decree  to  obtain  from  her  any  portion  thereof 
which  may  have  been  appropriated  towardi 
her  dower. 

On  the  whole,  then,  the  decision  of  fh« 
lower  Court  will  be  affirmed  with  all  costs, 
the  decree  being  modified  only  with  regard 
to  the  2  annas  of  mouzah  mawel.  The  defdi- 
dant  Mussamut  Wuheeduu  will  be  allowed  to 
remain  in  possession  of  that  share  of  the  pro- 
perty. The  order  relating  to  the  three  decrees 
numbered  25,  26  and  27  in  the  plaint  will 
also  be  amended,  it  being  declared  that  the, 
plaintiffs  are  only  entitled  to  share  in  those 
decrees. 


The  17th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glofcr, 
Judges. 

Rea  aiUndicata— Seetlona  7  and  10 
Aot  VtXX.  1859^K68ne  proflts- 
Xntereat. 

Case  No.  2504  of  1870. 

Special  Appeal  from  a  decision  passed  hf 
the  Judge  of  Hooghly,  dated  the  Stk 
August  1870,  reversing  a  decision  of  tke 
Subordinate  Judge  of  that  District,  dated 
the  HthMat/  1870. 

*  Shib  Krisio  Dah  (Plaintiff)  Appellant, 

versus 

Abdool  SobUan  Chowdhry  (DefendaDi) 
Respondent, 

Baboos  Chunder  Madhub  Ghose  and  Luck- 
hee  Churn  Bose  for  Appellant. 

Baboo    Oopendro  Chunder    Base  (or  Be-* 
spoudent. 

Defendant,  who  received  earnest-moner,  executed  a 
deed   of  bynanamah  contractiaiic  to  convey  to  yhmtaw 
certiiia  mouroaee  tenures  and  to  complete  the  c^pwt 
ance  on  a  specified  date  ;  tho  value  of  the  property  wial 
to  be  ascertained    by  local  inquiry,    pendini;  which  »^ 
consideration-money  would  be  represented  by  a  perc 
tai^e  on  tho  profits  per  annum,  subject  to  future  a^ja^' 
ment.    Defendant  failed  to  perform   his    part  of 
contract  and  sold  the  property.    Plaintiff  then  saed 
specific  performance,  and  eventually   obtained  a  decreet 
and  under  it  possession.    Tho  present  soit  was  brosghtc 
by  pUintiS  to  recover  a  ^um  of  money  as  part  of  ^ 
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cooM<IeratioD-moner,  which  Lc  would  hive  been  in  a 
position  to  recover  froip  the  profits  but  for  dcfendant'8 
oreaeh  of  cimtract«  which  def>riv«d  him  of  interest,  as 
well  M  of  a  sam  paid  on  account  of  rent  due  by  defend- 
aot  with  interest,— all  which  he  claims. 

Held  that  as  the  breach  of  contract  which  ia  the  basis 
of  the  p^e^'eot  suit  was  the  cause  of  aciiou  in  the  former 
eait,  plaintiff  ought  under  S(>ction  7  of  the  Code  of 
Civil  Procedure  to  have  included  his  whole  claim  in 
that  suit.  Having  failed  to  do  so,  his  present  suit  is 
barred. 

Held  that  the  present  claim  was  not  one  for  mesne 
profits  coming  within  the  purview  of  Section  10,  but 
one  for  interest  on  sums  advanced  at  different  times. 

JKempf  c/l— The  plaintiff  ia  the  specin] 
appellant  in  this  case.  It  is  necessary  to 
allude  briefly  to  the  previous  litigation 
between  the  parties,  for  without  doing  so 
tbe  position  of  the  parties  and  the  nature 
of  the  plaintiff's  claim  cannot  be  easily 
Qoderstood. 

Tbe  defendant,  on  the  17th  Pous  1269, 
executed  a  deed  of  bjuanamnh  whereby  he 
contracted  to  convey  to  the  plaintiff  certain 
moorosee  tenures  situated  in  Zillah  Hooghly, 
and  a  certain  sum  was  paid  as  enrnest* 
money.  It  was  also  contracted  that  the  deed 
of  conveyance  was  to  be  completed  on  the 
29th  Magh  1269,  and  that  the  value  of  the 
property  wtis  to  be  ascertained  on  a  local 
enquiry.  It  was  assumed  pending  that  local 
enquiry  that  -a  certain  percentage  on  the 
profits  per  annum  would  represent  the  coa- 
sideratiou-money;  and  it  was  stipulated  that 
if  the  enquiry  showed  that  the  value  was 
less,  the  consideration  would  be  reduced  in  I 
proportion;  if  more,  it  would  be  raised  ac- 
cordingly. The  defendant  failed  to  petform 
his  part  of  the  contract  and  sold  the  pro- 
perty to  oniB  Pearee  Moltun  6oor.  The 
plaintiff  then  sued  for  specific  performance 
of  the  contntct,  and  after  a  protracted  liti- 
gation obtained  a  decree  and  under  that 
decree  obtained  possession. 

The  present  suit  is  brought  by  the  plain- 
tiff to  recover  the  sum  of  2,998  rupees. 
The  plaintiff  statefi  that  he  advanced  5,101 
rupees  on  several  dates,  as  part  of  the  con- 
sideration-money, to  the  defendant  Abdool 
Sobhan  Chowdhry.  He  further  states  that 
he  paid  229  rupees  on  account  of  rent  due 
to  Uie  zemindar,  which  Abdool  Sobhan  failed 
to  pay.  He  goe«  on  to  state  tliot  if  Abdool 
Sobhan  had  carried  out  his  contract,  the 
plaintiff  would  have  been  in  a  position  to 
recover  fiom  the  profits  of  the  property 
8  per  cent,  upon  the  sum  of  5,101  rupees, 
the  coosideration-monfy  advanced  by  the 
pkiotiff  to  the  said  Abdool  bobhan  on   vari- 


ous dates  ;  that  on  the  bt*each  of  the  con- 
tract he  has  been  deprived  of  interest  on 
his  money  for  6  years  6  months  and  17  days, 
amounting,  with  the  sunl  paid  on  account 
of  rent  due  by  Abdool  Soldinn  with  ioterest, 
to  2,998  rupees,  for  which  the  plaintiff 
brings  this  suit.  In  the  plaint  it  is  distinct- 
ly stated  that  the  cause  of  action  is  the 
breach  of  the  contract  on  the  part  of  Abdool 
Sobhan,  which  occurred  on  the  29th  Magh 
1269.  A  plea  Was  tnken  in  bar  to  the 
hearing  of  the  suit  under  Section  7  Act 
VIII  of  1859.  Tlie  first  Court  was  of 
opinion  that  the  suit  was  not  barred  and 
gave  the  plaintiff  a  decree.  On  appeal  the 
Judge  has  held  that  Section  7  applies,  aord 
he  has  dismissed  the  plaintiff"^  suit. 

In  special  appeal,  we  have  to  consider 
whether  Section  7  applies  or  not  ;  and  also 
whether  the  claini  in  the  present  suit  i«  for 
mesne  profits  so  as  to  bring  it  under  {S^tiOb 
10  or  not. 

Baboo  Chutider  Madhub  Ghoae,  who  has 
been  heard  for  the  appellant,  has  called  our 
attention  to  two  decisions  to  be  foand,  one 
in  the  5th  Weekly  Reporter,  page  182, 
and  the  other  in  8th  Weekly  Reporter,  page 
15.  We  take  the  decision  in  Volume  S 
first.  This  is  a  Full  Bench  decision,  and 
it  contains  an  expression  of  the  opinion 
of  the  late  Chief  Justice,  Sir  Balmea 
Peacock,  to  the  effect  that  it  is  fery  ineon- 
ventent^-*and  so  doubt  it  is-^that  suita  b/ 
reversioners  should  be  brought  against 
a  number  of  defendants  whose  interesta 
are  altogether  distinct  from  each  other. 
In  that  case,  the  learned  Chief  Justice  re- 
marks that  the  validity  of  the  different  deeds 
under  which  the  defendants  held  depended 
each  upon  its  own  merits.  However,  the 
decision  did  not  turn  upon  that  point,— it 
turned  solely  upon  a  question  under  tlie 
Mitakshara  Law.  Consequently,  that  deci- 
sion in  no  way  applies  to  the  |>resent  case. 

Looking  to  the  decision  in  Volume  5,  We 
think  that  that  decision  if  any  thing  sup- 
ports the  finding  of  the  Judge  in  this  cas^  ; 
for  the  learned  Jud{;es  who  decided  that  casb 
say  that  "  Section  7  requires  that  all  rights 
''arifiing  out  of  the  same  cause  of  action 
'*  must  be  sued  for  together,  but  that  Sec- 
"  tion  does  not  enact  similar  penalty  for  all 
"  rights  which  may  arise  under  different 
*'  dates  and  different  causes  of  action." 

The  test,  therefore,  which  we  must  apply 
to  this  case  is  the  oae  which  has  been  laid 
down  in  a  case  reported  in  8th   Weekl^r 
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Reporter,  page  11,  Privy  Council  Decisions, 
as  a  test  applying  to  all  cases.  Their  Lord- 
ships observe  that  the  correct  test  in  all 
cases  in  which  the  question  is  whether  Sec- 
tion 7  applies  or  not  is  this,  namely,  whether 
the  claim  in  the  new  suit  is  in  fact  founded 
on  a  cause  of  action  distinct  from  that 
which  was  the  foundation  of  the  former 
suit. 

Now,  looking  to  the  plaint  in  this  suit, 
it  is  clear  that  the  cause  of  action  was  the 
breach  of  the  contract.  This  is  distinctly 
stated  in  the  plaint,  and  the  date  of  the 
breach  of  the  contract  is  also  given  therein 
on  which  the  cause  of  action  accrued.  In 
the  former  suit  the  same  cause  of  action  was 
the  basis  of  the  suit,  namely,  the  breach  of 
this  very  contract. 

Section  7  says  that  every  suit  shall  in- 
clude the  whole  of  the  claim  arising  out  of 
the  cause  of  action.  It  is,  therefore,  clear 
that  the  cause  of  action  being  the  same,  the 
plaintiff  ought  to  have  included  his  whole 
claim  in  the  former  suit.  But  it  is  said 
that  because  Pearee  Mohun  was  made  a  de- 
fendant in  the  former  suit,  and  issues  might 
have  arisen  between  Pearee  Mohun  and  the 
plaintiff  in  that  suit,  who  is  also  the  plaintiff 
in  the  present  suit,  therefore  Section  7  does 
not  apply. 

We  think  tliat  there  is  no  firce  in  this 
contention.  The  former  suit  was  for  specific 
performance  as  against  the  Mahomedan  de- 
fendant. Pearee  Mohun  was  of  course  made 
a  party,  because  subsequent  to  the  breach  of 
the  contract  the  Mahomedan  defendant,  who 
was  the  substantial  defendant,  had  sold  the 
property  to  J^earee  Mohun.  The  main  issue 
between  the  parties  as  tried  by  the  Courts 
was  whether  the  Mahomedan  defendant  had 
contracted  to  sell  to  the  plaintiff  or  not,  and 
whether  or  not  he  had  broken  that  contract ; 
and  upon  the  finding  of  that  issue  depended 
whether  the  sale  to  Pearee  Mohun  was  to 
stand  or  fall.  It  would  not  have  been 
necessary  to  have  gone  further  into  that  case 
as  between  the  plaintiff  and  the  Mahomedan 
defendant  ;  because  the  plaintiff  did  not  in- 
clude, as  he  ought  to  have  done,  damages 
arising  out  of  the  breach  of  the  contract. 
Of  course,  Pearee  Midiun  would  not  have 
Lad  to  pay  the  damages  even  if  the  issue 
bad  b^en  raised.  The  sale  to  him  was 
set  aside  and  he  had  to  pay  his  own 
costs,  because  he  purchased  the  property 
with  notice  of  the  contract  between  the 
plaiutiff  and  the  Mahomedan  defendant  i  but 


as  between  the  Mahomedan  defendant  and 
the  plaintiff,  there  was  nothing  to  prevent 
the  plaintiff*  from  including  in  his  claim  anj 
damages  accruing  from  the  breach  of  ihfl 
contract  entered  into  between  the  plaintiff 
and  the  said  Mahomedan  defendant.  The 
plaintiff  not  having,  under  the  terms  of  Sec- 
tion 7,  included  the  whole  of  the  claim 
arising  out  of  the  cause  of  action,  and  the 
present  cause  of  action  being  the  same  as 
the  cause  of  action  in  the  former  suit,  we 
think  that  Section  7  clearly  applies. 

If  is  attempted  to  bring  the  claim  within 
the  terms  of  Section  10,  namely,,  to  make 
out  that  it  is  a  claim  for  mesne  profits,  and 
that  tlierefore  it  may  be  deemed  a  distinct 
cause  of  action.  We  think  that  this  is 
wholly  untenable.  The  terms  of  the  plaint 
are  these  : — "  Certain  sums  of  money  were 
"  advanced  by  me  on  certain  dates'  to  you, 
''  tlie  defendant.  If  I  had  got  possession  of 
"  the  property,  I  might  have  recovered  8 
"  per  cent,  as  interest  from  the  profits.  I 
"  therefore  claim  8  per  cent,  interest  for  a 
"  certain  term  of  years."  This  is  certainly 
not  a  claim  for  mesne  profits.  Mesne  pro- 
fits are  what  a  party  has  either  collected  or 
could  have  collected.  This  is  a  claim  for 
interest  at  the  rate  of  8  per  cent,  on  certain 
sums  advanced  on  different  dates  to  the  de- 
fendant as  part  of  the  consideration-money. 
This  claim  does  not  come  within  the  purview 
of  Section  10. 

We,  therefore,  upliold  the  decision  of  the 
Judge  and  dismiss  the  special  appeal  with 
costs. 


The  17th  April  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

&eiit-8alt  —  Keaaarement  —  Sxoesa 
land'-Pottab. 

Case  No.   2544  of  1870  under   Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  BUdnapore^ 
dated  the  2bth  August  1870,  affirming 
a  decision  of  the  Deputy  Collector  of 
that  District,  dated  the  IZth  December 
1869. 

Radhika  Prosnnno  Chunder  and  others 
(Plaintiffs)  Appellants, 

versus 

Nehalee  Churn  Dey  and  others  ^Defendanta) 
Respondents, 
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Baboos  Mohinee  Mohun  Roy  nod  Bhowanee 
Churn  Dutt  for  AppellantB. 

Baboo  Griih   Chunder   Mookerjee  for   Re- 
spondents. 

B  haTing  ooveniinted  to  take  from  A  without  in- 
quiry ftboat  18  beegabs  of  Itod  at  a  rent  of  one  rupee  a 
\Mti^  with  a  stipulation  that  if,  on  inquiry,  any  excess 
land  should  be  found  be  would  pay  the  same  rate  of 
rent  for  fluch  excess ;  or  if  the  area  should  be  found  less 
than  18  beegahs,  that  he  would  receive  a  proportionate 
dedaction  from  his  rent;~a  measurement  took  place  and 
an  excess  was  discovered.  A  then  sued  B  for  rent  on 
the  entire  qaantity  of  land. 

Hkld  that  B  was  liable  to  pay  rent  for  the  excess  at 
the  rale  of  one  rupee  a  beegah  and  that  the  tender  of 
a  pottah  by  ^  to  B  was  not  necessary. 

Where  the  issue  whether  a  pottah  is  tendered  or  not 
11  not  raised  in  the  Court  of  fii*st  insUmce,  it  ought 
not  to  be  raised  in  the  Lower  Appellate  Court 

Kempt  ./.—This  is  a  suit  on  the  part  of  tlie 
pUiiitiffd  for  rent  for  1274,  1275,  and  1276. 
The  allegation  of  the  pluiiitiff  was  thai  the 
defrodant  held  18  beegahs  of  land  at  an  an- 
ooal  rent  of  rupees  18.  Subsequently  the 
land  was  measured  and  jiimma-bundeo  was 
made.  By  this  measuremeut  and  jummn- 
buodee  the  laud  was  ascertaiued  to  be  97 
beegahs  ;  therefore  they  are  entitled  to  the 
rent  of  97  rupees,  or  one  rupee  per  beegah, 
and  not  18  rupees,  according  to  the  amul- 
namab.  The  defendant  admitted  that  he 
holds  18  beegahs  of  land,  and  that  he  is 
liable  to  tlie  plaintiff  only  for  9  rupees  be- 
ing the  amount  in  arrear. 

The  Deputy  Collector  gave  the  plaintiff 
a  decree  for  the  amount  admitted  by  the 
defendant.  The  Judge  has  confirmed  this 
decree.  He  holds  that  according  to  the 
terms  of  the  amulnamah,  on  which  the 
question  of  liablity  entirely  turns,  the  de- 
fendant is  not  liable  for  the  year  1274  to 
pay  a  higher  rent  then  18  rupees,  or  one 
rupee  p«^r  beegah  for  18  beegahs  of  land. 
The  Judge  then  proceeds  to  enter  into  a 
question  which  was  not  raised  in  the  first 
Court,  and  holds  that  inasmuch  as  the 
plaintiff  sued  for  specific  performance,  he 
mast  before  he  cnn  obtain  a  decree  show 
that  he  has  performed  two  material  cove- 
nants, that  is  to  say,  that  he  has  prepared  a 
jumma-bnndee  and  tendered  a  pottnh  nod 
ibat  the  defendant  has  refused  to  accept  the 
pottah  80  tendered. 

It  is  already  said  that  the  case  turns  upon 
the  ooosiraction  to  be  put  on  the  umulna- 
mah.  It  is  very  clear  from  the  terms  of 
that  amulnamah  that  the  defendant  on  the 
3rd  Pous  1273  covenauted   to  take,  without 


enquiry,  about  18  beegahs  of  land  at  the 
rate  of  one  rupee  a  beegah  from  the  year 
1274.  Then  follows  a  stipulation  to  the 
effect  "  if  on  enquiry  any  excess  land 
''  is  found  within  the  boundaries,  yoa 
"  will  pay  for  as  many  beegahs  as  are 
*'  found  to  be  in  excess  of  18  beegahs 
*'  at  the  rate  of  one  rupee  per  beegah,  and 
''  if  on  enquiry  the  area  is  to  be  found  to 
*'  be  less  than  18  beegahs  you  will  receive 
*'  a  proportionate  deduction." 

It  appears,  therefore,  to  us  thai  it  bein^ 
admitted  in  the  Judge's  decision  that  the 
measurement  has  taken  place,  if  there  is  an 
excess  over  18  beegahs  as  stated  by  the 
plaintiff,  that  excess  having  been  found  on 
measurement,  then,  accordins:  to  the  terms 
of  the  amulnamah,  the  defendant  would  be 
liable  to  pay  rent  for  that  excess  at  the 
rate  of  one  rupee  per  beegah. 

With  reference  to  the  point  which  the 
Judge  has  raised,  namely,  whether  the 
plaintiff  has  performed  the  material  cove- 
nants stated  by  the  Judge,  we  may  observe 
that  this  point  was  not  raised  below.  More- 
over, the  tender  of  the  pottah  is  referred 
to  in  a  subsequent  clause  of  the  amulnamah 
and  is  entirely  contingent  upon  the  plain tiff^s 
obtaining  a  further  settlement  from  Govern- 
ment. We  may  also  quote  in  support  of 
our  view,  a  decision  to  be  found  at  pase 
233,  Weekly  Reporter,  Volume  XIV.  In 
that  case,  the  issue  whether  a  pottah  was 
tendered  or  not  not  having  been  raised  in 
the  first  Court,  the  learned  Judges  who 
decided  that  case  held  that  it  ought  not  to 
have  been  raised  in  the  Lower  Appellate 
Court.  Moreover,  that  issue  does  not  ap- 
pear to  us  to  be  at  all  essential  to  the  pro- 
per determination  of  the  point  at  issue  be- 
tween the  parties,  which  is  this,  namely, 
whether,  according  to  the  terms  of  the  amul- 
namah, the  defendant  is  liable  to  pay  the 
old  rent  18  rupees  until  the  jumma-bundee 
and  measurement  have  been  completed  in 
his  presence,  or  whether  according;  to  the 
terms  of  the  amulnamah  as  construed  by 
us,  the  defendant  is  liable  to  pay  one  rupee 
per  beegah  for  any  excess  land  found  over 
and  above  the  18  beegahs  for  which  he 
originally  covenanted. 

We  have  already  explained  the  terms  of 
the  amulnamah  as  construed  by  us.  It, 
therefore,  only  remains  for  the  Judge  to  find, 
tlie  measurement  being  admitted,  whether 
the  quantity  of  the  excess  land  as  stated  by 
the  plaintiff  has  been  proved  or  not  ?   If  so, 
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we  see  no  reneon  wfiy  the  plnintiff  sfiotild 
BoK  obtain  a  decree  fbv  the  rent  of  the  excess 
land  at  the  rate  of  one  rupee  per  beegah  aa 
stated  in  the  amuhiamah. 

The  cose  will,  therefore,  be  remanded  toi 
|he  Judge  for  are-trial  with  reference  loathe 
above  remarks. 

Costs  to  follow  the  result. 


The  l8Ui  April  1871. 
Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice, 

90olai*atory   decree  —  Appeal— Oonrt 
Fee*«  Act— Stamps. 

Regular  Appeal  from  a  decision^assed  by 
the  Suboidinaie  Judge  of  Shahabad,  dot' 
edthe  '6Qth  December  1870. 

A.  B.  Miller  (Defendant)  Appellant^ 

versus 

Akhooree  Ram   and   others   (Plaintiffs)  Re- 
spondejits, 

Mr.  R.   E.    Twidale   and    Baboo    Mohesh 
Chunder  Chowdhry  for  Appellant. 

^0  one  for  Keapondent. 

In  a  suit  for  possemion  nnd  wasilat  plaintiff  obt lined 
a  decree  declaring  biB  ri^bt  to  posaessioa  apoa  the  death 
(d  hU  father.    Defendant  appealed. 

Hbld  that  as  the  decree  had  ^ven  consequential  re- 
lief, t.  e.,  relief  from  the  operation  of  conveyances  and 
mortgages,  which  on  the  face  of  them  affected  plain tiff^s 
interest,  an  appeal  from  the  decree  should  bear  aa  ad 
valorem  stamp  duty. 

Note  by  the  Deputy  Registrar, — The  ori- 
ginal suit  was  for  po83e;i8ion  with  wu&ilat 
for  a  share  in  CPrlQin  mouziilis  named,  and 
was  first  valued  at  3,738  rupees  15  annas 
and  3  pie^  being  ten  times  the  annual  re- 
veniie. 

The  Court  of  first  instance,  without  going 
into  the  merits,  dismissed  the  suit  on  the 
grounds  (1 )  that  it  wos  under-valued,  and  (2) 
that  the  plaintiff  should  have  sued  for  a  de- 
claration of  his  future  right. 

On  appeal,  the  Zillah  Judjr**,  without  no- 
ticing the  fit  st  point,  confirmed  the  portion  of 
the  decision  of  the  Court  below  which  dis^ 
missed  the  suit,  on  the  ground  that  the 
9uit  could  not  be  entertained  during  the  lifen 


time  of  the  father,  and  that  it  should  bite 
been  for  partition  and  for  a  declaratory  order 
that  after  the.  death  of  the  father  the  nlieo- 
ntion  made  bj  him  would  not  afiect  the  plaiut- 
itiTs  right. 

Against  that  decision,  the  plaintifT  pro- 
sented  the  Special  Appeal  No.  2158  of  1869; 
and  in  remanding  the  case  to  the  first  Court 
for  trial  on  the  merits,  this  Court  directed 
that  the  question  of  valuation  be  taken  np 
and  dealt  with  an  accordance  with  the  pro?i- 
sious  of  Section  31  Act  VJII  of  1859. 

The  value  was  then  altered  from  3.738 
rupees  lo  annas  and  3  pie  to  37,000  rupees; 
and  the  first  Court  on  remand  decided  the 
case  by  an  order  declaring  the  right  of  the 
plaintiff  to  possession  of  the  property  upon 
the  death  of  his  father,  and  dismissing  Lis 
siiit  for  immediate  posseasioa. 

The  defendant  now  appeals  to  set  aside 
that  order,  and  has  engrossed  his  petition  of 
appeal,  as  stated  on  his  behalf,  under  Article 
17,  Clause  3,  on  a  stamp  of  the  value  of  1) 
rupees. 

Clause  3  provides  a  Court  fee  of  lOrapee^ 
for  '^  Plaint  or  memorandum  of  appeal  to  ob" 
tain  a  declaratory  order,  where  no  couse 
quential  relief  is  prayed". 

This  appeal  is  to  set  aside  a  declaratory 
order  made  in  a  suit  for  possession  and  wa- 
silat,  and^  therefore  it  is  presumed  conse- 
quential relief  15  sought  ;  and  the  Court  fee 
paid,  vis.^  10  rupees,  instead  of  1055  rupees, 
appears  altogether  insufficient. 

I  beg  to  refer  the  point  for  the  orders  of 
the  Hon'ble  the  Chief  Justice. 

JK'ormany  C.  J. — I  think  that  an  ad  va- 
lorem stamp  duty  is  payable.  This  is  not 
an  appeal  in  a  suit  where  no  consequential 
relief  is  prayed.  Nor  can  it  be  said  that  no 
consequential  relief  is  given  by  the  de- 
cree. 

The  plaintiff*  by  the  decree  has  obtained 
relief  from  the  operation  of  conveyances  and 
mortgages  which  on  the  face  of  ihem  affect- 
ed his  interest.  The  ordinary  instances 
given  of  bills  not  praying  for  relief,  are  bills 
to  perpetuate  testimony  and  bills  of  dis- 
covery. 

It  does  not  follow  that  the  appellant  is 
bound  to  pay  the  value  as  on  an  appeal 
against  a  decree  for  present  possession. 
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The  18th  April  1871. 

Present : 

The  Hon*ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  A.  G.  Macpher- 
80D  aud  Dwarkanath  Mitter,  Judges, 

Bond— SnretTBhlp— Cause  of  action. 

Case  No.  6  of  1870. 

Appeal  preferred  under  Section  15  of  the 
Letters  Patent  of  the  High  Court  of  the 
28/A  December  1865,  against  a  judg- 
ment of  the  Hon'ble  G.  Loch  and  the 
Hon'ble  E.  Jackson,  two  of  the  Judges 
of  this  Courts  in  Special  Appeal  No.  817 
of  1870,*  the  said  Judges  having  been 
equally/  divided  in  opinion. 

Bhugeeruth  Adhikaree  (Plaintiflf)  Appellant, 

versus 

Tarinee  Ch under  Pakrassee  (Defendant) 
Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Umbika  Chum   Banerjee  for  Re- 
spondent. 

Caje.-kDefendaDt  reqnired  bis  agent  (B)  to  procure  for 
him  certain  articles.  B  not  having  ready  money  bor- 
rowed a  imin  from  5f,  for  wbicb  he  gave  a  bond  to  which 
plaintiff  (a  pleader  employed  by  defendant)  put  his 
name,  and  purchased  and  forwarded  the  articles  in 
question.  Subsequently  M  obtained  a  decree  against  B 
for  the  amount  of  the  loan  with  interest,  and  the  plain- 
tJSt,  after  futile  applications  to  the  defendant  fon  the 
same,  had  to  pay  the  whole  amount  of  the  decree- 
Plaintiff  then  sued  to  recover. 

Held  that  the  plaintiff's  cause  of  action  was  as  a 
Borety  who  had  paid  a  debt  for  which  as  between  him 
an4  defendant  the  latter  alone  was  liable,  and* that  his 
cause  of  action  arose  when  he  paid  the  money. 

Norman,  C.  J. — The  facts  of  the  case,  as 
set  out  in  the  judgment  of  Mr.  Justice  Loch, 
are  as  follow :' — 

The  defendant,  who  is  a  zemindar  ki  the 
Rt>J8bahye  district  and  also  the  employer  of 
tlie  plaintiff,  who  is  a  pleader  of  the  Civil 
Coart  of  Raj  shah  je,  required  certain  articles 
for  his  daughter's  marriage,  and  requested 
his  agent  Kalee  Chunder  Bhuttacharjee  to 
procure  them.  Kalee  Chunder  not  having 
Any  ready  money  borrowed  the  sum  of 
rupees  200  from  one  Tara  Chand  Moitro,  for 
which  Kalee  Chunder  gave  a  bond  to  which 
the  plaiutiff,  at  the  request  of  Kalee  Chun- 


♦  14  W.  B.,  p.  173. 


der,  and  being  a  pleader  employed  by  the 
defendant,  put  his  name.  The  bond  19 
dated  the  27th  Assar  1268,  or  in  other  words, 
the  10th  July  1861. 

Now,  the  position  of  the  parties  on  that 
statement  of  Mr.  Justice  Loch,  which  is 
borne  out  by  the  statement  of  Mr.  Justice 
Elphinstone  Jackson  and  of  the  two  Lower 
Courts,  does  not  show  either  that  the  plain- 
tiff lent  any  money  to  the  zemindar,  or  that 
he  sold  the  articles  firocured  and  tor  warded 
by  Kalee  Chunder  to  the  zemindar.  There- 
fore upon  that  bond,  and  on  the  transaction 
as  it  took  place  in  1861,  the  plaintiff  had  no 
cause  of  action  against  the  defendant  either 
for  money  lent  or  goods  sold.  I  may  add,  as 
confirming  this  view  of  the  facts,  that  there 
is  not  a  suggestion  that  the  plaintiff  was  to 
get  any  profit  by  the  sate  of  the  goods  or  any 
interest  for  the  money,  which  he  would  have 
stipulated  for  had  he  advanced  the  money. 

On  the  dOth  August  1864,  the  creditor 
Tara  Chand  Moitro  obtained  a  decree  for 
the  amount  of  the  loan  with  interest  against 
Kalee  Chunder  and  the  now  plaintiff,  and 
the  plaintiff  appears  to  have  made  repeated 
applications  to  the  defendant,  "  for  whose 
benefit",  as  Mr.  Justice  Loch  says,  *'  the 
money  had  been  borrowed,"  for  the  amount ; 
but  the  defendant  having  failed  to  pay  it^ 
the  plaintiff  had  to  pay  the  whole  amount  of 
the  decree  which  he  did  in  two  instalments, 
namely,  rupees  2S1  on  the  4th  July  1866, 
and  rupees  390  on  the  30th  June  1868  ;  and 
he  brings  this  suit  against  the  defendant  for 
recovery  of  the  money  so  paid  on  his  (de- 
fendant's) account. 

The  cause  of  action  which  the  plaintiff 
appears  to  have  had  on  this  statement  of 
facts^  aud  on  such  evidence  as  there  is  oa 
the  record,  w^i  a  cause  of  action  as  a  surety 
who  had  paid  a  debt  for  which,  as  between 
the  plaintiff  and  the  defendant,  the  defend- 
ant alone  was  liable. 

It  is  wholly  immaterial  that,  upon  the 
form  of  the  contract  as  between  the  plaintiff 
and  the  lender  of  the  money,  the  plaintiff 
appeared  to  be  the  principal.  Until  the 
plaintiff  paid  the  money  due  upon  the  bond, 
he  had  no  right  of  action  against  the  de- 
fendant. The  first  instalment  was  paid  by 
the  plaintiff  on  the  4th  July  1866.  This 
action  is  brought  within  three  years  from 
that  time,  namely,  on  the  22nd  June  1869. 
It  appears  to  me  quite  plain  that  the  action 
is  not  barred  by  auy  provisions  in  the  Limi- 
tation Act  XIV  of  1859. 
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That  heinor  ao,  I  am  of  opinion  thai  the 
deflBJon  of  Mr.  Jastioe  Loch  and  also  the 
decision  of  the  Lower  Appellate  Court  must 
be  reversed,  and  the  decree  of  the  first 
GdUrt  itniBt  be  restored  and  affirmed.  The 
d^fendant^  to  pay  the  plaintiff's  costs  in  all 
CoUfts. 

Macpherson,  J, — Considerinp^  that  the 
tranfeaetion  wns  such  as  it  ia  held  to  be  by 
Mr.  Justice  Elphinstone  Jackson,  namely, 
tliiitthe  defendant's  ag4»nt  Kalee  Chunder 
borrowed  the  money,  and  the  plaintiff  merely 
gtood  security  for  the  repayment  of  that 
money,  I  agree  with  the  learned  Chief  Jus* 
^^e  and  concur  in  the  decree  which  be 
pfopftses  to  make. 

3titter,  •/.—I  coneor. 


the  18ih  April  1871. 

Present : 

Tlie  Hon'ble  G.  Loch  and  H.  V.  Bayley, 
Judges. 

Costs— tteview. 

Case  No.  27  of  1871, 

MiiceltaffPdus  Appeal  ftom  an  otder  passed 
by  the  Judge  of  Bhaugulpore^  dated  the 
15M  December  1870. 

Rnm   Sahoy   Singh    and    another  (Opposite 
Purty)  Appellant, 

versus 
Rookhob  Singh  (Petitioiiet*)  Respondent, 
fiaboo  Doorga  Doss  Dutt  for  Appellant. 

Buhoo    Auhinash    Chunder    Banerjee   for 

Respotident. 

An  (imisfiion  to  award  costs  cannot  be  considered 
niprely  as  a  clerical  error,  bat  must  be  rectified  by 
way  of  review  within  the  prescribed  titne. 


Loch^  J, — In  this  case  a  suit  was  brought 
to  recover  rupees  900. 

The  first  Court  gave  the  plaintiff  a  fall 
decree. 

The  Judge  on  appeal  modified  the  first 
Court's  decree  and  gave  the  plaintifi  a  decree 
for  rupees  200,  with  proportional  costs,  but 
made  no  order  for  costs  in  favor  of  the 
defendant  as  regards  that  portion  of  the  suit 
which  was  dismissed. 

A  special  appeal  was  preferred  to  this 
Court  and  dismissed. 

Two  years  after  the  Judge  had  passed  his 
decision  in  the  case,  an  application  was  made 
on  the  part  of  the  respondent  to  correct  what 
he  calls  a  clerical  error  in  the  decree,  viz,,  the 
omission  to  award  costs  to  him  on  aceouut 
of  that  part  of  the  claim  which  was  dis* 
missed. 

The  Judge  appears  to  have  treated  the 
matter  simply  as  a  clerical  error,  and  withoot 
calling  upon  the  opposite  party  to  8ho# 
caude  why  the  decree  should  not  be  amended, 
he  passed  an  order  awarding  costs  to  the 
defendant. 

Subsequently,  when  the  opposite  party 
objected  to  that  order  by  a  petition,  the 
Judge  after  hearing  what  each  party  had  to 
say,  still  held  the  omission  to  be  ronrelj  • 
clerical  error  and  ordered  it  to  be  amended. 

We  do  not  think  that  the  question  of  costs 
can  be  considered  in  this  case  merely  as  a 
clerical  error.  A  Judge  when  passing  a 
decree  gives  costs  or  refrains  from  giving 
costs  for  some  reason  or  other ;  and  if  he 
refrain  giving  costs  and  any  party  considers 
that  he  is  entitled  to  obtain  costs,  he  should 
apply  within  the  prescribed  time  to  tlie 
Judge  for  a  review  of  that  part  of  the  decne 
which  he  considers  injurious  to  himself 
Now,  it  is  clear  that  in  the  present  case 
the  petitioner  could  dot  file  a  petition  for 
review,  because  there  had  been  a  special  ap- 
peal to  the  High  Court,  and  further  he  was 
out  of  time  and  apparently  had  no  cause  to 
show  why  he  did  not  make  the  petition  io 
due  time. 

Uttder  these  circumstances,  we  think  tliat 
the  Judge  wad  wrong  in  re-opening  the 
question  of  costs  after  so  long  a  time  hid 
elapsed,  and  we  reverse  the  order  with  costs. 
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The  18th  April  1871. 

Present  : 

Tlie  Hon'ble  G.  Loch  and  H.  V.  Bayley, 
Judges, 

Costs— Xntereat—Bxeoation --Fall 
Bench  Baling'. 

Case  No.  51  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Bhaugul- 
pore,  dated  the  2Sth  January  1871. 

lUjah  Leelauand  Singh  (Judgment-debtor) 
Appellant, 

versus 

Bnjah  Rain  Naniin  Singh  (Decree- holder) 
Respondent, 

Mr.  7?.  E,  Twidale  for  Appellant. 

Moonshee    Mahomed    Yusoof  and     Baboo 
Boodh  Sein  Singh  for  Respondent. 

Hbld  Ihiit  the  principle  of  the  Full  Bench  Ruling 
reported  At  page  109  ot  VI  Weekly  Keporter  (MiBcella- 
ncoos  Rulings),  is  as  much  applicable  to  interest  upon 
cnsta  as  it  is  to  interest  upon  inosne  profirs  not  awarded 
b^  the  decree,  and  must  be  applied  to  all  decrees  passed 
either  before  or  after  the  date  of  that  judgment. 

Loch,  J. — The  petitioner  in  this  case 
seeks  to  execute  a  decree  for  costs,  and 
applies  to  have  them  with  interest.  The 
decree  says  nothing;  about  interest  upon 
costs,  but  it  is  urged  that  under  the  practice 
of  the  late  Sudder  Court  every  decree  for 
costa  necessarily  carried  interest  with  it 
upon  those  coats;  and  it  is  further  urged 
that  the  Full  Bench  judgment,  reported  in 
Volume  VI,  Weekly  Reporter,  page  109, 
Miscellaneous  Rulings,  is  not  applicable  to 
cases  of  this  kind,  as  the  decree  now  sought 
to  be  executed  is  a  decree  of  the  Sudder 
Court  and  not  of  the  High  Court  ;  and  that 
the  principle  laid  down  in  that  judgment 
relates  only  to  mesne  profits  and  interest  on 
meilDe  profits  not  awarded  by  the  decree  of 
tiie  Court,  and  is  not  applicable  to  cases  of 
interest  upon  costs. 

Two  decisions  by  a  Division  Bench  of 
this  Court  have  been  referred  to  ;  the  one 
reported  in  Volume  II,  page  21,  Miscella- 
oeoua  Rulings;  and  the  other  in  Volume  III, 
page  21,  Miscellaneous  Rulings,  in  which  it 
was  held  that  under  the  practice  of  the 
Sunder  Court,  interest  on  costs  followed 
even  when  not  specially  mentioned  in  the 
order.     It  appears  to  me  that  the  judgment 


of  the  Full  Bench  referred  to  above  does 
apply  to  a  case  of  this  kind,  and  thai  Uie 
principle  laid  down  in  that  judgment  is  as 
much  applicable  to  interest  upon  costs  as  It 
is  to  interest  upon  mesne  profits  not  awarded 
by  the  decree,  and  that  that  judgment  must 
be  considered  as  overruling  the  judgments 
reported  in  Volumes  II  and  III  of  the  Week- 
ly Rtporter,  for  we  find  these  word3  in  th^t 
ju(^gment  which  seem  to  embrace  nil  ques- 
tions of  the  kind  : — "  We  have  no  doubt  tliat 
*•  in  execqting  a  decree,  the  Court  which 
**  executes  it  has  no  power  to  alter  or  add 
"  toit."  But  it  is  said  that  the  judgnient 
which  is  now  sought  to  be  executed  is  one 
of  the  late  Sudder  Court;  and  the  practice  ct 
that  Court  was  to  allow  interest  upon  ilie 
costs,  although  the  decree  made  no  provision 
as  to  interest.  I  believe  that  such  was  the 
practice,  and  I  have  stated  it  more  than  once 
10  jvidgments;  but  nevertheless  we  must,  I 
think,  now  apply  the  principle  of  the  ruling 
of  the  Full  Bench  to  all  decrees  passed 
either  before  or  after  the  date  of  that  judg- 
ment; and  under  this  view  of  the  case,  f 
think  that  the  petitioner  cannot  now  recover 
more  than  what  the  decree  gives  him,  and 
that  is  simple  costs  of  the  suit.  The  order 
of  the  Lower  Court  is  set  aside.  Each  partjr 
must  bear  his  own  costs  of  this  appeal. 

Bat/ley,  ./.—I  need  only  add  that  I  en- 
tirely concur  with  Mr.  Justice  Loch,  and 
that  this  appeal  is  exactly  analogous  to  the 
case  of  Rnjah  Leelanund  Singh  versus  Ma- 
harajah Jov  Mungul  Singh,  decided  by 
myself  and 'Mr.  Justice  M^Miev  on  the  Ist 
April  last.* 

The  I8ih  April  1871. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 

Judges. 

incidental  findingrs— Jurisdiction. 

Case  No.  2486  of  1870. 

Special  Apneal  frqm  a  decision  passed  by 
the  Judge  of  Cuttach,  dated  the  \9th 
September  1870,  reversing  a  decision  of 
the  Moonsiff  of  Balusore,  dated  the  25th 
March  1870. 

Shib  Pershnd  Panah  (one  of  the  Defendants) 
Appellant, 

versus 

Muddun  Mohun  Doss  (Plaintiff)  Respondents 


Antt^  p.  835. 
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Baboos  Unnoda  Pershad  Banerjee  and  Ta- 
ruchnatk  Sein  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Obhoy 
Churn  Base  for  Respondent. 

An  incidental  findinf;  br  a  Revenue  Court  as  to  the 
{genuineness  of  a  pottab,  is  no  bar  to  the  jurisdiction  of 
a  Civil  Court  to  try  the  same  question  on  a  distinct  issue 
in  a  regular  suit. 

Glover^  J. — This  whs  a  suit  to  cnncel  a 
pottnh  on  the  groi>nd  that  it  was  a  forgery. 
The  Court  of  first  instance  considered  that 
inasmuch  as  in  a  former  suit  under  Act  X 
of  1859  between  the  parties  to  this  suit  it 
had  been  decided  by  the  Deputy  Collector 
that  the  poitah  was  a  genuine  instrument, 
the  present  action  was  barred  by  Section  2 
of  Act  VIII  of  1859  on  the  principle  of 
res  adjudicaia.  The  Jud^e  on  the  contrary 
held  that  although  there  had  been  a  decision 
by  the  Deputy  Collector,  and  afterwards  by 
the  Collector,  as  to  the  genuineness  of  this 
document,  still  as  that  finding  had  not  been 
come  to  upon  any  distinct  issue  regularly 
laid  down  as  to  the  genuineness  or  otherwise 
of  the  pottah,  it  was  a  mere  incidental  finding 
and  could  not  bar  the  jurisdiction  of  the 
Civil  Court. 

The  defendant  appeals  specially.  We 
think  that  the  fudge's  decision  remanding 
the  case  for  a  trial  on^the  merits  was  a  cor- 
rect one.  The  Deputy  Collector,  in  the 
case  decided  on  the  27th  of  October  1868, 
tried  only  one  issue,  which  we  think  was 
the  proper  issue  under  the  circumstances  of 
that  case^  namely,  whether  the  interveoors 
or  the  plaintiff  were  in  bona  fide  receipt  and 
enjoyment  of  the  rent  claimed  ;  and  in  order 
to  decide  this  issue  he  took  into  considera- 
tion the  pottnh  now  in  question,  and  he 
undoubtedly  did  find  on  the  evidence  that 
that  pottah  w^s  a  genuine  one.  The  Col- 
lector also,  before  whom  the  case  came  in 
appeal,  came  to  the  same  opinion  ;  but 
although  both  these  Courts  did  incidentally 
determine  that  this  pottnh  was  genuine,  it  is 
quite  clear  on  reading  their  decisions  that 
no  issue  was  fixed  on  that  particular  point, 
nor  indeed  could  there  have  been  any  such 
issue,  as  the  only  question  then  before  the 
Courts  was  the  bona  fide  receipt  and  enjoy, 
ment  of  rent  by  one  party  or  the  other  ;  and 
whatever  else  was  decided  in  order  to  enable 
the  Courts  to  arrive  at  a  satisfactory  finding 
on  the  substantijil  issue  before  them,  was 
determined  incidentally  for  the  purposes 
of  that  suit  only  ;  and  according  to  many 
decisions  of  this  Court  such  an  incidental 
fiQdiu<j  or  expieseioQ  of  opinion  by  a  Re- 


venue Court  would  not  be  a  bar  to  the 
jurisdiction  of  the  Civil  Court  to  try,  oq 
a  distinct  issue  in  a  regular  suit,  the  ques- 
tion  of  the  genuineness  or  otherwise  of  the 
pottah. 

The  case  of  Pitumber  Shaha  and  olherg 
versus  Ram  Joy  Ghose  and  others,  re- 
ported in  Volume  VII,  Weekly  Reporter,  is 
exactly  in  point  with  this  case.  It  is  there 
laid  down  that  a  proceeding  in  a  suit  under 
Act  X  of  1859,  in  which  the  Collector  did 
not  finally  adjudicate  upon  the  genuineness 
of  a  pottah  although  he  accepted  it  as  ge- 
nuine, is  no  bar  to  a  subsequent  suit  in  the 
Civil  Court  for  a  declaration  that  the  poitah 
is  a  forgery.  Another  case,  that  of  Sliow- 
damonee  Dossee  versus  Ram  Chand  Bydo 
and  others,  in  Volume  X,  Weekly  Reporter, 
page  38,  lays  it  down  that  in  a  suit  for 
arrears  of  rent  in  which  an  intervener 
opposed  the  plaintifi's  claim  (which  is  pre- 
cisely the  case  here),  and  where  the  Deputy 
Collector  collaterally  and  incidentally  to 
guiding  his  mind  to  a  conclusion  on  an  issue 
which  arose  under  Section  77  of  Act  X  of 
1859  thought  proper  to  enquire  into  and 
stat£  his  opinion  as  on  matters  of  title  be- 
tween the  plaintiff  and  the  intervener,  he 
could  not  be  said  in  the  sense  of  Section  153 
to  determine  a  question  of  title  betweea  the 
parties  by  his  judgment. 

The  other  case  referred  to  by  the  special 
appellant's  pleader  was  brought  under  Clause 
5  Section  23  of  Act  X  of  1859,  and  was  to 
eject  the  defendant  and  has  really  do  refer- 
ence to  the  present  dispute  :  there  was  no 
question  in  that  case  as  to  the  genuineness 
of  the  pottah.  It  was  assumed  that  the 
pottah  was  genuine. 

We  think  that  the  decision  of  the  Deputy 
Collector  in  the  former  case  as  to  the  ge- 
nuineness of  this  pottah  was  an  incidental 
decision  ouly^  and  that  the  question  of  right 
and  title  was  not  determined  by  him  in  such 
a  way  as  to  prevent  the  Civil  Court  from 
going  into  the  question  of  the  genuineness  or 
otherwise  of  that  pottah  in  the  present  suit. 

The  Jm1ge*8  order,  therefore,  remanding 
the  case  for  trial  on  the  merits  is  confirmed, 
and  the  special  appeal  dismised   with    cQat4. 
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The  I8th  April  1871. 

Present  : 

The  Hon'hie  F.  B.  Kemp  and  F.  A  Glover, 
Judges. 

Change  of  proprietory  title— Putnee- 
dar— Byot— BlgrhtB  of  ocoapanoy. 

Case  No.  2551  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  H'est-Burdwany  dated  the 
6th  September  1870,  affirming  a  decision 
of  the  Moonsiff  of  Sofiamookhee^  dated 
thelSth  May  1870. 

Ram  Ghose  (Defeudant)  Appellant, 

versus 

Radha  Churn  Gannjooly   (Plaintiff)  Re- 
spondent. 

Baboo  Rash  Beharee    Ghose  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for  Re- 
spondent. 

A  mere  change  in  the  proprietory  title  of  an  estate 
does  not  entitle  a  patneedar,  nrbo  holds  from  the  new 
proprietor,  to  eject  a  tenant  who  can  prove  a  right  of 
occopaucy. 

Kemp,  J, — This  is  a  suit  brought  by  the 
plaintiff,  who  obtained  a  putnee  lease  from 
the  Mahnrnjah  of  Burdwan  on  the  14th  of 
Srahun  1274,  to  eject  the  defendant  from 
certain  lands.  The  plaint  states  that  the 
Maliarajah  having  obtained  a  decree  for 
these  lands  in  a  suit  No.  16,  as  appertaining 
to  Lot  Hooda  Rooppai  in  Pergunnah  Bishto- 
pore,  granted  a  putnee  of  the  mehal  to  the 
plaintiff;  that  the  defendant  was  in  wrongful 
possession  of  these  lands  ;  that  on  the  plain- 
tiff going  to  take  possession  he  was  forcibly 
oasted  by  the  defendant  on  the  7th  of 
Bjaack  1275  :  that  upon  this  the  plaintiff  let 
out  the  lands  to  one  Kitab  Sheikh  and 
Bhjrub  Bngdee,  and  that  they  not  paying 
the  rent  the  plaintiff  attached  their  crops  ; 
that  upon  this  the  defendant  objected  and 
claimed  the  crops  as  having  been  raised  by 
him  ;  that  the  Deputy  Collector  in  1868  in 
the  case  No.  50  released  these  crops  ;  and 
tiiat  the  plaintiff's  cause  of  action  therefore 
arose  on  the  2nd  of  Kartick  1274  when 
these  crops  were  released.  He  sues  for 
khas  possession  and  for  demolitiou  of  the 
defeudaui's  houses. 


The  defendant's  answer  is  to  this  effect:— 
That  he  has  been  in  possession  of  these  lauds 
for  a  very  long  time,  or  from  the  time  of  the 
Rnjnh  of  Bishtopore,  as  appertaining  to  the 
mouzah  of  Hurreekistopore  ;  that  on  the  mou- 
zah  Hurreekistopore  being  resumed  by  Gov- 
ernment, the  lands  in  dispute  were  found  to 
be  in  his  possession  and  were  assessed  as  such 
by  the  Government  ;  that  on  a  settlement 
being  made  by  Government  with  Buldeb 
Singh  for  the  parent  mouzah  of  Hurree- 
kistopore, the  defendant  paid  his  rent  to  the 
nf(»resaid  Buldeb  Singh  ;  that  he  is  not  a 
trespasser  as  stated  by  the  plaintiff;  that 
the  allegation  that  Kitab  Sheikh  had  obtain- 
ed a  bundobust  from  the  plaintiff  was  false  ; 
that  on  the  plaintiff  attachinsr  the  defen- 
dant's crops  as  belonging  to  Kitab  Sheikh 
and  Boy  rub,  the  defendant  immediately  put 
forward  a  claim  which  was  found  to  be  good 
and  the  crops  were  released  ;  that  tlie 
defendant  was  no  party  to  this  suit  No.  16, 
and  therefore  that  suit  is  no  evidence  as 
against  him  ;  that  the  defendant  has  been  ia 
occupation  of  these  lands  for  much  more 
than  12  years,  and  that  therefore  if  the 
plaintiff's  or  his  predecessor's  title  in  the 
lands  has  been  found  toexistby  any  decision 
of  the  Civil  Court,  still  the  plaintiff  would 
not  be  entitled  under  the  law  to  eject  the 
defendant. 

Both  Courts  have  found  for  the  plaintff. 
The  first  Court  appears  to  have  found  that 
the  defendant  had  been  in  occupation  of 
^ihese  lands  for  more  than  12  years  ;  **  but  that 
**  as  the  defendant  had  not  acknowledged 
**  the  plaintiff's  proprietory  right,  but  on  the 
"contrary  calls  Buldeb  Singh  his  landlord 
*'  though  the  latter  has  no  ownership  in  the 
**  property  in  question,  therefore  the  Moon- 
**siff  comes  to  the  conclusion  that  the  de- 
"fendant  is  willing  to  be  the  ryot  of  Buldeb 
"Singh  and  not  of  the  plaintiff;  but  as  a 
**  Court  of  Justice  had  declared  the  plaintiff 
**  to  be  the  owner  and  the  defendant  would 
"like  to  be  the  plaintiff's  tenant,  therefore 
"  the  defendant  could  not  be  awarded  what 
"he  never  prayed  for."  These  are  the 
words  of  the  first  Court, 

The  Judire  on  appeal  admits  that  the  de- 
cree No.  16  does  not  affect  the  jummaie 
rights  of  tenants,  but  that  as  the  de- 
fendant denies  his  relation  of  tenant  to  the 
plaintiff,  he  must  therefore  be  considered 
to  be  a  trespasser  and  to  have  forfeited 
any  right  of  occupation  which  he  may  have 
had.  Then  the  Judge  goes  on  to  say  that 
the  defendant's  wituesses  t^Q  wortblea8|^« 
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that  there  is  no  reliable  proof  of  the  defen- 
dant's possession  of  the  tenure  for  12  years, 
The  reasons  given  for  this  opinion  are  ttiat 
the  resumption  proceedings  are  of  the  17th 
December  1861,  and  the  Moonsiff  sajs  the 
Judge  has  made  a  miscalculation,  and  that 
the  plaintiff's  witnesses  do  not  say  that  the 
defendant  had  houses  before  1268,  though 
his  brother  may  have  had  houses  upon  the 
land  before  that  time.  The  Judge  then 
concludes  by  saying  that,  even  if  the  defen- 
dant has  been  in  possession  for  more  than 
12  years,  he  cannot  proceed  on  two  opposite 
pleas,  namely,  that  he  is  the  ryot  of  Buldeb 
Singh  and  not  of  the  plaintiff;  and  2udiy, 
that  he  is  a  ryot  having  aright  of  occupancy 
and  willing  to  pay  rent  to  the  plaintiff. 

We  are  of  opinion  that  the  decision  of 
the  Judge  is  wrong:.  It  appears  to  us  that 
the  Judge  has  proceeded  on  a  misconception 
of  the  defence  set  up  by  the  defendant  in 
this  case.  What  the  defendant  snys  is  this, 
that  the  lands  in  dispute  had  been  held  by 
him  for  a  very  long  time,  much  more  than 
12  years,  as  belonging  to  mouzah  Hurreekis- 
topore,  a  resumed  mehal  ;  that  in  1861  he 
was  found  in  possession  of  the  lands  by  the 
Groverment  authorities  when  they  resumed 
the  Mouzah  Hurreekistopore,  and  on  a  settle- 
ment being  made  with  Buldeb  Singh  he, 
the  defendant,  has  paid  rent  to  Buldeb  Sing  ; 
that  not  being  a  party  to  the  suit  No.  16  he, 
the  defendant,  was  not  aware  of  ihe  change 
in  the  proprietory  title  ;  that  he  is  a  ryot 
liavii)g  a  right  of  occupancy  and  one  who 
cannot  be  ejected  by  the  plaintiff,  even  if 
the  title  of  the  plaintiff  has  been  declared 
to  be  that  of  roalik  of  the  disputed 
lands.  There  is  no  distinct  denial  of 
the  plaintiff's  title,  and  what  the  defendant 
snys  is  simply  that  if  the  plaintiffs  title  to 
the  particular  piece  of  land  in  suit  has  been 
decli^red  by  a  Civil  Court,  he  is  eniiiled  to 
receive  rent  from  me  but  he  is  not  entitled 
to  eject  me.  It  appears  that  the  suit  of  the 
Maharajah  was  against  Buldeb  Singh  to  set 
aside  the  settlement  made  with  Buldeb, 
and  to  establish  that  these  lands  belonged 
not  to  Hurreekishtopore,  but  to  the  Mahara- 
jah's mouznh  in  Pergunnnh  Bishtopore.  The 
Kajah  obtained  a  decree  in  1273.  It  appears 
that  he  also  obtained  wasilnt,  and  the 
Ifoonsiff  in  his  decision  recites  that  the 
Bfijah  obtained  WHsilat  from  the  occupant 
ryots,  and  amongst  them  from  the  defendant. 
How«ver,  be  that  as  it  may,  it  is  clear  that 
ilie  mere  change  in  the  proprietary  title 
would   not  entitle   the  plaintiff,    who  holds 


from  the  Maharajah  whose  title  commenced 
in  1274,  to  eject  the  defendant  if  he  can 
prove  a  right  of  occupancy  in  the  land. 
Now,  the  Judge  has  found  that  the  plaintilTa 
witnesses,  although  they  do  not  say  that 
the  defendant  had  houses  before  1268,  state 
that  his  brother  had  houses  there  before 
that  time.  We  think  we  may  infer  from  the 
Judge's  decision  that  the  plaintiffs  witnesses 
did  admit  the  defendant's  possession  for  more 
than  12  years;  for  he  says  if  even  the  defen- 
dant's possession  was  for  more  than  12  years, 
he  cannot  proceed  on  two  opposite  pleas  as 
set  forth  above. 

The  first  Court,  too,  found  that  the  de- 
fendant had  established  his  right  of  occu- 
pancy ;  for  he  says  that  the  witnesses  for  the 
plaintiff  state  that  the  defendant's  brother 
had  houses  on  these  lands  many  years  ago, 
and  that  although  the  defendant  was  not 
then  living  with  his  brother,  the  houses  were 
built  upon  these  very  lands  now  in  dis- 
pute. 

We,  therefore,  think  that  the  pUintiff  is 
not  entitled  to  eject  the  defendant,  or  to  ob- 
tain khas  possession  or  to  destroy  the  houses 
erected  by  the  defendant  many  years  ago. 
We,  therefore,  reverse  the  decision  of  the 
Judge  and  decrf^e  this  appeal  with  costs. 


The  19th  April  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Oooocool  Chun- 
der  Mookerje,  Judges. 

Zntervention  nnder  Seotion  77  Act  X. 
1859— Colleotor's  reousaiKsy— Bigh 
Court's  interferenoe  ^  Saotloa  15* 
Charter  Act. 

Sreemutty  Nassir  Jan  and  another,  Petu 
tionerSf 

versus 

Akbur  Mozoomdar,  Opposite  Paritf. 

Baboo  Luleet  Chunder  Sein  for  Petitioners. 

Baboo  Romesh  Chunder  Mitter  for  Opposite 
Party. 
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Where  a  Collector  refased  to  notice  an  intervenor's 
eliim  becaase  the  intervenor  had  not  filed  a  document 
en  which  her  title  rested,  he  was  held  to  have  refused 
U)  try  the  case  and  thus  to  warrant  the  High  Court's 
interfereuce  under  Section  15  of  the  Charter  Act 

Jackson^  J — The  Applicant  in  this  cnse 
obtained  a  rule  calling  upon  the  other  side 
to  show  cause  why  the  decision  of  the  Col- 
IpctorofTipperah,  dated  the  18th  May  1870, 
in  the  case  of  Jamiruddin  Bhooeah,  gomas- 
tth  of  Akhur  Mozoomdar,  plaintiff,  appel- 
lant, versus  Haniff  Bhooeah,  defendant,  and 
Naseir  Jan,  intervenor,  respondents,  should 
not  be  set  aside  on  the  ground  that  it  had  been 
ftaDsed  upon  irrelevant  grounds.  Cause  has 
this  day  been  sliown,  and  it  is  alleged  that 
this  Court  has  no  jurisdiction  to  interfere; 
partly  because  this  is  not  a  case  in  which 
the  Court  has  refused  jurisdiction  which  it 
should  have  exercised,  and  partly  because 
the  parties  have  an  opportunity  to  set  aside 
this  decision  by  a  regular  suit^ 

Oq  the  first  point,  we  are  of  opinion,  look- 
ing to  the  decision  of  the  Collector,  that  he 
has  refused  to  exercise  the  jurisdiction  which 
he  should  have  exercised.     He  has  in  no  way 
tried  the    question    at    issue    between    the 
plaintiff  and   the  intervenor,    upon    which 
also  must  depend  the  question  as  between 
the  plaintiff   and  ryot   defendant.     Looking 
to  the  terms  of  Section  77  of  Act  X  of  1859, 
the  question  at  issue  was  whether  the  inter- 
venor, third  party,   or  the   plaintiff,    was  in 
receipt  of  rent  from  the  ryot  defendant  be- 
fore the  institution  of  this   suit.     This  issue 
was  distinctly  laid  down  as  one  of  the  poiuts 
to  be  tried  by    the  Collector.     But   instead 
of  deciding   it,   he  refused    to   consider  or 
take  any  notice   whatever  of  the   claim   of 
the  third  party,  because  that  third  party  had 
not  filed  a  deed  of  gift  on   which   her   title 
reeted.     It  is  evident  that  this  is  no  decision 
whatever  apon   the  case.     It   was   not   for 
the  Collector  to  ascertain  whether  the  inter- 
tenor's  title  was  good  or  bad.     The  deed  of 
gift  could  only  be  of  any   use  in   order   to 
ascertain  the  validity  of  her    title,    and   the 
mere  filing  of  the  document  could  not  possi- 
bly be  any  evidence  whatever    in    the   suit. 
It  is  in  fact,  therefore,  a  direct  refusal  to  try 
the  CMse  altogether.     To  lay  down    that  be- 
en tise  such  and    such   a  document   was   not 
filed  therefore  her  claim  must  be  utterly  bad, 
is  no  decision  on  the  point   at   issue.     The 
Collector  might  have  as  well  decided  the  case 
Ufton    any   other    equally  irrelevant  ground 
tbao  tliat  which  was  before  him  for  decision. 


It  is  possible  that  (he  intervener  Anight  have 
brought  a  separate  suit  in  the  Civil  Court  to 
rectify  this  decision.  But  it  is  a  question 
what  effect  that  would  have  on  tke  claim 
as  between  the  plaintiff  and  the  ryot  de- 
fendant. 

We  think  we  ought  not  to  allow  this 
decision  to  stand  as  it  is,  but  that  the  case 
should  be  sent  back  to  the  Collector  with 
directions  to  him  that  he  will  consider  the 
evidence  upon  the  record  and  try  the  ques- 
tion as  between  the  intervenor  and  the 
plaintiff*,  looking  especially  to  the  provisions 
of  Section  77  Act  X  of  1859;  and  upon 
his  decision  us  between  the  intervenor  and 
the  plaintiff,  aud  upon  the  considerutiou  of 
any  other  fact  or  any  other  point  which  may 
arise  as  between  the  plaintiff  and  the  defen- 
dant, he  will  decide  the  case  as  between  the 
plaintiff  and  the  ryot. 

Costs  of  this  proceeding  will  be  paid  by 
the  plaintiff,  assessed  at  two  gold  mohurs. 

Mookerjee^  J. — I  concur.  It  is  evident 
that  in  this  case  the  Collector  has  refused 
to  try  the  appeal,  or  any  of  the  issues  which 
legitimately  arise  in  a  case  under  Section 
77  Act  X  of  1859.  He  declines  to  try  the 
case  simply  on  the  ground  that  the  interve- 
nor has  not  filed  the  deed  of  gift  under 
which  he  claims  possession.  The  question 
he  had  to  decide  was  whether  the  intervenor 
was  ''  in  the  actual  receipt  and  enjoyment  of 
the  rent."  He  fixes  the  issues  correctly » 
but  declined  to  try  them  merely  because  the 
dee<l  of  gift  has  not  been  filed.  If  he  had 
tried  the  question  of  possession  and  actual 
receipt  of  rent,  his  decision  on  that  point, 
however  wrong  or  improper,  would  perhaps 
have  been  final  according  to  law.  But  as 
the  Judge  has  refused  to  try  the  real  issue 
before  him,  and  disposed  of  the  case  on  a 
matter  wholly  irrelevant  to  the  point  before 
him,  it  must  be  held  that  he  has  refused  to 
exercise  a  jurisdictioj  vested  in  him  by 
law.  Under  the  powers  of  superintendence 
given  to  this  Court  by  the  Charter  Act,  I 
hold  that  we  can  direct  Courts  subordinate 
to  this  Court  to  do  their  duty,  and  to  see 
that  they  do  not  avoid  to  try  and  determine 
cases  simply  because  a  party  to  the  suit  has 
no't  done  that  which  he  was  not  imperatively 
required  to  do,  and  which  is  irrelevant  to 
the  real  question  which  the  Court  liad  to 
decide.  This  I  should  consider  a  refusal 
to  exercise  a  jurisdiction  where  he  bad  oue 
under  the  law. 
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The  19th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Butt  for  pottah— Amulnamah^Onas 
probandl. 

Case  No.  2541  of  1870  under  Act  X  of  1 859. 

Special  Appeal  from  a  decision  passed  h// 
the  Judge  of  Midnapore,  dated  the  \2th 
August  1870,  affirming  a  decision  of  the 
Deputy  Collector  of  that  District,  dated 
the  30M  Jul^  1869. 

Kishen  Persliad  Sinsh  and  others  (Defend- 
ants) Appellants, 

versus 

Mohan  Singh  (Plaintiff)  Respondent. 

Baboos  Mohinee  Mohun  Roy  and  Bhowanee 
Churn  Dutt  for  Appellants. 

Mr,  B,  T.  Allan  and  Baboos  Doorga 
Mohun  Doss  and  Ruree  Mohun  Chucker- 
butty  for  Respondent. 

The  proprietors  of  a  certain  holding  having  refused 
the  term*  of  Government,  a  farming  settlement  was 
made  with  the  present  defendant  who  undertook  to 
confirm  and  ratify  all  amulnamahs  gr/inted  by  the 
zemindars  while  the  settlement  proceedings  had  been 
pending.  Plaintiff,  being  a  ryot  without  a  right  of  occu- 
pancy but  one  who  had  got  an  amulnamah,  sued  for  a 
pottah  at  the  rate  fixed  by  the  amulnamah. 

Held  that  the  amulnamah  formed  the  basis  of  a  speci- 
al contract  between  the  parties,  and  took  their  case  out  of 
the  purview  of  Sections  5  and  8  of  the  Kent  Law ;  and 
that  by  the  terms  of  the  amulnamah  the  defendant  was 
bound  to  give  plaintiff  a  pottah  on  fair  and  equitable 
rates  (  "  upajukta'*)^  which  were  to  depend  on  the  rates 
which  he  nimself  obtained  from  Government 

Hrld  that  the  onus  of  proving  that  the  rate  which  he 
claimed  was  fair  and  equitable  was  upon  the  plaintiff. 

Glover,  J. — The  pluintiff  in  this  case 
fined  his  zemindar  (a  farn;er  holding  under 
Government)  for  a  pottah  for  a  period  of  14 
years,  at  a  rate  of  1  rupee  per  heegah  on  a 
holding  of  222  heegahs. 

It  appears  that  whilst  negotiations  for 
settlement  were  going  on  with  the  original 
proprietors,  these  were  allowed  to  make 
arrangements  with  the  ryots  and  to  give 
them  amulnamahs.  For  some  reason  or 
other,  however,  the  proprietors  refused  the 
Government  terms,  and  a  farming  settlement 
was  made  with  the  present  defendant,  he 
undertaking  to  confirm  and  ratify  all  amul- 
namahs that  had  heen  granted  hy  zemin- 
dars daring  the  time  the  settlement  proceed- 


ings had  been  pending.  The  plaintiff  was 
one  of  those  ryots  who  had  got  an  amulna- 
mah from  the  zemindars  and  on  the  strength 
of  it  he  sued  for  a  pottah  at  the  rate  said  to 
be  fixed  by  it. 

The  farmer  denied  in  the  first  place  that 
he  was  bound  by  the  amulnamah  at  all,  and 
allecred  that  in  any  case  the  plaintiff  could 
only  ^et  a  pottah  on  terms  which  he,  de- 
fendant, should  agree  upon,  plaintiff  not 
being  an  **  occupant  ryot ;  **  that  as  a 
matter  of  fact  the  plaintiff  was  called 
upon  to  take  a  settlement  of  the  lands  at 
rupee  1-4  a  beegnh,  which  was  consider- 
ably less  than  the  proper  rate,  but  that 
as  he  refused  to  attend  and  take  the  settle- 
ment the  land  was  leased  to  another  tenaat. 

The  Court  of  first  instance  gave  a  decree 
to  the  plaintiff  for  a  pottah  at  rupee  1-4  a 
beegah  for  14  years. 

But  on  appeal  the  Judge  modified  the 
decision.  He  thought  the  plaintiff  entitled 
to  a  pottah  at  fair  and  equitable  rates,  and 
for  a  reasonable  time  only.  He  ordered  the 
defendant  to  give  plaintiff  a  pottah  for  five 
years  at  one  rupee  per  beegah. 

Both  parties  have  appealed  against  this 
decision.  The  cross-appeal  of  the  plaintiff, 
however,  was  not  pressed  and  need  not  be 
considered. 

The  farmer  appeals  urging  in  the  first 
place  that  supposing  him  to  be  bound  by  the 
amulnamah,  the  plaintiff  is  not  entitle  to  a 
pottah  at  the  rent  claimed,  inasmuch  as  he 
is  not  an  occupant  ryot  and  docs  not  come 
under  Section  5  Act  X  of  1859,  as  supposed 
by  the  Judge,  but  under  Section  8  of  that 
Act,  by  which  he  could  only  be  entitled 
to  a  pottah  on  terms  agreed  to  by  the  ze- 
mindar. 

"We  have  had  this  amulnamah  read  to  us. 
It  recites  that  so  much  land  had  been  given 
to  the  plaintiff  at  one  rupee  a  beegah  for  one 
year  (1274)  wittioat  any  enquiry  made,  and 
that  a  settlement  would  afterwards  be  made 
with  him  for  such  term  as  Governoient 
might  give  to  the  zemindar,  after  measure- 
ment and  arrangement  of  the  proper  rent,  at 
fair  and  proper  rates.  The  word  used  is 
'^  upajukta,'*  and  the  meaning  of  it  ia,  we 
have  no  doubt,  what  is  called  iu  Act  X  a 
'*  a  fair  and  equitable"  rate. 

We  think  that  this  amulnamah  formed  the 
basis  of  a  special  contract  between  the 
parties,  and  took  their  case  out  of  the  par- 
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view  of  SectioDs  5  and  8  of  the  Rent  Luw. 
Had  there  been  no  such  special  ac^reement, 
the  Appellant  would  no  doubt  be  right,  for  it 
is  clear  that  the  plaintiff  has  no  right  of 
occapancy,  and  if  he  wanted  a  pottah  would 
have  had  to  arrange  for  it  as  best  he  could 
with  his  landlord, — Section  8  would  apply 
to  his  case  and  not  Section  5. 

But  by  the  terms  of  the  amulnamah,  we 
think  that  the  defendant  bound  himself  to 
^ive  the  plaintiff  a  pottah  at  fair  and  reason- 
able rates,  which  were  to  depend  on  the  terms 
which  he  himself  obtained  from  GoTern- 
ment.  It  is  not  denied  that  the  farmer  hns 
got  his  lease  from  Government  at  the  rate 
ofaboat  12  annas  a  beegah,  and  the  ques- 
tion would  be  what  is  a  fair  rent  for  the 
iaod  which  the  plaintiff  holds. 

Now,  the  Judge  in  deciding  this  point 
has  given  the  plaintiff  the  '*  status"  of  an 
occupant  ryot,  and  has  held  that  under 
Section  5  of  Act  X  of  1859  the  rent  previ- 
ously paid  is  to  be  considered  a  fair  and 
equitable  rent,  unless  the  contrary  be  shewn. 
The  rent  for  the  year  1274  was  admittedly 
1  rupee  per  beegoh  ;  ergo,  it  was  on  the  de- 
fendant to  show  that  this  was  not  the  proper 
rent  for  the  future.  There  can  be  no  doubt, 
we  think,  that  the  Judge  is  wrong  here. 
The  plaintiff  is  not  an  occupant  ryot  and  is 
not  therefore  entitled  to  the  privilege  ac- 
corded to  him.  The  onus  of  showing  that 
the  rate  of  1  rupee  per  beegah  is  the  fair 
and  equitable  rate  was  upon  him,  and  it  was 
not  for  the  farmer  to  show  that  I  rupee  was 
not  the  proper  rate,  until  the  plaintiff  had 
given  some  evidence  that  it  was  the  proper 
rate.  The  Judge  however  /las  decided  the 
issue  solely  on  the  inability  of  the  defendant 
to  satisfy  him  that  the  proper  rate  was  more 
than  1  rupee. 

There  is,  we  are  told,  evidence  on  the 
record  on  the  part  of  the  plaintiff  which 
shows  that  the  rate  was  1  rupee  2  annas  ; 
but  neither  of  the  Courts  below  has  come  to 
any  finding  on  the  plaintiff's  evidence.  The 
Moonsiff  has  decided  for  a  rate  of  1  rupee 
4  annas,  because  a  third  party  (the  ryot  now 
in  possession)  pays  that  rate.  The  Judge  hns 
fixed  1  rupee  because  that  was  the  rate  in 
1274,  and  the  defendant  has  not  been  able  to 
prove  that  it  ought  to  be  more  now.  Both 
of  these  findings  appear  to  us  wrong. 

We  think  that  the  case  must  go  back  for  a 
finding  on  the  whole  evidence  as  to  what  are 
fair  and  equitable  rates  for  the  plaintiff's 
lands,  due  regard  being  had    to  the  citcum- 


stances  under  which  they  were  tnkeu  and 
to  the  nature  of  the  improvements  (if  any) 
made  by  the  plaintiff  on  the  holding. 

When  the  fair  rate  is  ascertained,  the 
point  will  arise  as  to  whether  it  is  that  at 
which  a  pottah  is  claimed  by  the  plaintiff. 
If  it  be  so,  we  think  that  under  the  terms  of 
the  amulnamah  the  plaintiff  would  be  en- 
titled to  such  pottah.  If,  on  the  other  hand, 
the  plaintiff  has  sued  for  a  pottah  at  a  less 
rate  than  that  found  to  be  fair  and  equitable, 
he  will  not  be  entitled  to  a  decree  but  will 
have  his  suit  .entirely  dismissed.  The  rule 
in  such  a  case  has  been  laid  down  in  Gholam 
Mahomed  versus  Asmut  Ali  Khan  (X  Week- 
ly  Reporter,  14  F.  B.) 

The  case  is  remanded  ta  the  first  Court 
with  reference  to  the  above  remarks.  Costa 
to  follow  the  result. 


The  20th  April  1871. 

Present : 

The  Hon'ble  A.  6.  Mncpherson  and  Onoocoot 
Cli under  Mookerjee,  Judges, 

Forgred  mortgrag'e  ^  Bond  —  Deolara-^ 
tory  suit— Subatantial  relief. 

Case  No.  2218  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  17 th 
August  1870,  affirming  a  decision  of  the 
Firxt  Subordinate  Judge  of  that  District, 
dated  the  \ith  May  1870. 

Fukeer  Chand  (Defendant)  Appellant, 

versus 

Thakoor  Singh  (Plaintiff)  Respondent. 

Mr.  Hun  Mohun  Ghose  for  Appellant. 

Messrs.   R.  T.    Allan  and  R.  E.    Twidale 
for  Respondent. 

In  a  suit  to  obtain  a  declaration  that  a  certain  mortgage- 
bond  which  had  been  registered,  was  falsely  alleged  to 
have  been  registered  by  the  plaintiff,  and  was  invalid  ae 
being  a  forgery,  the  registration  having  been  obtained 
by  false  personation : 

Hrld  that  the  existence  of  the  mortgage  was  a  dis- 
tinct cload  on  plaintiff's  title  and,  without  any  proof  of 
special  damage,  diminished  the  value  to  bim  of  th4  pro- 
perty which  it.  apparently  covered ;  and  that  such  suit  was 
uot  merely  a  declaratory  suit,  but  one  seeking  substantial 
relief. 

Macpherson,   J. — The    only    ground  of 
special   appeal  which  it  is  necessary  for  me 
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to  notice, --because  I  think  that  it  is  the 
only  one  in  which  there  is  any  substance, — is 
tlie  first,  namely,  that  the  plaint  merely  asks 
for  a  declaratory  decree,  and  therefore  dis- 
closes no  legal  cause  of  action. 

The  suit  is  brought  to  obtain  a  declaration 
that  u  certain  mortgage-bond,  dated  24tb 
March  1869,  which  has  in  fuot  been  regis- 
tered, and  is  falsely  alleged  to  have  been 
registered  by  the  plaintiff,  is  invalid  us 
being  a  forgery,  the  registration  of  which 
was  obtained  by  a  false  personation  of  the 
plaintiff. 

The  defendant,  while  contending  that  the 
suit  would  not  lie  as  being  merely  for  a  de- 
claratory decree,  pleaded  that  the  bond  was 
genuine  and  was  really  executed  by  the 
niainttff,  and  that  the  plaintiff  himself  got 
it  registered. 

The  Lower  Appellate  Court  has  found 
the  facts  for  the  plaintiff ;  that  is  to  say, 
has  found  that  the  bond  is  a  forgery  and 
that  the  plaintiff  never  executed  it  and 
never  got  it  registered. 

Mr.  Man  Mohun  Ghose  for  the  defendant 
contends  that,  inasmuch  as  no  special  injury 
to  the  plaintiff  by  reason  of  the  existence 
of  this  bond  is  alleged  in  the  plaint  or  found 
by  the  Lower  Appellate  Court,  and  inas- 
much as  it  is  neither  alleged  nor  proved 
that  the  defendant  has  ever  taken  any  action 
against  the  plaintiff  upon  this  bond,  the 
suit  is  bad  as  being  simply  for  a  declaratory 
decree :  and  he  has  cited  a  variety  of  cases 
in  support  of  that  contention. 

I  admit  that  most  of  the  cases  do  support 
his  view  to  a  certain  extent.  Nevertheless, 
in  my  opinion,  the  general  result  to  be 
drawn  from  them  i^  no  more  than  this, — that 
a  declaratory  suit  will  not  lie  if  the  docu- 
ment which  the  suit  seeks  to  set  aside  does 
not  necesMTily  affect  the  plaintiff's  enjoy- 
ment of  his  property,  or  does  not  raise  any 
flub^tanti^L  cloud  upon  his  title  which  he  is 
obliged  to  dispel  by  suit.  In  the  present 
case,  however,  it  is  clear  that  the  facts 
foond  bj  the  Lower  Appellate  Court  ne- 
cessarily show  that  a  very  serious  cloud 
18  case  upon  the  plaintiff's  title  by  the 
deed  which  he  now  seeks  to  set  aside. 
The  existence  of  a  mortgage-deed,  pur- 
porting to  have  beett  registered  by  the 
plaintiff  himself,  is  a  distinct  cloud  upon 
hid  title  to  the  land  affected  by  that  deed  ; 
«ad,  without  any  special  evidence  to  prove 


the  damage,  it  cannot  be  doubted  that  the 
existence  of  such  a  document  necessarily  di- 
minishes the  value,  to  the  plaintiff,  of  the 
property  which  is  apparently  covered  by  the 
mortgage-deed,  I  think,  therefore,  that  in 
this  particular  instance,  the  suit  is  not  one 
of  those  inofficious  needless  suit  which  will 
not  lie,  but  that  it  is  a  suit  in  which  the 
plaintiff  is  found  to  have  sustained,  and  to  be 
sustaining,  very  substantial  injury  from  the 
act  of  the  defendnnt  which  is  complained  of. 
I  think,  therefore,  that  the  suit  will  lie. 

It  is  very  difficult  in  these  questions  aris- 
ing under  Section  15  Act  VIII  of  1859,  to 
lay  down  any  general  rule  applicable  to  all 
cases.  It  appears  to  me  that  each  case  mnst 
be  judged  of  by  its  own  particular  circum- 
stances and  on  its  own  merits. 

The  decision  which  I  now  give,  however, 
does  not  conffict  in  any  degree  with  Che  gen- 
eral principles  of  most  of  the  cases  which 
have  been  quoted  by  Mr.  Mun  Mohun  Ghose. 
And  certaiuly  they  do  not  conffict  with  the 
judgment — upon  which  he  relied  much— of 
Mr.  Justice  Bayley  nud  Mr.  Justice  Paal,  re- 
ported in  XIV  Weekly  Reporter,  page  450. 
I  find  there  that  Mr.  Justice  Paul  distinctly 
expresses  his  opinion  that  such  a  suit,  as  the 
present  suit  is,  will  lie  if  the  deed  which  is 
sought  to  be  set  aside  manifestly  aod  un- 
questionably does  throw  a  cloud  over  the  title 
of  the  plaintiff. 

Under  all  the  circumstances  of  this  case,  I 
think  the  suit  is  a  substantial  suit  seeking 
substantial  relief,  and  not  merely  a  declara- 
tory suit,  because  the  effect  of  the  declara- 
tion will  be  to  relieve  the  property  of  that 
which  is  a  great  injury  to  it  and  dimitiishes 
its  Value. 

I  think,  therefore,  that  the  appeal  oaght 
to  be  dismissed,  and  the  judgment  of  the 
Lower  Appellate  Court  ought  to  be  affirmed 
with  cosu. 

MookerJ€€y  /. — I  entirely  concnr.  I 
think  the  plaintiff  in  this  case  had  a  good 
cause  of  action,  and  that  it  was  neeeaaary 
for  him  to  bring  this  soik  A  veiy  secriooa 
cloud  was  cast  on  his  title,  and  he  had  every 
right  to  sue  to  dispel  that  cloud.  Suppoae 
the  plaintiff  wanted  to  raise  a  large  sum  of 
money  on  this  property,  say  equal  to  |  of  its 
market- value,  and  for  that  purpose  bad  ap- 
plied to  a  mahajun  or  any  other  man  of  busi- 
uess.    It  is  mo;it  probable  that  the  lender  would 
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(Mtkole  enquiries  in  the  Registry  Office. 
On  that  enquiry,  it  would  be  found  that  a 
large  sum  of  money  had  already  been  advanc- 
ed to  the  borrower  by  the  defendant  on  the 
•ecurrtj  of  this  property,  and  finding  that 
the  lender  would  probably  decline  to  advance 
the  amom^  asked  for.  Would  it  be  said  that 
tlieplaintiflf  even  thep  had  suffered  no  injury 
beeaus0  the  defendant  has  not  takan  any 
action  on  the  bond.  The  defendant  had  pub- 
lished his  mortgage  by  causing  it  to  be  regis- 
tered. It  is  a  notice  to  the  world  that  the 
value  of  the  property  has  diminished  by  the 
imount  advanced  by  him,  and  intending 
porchasers  and  lenders  will  not  advance 
soch  sums  of  money  in  respect  of  this  pro- 
perty as  they  would  have  otherwise  done. 
Hie  plaintiff,  therefore,  had  good  reasons  to 
oom^  into  Court  and  ask  for  a  declaration 
that  the  deed  of  mortgage  purporting  to 
have  bee»  registered  by  him  in  favor  of  the 
defendaol  be  declared  a  false  and  invalid  do- 
cument. The  mere  fact  of  the  defendant  not 
having  yet  taken  any  ftotipn  pn  the  bopd  is 
ef  BO  coBBequaaoep  for  as  long  as  the  deed 
remains  unchallenged,  the  value  of  plaintifiTs 
property  is  deteriorated,  and  there  is  a  hei^vy 
cloud  upoa  the  plaintiff's  title  to  it.  It 
cannot  be  well  argued  that  the  plaintiff  must 
wait  till  he  is  actually  injured,   naniely,   \\\\ 

he  has  occasion  to  deal  with  this  property 
and  till  parties  actually  deqline  to  advance 
Bioney  to  hSm  on  the  ground  of  this  mort- 
gage. But  why  should  the  plaintiff  wait 
till  that  time  ?  He  sees  that  a  deed,  which  he 
has  Qdt  executed,  had  been  registered  in  a 
public  office  as  a  deed  executed  by  him.  It 
is  certainly  a  cloud  on  his  title  and  tends  to 
depreciate  the  value  of  his  property.    He  is 

^my  opinion  quite  right  in  bringing  this 
ction  to  remove  that  cloud,  and  thereby  to 
f»Uxm  jt^e  prpperty  |to  its  fv^ll  f alua» 


TI»e  20th  April  1871, 
Present : 

The  Hon'ble  F.  B.  Kemp  and  P.  A.  Glover, 
Judges. 

Appellate  Courts— Local  Inquirj^ 

Case  No.  2439  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judicial  Commissioner  of 
Chota  Nag  pore,  dated  the  2Zrd  An  gust 
1870,  ajffrming  a  decision  of  the  Moon* 
siff  of  Kishenpore,  dated  the  29th  DC'^ 
cember  1869. 

Monkee  Dumber  Sahee  and  another  (Plaint^ 
iffs)  Appellants, 

versus 

Monkee  Bhullundur  Sahee  and  another  (De^ 
fendants)  Respondents, 

Baboo  Lukhee  Churn  Bose  fpr  AppeJlantp, 

Baboos  Qhunder   Madhuh    Ghose  aid  fd{ 
ruck  Natk  Sein  for  Respondents. 

Appellate  Goarts  ought  not  to  interfere  witti  th($ 
result  of  a  local  inquiry,  except  npoa  very  aleaciy  d^<* 
fined  and  sufficient  grounds.  ^ 

Kjemp,  J.— ^Wb  do  not  think  it  necfessary 
to  call  upon  the  ple^^r  for  the  respon^^ut 
in  this  ease.  This  is  a  boundary  dispute 
between  the  two  villages  of  Beetee  and 
Bora  Eoocha.  Both  Courts  have  come  to  a 
finding  that  the  lands  in  dispute  do  not 
belong  to  the  village  of  the  plaintiff  but 
belong  to  the  village  of  Bora  Koocha,  the 
property  of  the  defendaol;.  In  this  ease* 
the  boundary  between  the  two  villa^^ea 
was  laid  down  by  Colonel  Davis  ia  1861^ 
and  there  are  twp  ptoAinent  land-marksi ' 
alluded  to,  namely,  the  Pyna.Pahar  on  tho 
east  and  Betyatolah  on  the  south.  The 
Meonsiff  appears  to  have  made  two  local 
enquiries, — the  latter  enquiry  appears  to 
have  been  a  more  careful  one  thap  the  for- 
mer one — ^and  the  Moonsiff  appears  to  have 
satisfied  himself  of  the  position  of  ihe  die^ 
puted  lauds.  He  aseended  the  Pyna  Pahar, 
and  ascertained  that  the  lands  in  dispute 
appertained  to  the  roouzah  of  the  defendant, 
and  had  all  along  been  in  hie  possession. 
This  decision  was  confirmed  by  the  Judicial 
Commissioner,  who  also  laid  down  the  pro- 
per issue  for   trial  ap^  fvAOdf  concurring 
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with  the  MooDsiff,  that  the  lands  in  dispute 
appertained  to  Mouzah  Bora  Koocha,  the 
property  of  the  defendant.  It  is  now  said 
that  the  Moonsiflf  ought  to  have  decided 
the  case  with  reference  to  both  the  land- 
marks, namely,  Pyna  Pahar  and  Betya- 
tolah. 

We  think  there  is  no  force  whatever  in 
this  contention.  There  is  no  doubt  that 
the  Moonsiff  has  found  that  these  lands 
lie  far  to  the  south  of  Pyna  Pahar,  which 
is  on  the  line  of  boundary  as  laid  down  by 
Colonel  Davis,  and  he  has  also  found  on 
the  evidence  that  the  defendant  was  in  pos- 
session. In  a  late  case  decided  by  the 
Privy  Council,  Ranee  Surut  Soouduree 
Dopsee  versus  Prosunno  Cnomar  Tagore,* 
their  Lordships  held  that  Appellate  Courts 
iu  India  ou«;ht  not  to  interfere  wilh  the 
result  of  a  local  enquiry,  except  upon  very 
clearly  defined  and  sufficient  grounds.  Now, 
here  we  have  a  local  enquiry  in  which 
both  the  Courts  below  hare  concurred.  In 
the  case  before  the  Privy  Council,  the  judg- 
ments were  conflicting, — the  Zillah  Court 
taking  one  view  and  the  High  Court 
another  view  of  the  local  enquiry  ;  and  yet 
their  Lordships  held  that  the  Appellate 
Court  ought  not  to  have  interfered  with 
the  results  of  the  local  enquiry  except  on 
the  strongest  grounds.  Here  we  have  two 
Courts  concurring, — and  this  is  a  special 
appeal. 

We  dismiss  the  special  appeal  with  costs. 


The  20th  April  1871. 

Present : 

The^Hon'ble  F.  B.  Kpmp  and  F.  A.  Glover, 
Judges. 

Sntaanoement  of  rent —  Ktibooletit 

&es-J  udloata — Kaintenance — Jar  Is- 

diCtlOD. 

Case  No.  2512  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Cuttack,  dated  the  20th 
August  1870,  reversing  a  decision  of  the 
Moonsiff  of  that  District^  dated  the  S]st 
March  1870. 


♦  15  W.  R.,  P.  C,  p.  20. 


Rajah  Kristo  Chunder  Murdraj    (Plaintiff) 
Appellant, 

versus 

Poorosnttum  Doss  and   others   (DefendaDta) 
Respondents. 

Baboo  Obhoy    Churn   Rose  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboo    Unnoda  Per' 
shad  Banerjee  for  Respondents. 

Where  a  suit  for  a  kuboolent  at  an  enbanoed  rent  is 
decreed  without  any  term  being  fixed  by  the  Court, 
the  kubooleut  executed  is  iooperati?e  beyond  the  year 
of  demand. 

Such  a  decree  is  no  bar  under  Section  2  Act  VIII  of 
1859  to  a  suit  for  a  declaration  of  the  ri^ht  of  the  plain- 
tiff (defendant  in  the  former  suit)  to  hold  the  same  land 
in  lieu  of  maintenance  on  payment  of  a  qoit-rtnt, 
which  cannot  be  tried  by  a  Collector. 

Glover,  J. — The  plaintiff  in  this  case  snei 
for  a  declaration  of  his  right  to  hold  oertaia 
lands  at  a  fixed  rent  of  rupees  20.  To 
understand  the  nature  of  his  claim,  it  will 
be  necessary  to  go  somewhat  into  detail 

Blkram  Singh,  zemindar  of  Pergannah 
Sussoo,  was  sued  by  his  nephew,  Jogo  Mohan 
Doss,  in  1840  for  his  share  of  the  family- 
estate.  The  result  was  a  compromise,  bj 
which  Jugo  Mohun,  in  addition  to  certain 
other  property,  got  the  lauds  now  in  dispute 
as  a  maintenance  grant  at  a  perpetual  fixed 
rent  of  rupees  20,  with  a  proviso,  however, 
that  should  the  estate  be  sold  for  arrears  of 
Government  revenue,  the  grantee  would  not 
be  protected  :  under  all  other  circumstances 
he  was  to  retain  the  privilege  of  keeping  the 
land  at  a  rent  of  rupees  20.  Jugo  Mohun 
held  possession  on  these  terms  till  bis  death, 
and  after  him  his  heirs. 

Some  time  after  Jugo  Mohan's  death,  Bik- 
ram  Singh  sold  an  8  annas  share  of  bis  estate 
to  Poorosnttum  Doss,  and  gave  a  farm- 
ing lease  of  the  other  8  annas  to  Huree 
Kristo  Doss,  and  these  two  (who  are  the  de- 
fendants in  this  case)  ejected  Jugo  Mohnn's 
heirs  from  the  land  on  the  5th  of  March 
1860. 

The  heirs  sued  to  recover  possession  oo 
the  strength  of  the  agreement  of  1840,  and 
the  Civil  Court's  decree  passed  in  accord* 
anre  therewith ;  but  whilst  the  case  was 
pending  they  sold  their  right  of  suit  to  the 
present  plaintiff,  whose  name  was  added  to 
the  record  as  plaintiff.  He  carried  on  the 
litigation,  and  on  the  8th  of  March  1862  go 
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a  decree  for   ponsession,    and    subaequeutly 
ia  1865  for  mesue  profits. 

On  this,  Huree  Kristo  and  Poorosnttum 
saed  hira  for  arrears  of  rent  due  for  the 
years  1272-73-74  and  75  at  the  rate  of  rupees 
92  per  annum,  this  beinv  the  rate  at  which 
the  lands  are  said  to  have  paid  revenue  to 
Government  under  a  new  settlement.  The 
Collector  thought  that  under  the  circum- 
stances the  suit  was  only  cogaizuble  by  the 
Civil  Court,  and  dismissed  it  on  the  16th 
July  1868. 

Huree  Kristo  and  Poorosuttum  then  sued 
the  present  plaintiff  for  a  kubooleut  at  the 
enhauced  rent  of  rupees  92,  and  pn  the  let 
of  September  1868  got  an  ex-par te  decree. 
Rajali  Kristo  Chnnder  (the  plaintiff  before 
as)  tried  to  get  this  decree  set  aside,  first  by 
applying  for  a  re*heariiig,  and  afterwards  by 
a  regular  appeal.  He  failed,  however,  and 
was  obliged  to  give  the  kubooleut. 

On  getting  it,  the  landlords  sued  for  the 
rent  of  1276  at  the  enhanced  rate  of  rupees 
92  and  got  a  decree  ;  and  the  pluiutifi  now 
brings  this  suit  to  get  rid  of  the  effect  of 
the  Revenue  Court's  decision  of  September 
1868,  and  to  declare  his  right  to  retain  his 
lands  at  a  fixed  rent  of  rupees  20. 

The  Moonsiff  held  that  the  plaintiff  had 
a  right  to  bring  the  action  ;  and  that  as  the 
Sodder  Ameen's  decision  of  1840  gave  him 
the  disputed  lands  at  a  fixed  rent  of  rupees 
20,  the  defendants  had  no  right  to  take 
more  from  him. 

The  Judge,  on  appeal,  without  going 
into  the  merits  of  the  case,  threw  out  the 
suit  as  barred  by  Section  2  Act  VIII  of 
1859,  holding  that  the  suii  was  brought  on 
a  cause  of  action  that  had  already  been 
beard  and  determined  by  a  Court  of  compe- 
teot  jurisdiction.  I  do  not  think  it  neces- 
sary to  go  into  the  various  points  of  objec- 
tion taken  in  the  grounds  of  special  appeal 
to  the  competency  of  the  Collector's  Court, 
or  to  the  effect  of  an  "  ex-parte'*  decree  ;  it 
seems  to  me  sufficient  to  say  that  in  my 
opinion  Section  2  does  not  bar  a  hearing  of 
this  case  on  its  merits,  because  in  the  former 
suit  in  the  Revenue  Court  the  question  now 
in  iflsne  was  not  determined. 

The  decree  of  the  1st  of  September  1868 
was  simply  for  a  kubooleut.  No  term  was 
ajiparently  fixed  by  the  Court,   and  we  have 


been  shown  nothing  to  lead  to  the  conclu- 
sion that  anything  more  than  a  general 
decree  for  a  kubooleut  at  rupees  92  was 
either  prayed  for  or  determined.  It  may, 
therefore,  be  fairly  assumed  that  the  kuboo- 
leut executed  was  one  without  a  term,  and 
therefore  operative  as  a  kubooleut  for  the 
current  year  only ;  and  as  that  year  has 
long  since  expired,  the  kubooleut  is  now 
inoperative.  The  question  was  discussed  in 
the  case  of  Mnddoo  Ram  Dey  versus  Bydnath 
Doss,  IX  Weekly  Reporter,  page  592, 
and  the  ruling  was  that  such  a  kubooleut 
was  inoperative  after  the  year  was  out  and 
did  not  prevent  further  steps  being  taken. 

In  the  present  case,  therefore,  there  is 
no  existing  decision  of  a  Court  of  competeut 
jurisdiction  that  the  plaintiff  is  to  pay  to 
the  defendant  a  yearly  rent  of  rupees  92. 
The  decree  of  1868  only  makes  him  liable 
to  give  a  kubooleut,  and  to  pay  that  rent  for 
a  particular  year.  The  assumption  has  not 
been  controverted  ;  and  if  the  kubooleut  had 
been  given  for  a  term  of  years,  it  would 
have  been  easy  for  the  defendants  to  prove 
the  fact  by  the  production  of  tii#  kubooleut. 

This  being  so,  there  is  nothing  in  Section  * 
2  Act  VIII  of  1859  to  prevent  the  hearing 
of  this  suit  on  its  merits,  and  I  would  direct 
the  Judge  to  hear  it  accordingly. 

Kemp,  J. — I  concur  in  remanding  this 
suit  to  be  tried  on  the  merits.  It  appears 
to  me  clear  that  Section  2  Act  VIII  of 
1859  does  not  apply.  The  former  suit  was 
for  the  delivery  of  a  kubooleut.  No  term  was 
fixed,  and  as  shown  by  my  learned  colleague, 
it  may  well  be  that  the  kubooleut  was  for 
the  year  of  demand  only.  But  apart  from 
this  consideration,  I  am  of  opinion  that  the 
cause  of  action  in  the  present  suit  has  not 
been  "  heard  and  determined  by  a  Court  of 
competent  jurisdiction  in  any  former  suit 
between  the  same  parties  or  between  parties 
under  whom  they  claim." 

The  present  suit  is  for  a  declaration  of 
the  plaintiff's  right  to  hold  the  lands  in 
dispute  in  lieu  of  maintenance  on  payment 
of  a  quit-rent  of  20  rupees  to  the  zemindar* 
Such  a  suit  could  not  be  tried  by  a  Collector, 
and  it  is  obvious  that  a  suit  for  delivery  of 
a  kubooleut  and  a  suit  of  the  present  nature 
do  not  and  cannot  arise  out  of  the  same 
cause  of  action.  The  evidence  which  would 
support  the  action  for  a  kubooleut  would 
not  support  an  action  for  the  establishment 
of  the  plaintifTs  title  to  hold  these  lauds  in 
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lieu  of  maintenance  on  payment  of  a  quit- 
rent.  Moreover,  the  particular  point  de- 
termined in  the  former  aciion  is  not  the 
point  which  will  have  to  be  determined  in 
$he  present  action  oor  was  it  put  iu  issue. 


The20ih  April  1871. 
Present  : 

Tlie  Hontle  R  R  Kemp  afid  F.  A.  Gloterj 
Judges. 

kptie^l  ^  JfaHddtctldn  —  S^tldn    35 

Aotxitntofia6i. 

r 

Gnses  Nds*  2680  t6  2583  of  1870  under  Mi 
X  df  1859. 

Special  Appeal  /torn  &  decision  pnssed  by 
the  Judge  ^f  Cuffaek,  dated  the  Sfk  Sep- 
timber   1870,  fe versing  a  decision  of  the 

<  Deputy  Collector  of  that  District,  dated 
<the  le'tAJutte  1870. 

Maharanee    Adheeranee  Narain    Coomaree, 
Knjranee  of  Burdwun   ^lutervenor)   Ap- 
,   fell  ant. 


Purkhit  Rnootra  (Plaintiff)  and  others  (De- 
fendants) liespondents. 

Baboo    Chunder    Madhnb    Ghose    for    Ap- 
pellant. 

Baboos  Nil  Madhub   Sein  and    Mohendro 
Lall  Milter  for  Respondents. 

Four  Ruits  for  nrreara  of  rent,  where  the  sum  claimed 
in  each  wa.«*  less  than  100  rupet-s,  and  no  question  of 
title  WAS  involved,  havini^  been  deci(le<l  by  the  Deputy 
Collector,  i\n  appeal  was  preferred  to  the  Judge.  It 
hHvin^  been  found  in  special  appeal  that  the  Jud^e  had 
no  jurisdiction  and  that  the  time  for  appeal  had  lapsed, 
the  Hiirh  Court  allowed  the  appellant  3U  days  to  appeal, 
if  so  advised,  to  the  Collector. 

Glover.  J.— Titesb  were  suits  for  arrears 
of  rent  of  the  year  1266.  There  is  no  oc- 
casion for  us  lo  fro  into  particulars,  inas- 
much  as  nil  four  cases  are  for  sums  under 
100  rupees,  and  the  decisions  in  enoh  bein^ 
under  Seciiou  77  of  Act  X  of  1859  as  to 
^•lio  had  been  in  bona  fide  receipt  and  en- 
joyment of  ilie  rent  previous  to  the  date  of 
the  institution  of  the  suity  the  appeal  lay, 
ttuk  to  iheJttdge,  biit  to  the  Collector. 


tt  has  been  contended  that  the  Deputy 
Collector's  decision  is  capable  of  being  con- 
strued as  a  quasi  decision  on  title  ;  but  after 
reading  the  judgment,  we  are  clear  that  the 
only  decision  the  Deputy  Collector  came  to 
was  on  the  question  as  to  whether  or  Dot 
the  plaintiff  or  tlie  interveror,  previous  to  the 
institution  of  the  suit,  had  been  in  receipt 
and  enjoyment  of  the  rents.  The  order  of 
the  Judge  passed  in  appeal  must,  therefore, 
be  set  aside  as  being  made  without  juris* 
diction. 

The  question  theu  arises  as  to  whether 
this  Court  should  exercise  tlie  power  it  pos- 
sesses under  Section  35  Act  XXIII  of  1H61, 
and  make  an  order  sending  the  case*  to  the 
only  Court  which  could  hear  it  on  appeal. 
It  lias  been  argued  by  the  pleader  for  the 
special  respondeat  that  the  wording  of  the 
judgment  of  the  lower  Court  was,  to  aay 
the  least,  ambiguous  and  sufficient  to  lekd 
them  into  the  error  that  a  decisk>n  has  biseii 
come  to  on  a  question  of  title,  and  to  induce 
them  to  prefer  their  appeal  to  the  Judo:^  oa 
that  supposition.  He  asks  the  Court,  there- 
fore, to  send  the  case  of  its  own  motion  kt 
trial  on  appeal  to  the  Collector,  inasmuch  as 
the  special  appellant  could  not  now  appe&l 
himself,  being  barred  by  lapse  of  time.  Onr 
attention  with  reference  to  this  point  ha^ 
been  called  to  two  decisions  of  this  Court ; 
one  in  the  case  of  Kristb  Indur  Roy  Chow- 
dhry  versus  Roopinee  Bibee  and  others  ia 
Volume  VI,  Weekly  Reporter,  page  56,  in 
which  case  the  learned  Judges  finding  that 
the  appeal  had  been  preferred  bona  fide  un- 
der a  mistake  to  the  wrong  Court,  ordered 
the  case  to  be  transferred  to  the  right  Court, 
that  is  to  say,  to  the  Court  of  the  Collector 
for  disposal.  In  the  other  case,  J.  Erskine 
and  Co.  versus  Golam  Khezur  in  Volume 
IX,  Weekly  Reporter,  page  520,  the  learned 
Judges  did  not  go  quite  so  far,  but  thej 
gave  the  parties  20  days  from  the  date  of 
the  High  Court's  judgment  to  prefer  an  ap- 
peal in  the  Court  having  jurisdiction. 

We  think  that  under  the  circnmsliinces  of 
this  case,  the  plaiu tiffs  are  entitled  to  Mne 
consideration  ;  aud  following  the  precedent 
of  the  Inst  ©r  the  two  cases  above^m*  a  lionet, 
we  allow  the  plaiutilfs  30  dayB  from  tb^ 
date  of  this  judgment  to  prefer  an  ap|>f»), 
if  they  are  advised  so  to  do,  iu  ihe  Qour^ 
of  the  Collector. 

With  reference  to  costs,  we  lliiflk  tbil 
each  pajty  should  piij  his  own. 
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The  2l8t  April  187U 

present  i 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  6.  Locb, 
Judge. 

Arbitration  k^al'd— Chapter  VX   Aet 
VZZX  of  X859— ZSTidence. 

Case  No.  2059  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Additional  Judge  of  Nuddea,  dated 
the  25th  August  1870,  affirming  a  deci- 
sion of  the  Subordinate  Judge  of  that 
District,  dated  the  ISth  February  1870. 

Beejoy  Chunder  Banerjee  (one  of  the  De- 
fendants) Aypellant, 

versus 

Bhyrub   Chunder   Banerjee   (Plaintiff)  Re- 
spondent, 

Bnboes  Hem  Chunder  Banerjee  hnd    Grish 
Chunder  Mookerjee  for  Appellant. 

Baboo  s  Mo  tee  Lall  Mookerjee  and   Mohen- 
dro  Lall  Shome  for  Respondent. 

An  arbitration  aWard  not  being  one  which  has  been 
thade  upon  a  reference  by  all  the  parties  to  the  suit  is 
not  capable  of  being  converted  into  a  final  decree  under 
Ike  t>roTisiona  of  Chapter  YI  Act  ^ III  of  1859,  though 
it  ia  evidence  against  any  party  who  agreed  to  the 
reference. 

Norman,  C.  J.— It  ikppeara  to  us  quite 
plain  that  the  decisions  of  both  the  lower 
Courts  have  proceeded  upon  a  mistake. 

The  plaintiff  brought  a  suit  to  establish 
hia  right  to  a  one-third  share  of  certain 
joint,  real  and  personal  property,  as  having 
descended  to  the  plaintiff  and  the  defendants, 
B«^joy  Chunder  and  Shoshee  Bhoosun,  from 
their  father. 

The  defendant  fieejdy  Chunder  in  his 
teply  stiites  that  he  and  the  plaintiff'  were 
two  out  of  five  brothers  ;  that  Shoshee 
Blibostm  Banerjee,  the  son  of  a  deceased 
tttrther,    and  ihi6  Widows  of  two  o*ers  of 


theii'  deceased  brothers  were  alive  ;  that  the 
plaintiff  therefore  was  not  entitled  to  a  one* 
third,  but  only  to  a  one-fifth  share  of  the 
property.  The  widows  Nistarini  and  Kashee 
Monee  were  made  parties  to  the  suit.  The 
case  was  .tried,  and  on  appeal  remanded  to 
the  Subordinate  Judge.  Aftei*  the  reriiand, 
one  of  the  defendants,  viz,,  Betpjoy  G^obindj 
applied  to  have  the  case  ref^red  to  arbitra* 
tion.  To  that  the  plaintiff  Bhynib  Chubdd? 
Banerjee  agreed.  But  neither  the  defendant 
Shoshee  Bhoosun  nor  the  widows,  who  had 
been  added  as  defendants,  Nistarinee  and 
Kashee  Monee,  were  parties  to  the  agreement 
of  reference. 

The  arbitration  proceeded.  The  arbitra-^ 
tor  found  that  the  plaintiff  and  defendant 
were  members  of  a  family  of  five  brothers, 
two  of  whom  had  died  leaving  widows. 

He  found  that  this  marriagiB  of  the  tm6 
deceased  brothers  took  place  lobg  agd^  aiid 
that  shortly  after  their  marriage  the  brulheni 
died  leaving  widows  as  alleged  He  foontl 
that  for  a  long  time  past  neither  M  the 
widows  had  oonre  to  the  houise  of  ilvsir 
husbands,  and  that  it  was  not  probable  tlUit 
they  would  do  so.  He  said  it  Was  doubtful 
whether  one  of  the  widows  was  alive ^  QTe 
went  on  to  say  that  it  did  not  appear  that 
the  widows  of  the  uncles  of  the  plaintiff 
inherited  any  portion  of  their  property  j  that 
persons,  such  as  the  parties  to  this  snit^  whe 
are  '^  proved  of  their  kulinism"  marry  se- 
veral wives  ;  that  of  these  wives,  those  who 
live  in  the  house  of  their  husbands  and 
perform  religious,  social,  and  domestic  duties 
in  the  husband's  house  alone  get  the  proper- 
ty of  their  husbands  and  perform  their 
funeral  ceremonies  ;  that  otherwise  tlie  cusr 
torn  is,  although  this  is  not  in  accordance 
with  the  rule  of  the  Dyabhaga,  tliat  th^ 
widows  of  Kulins,  though  chaste,  do  no^ 
enjoy  the  ordinary  rights  of  widows.  The 
arbitrator  said  if  either  of  the  widows 
should  afterwards  appear  and  claim  it,  she 
would  be  entitled  to  maintenance  froin  the 
family  property  ;  or  if  entitled  to  her  hu^- 
hand^s  property,  according  to  the  presenl 
law  she  will  get  his  share  ;  and  this  (the 
arbitrator's  decision)  would  be  no  bat  tb 
her  rights. 

After  the  making  of  this  awar^,  ITashe^ 
Monee  appeared,  at  any  rate  a  moukhtar- 
namnh  was  put  in  and  a  vakeel  appearecl 
on  her  behalf,  and  witnesses  were  examined 
in  support  of  her  title. 
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The  Subordiuate  Judge,  supposiug  that 
he  is  giving  effect  to  the  award  of  the  arbi- 
trator, made  a  decree  in  favor  of  the  plain- 
tiff, declaring  him  entitled  to  one-third  of 
the  property  as  claimed  by  him  in  his 
plaint. 

Mr.  Pepper,  the  Judge,  affirms  the  deci- 
sion of  the  Subordinate  Judge,  also  suppos- 
ing that  he  is  giving  effect  to  the  award 
of  the  arbitrator. 

From  that  decision  there  is  this  appeal. 

Upon  an  examination  of  the  award,  and 
looking  at  all  the  facts  of  the  case  as  I 
have  stated  them,  we  are  disposed  to  think 
in  the  first  place  that  the  award  not  being 
nn  award  upon  a  reference  by  all  the  parties 
to  the  suit,  is  not  such  an  award  as  is  ca- 
pable of  being  converted  into  a  final  decree  in 
the  suit  under  the  provisions  of  the  6ih 
Chapter  of  Act  VIII  of  1859.  The  award, 
however,  is  clearly  evidence  ns  against  the 
plaintiff.  Looking  at  the  findings  of  the 
arbitrators  and  the  evidence  iu  the  case,  it 
is  perfectly  clear  that  the  plaintiff  has  only 
established  his  title  to  one-fifth  of  the  pro- 
perty in  suit ;  because  it  was  for  the  plain- 
tiff to  establish  his  title,  and  if  he  left  it 
doubtful  on  the  evidence  whether  the  widow 
Nistarini  was  dead  or  not,  he  did  not 
prove  a  fact  which  it  was  essential  that  he 
should  establish  in  order  to  show  thnt  he 
was  entitled  to  anything  more  than  one-fifth 
of  the  property  in  suit. 

We  do  not  understand  tlie  award  as 
establishing  the  plaintifi's  right  to  more 
than  one-fifth  of  the  property,  because  the 
arbitrator,  after  stating  the  practice  of 
Kulins,  distinctly  avoids  giving  any  decision 
which  shall  affect  the  rights  of  the  widows 
as  they  exist  according  to  Hindoo  Law  ;  and 
in  our  opinion,  no  decree  would  be  a  decree 
in  accordance  with  that  award  which  award- 
ed to  the  plaintiff  more  than  a  one-third 
share  of  the  property  sued  for. 

The  result  is  that  the  decree  of  the 
lower  Court  must  be  reversed,  and  it  is  de- 
clared that  the  plaintiff  has  therefore  failed  to 
establish  the  claim  which  he  sets  up,  which 
was  a  claim  to  one- third  of  the  property  ; 
as  the  arbitrators  have  found  that  the  defend- 
ant never  dispossessed  the  plaintiff  of  the 
one-fifth  share  to  which  he  is  really  entitled. 
It  is  clear  that  he  is  not  entitled  to  any 
decree  in  his  favor.  The  result  is  that  in 
reversing  the  decree  of  the  lower  Courts, 
we  dismiss  the  plaintifi^s  claim  with  costs 
ia  all  the  Courts. 


The  2l8t  April  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Offieiating 
Chief  Justice^  and  the  Hon'ble  6.  Loch, 
Judge, 

qjeotment— Mesne  profits— UabUlty. 

Case  No.  2062  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Nuddea,  dated 
the  14M  July  1870,  affirming  a  decision 
of  the  Moonsif  of  Kooshteah,  dated  the 
2Sth  August  1870. 

Huruck  Lall  Shaha  and  otiiers  (Defendants) 
Appellants, 

versus 

Sreenibash  Kurmokar  (Plaintiff)  Re- 
spondent. 

Mr.  Plowden  and   Baboo  Jadub    Chunder 
Seal  for  Appellants. 

Baboos    Sreenalh    Doss    and    Bhugobutt^ 
Churn  Ghose  for  Respondent. 

A  snperior  holder  who  dispossesses  a  ryot  is  liaW«» 
not  merely  for  the  profit  which  he  makes  by  letting 
out  the  land,  but  to  make  good  the  loss  which  the  ryot 
sustains  by  being  dispossessed. 

Norman,  C.  J.— We  think  that  this  spe- 
cial appeal  must  be  dismissed.  The  evidence 
shows  that  the  dur-putneedur,  jointly  with 
the  persons  who  are  now  found  to  be  in 
possession  of  land  as  cultivators,  dispos- 
sessed the  holder  who  was  a  ryot  having  a 
right  of  occupancy. 

The  lower  Courts  have  made  the  dur- 
putneedar  and  the  persons  now  in  possession 
jointly  liable  for  mesne  profits. 

Mr.  Plowden,  for  the  dur-putneedar,  ap- 
pellant, contends  that  he  ought  only  to  be 
made  liable  for  such  profits  as  he  actually 
made  ;  and  he  shows  that  the  only  profit 
which  the  dur-putneedar  got  by  dispossess- 
ing the  former  ryots  was  by  enhancing  the 
rent  from  24  rupees  to  27  rupees  12  aonaa, 
and  that  his  client  is  therefore  only  linble 
for  half  tiie  difference,  namely,  for  1  rupee 
14  annas  a  year. 

We  think  that  a  superior  holder  who 
dispossesses  a  ryot  is  not  liable  merely  for 
the  profit  which  he  makes  by  letting  out  the 
land  at  a  slightly  increased  rent,  but  must 
make  good  to  the  ryot  the  loss  which  he 
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8Q8fcain8  by  having  been  disposBessed.  Upon 
that  principle  the  judgment  of  the  lower 
Courts  is  based,  and  we  think  it  correct. 
We,  therefore,  dismiss  the  appeal  with 
costs. 


The  21  St  April  187  K 

Present : 

The  Hon'ble  A.  G.  Macpherson  and   Onoo- 
cool  Chunder  Mookerjee,  Judges. 

Additional  evidence-- Appellate  Court 
— Special  Appeal. 

Case  2273  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Shahabad,  dated  the  \st 
July  1870,  affirming  a  decision  of  the 
Moonsiff  of  Buxar^  dated  theZist  March 
1870. 

Ealpo  Singh  (one  of  the  Defendants)  Ap- 
pellant, 

versus 

Tbakoor  Singh  and  another  (Plaintiffs)  Re- 
spondents. 

Baboo  Tarucknath  Dutt  for  Appellant 

Baboo  Anund  Gopal  Palit  for  Be- 

spondents. 

A  speoikl  appeal  will  not  lie  from  the  order  of  an  Ap- 
pellate Court,  refdsing,  in  the  exercifle  of  its  diacretioo, 
to  admit  additional  evidence. 

Macpherson^  J. — The  first  ground  taken 
in  special  appeal  is  that  the  Lower  Appel- 
late Court  acted  wronglj  in  not  taking  the 
additional  evidence  which  was  tendered  in 
that  Court  by  the  defendant. 

It  has  been  more  than  once  expressly 
decided  by  this  Court,  that  although  the 
Lower  Appellate  Court  has  the  power  to 
allow  additional  evidence  to  be  taken  under 
certain  circumstances  when  the  case  is  be- 
fore it  ou  appeal,  a  special  appeal  will  not 
lie  in  the  event  of  that  Court  iu  the  exercise 
of  its  discretion  refusing  to  allow  such  evi- 
dence to  be  taken. — See  the  case  of  Golam 
Miikdoom,  to  be  found  in  VII  Weekly  Re- 
porter, page  489. 


This  is  really  the  only  point  raised,  the 
other  points  suggested  having  been  disposed 
of  by  the  finding  of  the  Judge  that  there 
is  no  proof  whatever  that  the  appellant  ever 
satisfied  himself  as  to  the  legal  necessity  for 
the  loan. 

The  appeal  is  dismissed  with  costs. 

MookerjeCy  J. — I  concur.  I  think  the 
appellant  has  no  right  to  say  that  the  Lower 
Appellate  Court  was  bound  to  receive  new 
documentary  evidence,  which  has  not  been 
tendered  in  the  Court  below  and  wrongly 
refused  by  it.  Section  355  of  the  Code  of 
Civil  Procedure  lays  down  that ''  it  shall  not 
*'  be  competent  to  the  parties  in  an  appeal 
*^  to  produce  additional  evidence  in  the  Ap« 
"  peltate  Court  whether  of  exhibits  or  wit- 
'*  nesses  ;  but  if  it  appear  that  the  lower 
*'  Court  refused  to  admit  competent  evidence, 
**  or  if  the  Appellate  Court  require  any 
'*  exhibits  to  be  produced  or  witnessess  exa- 
*'  mined  to  enable  it  to  pronounce  a  sutisfac- 
*'  tory  judgment  or  for  any  other  substantial 
**  cause,  the  Appellate  Court  may  allow 
*'  additional  exhibits  to  be  received  and  any 
"  necessary  witnesses  to  be  examined,  &c., 
*'  provided  that  when  additional  evidence 
*'  is  admitted  by  an  Appellate  Court,  the 
'^  reasons  for  the  admissions  shall  be  re- 
'<  corded  on  the  proceedings  of  such  Court." 

The  exhibits  that  were  tendered  in  this 
case  to  the  Appellate  Court  were  never 
tendered  to  the  Court  below,  and  no  reason 
is  shown  why  they  should  be  admitted  in 
the  Appellate  Court.  The  law  gives  a  dis- 
cretion to  the  Appellate  Court  to  admit  new 
evidence  or  not,  and  we  in  special  appeal 
should  not  lightly  interfere  with  or  disturb  the 
order  of  that  Court.  In  the  case  of  Gunga 
Gobind  Mundul  versus  the  Collector  of  24- 
Pergunnahs,*  their  Lordships  of  the  Judi- 
cial Committee  have  held  that  ''  the  provi- 
**  sion  in  the  Code  of  Procedure  which  re- 
^*  quires  the  Judges  who  admit  fresh  evi- 
*'  dence  on  an  appeal  to  record  their  rea- 
'*  sons,  though  not  a  condition  precedent  to 
*'  the  reception  of  the  evidence,  is  yet  one 
*<  that  ought  at  all  times  to  be  strictly  com- 
*'  plied  with.  It  is  a  salutary  provision 
'*  which  operates  as  a  check  against  a  too 
'*  easy  reception  of  evidence  at  a  late  stage 
'*  of  litigation."  It  thus  appears  that  the 
Appellate  Court,  when  it  admits  new  evi- 
dence, is  bound  to  record  his  reasons  for  the 
admission.     If  the  Lower  Appellate  Court 

•  7  W.  B.,  P.  C^  p.  21. 
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did  VL^i  see  any  good  reason  for  the  admis- 
ibtOQ  of  evidence  at  such  a  late  stage  of  the 
iittgation,  it  was  not  bouud  to  receive  the 
exhibits  tendered.  In  special  appeal,  how- 
ever, we  do  not  think  we  can  interfere  with 
the  exercise  of  the  discretion  with  which  the 
law  vests  the  Court  of  appeal. — See  Weekly 
Reporter,  Volume  VI,  page  196. 


The  2 1  St  April  1871. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  Onoo- 
cool  Chunder  Mookerjee,  Judges. 

inU-Jote  lands— Zemindar— &lg^hts  of 
ocoopanoy. 

Case  No.  2300  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  2^th 
August  1870,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  ZOth  April  IB70. 

Mr.  A.  Reed  (Defendant)  Appellant, 

versus 

Sreektsbei    Sidgh    and   others   (Plaintiffs) 
Respondents, 

Mr,  R,  71  AUan  lind  Baboo  Romesh  Chun* 
dtr  Mitter  for  Appellant. 

B^hoo  Rughoohuns  Sakoy  for  Bespondents. 

A  zemindar  occnpying  his  own  lands  as  nij-jote  can- 
not, when  the  Bemindaree  passes  into  other  nandSf  lay 
claim  to  them  on  the  grooad  that  he  is  a  ryot  with 
rights  of  oecupancy. 

Macpherson,  J. — It  appears  to  us  that 
tliis  special  appeal  ought  to  be  dismissed. 

The  plaintiff  sues  to  obtain  possession  of 
26  beegnhs  and  17  dhoors  of  certain  laudsj 
which  he  says  fell  to  his  share  under  a 
butwarah  made  under  Regulation  XIX  of 
1814.  He  states  that  a  1  anna  and  9  pies 
share  of  what  constituted  the  joint  estate 
was  assigned  to  the  defendant  on  the  but- 
warah. He  further  states  that  the  land  in 
suit  has  been  for  some  time  cultivated  by 
the  defendant  as  a  proprietor,  and  that  it 
having  now  fallen  to  the  plaintiff's  share 
under  the  butwarah,  the  plaintiff  is  entitled 
to  recover  possession. 


The  defendant  has  pleaded  that  he  colii- 
▼ated  the  land  as  a  ryot  for  many  years,  and 
therefore  that  the  plaintiff  could  not  ouit 
him. 

The  Lower  Appellate  Court  says  tlmt  (t 
was  for  the  defendant  to  show  that  he  culti- 
vated the  land  as  a  ryot,  but  that  he  has 
entirely  failed  to  do  so,  while  on  the  other 
hand  the  plaintiff  has  clearly  shown  that  the 
defendant  held  the  land  as  a  proprietor.  In 
fact,  as  I  understand  i^  the  Judge  find3 
that  the  defendant,  in  virtue  of  the  slmfe 
which  he  held  in  the  estate  before  the  but- 
warah, occupied  these  particular  lands  ns 
zeraat  or  nij-jote  lauds.  If  he  did  so  oc- 
cupy them,  no  doubt  he  cannot  have  any 
good  defence  now  as  against  the  plaintiff 
who  chooses  to  insist  upon  his  right  to  re- 
cover. The  defendant  having  pleaded  that 
he  held  the  land  as  a  ryot,  and  not  as  geraa't, 
in  virtue  of  his  possession  as  a  proprietor, 
it  lay  (as  the  Lower  Appellate  Court  has 
said)  upon  him  entirely  to  prove  his  status 
as  a  ryot.  The  Judge  finds  that  he  has 
failed  to  prove  that,  and  I  do  not  think  that 
we  can  interfere  with  his  finding  or  iriih 
his  decree. 

The  appeal  is  dismtssod  with  costs. 


Mooherjee,  J. — I  concur.  The  Ju^grsub* 
stantially  finds  on  the  evidence  that  the 
defendant  was  not  a  ryot  on  the  26  beegahs 
claimed  by  him,  but  that  he  held  this  )aod 
as  his  nij'jote  or  seer  lands,  he  having  been 
also  a  co-partner  with  the  plaintiff  in  this 
zemindnree.  That  being  so,  it  is  clear  that 
the  defendant  cannot  hold  the  land  against 
the  will  of  the  plaiHtiff  who  is  the  admitted 
owner  of  the  property.  A  joint  proprietor 
who  gets  a  definite  share  of  a  zemindaree 
by  butwarah  gets  the  same  as  his  separate 
zemindaree,  and  is  entitled  to  the  full  and 
complete  enjoyment  of  his  rights  as  a  zemin- 
dar therein.  If  the  defendant  could  have 
satisfied  the  Lower  Appellate  Court  that  he 
was  an  old  ryot  of  this  land  with  rights  of 
occupancy  and  had  paid  rent  for  it  to  the 
zemindar,  he  might  have  been  entitled  to 
retain  the  possession  of  it  as  a  ryot  pay- 
ing rent  to  the  plaintiff  to  whose  share  tbe 
land  has  now  exclusively  fallen.  But  th^ 
Courts  below  were  not  so  satisfied.  Such 
being  the  case,  it  is  impossible  to  find 
how  the  defendant  can  retain  possession  of 
this  land,  and  also  hold  exclosive  posses* 
Aion  of  the  share  that  has  been  allotted 
to  him  as  tm  1  anna  9  gundahs  proprietor 
,of  the    zemindaree  by  the  butwaratL    A 
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z^miodar,  I  apprehend,  cannot  lay  claim  to 
his  own  nij'jote  lands  on  the  ground  that 
he  is  a  rjot  with  rights  of  occupancy,  when 
that  zemindaree  has  passed  into  the  hands 
of  another.  Section  6  Act  X  of  1859 
distinctly  lays  down  that  no  ryot  can  ac* 
quire  a  right  of  occupancy  in  khamar,  nij- 
jotey  or  seer  land.  Much  less  can  the  zemin- 
dar lay  such  a  claim  who  cultivates  his  own 
seer  lands  as  a  zemindar.  Whether  this 
nijjote  land  was  nij-jote  land  o€  the  defend- 
RD(  or  of  any  other  co-parcener  of  the 
defendant,  he  could  have  acquired  no  rights 
of  occupancy  in  regard  to  it.  The  defend- 
tat  has  entirely  failed  to  prove  that  he  Was 
a  ryot,  or  that  he  ever  paid  any  rent  for  the 
land  in  dispute.  He  has  therefore  no  right 
to  dispute  the  claim  of  the  plaintiff. 


The  2Ist  April  1871, 
Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges. 

Bz-parta  decisions  —  Sevlew  —  Seo- 
tl0Dsll9  and  376  Act  VXZZ.  1859— 
Prooedure  —  Jorisdictlon  —  Mesne 
profits. 

Cases  Nob.  2411  and  2412  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Purneah,  dated 
the  \Sth  August  1870,  affirming  a  deci- 
sion of  the  Subordinate  Judge  of  that 
District,  dated  the  llth  Mag  1870. 

Eboob  Lall   Sahoo  and    others  (Plaintiffs) 
Appellants, 

versus 

Shaikh  Eadir  Buksh   and  others  (Defend- 
ants) Respondents, 

Messrs  R.  T.   Allan  and  J.    S.   Rochfort 
for  Appellants. 

Mr,    C.    Gregory  and   Baboo  Boodh  Sein 
Singh  for  Respondents. 

The  nseb  a  petition  of  the  words  '*TEt^  ^Hf^lt" 
(i.  «.,  aecond  trial,  but  t«>chnically  "  review"),  and  their 
adoption  bj  the  Moonsiff,  do  not .  make  the  petition  an 
application  for  review  under  Section  376,  Code  of  Civil 
Procedure,  where  it  is  clearly  and  distinctly  one  nnder 
Sectioii  119  for  a  re-trial  in  the  presence  of  the  peti- 
tioner. 


Where  the  Lower  Appellate  Court  admitted  an  appli- 
cation under  Section  119  for  re-trial  of  a  case  which  had 
been  decided  ex-parte  by  the  Moonsiff,  it  was  held  to 
have  done  right  in  sending  for  the  record  in  order  that* 
the  case  as  a  suit  should  be  heard  and  tried  by  the, 
Appellate  Court ;  the  object  of  the  law  being  that  a 
suit  should  assume  a  complete  form  and  go  to  a  full  trial, 
and  not  be  divided  between  different  Courts. 

Bayleijy  J.— The  first  of  these  speciol 
appeals,  No.  2411,  contains  the  main  points 
for  determination  in  this  case,  and  thej 
are — 

Firstly, — That  under  Section  27  Act  X 
of  1859,  the  registered  tenant,  Rujub  Ali, 
could  not,  without  the  consent  of  the  special 
appellant  as  the  putneedar,  transfer  his  right 
to  the  tenure  toMorad  Ali,  and  consequently 
the  defendants  deriving  from  Rujub  Ali 
were  not  entitled  to  claim  the  same  as 
against  the  special  appellant.  The  fact, 
however,  is  that  neither  the  register  of 
transfer  nor  any  other  evidence  is  put  io  to 
show  that  the  name  Morad  Ali  was  trans- 
ferred  in  the  place  of  Rujub  Ali.  Further, 
it  has  heen  found  as  a  fact  by  the  Lower 
Appellate  Court,  that  Morad  Ali  is  a  ficti- 
tious person  altogether  ;  and  lastly,  Eadir 
Buksh  comes  in  in  this  case  upon  a  sale-certi- 
ficate in  execution  conveying  to  him  the 
rights  and  interests  of  Rujub  Ali.  It  was, 
therefore,  for  the  special  appellant  to  prov^' 
that  Morad  Ali  was  the  only  person  he  was 
to  recognize  as  tenant.  As  before  observed, 
the  recognition  on  the  facts  found  by  the 
Lower  Appellate  Court  would  be  that  of 
non-existent  holder. 

The  second  point  is,  that  the  Lower  Ap- 
pellate Court  was  wrong  in  admitting  a  re- 
view of  the  Moonsiff's  order  rejecting  the 
application  of  Kadir  Buksh,  dated  the  14th 
January  1870.  Now,  if  the  facts  were 
really  so,  there  might  have  been  some 
ground  for  the  contention  ;  but  it  appears 
that  although  the  words  ''\\fk  ^jirfirw"  (t.  e., 
second  trial,  but  technically  review)  are 
used  in  the  petition  and  adopted  by  the 
Moonsifi*  in  his  order,  there  is  nothing  tb 
make  it  an  application  for  review  under 
Section  376  of  the  Civil  Procedure  Code. 
The  petition  was  clearly  and  distinctly  one 
under  Section  119  for  re-trial  of  the  case  in 
the  presence  of  the  petitioner,  the  former 
judgment  having  been  passed  ex-parte  \\\  his 
absence.  Section  119  in  distinct  tertns 
provides  that  in  such  a  case,  the  petitioner 
showing  good  and  eufiicient  caitse  for  his 
non-attendance,  the  Court  may  admit  the 
case  to  a  re-hearing  in  the  presence  of  both 
the  parties. 
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The  third  ground  ig  that  the  Subordiirate 
Judge  had  no  jurisdiction  to  transfer  to  his 
own  file  the  case,  as  it  was  a  miscellaneous 
cme  and  should  have  been    kept    bj    the 
Judge  on  his  own  file;  hut  it  is  clear  in  this 
case  that  immediately  after  the  filing  of  the 
petition  under  Section    119,   the  whole  re- 
cords were  ordered  to  be  sent  to  the  Subor- 
dinate Judge  in  order   that   the   case   as   a 
8uit  might  be  heard  and   tried  together  with 
the  analogous  suit  already   pending  before 
Kim.    Accordingly  the  records  of  tlie  suil, 
as  a  suit  and  not  as  a  misceUaneous  case, 
vrere  sent  up  to  the  Subordinate   Judge  and 
tried  by  him,  the  petitioner   satisfying   him 
under  Section  119  as   to   the  aauses  of  his 
nhsence  at  the  first  trial.     The  object  of  the 
law  also  is    that  a  suit    should   assume  a 
complete  form  and   go   to   a    full    trial,   not 
that  one-half  should  go   to  one   Court  and 
the  other  half  to  another. 

The  fourth  objection  is  that  the  Lower 
Appellate  Court  had  no  power  to  n^ke 
Kadir  Bnksh  a  defendant  in  the  suit,  but 
the  words  of  Section  73  Act  YIII  of  1859 
are  *^  if  it  appeal  to  the  Court,  at  any  hearing 
**  of  a  suit,  that  all  the  persons  who  may  be 
**  entitled  to  or  who  claim  some  share  or  in- 
*'  lierest  in  the  subject-matter  of  the  suit, 
**  and  who  may  be  likely  to  be  affected  by 
**  the  result,  have  not  been  made  parties  to 
**  the  suit,  the  Court  may  adjourn  the  hear- 
**  Ing  of  the' suit  to  a  future  day  to  be  fixed 
**  by  the  Court,  and  direct  that  such  persons 
**  shall  be  made  either  plaintiffs  or  defend- 
**  ants  in  the  suit,  as  the  case  may  be/'  It 
may  be  urged  in  this  case  that  the  order  was 
passed  after  the  date  of  the  ex-parie  decree 
became  inoperative  and  an  original  suit  sno- 
<:eeded.  These  are  the  objections  org«d  in 
appeal  No.  2411. 

In  No.  2412  the  sole  question  is,  whether 
upon  an  area  of  35  bee^rahs  damages  should 
be  assessed  as  upon  65  beegahs.  Now,  on 
tliis  point  I  need  ouly  observe  thnt  the 
principle  on  which  mesne  profits  should  be 
calculated  has  been  held  to  be  that  a  party 
who  may  be  found  to  be  wrongfully  in  pos- 
session should  pay  to  the  party  wrongfully 
ousted  such  sums  as  the  party  wrongfully 
in  possession  has  collected,  or  might  under 
ordinary  circumstances  with  care  and  dili- 
gence have  collected,  in  the  mean-time  of 
his  being  ousted. 

In  this  view,  I  see  no  reason  to  disturb 
the  judgment  of  the  Lower  Appellate  Court, 
and  would,    therefore,    dismiss  both    theses 


special  appeals  with  separate  costs  to  the 
respondents  appearing  separately. 

Paul,  J, — I  am  also  of  opinion  that  there 
is  no  ground  for  interfering  with  the  judg- 
ment of  the  lower  Court.  The  judgmeat 
appears  to  me  to  be  perfectly  correct. 


The  2l8t  April  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C  Paul, 
Judges. 

Additional  parties— Seotlon  73  Aot 
VXZZ.  X859-Diaoretloii. 

Case  No.  2675  of  1870, 

Special  Appeal  from  a  decision  passed  htf 
the  Officiating  Judge  of  Purneah,  dated 
the  5th  August  1870,  affirming  a  ded* 
sion  of  the  Moonsiff  of  that  District^ 
dated  the  20th  May  1870. 

Mgtee  Chund  Doss  and  another  (Plaintiffs) 
Appellants^ 

versus 

Moorulee  Dhnr  Doss  and  another  (Defend- 
ants) Respondents. 

Mr.  R.  E.  Twidale  for  AppellanU. 

Baboo  Luckhee  Chum  Rose  for  Respond- 
ents. 

The  object  of  Section  73  Act  YllI  of  1859  it  to  pre- 
vent needless  Utigation,  and  there  are  cases,  &  ^^  •* 

when  it  is  necessary  to  make  plaintifTs  co-parceners  de- 
fendants,  when  a  Judge  should  exercise  the  discretkn 
vested  in  him  by  that  .Section,  even  if  the  plaintiff  omits 
to  ask  him  to  do  so. 

Bayley,  J. — We  think  the  decision  of  the 
Lower  Appellate  Court  is  wrong.  We  bare 
heard  the  plaint  in  this  case,  and  we  are  of 
opinion  that  there  is  a  cause  of  action  oo 
the  face  of  the  plaint.  The  plaintiff  alleges 
a  putnee  title,  and  prays  to  have  a  declara- 
tion of  that  title  on  the  ground  thai  it  it 
opposed  by  the  defendant.  There  is  thasa 
cause  of  action  to  the  plaintiff. 

As  to  the  second  ground,  we  think  that 
Section  73  Act  VIII  of  1859  is  expressly 
enacted  to  avoid  needless  litigation,  and 
that  this  is  one  of  those  cases  in  wbtoh  tke 
Judge  should  exercise  the  discretion  seated 
in  him  under  that  Section,  even  if  the  plaia- 
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tiff  omits  to  ask  him  for  it.  Tlie  Lower 
Appellate  Court  oughr,  therefore,  to  have 
made  the  admitted  co'parceners  of  the  plain- 
tiff defendants  in  this  case.  The  object  of 
the  Code  is  to  simplify  and  shorten  the  liti- 
gation of  Courts,  whereas  if  in  this  case  we 
are  to  give  that  construction  to  Section  73 
which  the  respondent  contends  for,  we  evi- 
dentlj  mar  that  object. 

The  case  is  remanded  to  be  re-lried  with 
reference  to  the  above  remarka. 

Paul,  J. — I  concur. 


Glover,  J.— Goluck,  Juuokee,  Seetaram, 
and  Obhoy  were  four  brothers  joint  in  es- 
tate. The  state  of  the  family  will  be  best 
seen  from  the  following  genealogical  ta- 
ble. 


3 


The  22nd  April  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Hindoo  Ziaw— Soooesalon— A  sistor's 
son. 

Case  No.  2557  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judicial  Commissioner 
of  Chota Nagpore,  dated  the  Z\st  August 
1870,  affirming  a  decision  of  the  Moonsiff 
of  Rughoonathpore,  dated  the  2nd  Z>«- 
eemh»  1869. 

SeeU  Bam  Gossaiu  (Plaintiff)  Appellant, 

versus 

Fokeer    Chand    Chackerbntty    and  others 
(Defendants)  Respondents. 

Baboo  Bungshee  Dhur  Sein  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for  Be- 
apondeots. 

If  a  aiiter't  ioa  is  alive  at  the  death  of  his  imole*B 
ImC  praoecttag  female  hair  who  sacceaded  to  the  pro- 
party^  hft  laJMi  tha  •HMtMUBi 
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The  plaintiff's  case  i4  that  Goluck's  4 
annas  share  descended  from  son  to  grand- 
son, and  thence  to  the  grand-son's  nephew, 
Banee  Kant ;  that  on  Banee  Kant's  death 
unmarried,  his  father  Triumbuk  succeeded 
and  gave  the  share  to  the  father  and  uncle 
of  Seetaram,  from  whom  it  came  to  the 
plaintiff;  that  one-third  of  this  share  Was 
put  up  for  sale  in  execution  of  a  decree 
against  Niddeeram,  and  bought  by  the 
defendant  as  the  rights  and  interests  of  the 
judgment-debtor  ;  that  plaintiff  made  a  claim 
under  Section  246  of  the  CivQ  Procedure 
Code  which  failed,  and  he  was  therefore 
obligfed  to  bring  the  present  regular  suit  for 
declaration  of  his  right  to  that  portion  of 
the  family  property  sold  as  Niddeeram's,  but 
which  portion  waa  never  divided  amongst 
the  family  but  was  given  by  the  beir  to 
plaintifl's  father  and  uncle. 

The  defence  was  that  Ramanooz'a  share 
came  to  the  other  members  of  the  family, 
Banee  Kant  having  predeceased  his  uncle  ; 
and  thftt  Niddeeram  tooJk  a  Qoe-Uiird  sharo 
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Raraanooz,  which 
8   the  interest  of 


of  the   4   annas   left   by 
share  was  properly   sold  i 
the  judgment-debtor. 

Both  lower  Courts  have  decided  the  case 
adversely  to  the  plaintiff,  on  the  ground 
that  as  Bnnee  Kant  died  before  Ranaanooz, 
Triurabuk  never  succeeded  to  the  property, 
and  consequently  could  not  have  given  a 
good  title  to  the  plainiifif's  father  and 
uncle. 

It  is  contended  in  special  appeal  that  the 
real  issue  between  the  parties  has  not  been 
tried  ;  that  it  was  immaterial,  according  to 
Hindoo  Law,  whether  or  not  Banee  Kant 
was  born  after  the  death  of  Ramanooz,  if 
he  were  alive  at  the  time  the  last  preceding 
female  heir  died  ;  and  that  if  it  were  proved 
that  Banee  Kant  was  alive  when  Bamanooz's 
mother  or  grandmother,  both  of  whom  are 
stated  to  have  succeeded  to  the  property, 
died,  he  would  have  been  entitled  to  the 
succession  ;  and  if  so,  his  (Banee  Kant's) 
fiither,  Triumbuk,  would  have  inherited,  and 
the  plaintiff's  title  be  established. 

We  think  that  the  lower  Courts  have 
mistaken  the  issue,  or  rather  have  only 
partially  decided  it.  They  both  considered 
it  sufficient  to  bar  the  plaintiff's  claim,  if 
it  were  shewn  that  Bamanooz  died  before 
Banee  Kant  was  born, — ignoring  apparently 
the  fact  that  if  Banee  Kant  was  alive  at 
the  death  of  the  f<'male  heir  of  Ramanooz, 
he  would,  according  to  Hindoo  Law,  take  the 
succession. — {See  Vyavasta  Durpana,  No. 
96,  page  234,  and  the  cases  bearing  on  it. 
See  also  Rash  Beharee  Roy  versus  Niuiaye 
Churn,  Gap  No.  Weekly  Reporter,  223.) 

It  is  argued  by  the  pleader  for  the  special 
respondent  that  even  if  this  be  a  correct 
view  of  the  Hindoo  Law,  the  plaintiff  has 
DO  right  to  take  advantage  of  it  (vide  case 
of  Eshan  Chunder,  VI  Weekly  Reporter, 
57,  Privy  Council  Rulings),  inasmuch  as  it 
was  never  his  case ;  the  point  on  which  issue 
was  joined  being  whether  Banee  Kant  was 
or  was  not  born  at  the  time  of  his  uncle 
Ramanooz's  death.  To  some  extent  this 
contention  is  correct,  but  it  must  not  be 
forgotten  that  the  point  for  decision  was  in 
the  first  instance  recorded  in  very  general 
terms,  viz.,  who  was  the  nearest  fa^  of 
Ramanooz,  nor  that  the  Judicial  Commis- 
sioner in  remanding  the  case  to  the  Moonsiff 
for  trial  on  the  merits  restricted  that  officer 
fo  thel  ssue  **  whether  or  not  Banee  Kant 
VM  bpru  before  his  uncle  died."    Jt  oppears 


to  us,  therefore,  to  have  been  as  much  the 
action  of  the  Court  itself  as  of  the  plaiotiflf 
that  the  question  of  inheritance  was  limited, 
and  it  would  not,  we  think,  be  fair  to  deprive 
the  plaintiff  of  the  privilege  of  proving,  if 
he  can,  that  Banee  Kant  was  alive  when  the 
heir  of  Ramanooz,  who  succeeded  to  his  pro* 
peT^y,  died.  We  are  not  unmindful  of  the 
Privy  Council  ruling  above  quoted,  but  i( 
does  not,  we  think,  apply  to  the  circom- 
stances  of  the  present  case. 

We  remand  the  case,  therefore,  for  a 
finding  on  this  issue.  If  it  be  decided  ia 
favor  of  the  plaintiff,  nothing  more  need  be 
done  ;  if  adversely  to  him,  the  Courts  will 
consider  and  decide  the  plaintiff's  plea  that 
he  had  been  in  adverse  possession  of  the 
disputed  property  for  more  than  12  years 
before  the  sale  to  the  defendants  and  bad 
thereby  got  a  title. 

Costs  will  follow  the  result. 


The  24th  April  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  t^ad  the  Hon'ble  G.  Loch, 
Judge, 

Tenanoy  —  Solehnamah  —  Kowrosee 
mokarraree  rigrbts. 

Case  No.  2079  of  1870  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  2i'Pergunnahs,  dated  the 
2Sth  July  1870,  affirming  a  decision  oj 
the  Deputy  Collector  of  Buseerhaut^ 
dated  the  31  st  March  1870. 

Bhoobun  Mohinee  Dossee  and  others  (Plaint- 
iffs) Appellants, 

versus 

Dhonaye  Kaiigur  and   another  (Defendanla) 
Respondents. 

Baboos  Chunder  Madhub    G hose  and   Bho- 
wanee  Churn  Dutt  for  Appeliauta. 

Baboo    Jogendronath    Bose   for  Respond- 
euts. 


A  member  of  a  Hindoo  family,  who  had  the  manifc 
meat  of  th£    ancestral   property,  was    sued   by  one 
of  the  tenants  for  illegal  distraint.,     Plaintiff   put  ib 
apoiuh  in  which  the  rent  Was  described  as  a  fljted  rent 
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and  the  tenancy  an  old  and  eziBting  tenancy.  The  re- 
lalt  of  that  fluit  was  a  solehnamah  or  comJ)roniise  between 
the  parties,  in  which  the  manager  fixed  or  coofinned  the 
rent  of  the  tenure,  and  agreed  that  that  rent  should  not 
be  fflhanced. 

HsLO  that  the  effect  of  the  solehnamah  was  to  confer 
npoa  the  teoant  and  his  descendants  a  mourosee  mokur- 
mree  right  in  the  land  at  a  fixed  rent,  as  far  as  the 
maniger  was  capable  of  conferring  such  a  right. 

Norman,  C  J, — We  do  not  think  it  is 
necessary  to  call  upon  the  other  side. 

This  is  a  suit  for  arrears  of  rent  at  an 
enbanced  rate  after  notice.  The  plaintiffs 
allege  that  the  defendants  hold  170  beegahs 
of  land  in  Mouzah  Kumar parah,  for  which 
thejhave  hitherto  paid  as  rent  161  rupees  4 
aooas  and  23  arrets  of  dhan.  The  defend- 
ants contend  that  thej  hold  the  land  at  a 
fixed  rent,  and  that  the  plaintiffs  are  not 
entitled  to  enhance. 

The  facts  are  as  follow  : — One  Luckhee 
Narain  Bose  had  three  sons,  Radha  Mohun, 
Eristo  Mohan  and  Juggut  Ch under.  Radha 
Mobun  left  a  son  Slsteedhur,  whose  son  was 
Ejlash  Chunder,  and  the  plaintiffs  are  the 
widows  of  Kjlash  Chunder.  Kristo  Mohun 
had  a  son  Huro  Gobind  and  six  other  sous. 
Jaggut  Chunder  left  two  sons,  Prosunno 
Coomar  and  another. ,  Luckhee  Narain  being 
the  original  owner  of  the  land  within  which 
the  defendants'  tenure  exists,  appears  to  have 
been  succeeded  in  the  possession  and  manage- 
ment of  the  property  by  Kristo  Mohun, 
whose  son  Huro  Gobind  afterwards  got 
possession  of  and  managed  the  property. 

The  defendants  are  in  possession  of  a 
pottah  fixing  their  rent,  dated  2l8t  Chyet 
1238,  in  which  the  rental  of  their  land  is 
stated  to  be  rupees  150-4  sicca.  The  rent 
is  described  in  that  pottah  as  a  fixed  rent, 
and  the  tenancy  of  the  defeodonts  as  an  old 
and  existiug  tenancy.  In  1844,  Asseen 
Karigur,  the  ancestor  of  the  present  de- 
fendants, brought  a  suit  against  Huro  Gobind 
for  illegal  distraint.  In  that  suit  he  put  in 
the  pottah  of  Chyet  1238,  and  the  suit 
eventuated  in  a  solehnamah  or  compromise, 
diited  20th  September  1845,  by  which  the 
parties  compromised  their  differences,  and 
Huro  Gobind  '*  fixed"  or  **  confirmed  "  (it 
is  doubtful  which  is  the  exact  signification 
of  the  word)  the  rent  of  that  tenure  at  161 
rupees  and  4  aunas,  including  .  parbunee 
^s  sort  of  cess)  and  one  bi$s  and  three  arrees 


of  paddy.  By  that  instrument,  he  agreed 
that  that  rent  should  not  be  enhanced  ;  and 
therefore  the  effect  of  that  solehnamah  is 
to  confer  upon  the  defendants  a  moarosee 
mokurruree  right  in  the  laud  at  a  fixed  rent, 
so  far  as  Huro  Gobind  was  capable  of  con- 
ferring such  right  upon  them. 

It  appears  that  befoie  the  date  of  the  suit 
by  Asseen  Karigar  in  1844,  Huro  Gobind 
had  put  Sisteedhur,  the  son  of  his  uncle 
Radha  Mohun,  out  of  possession.  On  the 
15th  September  1848,  Sisteedhur  obtained 
a  decree  for  possession  of  his  one-third 
share  against  his  co-sharer  Huro  Gobind, 
From  the  date  of  that  decree  down  to  the 
commencement  of  this  suit,  neither  Sistee- 
dhur, nor  his  son,  nor  the  plaintiffs  have 
ever  called  in  question  the  arrangement 
entered  into  by  Huro  Gobind  with  the 
defendants  fixing  an  increased  rent  of  ru- 
pees 161-4  annas  and  one  bits  and  three 
arrees  of  paddy  as  the  rent  of  the  tenure ; 
and  it  appears  that  the  plaintiffs  have  con- 
stantly received  that  rent. 

We  are  of  opinion  that  this  fact  affords 
very  strong  evidence  that  Sisteedhur  and 
his  son  confirmed  and  ratified  the  arrange* 
ment  made  by  their  co-sharer  Huro  Gobind 
by  the  solehnamah  of  the  20th  September 
1845.  There  is  no  doubt  that  in  receiving 
the  new  rent  and  7  arrees  of  paddy  from 
this  land,  they  must  have  known  perfectly 
what  was  the  arrangement  made  in  the  suit 
against  Huro  Gobind  by  which  that  rent 
was  fixed.  Had  they  refused  to  abide  by 
that  arrangement,  and  had  they  not  accept- 
ed the  rent  fixed  in  the  solehnamah,  it  is 
clear  that  the  ancestors  of  the  defendants 
would  have  been  in  a  position  to  set  up  as 
against  them  their  rights  under  the  pottah 
of  1238,  and  we  should  be  doing  the  great- 
est injustice  to  the  defendants  if  the  plaintiffs, 
who  for  so  many  years  have  received  the 
benefit  of  the  agreement  contained  in  the 
solehnamah,  could  at  this  distance  of  time 
disavow  the  authority  of  Huro  Gobind  to 
enter  into  it.  If  this  were  permitted,  the 
effect  might  be  that  the  plaintiffs  would  be 
able  to  defeat  the  ancient  mourosee  mokur- 
ruree rights  of  the  defendants  under  a  docu- 
ment which,  for  all  that  appears,  would  have 
been  valid  and  enforcible  but  for  the  compro- 
miseiky  which  it  was  put  an  end  to.  For 
theseieasons,  we  are  of  opinion  that  the 
decision  of  the  Judge  confirming  the  arrange- 
ment contained  in  the  solehnamah  is  correct, 
ond  that  the  appeal  must  be  dismissed  with 
costs.  ~-  ^  ^  .      _ 
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The  24th  April  1871. 

Present : 

The  Hou*ble  E.  Jackson  and  W.  ALnslie, 
Judges. 

InvBUd  lakberaj  —  SeBiunptio&^U- 
mltatlon. 

Case  No.  2123  of  1876. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  FurreedporCy 
dated  the  lOth  August  1870,  affirming  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  29th  November  1869. 

Giinga  Bam  Chowdhry  and  others  (Plain- 
tiffs) Appellants, 

versus 

Huree  Nath  Chowdhry  and  others  (Defen- 
dants) Respondents, 

Baboos    Kalee    Mohun   Doss    aud   Jadub 
Chunder  Seal  for  Appellants. 

Baboo  Bungshee  Dhur  Sein  for  Re- 
spondents. 

In  a  suit  by  a  dnr-pntneedar  for  the  rt'samption  of 
land  alleged  to  be  held  as  lakberaj  under  an  invalid  title, 
limitation  must  be  c^lcnlated  not  from  the  date  of 
the  creation  of  his  dnr-putnee  title,  but  from  that  of 
possession  of  the  party  from  whom  the  putneedar 
originally  derived  his  title. 

Ainslie,  J. — ^Thb  question  in  this  special 
appeal  is,  as  to  what  is  the  period  of  limitation 
to  be  applied  to  suits  now  instituted  to  resume 
lands  alleged  to  be  held  as  lakhernj  under 
invalid  titles.  The  remarks  at  page  205  of 
the  second  edition  of  Thomson's  Law  of 
Lim.itation  so  clearly  set  forth  the  present 
state  of  the  law  on  the  subject  that  there 
is  nothing  to  add  to  them.  The  tenure  in 
dispute  has  been  admittedly  in  existence  for 
54  years.  The  plain tifiF  is  a  dur-putneedar, 
aud  In  calculating  limitation  we  must  not 
calculate  from  the  dnte  of  the  creation  of 
his  dur-putnee  title,  but  we  must  go  back  to 
the  date  on  which  the  party  from  whom  the 
putneedar  originally  derived  his  title  ^ob- 
tained possession  of  this  estate.  It  is  not 
Attempted  to  be  shewn  that  the  title  origi- 
nated within  12  years. 

The  appeal  is  dismissed  with  costs. 


The  24th  April  1871. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  Onoo- 
cool  Chunder  Mookeijee,  Judges, 

Joint-debtors^Sisrht   of  aotion^ 
Fraud— XMines. 

Case  No.  2236  of  1870. 

Special  Appeal  from  a  decision  pasud  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  22nd  July  \  870,  affirming  a  decision 
of  the  Moonsiff  of  Chuprahf  dated  the 
22nd  February  1870. 

Sheo  Churn  Narain  Singh  (Defendant) 
Appellant^ 

versus 

Chukraree  Pershad  Narain  Singh  and  another 
(Plaintiffs)  Respondents* 

Baboo  Somesh  Chunder  Mitter  for  Appel- 
lant 

Baboos   Mohesh  Chunder   Chowdhry  aad 
Runghoobuns  Sahoy  for  Respondents. 

Where  pro]>erty  ia  which  two  members  of  a  Hindoo 
family  are  jointly  interested  is  sold  in  order  to  raise 
money  for  the  payment  of  a  debt  jointly  contracted  \j 
both,  the  son  of  one  of  them  cannot  sue  to  recover  ha 
own,  or  bis  own  and  his  father's  share,  in  the  absence  of 
the  other. 

In  snch  a  suit,  if  it  is  alleged  that  the  father  is  con- 
nected with  the  institution  of  the  suit  with  a  view  to 
defraud  creditors,  an  important  issue  is  raised  i^kh 
should  be  tried  and  decided. 

Macpherson^  J. — In  this  case,  we  are  of 
opinion  that  the  first  and  second  grounds 
taken  in  the  written  memorandum  of  appeal 
are  good  grounds,  and  that  the  plaintiff's 
suit  ought  to  be  dismissed. 

The  case  is  exactly  parallel  to  a  caae 
reported  in  XII  Weekly  'Reporter,  page  482, 
in  which  it  was  held  that  the  property 
having  belonged  jointly  to  the  plain  tiff 'a 
father  and  uncle  (the  father's  brother),  the 
plaintiff  could  not  sue  to  recover  either  bia 
own  share,  or  his  own  and  his  father's  fthare, 
in  the  absence  of  the  father's  brother,  who, 
jointly  with  the  father,  was  interested  i a  the 
property,  and  jointly  with  the  father  bad 
contracted  the  debt  to  raise  money  for  tbe 
payment  of  which  the  estate  was  sold» 

As  to  the  third  ground  of  appeal,  whioh 
is — *'  that  it  was  distinctly  pleaded  that  the 
''  suit  was  not  bona  fide^  but  brought  bj  ihA 
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"  father  who  is  living  in  the  same  mess  with 
"his  son  the  plaintiff,  and  at  his  father's 
"  expense,  to  defraud  the  joint  dues  of  cre- 
"  ditors  ;  and  evidence  was  adduced  to  prove 
"these  facts;  tiie  Lower  Appellate  Court 
"has  not  at  all  considered  this  important 
**  question."  I  may  say  that  the  allegation 
IS  to  tJie  father's  connection  with  the  institu- 
tion and  prosecution  of  this  suit  raised  an 
imporunt  issue  in  the  case,  which  6ught  to 
iiave  been  distinctly  tried  and  decided. 

As  to  the  fourth  ground  of  appeal,  we 
eanuot  say  whether  the  Court  below  was 
right  or  wrong  in  holding  that  the  evidence 
did  not  prove  that  the  debts  were  contracted 
for  necessary  purposes.  But  as  the  decrees 
of  the  lower  Courts  are  set  aside  and  the 
suit  is  dismissed,  the  finding  of  the  Court 
below  as  to  the  necessity  for  incurring  the 
original  loan  becomes  unimportant  and  of 
DO  effect. 

Following  the  course  adopted  in  the  case 
referred  to  above,  we  reverse  the  decree  of 
the  Lower  Appellate  Court  and  dismiss  the 
plaintiff's  suit  with  costs  in  all  the  Courts. 

Mookerjee,  J. — I  concur. 


An  admission  made  in  a  verified  petition  by  an  In- 
tervener in  an  Act  X  suit,  and  repeated  in  a  verified 
plaint  filed  by  him  in  a  regular  suit,  was  held  to  be  bind- 
ing in  a  subsequent  suit  on  the  party  who  made  it. 


The  24th  April  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges* 

AdmlBBions. 

Case  No.  2419  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Hooghly,  dated 
the  Zist  August  1870,  reversing  a 
decision  of  the  Moonsiff  of  Sulkhea^ 
dated  the  29th  June  1870. 

Grish  Chander  Lahoree  (Plaintiff)  Appel- 
lantt 

versus 

ShAma    Choni    Sandyal    (Defendant)    Be- 
spondent 

Mr.  R.  E.  Tmdale  for  Appellant. 

Mr.  M.  Af.  Datta  und  Baboo  Jadub  Chunder 
Seal  for  Respondent. 


Kemp,  J. — The  plaintiff  in   this  case  is 
the  special  appellant.     He  sued  for  recovery 
of  possession   of   a  moiety  in    5   cottahs  of 
land,  together  with  the   buildings   standing 
thereon.     The  first  Court  gave  him  a  decree, 
relying  upon  the  admission  of  the  defendant, 
"Sbama   Churn,  in  the  Act  X  suit  as  well  as 
in  the  plaint  filed  by  him  in  the  Civil  Court. 
In  appeal,  this  decision  was  reversed  by  the 
Subordinate  Judge  of  Hooghly.     It  appears 
that  the  gist  of  his  decision  is    that  because 
the  defendant  has  been  occupying  this  house 
for  some  time,  therefore  it   would   be   hard 
upon  him,  although  the  plaintiff  is  the  righu 
ful  heir,  to  turn  him  out  of  the  house.     The 
law  point  is  not  disputed  by    the  pleaders  ; 
it  is  clear  that  the  plaintiff  must  succeed  as 
heir,  if  Ram  Dhunee  died   leaving  her  son 
Tara  Chand. 

It  appears  that  the   plaintiff  sued  some 
ryots   for   rent  of  the   lands  left   by   Ram 
Dhunee.    The  defendant  Shama  Churn   in- 
tervened in  that  case,  and  in  a  verified  peti- 
tion put  in  by  him  he  said  that  Ram  Dhonee 
died  leaving  her  son  Tara  Chand  as  her  heir. 
Shama  Churn,  the  defendant,  having   failod 
in  that  Act  X  suit  instituted  a  regular  suit  ; 
and  in  the  verified   plaint  filed   by   him   in 
that  suit,  he  repeated  that  assertion  that  Ram 
Dhunee  had  left  Tara   Chand   as   her  heir. 
Ill  special  appeal,  it  is  contended  that  these 
admissions  are   binding  upon    the  defendant, 
and  that  if  they  are  not  conclusive,  the  Sub- 
ordinate Judge  ought  at  all  events  to  have 
tested   the  evidence  by  these  admissions  and 
taken  them  into  consideration.     On  the  other 
side  it  is  contended  that  such  admissions  are 
not   binding,  and   two   decisions  have  been 
brought   to  our  notice  ;  one  to   be  found  in 
Volume   VI,  Weekly   Reporter,  page  286  ; 
and   the   other   in   Volume   XII,  page   39. 
The  first   decision,  that  in  Volume  VI,  is  to 
this  effect,  that  a  party  is  not  bound  by  an 
erroneous  admission  in  a  petition.     In  that 
decision  the  Judges  held  that  the  statement 
made  by  the  parties  in  that  petition  was  a 
simple  error,  and  therefore  the  plaintiff  was 
not  bound  by  a  pure  error  in  a  petition  ;  and 
we  are  not  shewn   in  the  decision  whether 
the   petition  alluded  to  was  a   verified   peti- 
tion. 

The  next  decision  is  to  the  effect  that  a 
written  statement  is  not  legal  evidenee.  In 
that  case,  it  appears  that  the  written  state- 
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meat  was  sought  to  be  made  use  of  as  evi- 
dence against  the  co-sharers  of  the  defen- 
dants, and  the  Judges  held  that  the  written 
statement  of  one  party  is  no  evidence  against 
the  other  party.  ^ 

In  the  case  before  us,  we  have  the  de- 
fendnnt,  on  failing  in  his  intervention  in  the 
Act  X  suit,  resorting  to  a  regular  suit  in 
which  there  is  a  verified  statement  in  the 
plaint,  not  put  in  by  akarpurdaz  but  by  him- 
self, stating  that  Ram  Dhunee  died  leaving 
her  son  Tara  Chand. 

We,  therefore,  think  with  the  first  Court 
that  the  defendant  was  bound  by  these  ad- 
missions made  by  him  in  the  Act  X  suit,  and 
more  formally  afterwards  in  the  regular  suit. 
We,  therefore,  reverse  the  decision  of  the 
Lower  Appellate  Court,  restore  and  confirm 
the  debision  of  the  first  Court,  and  decree 
this  appeal  with  all  costs  payable  by  the 
special  respondent. 


The  24th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Notloe  of  enhanoement^SlJeotnient. 

Case  No.  2660  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
Subordinate  Judge  of  Hooghly,  dated 
the  8M  December  1870,  affirming  a  de- 
cision  of  the  Moonsiff  of  that  District^ 
dated  the  20th  September  1870. 

Nobo    Klshen    Mookerjee    (Plaintiflf)    Ap- 
pel  Ian  tf 

versus 

Ealachand  Mookerjee  (Defendant)  Respond- 
ent, 

Baboos   Mohesh    Chunder    Chowdhry    and 
Chunder  Madhub  Crhose  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and   Radhika 
Churn   Mitter  for  Respondent. 

A  childless  Hindoo  widow  granted  a  pottah  to  defen- 
dant. On  her  death  there  was  a  dispute  as  to  the  heir- 
shif)  to  her  husband,  and  the  right  of  plaintifTs  vendor 
haTin|^  been  declared  the  latter  brought  a  suit  against 
defendaot  lor  a  kubooleut  at  enhanced  rates  of  rent. 


Defendant  disputed  the  claim,  setting  up  the  title  of 
the  opposite  party,  but  the  suit  was  decreeJ  to  the 
extent  of  the  rate  of  rent  admitted  by  defendant. 
Subsequently  plaintiflP  issued  a  notice  of  enhancement, 
and,  defendant  not  coming  to  terms,  sued  to  sot  aside 
the  pottah  and  obtain  possession. 

Held  that  the  decree  obtained  by  pUuntifTs  vendor 
created  a  new  contract  between  the  parties  under  the 
kubooleuti;  by  which  defendant  was  entitled  to  hold  at 
the  rent  admitted  by  him  till  plaintiff  took  farther 
steps.  And  that  plaintiflfs  vendor  having  conveyed  his 
whole  title  to  pUintiff,  who  then  gave  defendant  dis- 
tinct notice,  plaintiflf  was  entitled  to  succeed  in  the  pre- 
sent suit.  ^ 

Case  at  12  W.  R.,  p.  299,  distinguished. 

Kemp  7. — This  was  a  suit  to  set  aside  a 
pottah  granted  by  a  childless   widow,  and  to 
obtain  possession  of  a  tank,  comprising  4 
cottahs  of  land,  valued  at  150  rupees.    It 
appears    that    Kashee   Monee,   a   childless 
Hindoo  widow,  on  the  30th  of  Kartick  1260, 
granted  a  mourosee  pottah  of  this  dispated 
tank  to  the   defendant  Kalachand  Mookha- 
padhya,  receiving  from  him  a  bonus  of  20 
rupees.    The  widow  died  in  Aughran  1269, 
There   was  some   contention    between  Raj 
Kristo,    the   plaintiff's   vendor,   and  Bama 
Soondurree   as  to   who  was  the  heir  of  the 
widow's   husband,   and   that   question  was 
finally    decided    in    favor   of   Raj    Kristo, 
Raj    Kristo,    immediately    upon   his  right 
being  declared,  brought  a  suit  against  Kala- 
chand    Mookhopadya,     the     defendant,    to 
enhance   the  rent  of    this    disputed  tank, 
claiming  to  receive  a  kubooleut  at  o  rupees 
for  the  4    cottahs,   which    would  be  at  the 
rate  of   20   rupees    per   beegah.     The  de- 
fendant   Kalachand    in    that     suit,    instead 
of  acknowledging  the  plaintiff's  title  which 
had  been  judicially  estnblished  by  the  deci- 
sion   of  a   competent   Court,    chose   to  dis- 
pute it  and  to  set  up  the  title  of  Bama  Soon- 
durree.    He  also  set  up  his  pottah,  and  the 
result  of  that  suit  was  that  the  Court  declared 
that  the  plaintiff  in  that  suit,  Rjij  Kristo,  was 
not  entitled  to  obtain  a  kubooleut  at  the  en- 
hanced  rate   claimed,    but   that  he  was  to 
receive  the  rent  at  the  rate  admitted  by  the 
defendant,  namely,  rupees   1-8  on  the  four 
cottahs  occupied  by  the  tank.     This  decision 
having  created  a  new  contract  betweea  the 
parties,  the    plaintiff.   Raj   Kristo's   vendee, 
continued  to  receive  at  the  rate  of  rupees  1-8 
for  a  certain  period.     Subsequently,   or  in 
1276,    he  issued   a   notice  on    the  defend- 
ant intimating  to  him  that  in  future  he  would 
have  to  pay  7  rupees  for  this  tank,  instead 
of  the  rent  hitherto  paid  of  rupees  1-8,  and 
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00  failing  to  do  so  that  he  would  have  to 
qait.  The  defendant  not  coming  to  terms, 
ibe  plaintiff  brings  this  suit  to  set  aside  the 
pottah  granted  by  Kashee  Monee,  the  child- 
less widow,  and  to  eject  the  defendant. 

As  mnch  stress  has  been  laid  by  the  plead- 
er for  the  defendant  upon  the  question  of  the 
defenduiit  having  expended  money  upon  this 
tank,  we  may  here  observe,  before  entering 
further  into  the  case,  that  the  defendant  in 
his  written  statement  took  exception  to  the 
raluation  put  upon  the  tank  by  the  plaintiff, 
and  snid  that  it  was  not  worth  more  at  the 
utmost  than  60  rupees. 

Both  Courts  have  found  against  the  plain- 
tiff and  dismissed  his  suit.  Tiie  grounds  upon 
which  the  Lower  Appellate  Court  has  found 
for  the  defendant  are, first,  that  he  has  acquired 
a  right  of  occupancy,  inasmuch  as  he  has  en- 
joyed possession  of  the  disputed  tank  for  up- 
wards of  15  years;  second,  that  there  has  been 
a  ratification  of  the  pottah  of  Kashee  Monee 
by  the  plaintiff's  vendor  and  by  the  plaintiff 
himself;  and  third,  that  according  to  the 
terms  of  the  conveyance  by  Rajkristo  to  the 
plaintiff,  the  plaintiff  is  not  entitled  to  sue 
to  eject  the  defendant. 

On  the  first  ground,  we  may  say  that  the 
pleader  for  the  respondent  has  admitted  that 
this  land  not  being  held   for  agricultural  or 
horticultural     purposes,   is   not  land   which 
comes  within  the  purview  of  Section  6  of 
Act  X  ;  and  he  distinctly  stated  tliat  he  did 
not  rely*OQ  that  Section,  but  that  he  relied 
npon  the  conduct  of  the  plaintiff's  vendor,  as 
well  as  on  the  conduct  of  the  plaintiff  himself 
after  the  death  of  the  grantor,  Kashee  Monnee, 
which  took  place  in  1269.     He  also  said  that 
he  stood  or  fell  according  to  the  interpreta- 
tion which   ibis  Bench   might  put  upon  the 
the  decision  to  be  found   in   Volume   Xll, 
Weekly   Reporter,  page  299.  in  the  case  of 
Jaggesshur  Bhuttobyal  versus  Rajah  Body- 
droNarain  Roy.     In  that  case  Mr.  Justice 
Markby  held  that  it  seemed  to  him  that  ''  if 
*'  a  person    being  aware  that  another  is   in 
*'  poeaeeeion  claiming  to  hold  under  a  lease 
"  accepCa    rent   from   him,  he  does   thereby 
"  ratify  the  lease  so  far  as  he  has  the   power 
"  to  do  so  ;"   and  his  Lordship  forther  says 
'*  that  if  a  lessor  wishes  to  protect  himself 
"  from   the   ordinary  inference  that  by  the 
''  acceptance  of  the  rent  he  re-cognizes  the 
''  the   lease,    he  is   bound   to  give   distinct 
*'  notice  to    the  tenant   that  he   intends   to 
"  dtapnte    the  validity   of  the  lease  under 
"  which   he   claims  to  hold ;  because  if  he 


**  intends  to  dispute  the  tenant's  title,  he 
'*  ought  to  leave  to  the  tenant  an  oppor- 
'*  tunity  of  refusing  payment  of  the  rent 
"  under  the  lease." 

Now,  in   this   case,  we   think  that  look- 
iog   to  the  conduct  of  the   plaintiff's  ven- 
dor,  it   is   clear   to   us   that  this   case  does 
not  come   within   the  remarks   above  quot- 
ed.     In   the    present  case,    the    plaintiff's 
vendor  immediately  the  success   opened  out 
to  him,    that  is  to  say,  as  soon  as  he  was 
declared  to  be  the  rightful  heir  to  this  pro- 
perty,  did   give   the    defendant,    the   ryot, 
distinct  notice   of  his   intention   to  dispute 
the  validity  of  the  lease  under  which  the 
defendant  claimed  to  hold.     He  brought  a 
suit,  immediately  on  his  acquiring  the  right 
to  tliis   property,   to  enhance   the  rent  but 
was  unsuccessful   in    the   suit.     That   suit, 
however,   as  already    observed,    created  a 
new  contract  as    between   the    parties— « 
contract  under  the  kubooleut — by  which  the 
defendant   was   declared   to  be  entitled  to 
hold  the  lands  at  the  rent  admitted  by  him 
until  the  plaintiff  took  further  steps.     The 
plaintiff,    the    vendee  of  Raj   Kristo,   did 
give  the  defendant  an  opportunity  of  accept- 
ing his  terms  or  refusing    payment  on  those 
terms  ;  and  therefore  it  is  clear  that  he  has 
'*  given  distinct  notice  to  the  tenant  of  his 
intention  to  dispute  the  validity  of  the  lease;" 
and   further    that   he   has  given  the  tenant 
an  opportunity  of  accepting  or  refusing  the 
terms  upon  .which  he  was  willing  to  permit 
the  tenant  to  hold  on,  by  the  notice  to  the 
defendant  which  has  already  been  mentioned 
above.     The  defendant,  although    he  knew 
by  the  former  litigation  in    1863  of  the  in- 
tention of  the  plaintiff  to  enhance,  and  in 
the  face  of  the  notice   enabling  him  to  hold 
the  lands   at  7   rupees   for  good,   chose  to 
come  to  no  terms  with  his  landlord. 

We,  therefore,  think  tliat  the  decision 
which  has  been  quoted  in  Vol.  XII  does  not 
apply  to  this  case. 

The  next  point  is  whether  the  conveyance 
from  Raj  Kristo  to  the  plaintiff  entitles  tbe 
plaintiff  to  bring  the  present  suit.  That 
conveyance  has  been  read  to  us,  and  we  find 
that  it  passes  the  whole  title  of  Raj  Kristo. 
There  is  no  question  that  Raj  Kristo  could 
have  brought  this  suit,  and  having  conveyed 
his  whole  title  to  the  plaintiff  we  think  that 
the  plaintiff  is  in  a  position  to  bring  this  suit. 

We  reverse  the  decision  of  the  Courts  be- 
low, and  decree  the  plaintiff's  suit  with  costs 
of  the  lower  Courts  and  of  this  Court. 
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The  25th  April  1871. 

Present: 

The  Hon'ble  W.  Ainslie  and   G.   C.   Paal, 

Judges* 

Resniaptlani  decrees^Reffalatlon  Z^. 
19^19  -r-  Fresamptions  —  Srrora  Qf 

Ca^e  No.  1967  of  1870  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
ike  Additional  Jttdqe  of  Nuddea,  dated 
4lifi  \Zth  August  1870,  affirming  a  deci- 
sipn,  of  the  Deputy  Collector  of  Meher^ 
pore,  da(ed;ihe  26tk  May  1 870. 

Mocjhoo  $podun  Sagoorj  and  otjiers  (Plain- 
tiflfs)  Appellants^ 

versus 

^Tepal  l^l^ap  asfi  others  (PefejidanU)  Re- 
spondentSm 

Bqhpos  Romesh  Chunder  Mitter  and  Qrish 
Chunder  /l/ooA^r/>e  for  Appellants, 

Bahoo  Doorga  Dass  Dutt  for  Respondents. 

in  a  suit  for  rGsumption  where  plaintiif  stated  that 
defeiidiint  was  h(ilcling  the  land  in  dispute  under  a  pre- 
tended lokhe^nj  title,  without  flpecifjnng  whether  that 
tide  was  anterior  or  posterior  to  December  1790,  it  was 
foynd  that  dyifendant  had  not  proved  that  his  alleged 
lakheraj  existed  prior  to  that  date,  and  the  suit  was 
docrted. 

Hku>  that  from  the  fact  of  the  Court  having  adopted 
a  prccedan*  which  is  onlysanctionalin  tho.  special  cases 
provided  foir  hy  Section  30  Regulation  II  of  1^19,  it  was 
uot  a  necessary  inference  that  tho  decree  was  made 
uhder  that  Regulation. 

Held  that  even. if  made  under  Sectipn  30  I^egulation 
II  of  18 19,  a  resumption  decree  bearing  an  earlier  date 
than  the  Full  Bench  Ruling  of  26th  January  1865  (II 
\V;eekly,  Reporter,  page  91)  would  not  est^blwh  that  the 
grant  resumed  was  of  earlier  date  than  1st  December, 

rf9o; 

Decrees  made  under  Regulation  II  of  1819  prior  to 
the  25th  Januarv  1865,  for  the  resunjiption  of  grants  of 
later  date  than  l?t  December  179u,' cannot  be  held  to  be 
void;  for  error  in  priKjedare  in  a  trial  does  not  perse 
render  void  a  decree  which  on  the.£aoe  of  it  is  one  the 
Court  was  competent  to  make. 

Ainslie,  J' — Plaintiff  sue^  tp  obtaiq  frow 
tlie  defendant  a  ku!>ooleuf  fp^^  c;ertain  la.^ds, 
which,  were  resumed  a^^  inyajid.  Ifikheraj 
under  a  decree  d^ted  H^h^March  1862, 

Defendant  denies  t^t  the  re^a^iio^  of  land* 
loi  i  and  tenap t  exists. 

Both  the  Courts  below  have  based  their 
deciftton  dismissing  the  suit,  on  a  ruling  of 
tjli#  Court,  reported  in  XII  We^klj  Reporter^ 


pnge  442,  in  which  it  was  held  that  when 
land  is  resumed  as  invalid  lakheraj  under 
Section  13  Regulation  II  of  1819,  the  pro- 
per procedure  for  assessing  it  is  that  laid 
down  in  Section  9  Regulation  XIX  of 
1793. 

Plaintiff  appeals  specially  and  contieadi  tb^t 
the  resumption  decree  was  not  made  under 
Section  30  Regulation  II  of  iai9. 

Apparently  in  the  case  cited  the  decree 
purported  to  have  been  made  under  the 
particular  Regulation,  though  froqi  the  terms 
of  the  judgment  it  was  attempted  to  be 
shewn  that  that  Regulation  did  not  really 
apply.  The  Court  remarked  that  they  were 
bound  to  take  the  decree  as  it  stands,  and 
had  nothing  to  do  with  the  reason  on  vluch.. 
tl^e  judgment  which  I^d.  to  that  decree  w.aa 
based.  It  was  al^o  obseryedt  that  if  tlia. 
lands,  in  quesUop  were  really  alienatedt  ^ 
Inkher^  subsequently  to  the  IsjL  Deoember 
1790,  the  Court  which  passed  the  decree  bai 
no  jurisdiction,  to  pass  it  under  the  provi- 
sions of  Sectfpn  30  Begult^tion  II  of 
1819. 

In  the  present  case,  there  is  nothipg  on 
the  face  of  the  decree  to  show  that  it  was 
made  under  Regulation  ll  of  1819,  and  it 
is  farther  urged  that  the  plaint  in  the  suit 
was  not  framed  as  a  plaint  under  that  Regu- 
lation. Plaintiff  contends  that  the  Court 
made  the  decree  under  the  general  powers 
of  the  Court  to  hear  and  determine  Ci^ii 
suits.  On  the  other  hand,  it  is  admitted 
that  the  Court  adopted  a  procedure  whjch 
is  oply  sanctioned  in  the  special  cases  provi- 
ded for  by  Section  30  Regulation  Il^of  1819, 
and  from  this  it  is  argued  that  the  decree 
was  made  under  that  Regulation. 

This  inference  is  not  one  which  mn^  of 
necessity  b^  draw^.  Bnt  eiven  if  I  thougltt 
myself  bound  tp  take  thia  dficrfse  a?  a  ^^iCF^ 
made  ufider  Section  30  Re^ula^joa  II-  of 
1819,  I  could  nop  concur  in^  hpl^ing  thai 
this,  would  of  itself  fix,  the  date  ^^  charao- 
iter  of  the  gri^ut  resuni^ed.and  deterpaine; t)te 
procedure  to  be  a.dopte,d  for  asaeaaing  the 
lundfl.  It  m^st  b^e  bor/ae,  injmif>d,that  up  to 
the  Full  Bench  ruling  in  Sonatun  Ghpaa's 
(Jase,  IJ  Weekly.  Report^r^  p^  91,  dec^idediOa 
25th.-lanpvy  lt*5, 

♦  See  II  WepMy  Report-  i^W^^jSUpposledf  tUt 
er,  page  259.  "Previous  a]|  re^UmnUou .  sniO 
to  the  enactment  of  Act     „  '  ^     ♦^;„ki-.     .«n^M> 

X  Ajc.,  (down  to)     ^«^P    tfiiM^    under 

h^d  g;rowa  ipto  a  custoBf,^*    Sectjon  /  3ft ,  Begala- 

dop    II,    of,    W9* 

TliTfe  out  of  seyeA.Judge^,,  y%\io  sf^l  a$  l^ 
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liearlng  of  "that  case  maintaiDed  this  view 
of  the  law,  and  the  contrary  view  was  only 
affirmed  "by  &  Aajotrty  6f  one.  Thereffore, 
\  do  not  think  that  we  can  infer  from  the 
form  of  a  decree  of  earlier  date  then  1865, 
eVen  when  prbfessedly  made  under^  Regula- 
tion II  of  18I9|  that  t^ie  resumed  grant  was 
of  earlier  date  tlian  1st  December  1790. 
Consequently,  when  the  nature  of  the  title 
set  aside  is  liot  stated  on  the  face  of  the 
decree,  we  tfre  entitled  to  look  to  the  jtrdg- 
"Mient  (and  Record  if  tiecessary)  to  ascertain 
it  '^If  we  do  so  in  the  case  in  hand,  we 
find  that  it  Was  not  alleged  hy  ()laiotiff  br 
shown  by  defendant  that  the  grant  resumed 
by  the  decree  was  ill  existence  prior  to  Tst 
Decetober  1790, 

Alth6Dgh  ilie  Full  Bench  decision  deter- 
mines that  decreed  'cannot  pfro'pierly  be  mttdfe 
im^  Regulation  il  of  1819  for  the  resum'p. 
lion  of  grafts  of  latier  date  than  Ist  De- 
cember 1790,  It  cettkinly  did  tbt  and  could 
not  lay  dow^n  that  decrees  had  neV^r  bee"fi 
made  «8  nuder  tbht  Begtilati6i!i  for  th^  i'^- 
*omptroti  of  such  grants  ;— the  t<yntTar^  W^ 
idAitted. 

1  do  not  tliiok  that  we  can  hold    all    such 

decrees  to   be    void,  or  (hat  we  are  bound  to 

hbill  thait   the   existence  of  a   decree    under 

Regulation    tl   of  1819   establishes  that  the 

^rant  r^sufiiei  was   of  earlier  date  than    Ist 

December    1790.     Granting  that  the  Courts 

acted  under  a  mistaken  view   of  the   law, 

we  cannot  assume  for  the  purpose  of 'making 

those  decrees    technically    good   a   state  of 

facts  which    in    many  cases  is  conti-adicted 

by  Uie  records.     We  must  take  the   decrees 

as  we  find  themj  bnd  as  doubtless  they  were 

intended   to   be,  as  establishing  resumptions 

of  the  particular  tebures  found  existing  in 

each  case,  whethet  they   were  created  before 

or  after  Ist  December  1790.     If  the  decrees 

can    be   impeached   and   set  aside,  well  and 

good  ;  but  if  they  cannot,  or  so  long  as  they 

•re  not  set  aside,  we  must  take  them  to  be 

binding   as   they   stand,   and  not  resort  to  a 

fietiQi>ii   contradicted   by  the  records,  and  as- 

tnoie   that   they  establish  what,  in  the  view 

of  tbe   law   taken   When   they  were  passed, 

thej    were  never   intended   or  supposed  to 

ettAblish.     If  the   resumption    decree    now 

before    as   professed   to   be    a   decree  under 

Be^nlAtion  II  of  1819,  I  think  we  should  be 

obliged    to  refer  the   case  to  a  Full  Bench  ; 

bat  ns  I  have  already  said,  it   does   not   on 

the  Itee   of  it  appear  to   be  anything  but  & 

deef(^  mii^  in  the  exetcise  of  the  ordinary 

emdielioD  of  tite  Courts 


Tt  is  true  ^h*^t  ihe  Court  did  addpt  ft  J>t*0. 
cedbre  only  applicable  to  suits  under  the 
special  law  ;  but  as  the  decree  doeSiiet^hty# 
that  it  whs  made  tinder  that  law,-^atid  tht«4^- 
fore,  according  to  recent  cbtr^tructibtt^'of  the 
law,  wr6ngly  made, — I  think  we  are  bound  to 
presume  that  it  was  rightly  made  ;  and,'4f 
we  nre  to  qualify  facts  to  suit  6ur  views  'of 
the  liw,  that  it  should  b6  ti-^lited  iis  a'd^c^ia 
on  confession  of  jodgtfient,  "which  sAhstaA^ 
tidily  it  was,  ^s  soob  as  the  defendant  fii 
answer  "to  the  iiotice  to  disclose  his  t?tle 
failed  to  show  any  grant  earlier  thftn  Ihi 
December  1790.  At  any  rate,  error  in  pT6i 
cedure  in  the  trial  does  not  per  ge  rendcfr 
void  a  de/cr^e,  which  6n  the  face  of  it  is  otfe 
which  the  Court  was  competent  to  mal5& 
Taking  this,  then,  to  be  a  good  decree  for  the 
resumption  of  lakheroj  laud  held  under  a. 
grant  of  later  date  than  1790  made  in  tTie 
exercise  of  the  ordinary  jurisdiction  of  the 
Court,  I  hold  that  the  plaintiff  is  entitled  to 
recover  the  rents  of  the  restimed  land  and  to 
institute  a  suit  under  Clause  1  Section  23 
Act  X  of  1859  for  ^e  delermination  of  the 
rate  of  rent  to  be  paid  and  to  obtain  a  ku^, 
booleut  accordingly,  lb  tliis  view,  I  woiilct 
remand  th^  case  ib  th6  fi^iat  Court  for  trial 
onllie  mefite.  >(> 

The  appellant  ehould  get  the  costs :«/  this 
Court  and  of  the  Lower  Appellate  Court, 
costs  in  th6  first  Cobrt  bein^  left  as  costs  in 
the  suit.  ,  ,jV'. 

Paul,  J,— I  agree  wltli  Mr.  Jtistice  Aift- 
stie  in  holding,  foV  itihe  reasons  aS&igned  hy 
him  nbd  uii'der  the  circuriistances  of  this 
case,  that  no  prebunaptioVi  arises  thfet  the  de- 
cree of  March  1862  was  passed  under  iher^ 
provisiobs  of  kegulation  it  of  18 19. 

The  plainiifi  in  hiS  ()laibt,  filed  in  the  suit 
in  which  the  last  mentioned  decree  was  m9de^y 
stated    that   the    defendant   was  holding  the 
lands  in  dispute  under    a  pretended  lakheraj 
titl^   without   specifying   whether  that  titl^^V 
was  alleged    to   be   interior   or   posterior  to 
K90,  and  prayed  for  the   resumption  of  the. 
lands  so  held.  .\ 

In  the  judgment  on  which  the  decree  of 
Mnrch  1862  is  based,  it  is  found  that  the 
defendant  had  not  proved  that  this  alleg-  ' 
ed  lakheraj  existed  prior  to  1790.  Under 
these  circumstances,  it  cannot  be  contended 
either  thai  the  plaintiff  admitted  or  the 
defendant  substantiated  the  existence  of  the 
alleged  lakheraj  prior  to   1790. 

Having  regard  to  the  silence  of  the  plaibt 
and  decree  ux   th^  re^obptton    vtix   with' ' 
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reference  to  Regulation  II  of  1819,  it  would 
be  unfair  and  unreasonable  to  infer,  merely 
from  the  reference  made  to  the  Collector 
with  a  view  to  ascertain  the  validity  or 
otherwise  of  the  lakheraj  title  pleaded,  that 
the  proceedings  in  which  the  decree  of 
March  1862  was  pronounced  were  taken 
under  Regulation  II  of  1819.  The  decree  of 
March  1862,  as  it  appears  to  me,  was  one  for 
resumption  passed  in  a  suit  in  which  there 
was  no  admission  of  the  existence  of  the 
defendant's  alleged  lakheraj  prior  to  1790, 
and  it  is  final  between  the  parties.  The  re- 
sult of  such  finality  is  that  the  plaintiff  is 
entitled  to  assess  the  lands  in  the  possession 
of  the  defendant,  and  his  suit  is  consequently 
maintainable. 

I  concur  in  the   propriety  of.  the   order 
made  by  Mr.  Justice  Ainslie. 


The  25th  April  1871. 
Pre$eni  : 

Tbe  Hon'ble  E.  Jackson  and  Onoocool  Chun- 

der  Mookerjee,  Judges. 
* 
Joint  Klndoo  famUy^-Fartttioii— Re- 
nnlon^&iiTlits  of  oo-paroeners — Za- 
lierltapoe— Slndoo  Widow. 

Case  No.  2100  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Chietagong, 
dated  the  2Sth  June  1870,  affirming  a 
decision  of  the  Moonsiff  oj  JBowlah, 
dated  the  19M  February  1870. 

Bam  Huree  Surmah  (Plaintiff)  Appellant^ 

versus 

Trlhee  Ram  Surmah  (Defendant)  Respon- 
dent, 

Baboo  Kishen  Succa    Mookerjee  for  Ap* 
pellant. 

Baboo  Aukhil  Chunder  Sein  for  Respond- 
ent. 

The  special  rule  of  Hindoo  Law  under  which  a  re- 
ttnited  i^rcener  takes  the  heritage  to  the  exclusion  of 
m  separate  claimant  of  an  equal  decree,  whether  bro- 
thers of  the  ^hole  or  half  blood,  or  sons  of  such  bro- 
thers or  uncles,  applies  only  in  cases  where  after  separ- 
ation the  co-parceners  re-unite  through  affection,  and 
irot  only  dw«ll  together  in  the  same  house  but  with  en- 
tire community  of  interest  on  the  understanding  that 
whatever  belongs  to  one  belongs  to  the  other. 

The  mere  fact  of  two  brothers  lining  in  the  same 
4f  «lli^S-hoo8e  19  QOt  condavive  proof  of  their  living  m 


a  re-united  or  joint  family.  Even  without  aotual  pv- 
tition  by  metes  and  bounds  if  two  co-parceners  enjoy 
the  rents  and  profits  of  their  shares  withoat  throwing 
them  into  a  common  fund  or  box,  it  must  be  held  that 
there  was  a  partition  between  them  and  that  they  ire 
not  members  of  a  joint  undivided  Hindoo  family. 

In  order  to  determine  who  is  the  heir  to  a  decessed 
Hindoo  who  left  a  widow  as  his  heir  at  the  time  of  his 
death,  it  is  not  sufficient  to  see  who  was  his  nearest 
sapinda  at  the  time  of  his  death, — it  must  be  seen  who 
was  the  nearest  sapinda  alive  at  the  time  of  the  death 
of  the  widow. 

Mookerjee,  J. — This  case  must  be  re- 
manded to  the  Court  of  first  instance  for 
re-trial.  The  dispute  in  this  case  appears 
to  be  about  the  estate  of  one  Ram  Manicko, 
the  paternal  uncle  of  plaintiff  and  defeodani 
No.  1.  The  defendant  No.  2,  being  the 
grandson  of  another  brother  of  Rara  Manicko, 
is  excluded  from  inheritance  by  the  plaintiff 
and  defendant  No.  I  who  are  nearer  sapin- 
das  to  the  deceased.  It  appears  that  Bam 
Manicko  left  a  widow  Sharoda,  who  died  on 
the  5th  Assin  1231  M.  Plaintiff  claims  a 
moiety  of  the  estate  of  Ram  Manicko  is  his 
brother's  son.  Defendant  No,  1  denies  that 
the  property  ever  belonged  to  the  deceased, 
and  took  an  alternative  plea  to  the  effect 
that  the  deceased  Ram  Manicko  having  lived 
as  a  re-united  or  associated  brother  with 
defendant's  father  Ram  Bullub,  he,  the  de- 
fendant, is  entitled  under  the  Hindoo  Law 
to  the  whole  of  the  inheritance  to  the  excla- 
sion  of  plaintiff, who  is  the  son  of  a  separated 
brother  of  the  deceased. 

The  Court  of  first  instance  dismissed  the 
plaintiff's  suit,  on  the  ground  that  **  it  was 
"  fairly  proved  by  the  evidence  of  the  wii- 
*'  nesses  of  both  the  parties  that  Ram  Bullub 
"  and  Ram  Manicko  were  two  uterine  bro- 
^*  there  ;  that  they  jointly  held  their  shares  and 
"  that  no  division  took  place  between  them." 
The  Court  held  therefore  ''  that  defendant's 
**  rights  of  heirship  to  the  disputed  property 
*'  are  preferable  to  those  of  plaintiff," 

On  appeal  the  Judge  confirmed  this  deci- 
sion, holding  that  the  evidence  in  the  case 
proved  *^  that  Ram  Manicko  and  Ram  Bui- 
^*  lub  lived  in  commensality  up  to  the  date  of 
**  the  former's  death,  and  that  Ram  Ma- 
*^  nicko*s  widow  lived  in  commensality  with 
'*  the  surviving  brother  Ram  Bullub«" 

It  is  contended  before  us  that  the  fiudiogs 
of  the  Courts  below  are  insufficient  under 
the  Hindoo  Law  to  establish  an  exclusive 
right  in  the  defendant  to  the  property  left 
hy  Ram  Municko.  It  is  said  that  it  nuty  be 
that  Ram  Manicko  and  Ram  Bullub  lived 
together  in  commensality,  but  as  it   i9  a^ 
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idmitted  fact  that  Kftni  Maaicko  left  a  widow 
as  his  Leir,  it  should  iiave  beea  seea  whether 
at  the  time  of  her  death  she  was  or  was  not 
liviog  as  a  re- united  co- parcener  with  the 
defendant  No.  1,  the  nephew  of  the  deceased 
Bam  Manicko. 

It  appears  that  at  the  time  when 
Soroda,  the  widow  of  Ram  Manicko,  died,  all 
tlie  brothers  of  that  individual  were  dead. 
It  does  not  appear  either  in  the  pleadings  or 
in  tlie  evidence  when  Ram  Bullub,  the  father 
of  the  defendant,  died;  nor  does  it  appear 
that  the  defendant  as  a  re-united  co-sharer 
coatioued  to  live  with  the  widow  in  a 
state  of  re-uniou  down  to  the  period  of  her 
death. 

The  authorities  on  the  Hindoo  Law  are 
not  very  clear  on  the  subject  of  the  rights  of 
ao  associated  brother  in  preference  to  that  of 
an  onassociated  one.  The  only  clear  distinc- 
tion they  make  is  between  separated  and 
re-uoited  parceners,  and  the  definition  given 
by  Vrihaspati  of  the  term  re-union  is — **  He 
who  being  once  separated  dwells  again 
through  aflfection  with  his  father,  brother,  or 
paternal  uncle  is  termed  re-united."  This 
text  of  Vrihaspati  is  explained  and  inter- 
preted by  the  author  of  the  Dayabhnga  in 
para.  30,  Section  1,  Chapter  XI  in  the  fol- 
lowing manner  : — **  That  persons  who  by 
'*  birth  have  common  rights  in  the  wealth  ac- 
**  quired  by  the  father  and  grandfather,  as  fa- 
*'  tiier(and  son),  brothers,  uncle  (aud  nephew) 
'*  are  re-united,  when,  after  having  made  a 
'*  partition,  they  live  together,  through  mu- 
"  tuai  affection,  as  inhabitants  of  the  same 
**  bouse,  annulling  the  previous  partition  and 
*'  stipulating  that  '  the  property  which  is 
'*  oaine  is  thine  ' ;  and  *  that  which  is  mine 
•*  is  thine,  *  " 

Thus,  it  appears  that  a  special  rule  is  laid 
down  by  the  Hindoo  Law  for  cases  in  which 
a  separation  once  tal^es  place,  and  then 
afterwards  the  co-parceners  re-unite  through 
affection,  aud  not  only  dwell  together  in  the 
same  house,  but  there  takes  place  an  extire 
comaiunity  of  interest  among  them  on  an 
Doderstauding  •  that  '*  whatever  is  thine  is 
**  mine,  and  whatever  is  mine  is  thine.'*  In 
soch  a  case  only  the  law  says  that  a  ''  re- 
united parcener  shall  take  the  heritage"  in 
preference  to  and  in  utter  exclusion  of  a 
separated  claimant  of  an  equal  degree, 
whether  brothers  of  the  whole  or  half  blood 
or  SODS  of  such  brothers  or  uncles. 

Tiie  parties  in  this  cuse  are  nephews  of  the 
Ute  proprietor  Ram  Mauicko;  they  are  there- 


fore claimants  in  an  equal  degree  of  affinity 
to  him.  Now,  before  one  of  them  can  be 
preferred  to  the  other  and  adjudged  the 
whole  estate  of  Ram  Manicko,  it  should  be 
enquired  into  and  found  whether  the  one  was 
a  re-united  parcener  according  to  the  mean- 
ing of  that  terra  given  in  the  Hindoo  Law, 
and  whether  the  re-union,  if  there  was  any, 
subsisted  down  to  the  time  of  the  death  of 
the  widow. 

Now,  it  is  an  undoubted  principle  of  Hin- 
doo Law  that  in  order  to  determine  who  is 
the  heir  to  a  deceased  Hindoo,  who  left  a 
widow  as  his  heir  at  the  time  of  his  death, 
the  status  of  the  family  at  the  time  of  the 
death  of  that  widow  is  to  be  looked  at,  and 
not  the  status  at  the  time  of  the  death  of  the 
proprietor.  If  ^  a  proprietor  of  an  estate 
died  leavim;  two  uterine  brothers  and  no 
widow,  the  brothers  would  undoubtedly  be 
entitled  to  succeed  to  his  estate  ;  but  if  A 
also  leaves  a  widow,  the  widow  would  take 
the  estate  as  the  surviving  half  of  her  de- 
ceased husband  and  enjoy  it  as  his  repre- 
sentative. Now,  if  one  of  these  brothers  die 
in  the  life-time  of  this  widow  leaving  a  son, 
that  son  would  not  inherit  the  estate,  but  the 
surviving  brother  would  get  the  entire  estate 
after  the  death  of  the  widow.  It  is,  therefore, 
clear  that  in  order  to  find  the  true  heir  to  a 
Hindoo  proprietor  on  the  death  of  his  widow, 
it  is  not  sufficient  to  see  who  was  his  nearest 
sapinda  at  the  time  of  his  death,  but  it  must 
be  seen  who  was  his  nearest  sapinda  alive  at 
the  time  of  the  death  of  his  widow. 

In  this  case,  the  Lower  Courts  have  only 
found  that  "  Ram  Manicko  lived  with  his 
'*  brother.  Ram  BuUub,  in  commensality  up 
'*  to  the  date  of  the  former's  (Ram  Maniko's) 
**  death,  and  that  Ram  Manicko's  widow 
"  lived  on  in  commensality  with  the  surviv* 
*'  iiig  brother.  Ram  Bullub.*'  If  the  widow 
had  died  during  the  life-time  of  Ram  Bullub, 
this  finding  might  have  been  sufficient  to 
entitle  Rum  Manicko  as  a  re-united  parcener 
to  obtain  the  property  of  his  brother  ;  but  it 
is  an  admitted  fact  that  Ram  Bullub  died 
before  the  widow,  and  the  defendant  in  this 
case  is  his  son.  It  does  not  appear  at  all  whe- 
ther the  family  continued  to  live  in  the  same 
state  in  which  it  was  at  the  time  of  Rum  BuU 
lub's  death. 

The  contention  in  this  case  is  between  two 
nephews  or  brother's  sons  of  Ram  Mauicko, 
who  are  sapindas  of  an  equal  affinity.  Under 
the  ordinary  Hindoo  Law,  both  of  them 
would  have  been  equally  entitled  to  the 
estate  if  there  wfts  no  question  of  re-tuuoa« 
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fo  tti'aelr  to  ^erfekt  Aio'clkfms  of  the  p'laintiff, 
ih'e  flefendknt  mbb't  pi'ov^d  clea'iiy  tt)at  tlie 
Viddw  cbfttihu'ed  to  live  with  him  in  the 
'is^ftih^  sftfte  bfte-uoioto  in  Whifch  her  husband 
t^4&  %Tth  defendiint's  father.  It  is,  there- 
foVe,  incfumbent  bh  the  defendant  to  show 
Vlidt  not  6ni^  was  fhere  h  rfe-union  between 
the  bti'sband  of  the  wido^  and  defendant's 
Ya'^er,  bal  tliat  'th^  widot?  liVfed  id  that  state 
of  re-union  with  him  down  to  the  time  of  her 
deftth. 

Itfeaybe  that    the    widoV,  though    she 
lived    a9a'memt)fer    of  a    re-united    family 
*ritli  Rhin  Bufliib,  did  dot  so   live  'Witb   the  | 
Aefe'ndabt.     She  had  ^h    undoubted  Viglit  to 
a^attttibh  and  a  separate  enjoyment   of  the 
fihate  of  her  hd'sband  ;  an'd  it  may  klso  ^e  the 
eh^e  that  ^"t  the  period   of  h6l-  demise,    she 
itfrad  actually  TiVing   separate  from    both  the 
nebheVirs  of  her   husband.     I  do   not   think 
tha^  in  thkt  chse  tlie   defendant   couM    have 
Claimed  *the  propeY*ty  of  her   husband  to  the 
ciclusion  of  the  ptaintiff,  who  wouW    ordi- 
fi&Viljr  be  eutitled  to  sbari^  "With  hitti  the  heri- 
tak^of  their  eoYnmon  uncle. 


common  fund  or  box  as  is  the  dase  !n  aft 
joint  families,  it  mirst  be  hMd  tW  tter6  wi^ 
a  partition  between  them,  ariA  that  tbey  cad- 
hot  be  said  to  he  members  of  a  j6int  undiVi4- 
ed  Hindoo  fattily. 

The  costs  of  this  appeal  will   be  costs  in 
the  case  and  will  abide  the  bnal  resiflt. 

Jackson^  J. — I  concur. 


I  ^buld,  thefefoVe,  teitafitifd  the  case  to  tbe 
t^oWi't  of  "tt-st  itslau'ce  to  lay  dbtvn  an  issue, 
fid  to  Wh^tber  the  "^vidow  of  Ratn   Manicko 
1iV4d  in  a  st&te  bf  fe-utiion  'ivith  defbnd&nt, 
-^6  did  he^  husband   with   Kam   Baildb,    his 
ISfbttier,  dr  ilehekhef  she  lat  the  time  6f  her 
It^Atti  lived  sep^rikte  from  hiDo,  tbotigh  living 
\ii   the  iBfettie  family-house.     The   Mbotisifl' 
should,   alfl^r  fr^n^iug  this   issue,  give  full 
opportunity  to  the   parties  to  adduce  evi- 
dence on  this  issue,  and  then  decide  the  case 
according  to  the  result  of  that  enquiry  and 
with  advertance  to  the  remarks  made  above. 
\i  has  been  stated  in  the  course  of  the  argu- 
ment that  the  evidence  adduced  in  this  case 
merely  goes  to  show  that  Kara  Mnnicko  and 
bis  widow  lived  in  the  same  house  with  Ram 
]Bullub,  but  that   there   is   no   evidence    to 
show  that  they  lived  as  members  of  an  unit- 
ed or  joint  Hindoo  family.     The  Moonsiff 
should  bear  in  mind  that  the  mere  fact  of 
two  brothers  living  in   the   same   dwelling- 
house  is  not  conclusive  proof  of  their  living 
as  a  re-united  or  joint  family.     It  must  be 
shown  that  there  was  an  actual  re-union,  and 
that  the  husband,  and    after    his   death    the 
widow,  lived  with  the  defendant  ns  members 
of  a  joint  family,  and  that  there  Was  a  com- 
nfitihity  of  interest  between  them.     Even   il 
tii^te  had  been  no  actual  partition  by  metes 
^Ykd  bounds,  yet  if  the  two  co-parceners  had 
enjoyed  the  rent^  and  profits  of  their  respec- 
tive i^oties,  and  did  not  throvr  theoti  into  a 


The  ioih  April  1871. 

Pretent  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

ZSvidenoe— Bonndarjr  dis|>at«. 

Case  No.  2700  of  l870. 

Special  Appeal  from  a  decision  panned  ^ 
the  Subordinate  Jndpe  of  fFest^Bvrd^ 
fcan,  dated  the  20th  September  1^70, 
€tffirmingi  a  decision  x>/ the  Mobn^iff  i^ 
Bishtopore,  dated  the  2Sth  April  lb70. 

feadha  Churn  Gangooly  (Defendant)  Ap- 
pellant, 

versus 

Anund  Seih  (Plaintiff)  tlespondent. 

Baboo  Bama  Churn  Banerjee  for  Appelant. 

Baboo  Petumber  Chatterjee  for  Re- 
spondenL 

In  a  suit  to  tocovct  po«8«sion  of  laid  coti&kKJd  in  a 
certain  Government  resumed  mehal,  where  defendant'tf 
plea  was  that  the  land  had  been  purchased  by  him  at 
an  ex^ation  sale  for  arrears  of  Irertt  ajs  belongine  to  a 
jungle  mehal,  the  Lower  Appellate  Court  refused  defend- 
ant s  application  for  a  comparison  with  the  maps  and 
chittahs  made  on  the  occasion  of  a  boundary  diab^ta 
between  the  zemindar  and  Government,  when  it  had 
been  decided  in  a  local  inqtiiry  that  the  land  belong, 
not  to  the  resumed  mehal,  but  to  the  jungle  laehaL 

.  J?^^^  \\^^^  the  Subordinate  Judge  ought  to  have  «i- 
tertam6d  the  dpphcation,— the  evidence  proffered  harin^ 
been  the  very  best.  * 

Glover,  J.—The  plaintiff  in  thii  case 
sues  to  recover  possession  of  7  beegahs  of 
land  as  contained  in  Dag  No,  52  of  Ui« 
Government  resumed  mehal  Mouzah  Knte^ 
bun  No.  549.  He  alleges  that  the  land 
was  the  jummae  tenure  of  one  Modhoo 
Soodun  Lobar,  from  whom  he  purchased  it 
on  the  2ud  of  Aghrain  1273,  and  chat  iie 
retained  possession  until  ousted  by  the  dB- 
fendant  No.  1,  who  purchased  the  land  at  a 
sale  in  execution  of  u  reni-decreo  obtalbcd 
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by  tbe  defendai)t  I^o.  2  agaio3t  tt^,  defeo- 
daDt  No.  3-  Xhe  plftiallff  ra^d^  a  cUJm 
under  Section  24^  of  the  Coda  o£  Civil 
Procedure  in  which  he  failed,  and  he  there- 
fore brings  this  suit  to  establish  his  title. 

The  defendanti,  after  pleading  that  the 
iott  is  batFed  hj  limitation,  states  that  the 
iMd  forms  part  of  the  jungrle  mehal  Ghat 
Sbftmnu^ur  ;  that  it  was  held  heretofore 
bf  one  Kbatoo  Lobar  under  a  pottah  from. 
the  Rajah  of  Burdwan ;  that  Khatoo  fell 
into,  arrears,  and  in  execution  of  a  decree 
igftinst  him  thie  land  was  put^  np  for  sale 
and  purciiaaed  by  tlie  defendant.  H<e  also 
alldffeathat  in  a.auit  No.  I  of  1'860>  between 
the  Government  and  the  Rajali  of  Burdwan, 
itwaa  d^ci4^<l  on  a.  local  enquiry  that  M«o 
lopd,  ifl,  dif^PM^  did  not  belong  to.  resumed 
n^elial  N^o,  6fl9  bat  to  jungL^.  meU^l  Ghat 
Sibtwqggor, 

Both  the  Courts  below  decided  the  cnse 
in  favor  of  the  plaintiff,  holding  that  the 
measurement  chittahs  mtide  in  the  resump- 
tion, suit  brought  by  Government  against 
the  lakherajdars  in  possession  were  suffi- 
cient to  prove  that  the  disputed  land  was 
included  within  Dag  No.  52,  and  appertained 
to  mehal  No.  549  and  therefore  belonged  to 
the  plaintiff. 

It  ia  eon  tended  in.speoial  appeal  that,  the 
4|inoan'B  report  apd  the  resumption  chi^jtahs 
iff:  the  resdmiptiqn  proceedings   between   the 
GoFer^ment,  and  th^  lakherajdar  could,  not 
be  taken   as   evidence  against   thei   present 
defendant,   he  being  not  a  party  to  the  suit 
and  claiming  moreover  to  hold    the   land   as 
belonging  to  a  different  mouzah  ;  that  there 
was  in  exi steady. the  very  best  qvidence  by 
which  it  could   have  been   shown   whether 
it  really  did  belong  to  the  one  mouzah  or 
to  the  other,  which  evidence,  ought)  to  have 
been    produced    and    acted   upon  ;    that  in 
the  boundary  suit  between  Government  and 
tbe  Rajah  of  Burdwan,    through  whom   de- 
fendant claims,  such  chittahs  were  drawn  up 
and  maps  made  ;  and  that  by  comparing  the 
Ja|idt  QOW   ifi.  dispute   with    the   maps  and 
ciflttaha  then  roade^  it,  would   be  easy  to  see 
within,  w^ich   bppodary    the   disputed  land 

The  special  appellant  further  contended 
tiififjiecfaitdr  n^ad^  an,  application  for  such 
comparison  to  the  Qoqrt  below,  but  that  the 
Subordinate  Judge  had  refused  to  entertain 
it  because  he,  special  appellant,  had  been 
unabia  to  point  out  in  his  petition  t^e  pre- 
cise dag  in  which  the  ditp^uted  land   was  to 


be  fouqd.  It  appeal^  tp,  u^.  tbM.  tbj^  0)<}<9<i^. 
tion  iH  a  reasonable  one.  and  should  be  allow- 
ed. If  there  was  anything[  on  the  record,  to^ 
show  that  the  Subordinate  Judge  and  th'(§ 
Moonsiff  had  decided  the  case  in  favor  of  the 
plaintiff  on  any  thing  else  but  the  Ameen'^ 
report  and  the  chittahA  in  the.  rjes^n^r.. 
tion  case  ;  ifv  that  is  to  say^  there  waa^an^ 
evidence  taken  for  the  express  purpose  o^ 
proving  the  fact  as^  to  which  of^  these  two 
mouzalia  the.  disputed,  land,  belongjs.  to,,  it, 
might  not,  peril aps,  be  necessary  to  remandj 
the  case  ;  but  where  the  very  best  evidence^ 
wae  proferred,  by  the  defendant,— eyidence 
which  would  bavQ.  conclusively  dje^psad^  o$ 
the  ease  between,  the-  parties^  ina0fpu([ih>  a^ 
the  defendant  olaim^:  through,  the  R,ajah  o^ 
Burdwan  and.  would  be  bound. by,  any  previa-, 
ous  deoision  w^iich  bad.  previously  bouAdi 
him,  we  Uiink  that  the  Subordinate  J.uflg^ 
oughti  to  ha^^  entertained  the  applicatiAn, 
m^e  by  the  defendant  before  him,,  ^nd.  t^ 
have  decided'  the  dispute  between  the  p^^rtifjfi^ 
on  a  reference:  to  the  chittahs  di^awj)  up,  in, 
the  ^uit  No.  1.  The  chittahs  in  their^auoip^ 
tion. suit  n)anife9<ly  could  not  be^eyidqnce.  o|| 
any  high  character  against  the  pres^t>  d^^ 
fendanc.even  if  it  was  eyidenc^.at  all. 

We,  therefore,  remand  the  cnse  to  tfap 
Court  below  in  order  that  an  Ameen  may  be 
deputed  to  ascertain  by  a  local  enquiry  and^ 
from  an  inspection. of  the  maps  and  chittahs 
made  in  suit  No.  T,  whether  these  disputed' 
7  b^egahs  of  land,  fell  within  the  boundary  of 
Kateebuu  or  within  the  boundary  of  the 
jungle  mehal,  as  laid  down  in  the  decision  of 
the  suit  between  the  Rajah  of  Burdwan  and^ 
Gove»nment. 

Costs  to  follow  the  result. 


The  26th  April  1871. 

Present :. 

The  Hon'ble  G.  Loch  and  G.  C,  Paul,, 
Judges  m 

Fatnee  lease — ConBtraotton^— Sale  <  ofi 
putnee— Seismla*tton  vm.  :i8M. 

Case  No.  2089  of  1870. 
Special  Appeal  from  a  decision  passed  hy 
the  Additional  Judge  of  Nuddea^  dated 
the  lOlh  August  1870,  affirming  a  deci- 
sion of  the  Snbordinate  Judge  of  that 
District,  dated  the  22nd  January  1870. 

Mohadeb  Mundul  (Defendant)  .4;^//a;2^r 

V0rsu9 

Mffc  H.  Gowell,  Receiver  of  the  estate  of  Ba** 
boo  Proraotbonath  Dey  (Phiiotrff)  He^ 
spondenii 
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Baboo  Bhowanee  Chum  Dutt  for   Appel- 
lant. 

Baboo  Rash   Beharee  Ghose  for  Respond- 
ent. 

A  putnee  lease  containing  words  to  the  «ffect  that 
the  putneedar  oould  give  no  dnr- putnee  or  mokarmree 
lease  at  a  jamma  less  than  the  jumms  of  the  putnee, 
was  held  to  confer  no  such  power  as  that  described  in 
Clause  1  Section  11  Begulation  Vlllof  1819. 

A  portion  of  a  putnee  tenure  cannot  be  sold  under  the 
provisions  of  Regulation  VIII  of  1819  ;  and  if  an  auc- 
tion-purchaser acquires  any  of  the  rights  of  the  putnee- 
dar, he  is  bound  by  the  acta  of  the  laiter  as  regards  the 
grant  of  leases. 

Loeh,  J, — Baboo  Jot  Chitnder  Paul 
Chowdhry,  the  proprietor  of  8  annas  of 
Pergunnah  Haldab,  on  the  22nd  of  Pons 
1244,  made  a  putnee  settlement  of  his  entire 
rights  in  favor  of  Messrs.  Cockerell  and 
Company,  at  a  jurama  of  rupees  22,800. 
Baboo  Promotlionath  Dey  subsequently  be- 
came the  owner  of  a  4  annas  share  of  a  moie- 
ty of  this  zemindaree,  and  subsequently  Mr. 
Doyle  purchased  the  putnee  from  the  repre- 
sentatives of  Cockerell  and  Company,  and  on 
the  9th  Jeyt  1274  gave  a  mokurraree  of  4  J 
of  the  disputed  mouzahs  to  the  defendant  in 
this  case. 

In  1275  Promothonath  Dey  applied  to 
the  Collector  for  the  sale  of  his  share  of  the 
putnee  tenure  on  account  of  arrears  of  rent 
of  1274,  and  a  moiety  of  the  putnee  was 
sold  on. the  1st  Jeyt  1275  (corresponding 
with  1868)  and  was  purchased  by  him.  He 
now  sues  to  set  aside  the  mokurruree  granted 
by  Doyle  to  the  defendant  ;  and  both  the 
lower  Courts  have  held  that  as  an  auction- 
purchaser  under  the  provisions  of  Regulu- 
tion  Ylllof  1819,  he  is  entitled  to  set  aside 
the  lease  granted  by  Doyle;  and  it  is  alleged 
that  Doyle  had  no  authority  to  make  such 
leases. 

In  special  appeal,  it  is  urged  first  of  all 
that  the  putneedar  had  authority  to  grant 
the  mokurruree  ;  and  we  are  referred  to  cer- 
tain words  in  that  putnee  lease,  which  are  to 
the  effect  that  the  putneedar  could  give  no 
dur-putnee  or  mokurruree  at  a  jumma  less 
than  the  jurama  of  the  putnee.  But  this  is 
very  different  from  the  power  described  in 
Clause  1  Section  11  of  Regulation  YIII  of 
1819,  by  which  the  right  to  make  incum- 
brances has  been  expressly  vested  in  the 
putneedar.  There  is  no  such  power  given 
him  by  the  lease. 

It  is  then  contended  by  the  special  appel- 
lant that  the  sale  could  not  have  been  held 
under  the  provisions  of  Regulation  VIII  of 
1819,  because  under  the  provisions  of  that 


law  the  whole  of  the  putnee  tentjre,  and  not 
a  portion  of  it  only,  must  be  sold,  aud  ilie 
sale  of  a  portion  is  in  fact  no  saje. 

The  respondent's  pleader  admits  the  force 
of  this  argument,  and  endeavours  to  meet  it 
by  saying  that  the  old  putnee  engagement 
was  set  aside  by  a  fresh  encrngement  which 
was  substituted,  as  was  shown  by  the  put* 
needar  paying:  one-half  of  the  rent  to  one 
zemindar  and  the  other  half  to  the  other 
zemindar.  But  the  respondent  is  unable  to 
show  that  any  fresh  lease  was  drawn  up,  or 
that  the  engagement  amounted  to  any  things 
more  than  an  arrangement  entered  into  for 
the  convenience  of  the  parties  iu  the  pay- 
ment of  the  rent. 

We 'think  it  quite  clear  that  according  to 
law,  a  portion  of  a  putnee  tenure  cannot  be 
sold  under  the  provisions  of  Regulation  VIII 
of  1819,  and  therefore  the  auction-purchaser 
of  such  portion  under  the  provisions  of  that 
law  would  acquire  nothing.  If  by  the  sale 
he  has  acquired  any  of  the  rights  of  the  put- 
needar, he  must  be  bound  by  the  acts  of  the 
putneedar  who  gave  tiie  lease  to  the  defen- 
dant. 

It  appears  to  me  for  these  reasons  that 
this  suit  is  bad,  and  the  jndgmeut  of  the 
lower  Courts  must  be  set  aside  and  the  soit 
dismissed  with  all  costs.  The  defendant  will 
be  restored  to  possession,  and  will  recover 
I  he  mesne  profits  for  the  period  during  which 
he  was  out  of  possession  with  interest,  as 
also  all  costs  realized  by  plaintiffs  in  exe- 
cution of  their  decree. 

Pauly  J, — I  concur. 


The  26th  April  1871. 

Present : 

The  Hon'ble  G.  Loch  and  G.  C.  Pajil. 
Judges. 

Joint  famtly^Fresumptton  of  Bindoo 
Ziaw. 

Case  No.  2129  of  1870. 
Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  24'Pergunnahs,  dated  the 
2Sth  July  1870,  modifying  a  deeifionof 
the  Subordinate  Judge  of  that  District^ 
dated  the  2\st  March  2870. 

Gunga  Dhur   Chatterjee  (Defeodaot)  Ap' 
pellantf 

versus 

Soorjo  Nath  Chatterjee  (Plaintiff)  i?f- 
spondent. 
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Baboo  Romesh    Chunder    MxHer   for    Ap- 
pellant. 

Baboo  Nil  Madhub  Sein  for  Respondent. 

Where  a  member  of  a  family  claims  an  exclusive  right 
tn  »  house  which  he  has  built,  the  presumption  of 
Hindoo  Law  against  his  claim  arises  only  if  the  family 
is  joint  having  possession  of  joint  property. 

Loch,  J.— In  this  case  there  appears  to 
be  no  family  property  from  which  the  funds 
could  have  been  procured  for  the  building 
of  the  house.  I  think,  therefore,  that  the 
presumption  of  Hindoo  Law  does  not  arise, 
and  that  the  Judge  is  wrong  in  throwing 
the  burden  of  proof  on  the  defendant  in 
this  case. 

The  plaintiff  states  that  during  his  resi- 
dence up-country,  he  remitted  monthly  sunas 
of  between  25  and  30  rupees.  But  this  is 
not  found  by  the  lower  Courts,  and  the 
Judge  himself  says  that  the  evidence  as  to 
the  source  from  where  the  money  came  is 
very  vague.  But  he  throws  the  onus  on 
the  defendant,  because,  as  he  says,  the  par- 
ties being  members  of  a  joint  Hindoo  family, 
when  the  defendant  claimed  an  exclusive 
right  he  was  bound  to  prove  it. 

Looking  to  the  fact,  which  is  apparent, 
that  there  was  no  ancestral  source  of  wealth, 
that  plaintiff  was  absent  for  many  years,  and 
has  failed  to  prove  that  he  made  remittances 
which  were  to  be  used  for  the  purpose  of 
building  the  house,  I  think  that  this  was 
rot  a  correct  course,  and  that  the  decision  of 
the  Lower  Appellate  Court  should  be  rever- 
sed and  that  of  the  first  Court  restored  with 
all  costs. 

Paul,  7.— This  case  strikes  me  in  three 
different  lights.  ^ 

/r,>,/.__Supposing  that  the  presumption 
of  Hindoo  Law  did  arise  to  an  insignificant 
extent,  I  think  the  defendant  has  sufficiently 
didcliarged  himself  of  the  onus  of  proof,  by 
proving  that  the  house  was  built  by  him 
and  that  he  paid  the  money. 

5^con(f/y.— Looking  to  the  broad  facts 
of  thia  case,  I  agree  with  my  learned  col- 
league in  saying  that  even  if  the  presump- 
tion of  Hindoo  Law  did  arise,  it  should  for 
the  purposes  of  justice  be  restricted  to  its 
very  strictest  limit;  and  I  consider  that  the 
presumption  of  Hindoo  Law  arises  only  when 
the  family  is  joint,  having  possession  of 
joint  property. 


In  the  present  case,  Baboo  Romesh  Chun- 
der Mitter  has  shewn  satisfactorily  that  the 
only  thing  which  the  defendant  received 
from  the  plaintiff  was  the  sum  of  rupees  5 
monthly,  and  that  this  would  be  quite  in- 
sufficient for  the  purpose  of  erecting  tha 
house  in  question. 

Thirdly, — I  say  that  if  the  onus  does  not 
fall  on  the  defendant,  the  plaintiff  has  got  to 
prove  his  case.  He  says  that  the  house 
was  built  from  the  remittances  which  he 
sent.  But  there  is  no  proof  of  these  remit- 
tances having  been  sent.  They  must  have 
been  forwarded  by  letter,  and  there  must 
have  been  some  acknowledgment  of  them« 
In  fact  there  is  no  proof  whatever  by  which 
any  connexion  between  the  alleged  remit- 
tances and  the  building  of  the  house  can  be 
established,  neither  does  it  appear  that  the 
plaintiff  was  ever  consulted  or  in  any  way 
interested  in  the  erection  of  the  house. 
For  these  reasons,  I  think  that  the  case  was 
very  properly  decided  by  the  Subordinate 
Judge,  Baboo  Kylash  Chunder  Deb,  and 
that  his  decision  has  been  incorrectly  set 
aside  by  the  Judge.  I  would  reverse  the 
decree  of  the  Lower  Appellate  Court,  and 
restore  that  of  the  first  Court  with  all 
costs. 


The  26th  April  1871. 

Freseni  : 

The  Hon'ble  E.   Jackson    and   W.   Ainslie, 
Judges, 

SammonB—  Commtsstoii  —  Rierbts   of 
parties* 

Case  No.  2340  of  1870. 

Special  Appeal  from  a  decision  passed  hif 
the  Judge  of  Dacca,  dated  the  23rd  July 
1870,  affirming  a  decision  of  the  Addi' 
tional  Subordinate  Judge  of  that  District^ 
dated  the  21th  September  1869. 

Huree  Dass  By  sack  (Defendant)  Appellant^ 

versus 

Meer  Moazzum  Hossein  (PlaintifiQ  Respond^ 
ent, 

Baboos  Hem  Chunder  Banerjee  and  Lulett 
Chunder  Sein  for   Appellant. 

Baboos   Kalee    Mohnn   Doss  and    Doorga 
Mohun  Doss  for  Respondent. 


Digitized  by 


Google 


448 


Civil 


THE  WIQBKLY  BEPOBTEB. 


Bulinga.       (ToL  XV. 


A  party  to  a  unit  ban  a  legal  riifht  to  apply  to  a  Court 
for  a  aamraonK  to  a  witness,  or  for  a  commission  to  exa- 
mine a  witness.  The  Court  should  arrani  the  application 
as  a  matter  of  course,  without  considerinj?  whether  the 
applicant  can  derive  any  advantage  therefrom. 

Jackson,  J. — We  think  that  this  wise 
must  be  remanded  to  the  Judge  in  order 
that  the  witnesses  whom  the  defendant  cited 
to  prove  that  Abdooi  Mujid  was  a  partner 
in  the  shop  should  be  exumiued  either  on 
commission,  or  it  would  be  better  perhaps  if 
he  should  summon  them  to  Duoca  and  ex- 
amine  them  himself. 

The  Judge  says  : — "  I  do  not  see  what 
**  useful  end  would  be  attained  by  examining 
•*  the  witnesses  of  whose  non-examination 
'*  the  appellant  makes  complaint."  It  is  very 
difficult  to  say  what  might  be  the  result  of 
their  evidence.  We  understand  that  they 
were  called  to  prove  the  parrnership  between 
the  defendant  and  Abdool  Mdjid.  The  evi- 
dence  which  has  been  given  to  prove  that 
partnership  has  been  held  by  the  Judge  in- 
Bufficient,  and  it  is  just  possible  that  these 
witnesses  might  give  evidence  to  prove  that 
which  the  Judge  has  held  not  sufficiently 
proved  yet. 

As  to  the  right  of  the  defendant  to  have 
these  witnesses  summoned,  we  find  on  the 
record  that  he  applied  that  a  commission 
might  issue  for  tlreir  examination  on  the  I6th 
September.  The  day  fixed  for  the  hearing 
of  the  case  Was  the  24th  September,  and  the 
witnesses  were  not  wholly  examined  until 
the  27th  September.  Although  it  is  evi- 
dent that  even  in  this  application  there  was 
a  good  deal  of  delay,  as  it  might  have  been 
made  nearly  a  fortnight  sooner,  still  there  was 
time  for  the  commission  to  issue,  and  the  de- 
fendant was  therefore  entitled  to  have  that 
commission  issued.  The  facts  of  the  case 
are  somewhat  peculiar,  and  it  is  just  possible 
that  the  evidence  of  these  witnesses  may 
throw  light  upon  it.  We  think  that  the  de- 
fendant is  entitled  to  have  them  examined 
before  the  question  is  decided  against  him. 

We,  therefore,  remand  this  case  for  such 
examination  of  the  witnesses.  After  hear- 
ing that  evidence  the  Lower  Appellate  Court 
will  pass  a  fresh  decision  in  the  case. 

Costs  of  this  appeal  will  abide  the  result. 

AinsliCj  J, — I  wish  to  add  that  in  my 
opinion  it  is  not  the  business  of  the  Court, 
on  receiving  an  application  for  a  summons  to 
a  witness  or  for  a  commission  to  exnmine  a 
witness,  to  consider  whether  it  is  likely  that 
the^^Bummons  can  be  served,   or    the   cum- 


mission  executed  so  as   to  bring  the  witoen 
or  his  deposition  before  the  Court  on  the  day 
fixed  for  the  hearing  of  the  suit.     A  party 
to  a  suit  has  a  legal  right  to  ask   the  assist- 
ance  of  the  Court  in  these  matters,  and  the 
Court  should  grant  it  as  a  matter  of   course. 
It  is  for  the  party  and  not  for  the  Court  to 
consider  whether  he  can  derive  any  advan- 
tage from  his  application.     If  he  has  delayed 
it  so  long  that  he  fails   to  get  the  process 
executed  in  sufficient  time,  he  of  course  must 
take  the  consequences  of  his  delay,  and  the 
Court  will  not  adjourn   the  case  to  remedy 
his  neglect.     But  unless  it  appears  clearly 
that  it  is  not  only  improbable,  but  impossible, 
for   the   process  to   be  effectual ly  issued,  the 
application  should  ceriainly  be  complied  wiib. 
Indeed,    I   have   great    doubts    whether    it 
should  not  be  complied    with   in  every  in- 
stance, as  it  may  happen  that-  the  case  may 
not  be   called  up    for    hearing   on    the  day 
originally  fixed,  and  possibly  the  witness  or 
the  return  to  the  commission  might  be  in 
Court  on  the  day  to  which  it  may  be  ad- 
journed.    If  a  party  to  a  suit  thinks  it  worrh 
his  while  to  incur  the  expense  of  taking  oat 
a  process  on  the  chance  of  deriving  benefit 
from  it,  I  would  not   prevent  his  doing  so ; 
I  would  only  take  care  that   he  did  not  use 
the  late  issue  of  the  process  as  an  excuse  for 
delaying  the  final  hearing  of  the  case. 

I  would  call  the  attention  of  the  Courts 
below  to  the  remarks  of  Mr.  Justice  L.  S. 
Jackson  in  page  419,  XI  Weekly  Reporter. 


The  27th  April  1871. 

Present : 

The   Hon'ble    G.   Loch    and    G.   C.    Paul, 
Judges. 

Morteraere  hj  tenants  —  XaabUlttes  of 
mortfira^eoA. 

Case   No.    1888   of  1870  nnder   Act  X  of 
18o9. 

Special  Appeal  from  a  decision  passed  b^ 
the  Judge  of  Backergunge,  daied  the 
Hth  August  1870,  modifying  a  decision 
of  the  Deputy  Collector  of  Perosepore, 
dated  the  24th  February  1870. 

LalluMitterjeot  Singh  (Plaiutiff)  Appellani^ 

versus 

Raj    Chuuder   Roy  and  others  (Defendants) 
Ilespondents. 
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Baboo  Anund  Chunder    Ghossat  for  Ap- 
pellant. 

Baboo  Romesh    Chunder    Miller   fox   Re- 
epoBdents. 

Where  tenants  aft^r  morteja^nGr  their  land  af»ree  to 
par  an  increased  rent  to  their  landlotd  who  is  i^orant 
of  the  mort^acre,  and  the  property  Ib  afterwardfl  sold 
in  satisfaction  of  the  mortgage-debt,  the  zemindar  is 
•ntiilel  to  recover  the  increased  ront  from  the  tenants 
or  from  the  party  who  has  sacceeded  to  their  rights 
and  ioter0^t8. 

Loch^  J. — The  contention  in  this  case  is 
whetlier  the  rent  payable  to  the  zemindar  is 
rupees  155  or  rnnees  115.  It  appears  that 
up  to  the  yea»1269,  the  defendant  tenants, 
cnlled  the  Diitts,  had  paid  to  the  zemindar 
115  rupees  10  annas  and  some  odd  gundahs 
a  year;  that  in  Pons  1269  they  mortgaged 
that  property  to  one  Raj  Cliunder  Roy,  the 
•pecial  respondent  before  us  ;  that  suhse- 
quent  to  the  date  of  their  mortgage,  they 
agreed  to  pay  the  zemindar  an  increased 
rent  of  rupees  \0  jp€r  annum;  and  the  ze- 
mindar has  realized  the  increased  rent  of 
rupees  125  for  two  or  three  years  from  tliat 
date. 

Raj  Chunder  got  a  decree  against  the 
Dutts  in  1270,  and  put  up  the  pleaded  pro- 
perry  to  sale  and  purchased  it  himself  in 
1272  ;  and  tbe  contention  before  us  \%  that 
be  cannot  be  bound  by  tlie  tots  of  the  mort- 
gagor, inasmuch  as  the  rents  had  been  in- 
creased by  the  mortgagor  after  the  property 
had  been  mortgaged  to  him. 

It  appears  to  me  that,  so  far  ns  the  zemin- 
dar is  concerned,  |hi«  contention  will  not 
stand.  The  zemindar,  as  is  admitted,  was 
ignorant  of  the  mortgage.  He  was  dealing 
with  tenants  in  po8sessioi;i.  They  hod  ap- 
plied to  him  to  have  their  names  registered 
in  the  place  of  the  party  whose  name  was 
then  in  the  books,  namely,  Ram  Churn 
Bhattacharjee,  and  being  unable  to  pay  ru- 
pees 500  which  he  demanded  for  this  trans- 
fer, they  agreed  to  pay  an  increased  rent 
of  rupees  10  per  annum.  It  is  found  by  the 
lower  Coarta  that  they  did  agree  to  this 
increase. 

Under  the  circumstances  in  which  the 
zemindar  was  placed  with  respect  to  the 
tenants,  it  appears  to  me  that  anything 
which  the  tenants  might  have  done  injurious 
to  the  mortgagee,  the  zemindar  had  nothing 
to  do  with  that  ;  and  if  the  tenants  agreed 
to  pay  an  increased  rent,  he  is  entitled  to 
recover  that  rent  from  them  or  from  the 
party  who  has  succeeded  to  their  rights,  and 


interests.  For  these  reasons,  I  woi^Tld  reveria 
the  decision  of  the  Lower  Appellate  Court, 
and  restore  that  of  the  first  Court  with  all 
costs. 

Pauly  J. — In  this  case  Buboo  RomesU 
Chunder  Mitter,  who  appears  for  the  re- 
spondent, admits  that  the  decision  of  the 
Lower  Appellate  Court  can  only  be  support- 
ed on  the  construction  whicli  can  be  pnC 
upon  a  certain  decree.  He  candidly  admita 
tiiat  that  decree  has  not  been  filed,  and  prncT 
tioally  til  is  admission  is  equal  to  un  aban« 
doaiog  of  his  contention. 

I,  therefore,  agree  with  my  learned  col- 
league in  reversing  tlie  decision  of  tho 
Lower  Appellate  Court,  and  restoring  and 
affirming  that  of  the  first  Court  with  all 
coats. 


The  27th  April  ia7I. 

Pres€nl: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover^ 
Judges. 

Applteatton  f^r  partial   exeoatlon— > 
Frooeedlzi^a. 

CaaeNo.  482of  1870. 

Miscellaneous  Appeal  from  an  or  det  passed 
by  ihe  Judge  of  Beerbhoom^  dated  the 
21th  October  1870,  affirming  an  order  of 
ihe  Subordinate  Judge  of  that  Distiicif 
dated  the  2nd  March  1870. 

Koylas  Nath  Ghose  (Becrea-holder) 
Appeilanif 

versus 

I^itya  Shama  Dossee  (Judgment-debtor) 
Respondent, 

Baboo  Gopal  La  [I  Miller  for  ^-PP^^^^^* 

Baboo  Mohinee  Mohun  Roy  for   Re- 
spondent. 

An  application  to  exeoate  an  aliquot  part  of  a  decree 
though  irregular  and  ioefleotual  for  the  purpose,  muet, 
if  made  bonA  fdt  under  a  misapprehension  of  the  law, 
be  regarded  as  a  proceeding  which  keeps  the  decree 
ative. 

Glover,  J.— This  is  an  application  for 
execution  of  a  decree  of  which  the  present 
judgment-creditors  are  the  purchasers.  The 
purchase   was   made   in    1865,    The   first 
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execution  was  taken  oat  by  the  orignal 
decree-holder  in  June  1861,  and  further  pro- 
ceedings were  taken  from  time  to  time  up  to 
the  10th  of  December  1864,  and  there  is  no 
question  that  up  to  that  date  every  thini;  was 
conducted  according  to  the  regular  procedure. 
From  the  date  of  their  purchase,  the  two 
decree-holders  made  several  attempls  acting 
separately,  each  one  on  account  of  his  own 
share,  to  get  execution  of  the  decree,  and 
the  proceedings  in  connection  therewith  went 
on  up  to  June  1869,  when,  on  a  special 
appeal  decided  by  Justices  L.  S.  Jackson  and 
Markby,  it  was  held  that  these  purchasers  of 
an  aliquot  part  of  a  decree  were  not  entitled 
to  tuke  out  execution  in  the  form  in  which 
they  had  taken  it.  Upon  this,  the  two  pur- 
chasers joined  together  and  took  out  one 
execution  as  for  the  whole  decree  against  the 
judgment-debtors.  That  application  was 
made  on  the  9th  of  July  1869.  The  Judge, 
whilst  finding  that  up  to  1865  effectual  pro- 
ceedings had  been  taken  and  money  paid  for 
the  purpose  of  executing  the  decree,  holds 
that  in  accordance  with  a  decisioti  of  this 
Court  of  the  15th  of  March  1869,  in  the 
case  of  Poorno  Ch under  Mookerjee  and 
others  versus  Sharoda  Churn  Roy,  to  be 
found  in  Volume  XI,  Weekly  Reporter, 
page  241,  execution  could  not  proceed  upon 
an  application  made  with  a  view  to  execute 
nn  aliquot  part  of  a  decree,  and  that  there- 
fore all  proceedings  between  December  1864 
and  the  last  application  for  execution  in 
1869  were  null  and  void,  and  consequently 
that  the  present  purchasers  of  the  decree 
were  barred  by  the  Statute  of  Limitation, 
more  than  three  years  having  elapsed  since 
any  bona  fide  proceeding  had  been  taken  to 
keep  the  decree  alive. 

This  decision  appears  to  us  to  be  wrong. 
In   the   first   place,    the    order    passed     by 
the   learned  Judges  of  this   Court  in    spe- 
cial   appeal   on    the   24th    of    June    1869, 
merely    decided    that    the    application    for 
execution   could   not   proceed    in     its  then 
separate  form,  and  the  decision  of  the   15th 
March     1869  on    which   the  Judge  places 
special  reliance  distinctly  left   this  question 
of   limitation    undetermined.     The    learned 
Judges  say  that  with  reference  to  whether 
the    proceedings    which    had    been    taken 
would  be  effectual  proceedings  to  keep   the 
decree  in  force  so  as   to  save  the   decree- 
liolder  from  the  operation  of  Sections  20 and 
21  of  Act  XIV   of   1859,    was  a   question 
with  which  they  did  not  deah     The  decision 
went  simply  on  the  question  as  to  whether 
the  proceedings  in  execution  were  legal. 


There  is  another  case  which  the.Jndge 
thinks  to  have  been  set  aside  by  the  raling 
last  quoted,  namely,  the  case  of  Roy  Preo- 
nnth  Chowdhry  and  others  versus  Pran  Nath 
Roy  Chowdhry,*   in   which    it    is   distinct- 
ly laid  down  that  an  application  made  by 
one  or  more  out  of  several  decree-holders  is 
an  application  made  in  the  interests  of  all 
and  that  every  proceeding  taken  by  one  is  a 
proceeding  taken  for  the  benefit  of  all  to 
enforce  the  judgment  or  to  keep  it  in  force. 
This  decision,  which  has,  we  may  observe, 
been  followed  in  more  than  one  instance,  is 
certainly  not  set  aside  or  overruled  by  the 
decision    in   the   case   of  Poorno   Ch  under 
Mookerjee.     It  is  clear    that   all    that  the 
Judges  meant  to  lay  down  in  that  case  was 
that  the  purchaser  of  an  aliquot  share  or 
part  of  a  decree  could  not  take  out  execa- 
tion    proceedings    for    the   particular   share 
he  had  purchased  ;  but   they   did    not  say 
that  if  such  proceedings  were  taken  under 
a  misapprehension  of  the  law  but    with  a 
bona  fide  endeavour  to  recover  the  amount 
due    the  decree-holders  might  not  be  suc- 
cessful  when    the  proceedings  were  legiti- 
matised   by  all   the  purchasers  joining   to- 
gether   in    one    application   for   execution. 
In  the  present  case,  therefore,  the   point  to 
be  decided  was   whether  the  previous  pro- 
ceedings of  the  purchasers,  admit  tins:   them 
to  have  been  irregular,  were  bona  fide  pro- 
ceedings taken  to  keep  the  decree  alive.     It 
appears    that    money    was    paid    by    these 
parties  on  several  occasions  between   1865 
and  1867,  and  it  is  nowhere  contended    that 
these  payments  on  the  part  of  the  purchasers 
were  not  bona  fide.  On  the  contrary,  the  only 
oVtjection  made  to  them  in  the  petition  of 
appeal  to  the  Judge   was   that   they    were 
illegal.      This    being    so,    and    taking    the 
whole   tenor  of    the   Judge's   decision    into 
consideration,  we  think   that   there    was  a 
quasi  finding    that  these  proceed infjs   were 
bona  fide,  and  the  Judge  was  quite  justified 
in  presuming  them  to  have  been  so  when  no 
mala  fides  was   insinuated.     If  the  proceed- 
ings   taken  between    1865    and    1867  were 
bona  fide,  it  is  clear  that  the    present   appli- 
cation by  both  the  purchasers  of  the   decree 
jointly  is  an  application  made  within  3  years 
of  the  last  proceedings   taken  in  execution, 
and  therefore  is  within  time. 

The  decision  of  the  Judge  below  is  there- 
fore reversed,  and  execution  will  be  allowed 
to  proceed  in  the  usual  way. 

•  8  W.  R.,  p.  100. 
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The  27th  April  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Jurladletton— XUepal  Distraint— Seo- 
tion  23  Act  Z.  1859. 

Case  No.  1831  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Deputy  Commissioner  of  Maunhhoom, 
dated  the  28<A  March  1870,  affirming  a 
decision  oj  the  Moonsiff ,  of  Rughoonath- 
pore^  dated  the  ZOth  September  1869. 

Sam  Bishio  Acharjee  (Defendant) 
Appellant^ 

versus 

Chyet  Lall  Tewarry  (Plaintiff)  Respondent. 

Baboo  Bhowanee  Churn  Dutt  for  Appellant. 

Baboo  Pitambur  Chatterjee  for  Respondent. 

A  suit  bv  a  ryot  for  the  recovery  of  the  value  of  his 
property  aiegally  distrained  as  the  property  of  another 
ryot,  is  one  failing  under  Section  23  Act  X  of  1859  and 
eaonot  be  brought  in  the  CSvil  Court. 

Glover,  J. — The  point  for  decision  in  this 
special  appeal  is  whether  the  Civil  Court 
had  jarisdiction  to  irj  the  suit. 

The  plaintiff  sued  for  the  value  of  cer- 
taia  paddy  said  to  have  been  illegally  dis- 
trained by  the  defendant  landlord  for  rent 
due  by  a  third  party. 

It  appears  that  the  plaintiff  brought  a 
8Qlt  under  Act  X  of  1859  Section  139,  in 
1869,  which  was  dismissed. 

There  was  considerable  argument  as  to 
what  was  the  nature  of  this  suit.  The 
Deputy  Commissioner  in  his  judgment  styles 
it  '*  a  claim  preferred  on  the  ground  that 
the  crop  distrained  belonged  to  the  plaintiff 
and  not  to  the  distrainee.'*  To  clear  up  the 
point,  the  record  of  the  case  was  sent  for, 
and  it  appears  from  it  that  the  suit  was  one 
for  *<  illegal  distraint"  under  Section  139, 
Act  X  of  1859. 

la  the  case  of  Joy   Lall    Shnh    versus 
jonath    Paul    Ghowdhryi    IX  Weekly 


Reporter,  162,  the  question  as  to  whether  a 
party  between  whom  and  the  distrainor 
there  existed  no  relationship  of  landlord 
and  tenant,  could  sue  for  damages  in  a  Civil 
Court  was  much  discussed,  and  it  was  de« 
cided  that  such  a  suit  would  fall  either 
within  Section  139  or  Section  143  of  Act 
X  of  1859,  and  would,  under  the  Clauses  of 
Section  23,  be  cognizable  solely  by  a  Revenue 
Court. 

The  precedent*  quoted  by  the  Deputy 
Commissioner  has  been  virtually  overruled 
by  later  decisions. 

We  think  that  the  ruling  in  Joy  Lnjl 
Shah  versus  Brojonath  Paul  is  the  correct 
one,  and  that  the  plaintiff's  suit  for  the 
recovery  of  the  value  of  his  property  ille- 
gally distrained  as  the  property  of  another 
ryot,  was  one  falling  under  the  provisions 
of  Section  23  Act  X  of  1859  and  could 
not  have  been  brought  in  the  Civil  Court. 

The  appeal  must  be  allowed  and  the  order 
of  both  lower  Courts  reversed  with  costs. 


The  27th  April  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  W.  Aiuslie^ 
Judges. 

Authority  of  roll  Bench  Bnllnffft^ 
A|pe  of  majority— Seotloa  26  Act 
ZXi  of  1858— Admissions. 

Case  No.  2073  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dacca,  dated 
the  16th  August  1870,  affirming  a  deci- 
sion of  the  Moonsiff  of  Furreedpore, 
dated  the  26th  January  1870. 

Tarinee  Pershad  Sein  (Defendant)   Appel* 
lant, 

versus 

Dwarkanath  Bukheet  (Plaintiff)  Respond^ 
ent. 

Mr.  Mun  Mohun  Ghose  and  Baboo  Bung- 
shee  Dhur  Sein  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Grija  Sun- 
hur  Mojoomdar  for  Respondent. 

♦  1 W.  B.,  pw  86. 
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In  preference  to  rnUngf  of  the  Bomb«v  High  Court* 
the  Hij<h  Court  *t  Fort  William  held  itself  bound  to 
follow  k  ruling  of  its  own  Full  Bench  to  the  effect  that 
the  provision  as  to  majority  in  Section  2^  Act  XL  of 
1853  j^pplies  though  proceeding:  may  not  have  been 
taken  in  the  Civil  Conrt  for  the  care  o*f  the  person,  or 
protcctloD  of  the  property  ?>f  one  (not  behigf  an  European 
i^ritish  subject)   who  has  attained  the  age  of  18  years. 

A  plaintiff  abandoning:  his  own  case  and  fallinsf  back 
on  the  admissidB  of  the  d^ndaat  is  bonnd  to  talpe 
^08^  adiBts^ion^  aa  they  gtavd  and  in  th^ir  enUrety. 

Ainslie,  J.— Dwarkanath  Rdkheei^  snes 
on  his  own  oiccount  and  as  cu^rdian  of 
liis  raiuor  brother  Moblma  Chunqer  Rukbeei 
to  recover  possession  from  the  defeaditnt, 
Tarinee  Pershad  Sein,  of  a  6  annas  sliare  of 
an  ancestral  jote  and  a  IQ  annas  share  of 
the  famifj  khanabaree  out  of  8  annas  of 
the  former  and  12  annas  of  the  latter, 
"which  have  come  into  the  possession  of  th^e 
latter  under  a  conveyance  purporting  to  be 
executed  bj  all  the  members  of  the  family. 

Tlie  first  Court  decreed  tlie  claim  as  slat- 
ed by  the  plaintiff. 

The  Subordinate  Jndjre  of  Furreedpore, 
on  appeal  by  tlie  defendant  disallowed  the 
claim  as  to  2  anoijs^  of  each  property,  but 
affirmed  the  decree  as  to  the  remainder. 

The  defendant  appeals  to  this  Court,  and 
the  first  ground  ur^ed  is  that  the  suit  was 
wrongly  brought  by  Dwarkanath  as  guar- 
dian, inasmuch  as  it  has  been  fbund  that 
his  brother  Mohima  has  attained  the  age  of 
16  years  and  under  Hindoo  Law  is  not  a 
minor. 

Tlie  question  of  majority  is  ia  thi#.  case 
one  of  procedure  only.  The  plaintiff  has 
been  allowed  to  proceed  -with  thfe  suit  un- 
der Section  3  Act  XL  of  1858,  and  by 
Section  26  of  that  Act  it  is  enacted  that 
•*  for  the  purposes  of  this  Act  every  person 
shall  be  held  to  be  a  minor  who  has  not 
nttain^>d  the  age  of  18  years  ;'*  and  it  was 
held  by  a  Full  Bench  of  this  Court  (X 
Weekly  Reporter,  Full  Bench  Rulings,  page 
3C)  that  this  provision  applies  though  pro- 
ceodinjis  mny  not  have  been  taken  in  the 
Ciril  Court  for  the  care  of  the  person  or 
protection  of  the  properly  of  a  person  (not 
beinjr  n  European  Bi^iriah  subject)  who  has- 
not  attained  the  age  of  18  years. 

Mr.  Gliose  for  the  special  appellant  has 
referred  to  two  Bombay  cases  reported  in 
the  2ad  and  5fli  Volumes  of  the  Bombay 
I^eports  at  p,  p.  329  and  95  resj»ectively  ; 
but  we  think  we  iire  bound  to  follow  the 
ruling^of  the  Full  Bench  of  this  Court  on 
ihe  point. 


The  objection  on  the  merits  is  that  the 
Lower  Appellate  Court  has  come  to  no  proper 
fiudiog  as  to  the  state  of  the  family. 

It  appears  that  there  were  two  cousins, 
Qour  and  Nihal  Chand,  who  held  12  annas 
of  the  jote  or  homestead,  Gour  owning  4 
annas  of  each  and  Nihal  Chand  8  annas  of 
each* 

Gour  had  4  sons  who  lived  to  inherit 
from  him,  Puddo  Lochun,  Suroop,  Ram 
Coomar,  aud.Bunsee  Budduflu  The  plaintiffs 
are  the  sons  of  Puddo  Lochun.  They  aver 
that  tlieir  ftither  and  his  broilrer  Suroop 
Ifved  in  union  while  the  other  two  brotliers 
lived  separate^  Consequently,  on  the  death 
of  Suroop,  his  one<-foorth  share  of  tinir 
father's  estiate  w«s  taken  by  Puddo  Lvdinn 
to  the  exclusion  of  Ram  Coomar  and  Bunsee 
Buddon.  Thtis  Puddo  Lodion  became 
possessed  of  2  annas  of  both  jote  and  home- 
stead. 

It  is  further  alleg<ed  ih^t  Puddo  Lochun 
acquired  by  purchase  from  Nilial  a  further 
share  of  2  annas  in  each^  and.  that  lodro 
Monee,  his  wife  and  mother  of  the  plaintiffs, 
sabaequently  purchased  2  anaaa  of  the^  joti( 
and  6  annas  of  the  homestead  from  certain 
persons  who  had  bougiit  the  same  (torn 
Nihal  Chand. 

These  acquisitions  are  stated  by  the 
plaintiffs  to  have  been  made  entirely  on  their 
separate  account  by  their  father  and  mother. 

The  plaintiffs*  share  as  stated  by  them 
comes  to  6  annas  of  the  jote  and  10  annas 
of  the  homestead. 

Jote.    BomesU/od. 
Paddo  LochoD^s  share  inherited 

from  his  father     1  anna     1  anna. 

Ditto  inherited  from  Suroop...  1  anna  1  anna. 
Ditto  purchased  by  himself  ..«  2  annua  2  annar. 
Ditco  ditto  by  Indro  Monee  ...  2  annas     6  onnaa. 

...    6  aonaa.  10  annas. 


ToUl 


The  defendant  on  the  other  hand  denies 
that  Puddo  Lochun  and  Suroop  lived  in 
union,  but  separate  from  the  other  broUiers, 
and  states  that  the  whole  family  held  Cannae 
of  the  jote  and  homestead  which  on  tho^ 
death  of  Suroop  was  divisible  in  equal  shares 
between  the  three  survivors,  and  thmt  tbeee 
survivors  jointly  purchased  2  annas  of  the 
jote  and  6  annas  of  the  homestead  fVom  the 
represenfatives  of  Nihal  Chand  and  tlios 
held  in  common  8  annas  of  the  former  and 
12  annas  of  the  laiter,  which  they  conveyed 
to  hiui  by  the  deed  of  sale  put  forward  in 
the  suitb  He  aiso  denied  tlmt  Puddo  Lo* 
chun  purchased  a  2  annas  share  from  IVibal. 
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The  Subordioate  Judge  has  foand  that 
phiDiiff  hag  entirely  failed  to  prove  any  pur- 
cbase  by  Pbddo  Lochun. 

He  then  gops  on  to  find  as  follows : — "  Both 
**  the  plMD tiff  and  defendant  have  admitted 
"that  with  the  exception  of  the  aforesaid  2 
"annas  share,  the  share  of  the  plain liflTs 
"  father  Puddo  Lochun  amounted  to  2  annas 
"inclusive  of  the  share  enjoyed  by  Suroop. 
"Hence,  under  the  aforesaid  circumstance,  I 
"do  not  see  the  necessity  for  determining  in 
"  this  case  whether  the  said  Puddo  Lochun 
"obtained  the  entire  share  enjoyed  by  Su- 
"  roop  or  the  one-third  of  the  same." 

It  is  true  that  the  plaintiff  claims  2  annas 
OQt  of  4  annas  and  that  the  defendant  assigns 
to  him  2  annas  out  of  6  annas,  and  thus  there 
is  no  diflerence  in  the  actual  quantity  of  the 
share  to  which  plaintiff  is  entitled  under 
either  allegation  ;.  but  there  is  a  most  material 
difference  in  the  quality  ;  in  one  case  it  is  a 
separate  estate, — in  the  other  a  share  of  a 
joint  estate. 

If  the  plaintiff  is  to  have  the  benefit  of  the 
defendant's  admission,  he  must  take  it  in  its 
entirety  sod  aceept  ibe  share  offered  to  him, 
m  ft:  shiire  of  an  undivided  estate.  The  Su>b- 
ordinatQ  Judge  bos  treated  the  admission  of 
the  d^Ceadant  as  conclusive  ;  but  if  the  plain- 
tiff were  to  abandon  h-is  own  case  and  fall 
back  on  the  admissions  of  the  defendant,  he 
wonld  be  bound  to  take  them  as  they  stand, 
and  by  so  taking  them  he  would  on  his  own 
part  admit  that  at  least  up  to  the  death  of 
Suroop  the  family  remained  undivided.  Now 
we  think  it  is  qaite  clear  that  the  plaititiff 
never  intended  to  take  up  this  position,  and 
that  fihe  Subordinate  Judge,  in  refusing  to 
try  plftiotiff*6  case  as  stated  by  him  and  re- 
lying upon  defendanrt*8  statement  as  an  ad- 
mission, has  taken  up  ground  for  the  plain- 
tiff which  he  (plaintiff)  would  be  the  last  to 
occupy  himself.  No  doubt  the  Subordinate 
Judge  did  not  do  this  intentionally.  He 
seems  to  have  thought  there  was  no  objec- 
tion to  taking  defendant's  statements  pieee- 
meal,  holding  him  to  what  suited  his  pur- 
pose and  refusing  to  notice  what  was  ad- 
verse ;  but  in  this  he  was  clearly  wrong. 
His  judgment  on  this  point  ns  it  stands,  is 
founded  solely  on  defendant's  admission. 
That  admission,  if  properly  and  fairly  con- 
strued and  deliberately  accepted,  involves 
the  acceptance  of  the  allegation  that  the 
family  was  undivided  at  least  up  to  the  death 
of- Suroop,  and  this  would  have  a  most  im- 
potlOQtVheariu^.on  the  remaining  part  of  the 


case,  namely,  the  question  whether  the  pur* 
chase  in  Indro  Monee's  name  was  really  ^ 
separate  purchase  by  her  or  a  joint  purchase 
by  the  family.  This  was  entirely  overledk« 
ed  by  the  Subordinate  Judge. 

If  the  plaintiff  deliberately  eleotf  to  stan4 
by  the  admission  of  the  defendant,  taking  the 
whole  of  it  as  it  stands,  the  Lower  Appel* 
late  Court  will  have  to  re- try  the  question  a(| 
to  this  last  purchase,  assuming  as  w  faqt  that 
the  family  was  undivided  at  the  data  o^ 
Suroop's  death,  and  to  find  whether  plaintiff 
has  proved  that  there  was  an  actual  separa- 
tion  in  estate  between  the  date  of  Suroop'ii 
death  and  the  date  of  lodro^  Moaee's  pur^ 
ohase^ 

If  the  plaintiff,  on  the  other  hancl»  declines 
to  take  the  2  annas  assigned  to  bim  in  de- 
fendant's answer  as  a  part  of  a  joint  estate^ 
it  will  be  necessary  for  the  Judge  lor  try 
whetter  Puddo  Loehuu  and  Suroop  wer^r 
living  separate  in  estate  from  tbetr  Oftbei^' 
two  brothers,  and  whether  the  former  con- 
seqnently  took  ezehratre  possession  of  the  I 
anna  share  of  Suroop.  If  the  plaintiff  can- 
not establish  this;  hd  iriM,  bA  regards  this 
part  of  the  case,  only  be  entitled  to  one- 
third  of  4  nnno^  sl(»ted  by  him  to  be 
the  total  ancestral  estate  of  his  father  and 
uiicle,  for  the  Subordinate  Judge  has  idretf 
dy  found  as  a  fact  that  Puddo  Loehun'a 
purchase  from  Nihal  Chand  is  not  in  any 
way  established  ;  and  as  phiintiff  has  framed 
h4s  title  specifically  in  one  way^.ke  camiot, 
on  failure  to  establish  his  own  csise,  iiiU 
back  upon  a  case  taken  from^  defendant's 
statements  unless  he  consents  to  take  it  in 
its  entirety;  and  this,  we  are  supposing,  he 
refuses  to  db. 

Phiiniiff  has  stated  the  &n<^estral  estate  t^ 
be  limited  to  4  annae  and  by  this  statemieliit 
he  is  bound,  and  beyond  this  he  cannot  g^. 
He  clnirais  ooe  ha/1  f :  if  be  can  establish^a^ri^t 
to  this,  well  and  goodl  IFilot|>he'eflt  oHly 
get  a  one-third  share. 

If  plaintiff  does  not  succeed  in  proving 
the  separation  in  estate  of  Suroop  and 
Puddo  Lochun  from  the  other  brothers,  the 
Subordinate  Judge  will  have  to  re-consider 
the  judgment  as  to  Indro  Monee'6  pdt*chase,^ 
for  the  suit  will  they  stand^  as  in  the  first 
considered  case  of  plaintiff  agreeing  to  accept 
defendant's  admissions  in  their  entirety* 
There  will  be  no  proof  of  separat'on  up 
to  Suroop's  death  and  plaintiff  will  have 
to  establish  the   subseqiieat  separation  by 
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evidence  sufficieot  to  rebut  the  presumptioQ 
of  union. 

In  conclusion,  we  would  remark  that  the 
finding  of  the  Judge  on  the  point  of  separa- 
tion  is,  as  it  stands,  very  incomplete  and 
unsatisfactory.  He  says  nothing  about  sepa- 
ration in  estate  and  speaks  only  of  separation 
an  food.  Then  the  date  of  separation,  if 
there  really  was  any,  is  only  given  as 
**  from  a  long  time."  But  as  there  is  nothing 
in  the  judgment  to  show  when  Suroop  died 
or  when  the  sale  to  Indro  Monee  took  place, 
and  for  all  we  know  these  may  have  been  a 
still  longer  time  ago,  it  cannot  be  said  that 
there  is  any  valid  reason  given  for  the  con- 
clusion,— *'  Hence  the  plea  set  up  by  the 
**  defendant  Tarinee  Pershad  that  the  said 
*'  shares  were  purchased  with  joint  funds  is 
*'  not  fit  to  be  admitted." 


The  case  is  remanded  for 
reference  to  the  above  remarks, 
low  the  result. 


re- trial   with 
Costs  to  fol- 


The  27th  April  1871. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  Onoo- 
cool  Chunder  Mookerjee,  Judges, 

Seetton  Id  Act  Z*  1859*8eotlon  20 
▲ot  VUZ  (8.  OO  1869  — Xiandlord 
and  tenant— ITotloe  of  re-linqalah<« 
ment  —  Boldinff  over  —  Onus  pro- 
band! • 

Case  No.  2417  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  26th  August  1870,  modijying  a  deci- 
sion of  the  Moonsiff  of  Chuprah^  dated 
the  iSth  June   1870. 

Tiluck'Pattuck  (Defendant)  Appellant, 

versus 

Mohabeer  Paudey  and   another  (Plaintiffs) 
Respondents. 

Baboo   Debendro  Narain  Bose  for 

Appellant. 

Baboo  Bama   Churn  Banerjee  for 
Beapondents. 


A  ryot  18  ander  no  obligfation  to  give  any  notice 
under  Section  19  Act  X  of  1859,  or  under  Section  20 
Act  VIII  (B.  C.)  of  1869  ,nierely  to  entitle  him  to  give 
up  the  land  at  the  termination  of  a  short  lease  under 
which  he  holds. 

A  landlord  claiminfl:  rent  from  snch  ryot  for  a  period 
after  the  expiry  of  his  lease,  is  bound  to  prove  that  the 
latter  held  on  subsequently  to  the  term  of  the  lease. 

Macpherson,  J, — The  case  must  be  re- 
raauded  to  be  re- tried  upon  the  question  as 
to  whether  the  defendant  did  or  did  not 
remain  on  after  the  year  1274,  so  as  to  be 
liable  to  the  plaintiff  for  the  rent  which  the 
plaintiff  claims  from  him  in  this  suit. 

The  Subordinate  Judge  has  entirely  mis* 
applied  Section  20  Act  VIII  of  1869 
(Bengal  Council),  which  has  no  reference 
to  this  case.  Section  19  Act  X  of  1859 
is  almost  equally  inapplicable,  because  the 
tenant  held  under  a  lease  which  came  to  an 
end  in  the  year  1274  ;  and  it  is  clear  that 
a  ryot  is  under  no  obligation  to  give  any 
notice  under  Section  19,  merely  to  entitle 
him  to  give  up  the  land  at  the  termination 
of  a  lease  for  a  short  term  under  which  be 
holds. 

The  Subordinate  Judge  has  also  gone 
wrong  in  thinking  that  it  lay  wholly  and 
exclusively  upon  the  defendant  to  prove 
the  fact  of  his  having:  given  up  the  land. 
It  appears  to  me  that  it  lies  upon  the 
plaintiff,  who  says  that  he  did  not  relin- 
quish when  the  term  of  his  lease  expired, 
to  prove  that  the  defendant  held  on. 

The  Court  must  look  at  the  whole  of 
the  evidence  on  the  record,  and  find  whe- 
ther as  a  matter  of  fact,  after  the  expiry 
of  his  lease,  the  defendant  did  hold  on.  If 
he  did,  he  will  be  liable  to  pay  rent ;  if  not, 
the  plaintiff's  case  must  fail. 

The  appellant  is  entitled  to  the  coats  of 
this  appeal. 

Mookerjee,  J. — This  was  a  suit  to  tecotrer 
arrears  of  rent  for  the  years  1274,  1275, 
1276,  and  12  annas  kist  of  1277.  The 
defence  was  that  as  the  lease  expired  in 
1274,  defendant  had  given  up  possession  at 
the  end  of  that  year.  The  defendant  al^ 
pleaded  that  he  has  paid  the  rent  for  1274. 

The  first  Court  gave  a  decree  for  the 
rent  of  1274  and  dismissed  the  real  of 
the  claim.  Both  parties  appealed  to  the 
Subordinate  Judge,  Moulvie  Itrut  Hoasein, 
who  decreed  the  appeal  of  the  plaintiff 
and  dismissed  that  of  the  defendant.     Tbn 
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Sahordioate  Judge  holds  that,  inasmuch  as 
the  defendant  ryot  has  not  given  any  written 
notice  to  the  plaintiff  under  Section  20 
Act  VIII  of  1869  (B.  C.)  of  his  intention  to 
relinquish  the  land,  he  is  liable  for  the  rent 
of  the  same.  He  also  lays  it  down  as  a  pro- 
position of  law  that  '*  parole  evidence  of 
"  witnesses  is  not  sufficient  proof  to  establish" 
the  point  of  relinquishment,  but  that  the 
defendant  ought  to  have  produced  a  written 
notice. 

I  think  the  Judge  is  wrong  in  every  point 
that  he  hns  decided.  He  is  wrong  in  hold- 
ing that  the  onus  of  relinquishment  is  on  the 
ryot.  It  is  admitted  that  the  lease  under 
which  the  ryot  entered  was  a  lease  for  three 
years  certain,  and  extended  from  1272  to 
1274.  The  allegation  of  the  plaintiff  is  that 
although  the  lease  expired  at  the  end  of 
1274,  the  ryot  continued  to  hold  on  and  has 
cooseqiiently  made  himself  liable  for  rent. 
The  plaintiff  must,  therefore,  prove  his  alle- 
gations. 

Then  it  is  said  that  the  duty  of  the  ryot 
iras  to  give  a  written  notice  under  Section 
20  of  Act  VIII  of  1 869,  B.  C.  This  Section 
hns  been  wrongly  applied  by  the  Subordinate 
Judf^e.  It  does  not  apply  to  cases  where 
the  ryot  holds  under  a  lease  which  was  for 
a  limited  period,  which  period  has  expired. 
After  the  expiry  of  the  lease,  the  ryot  had 
no  right  to  hold.  He  micrht  have  been  consi- 
dered to  be  a  trespnsser  by  the  plaintiff  and 
would  have  rendered  himself  liable  to  wnsi- 
lat.  He  would,  therefore,  be  perfectly  justi- 
fied in  giving  up  possession.  The  plaintifi 
ou^lit  to  have  known  that  the  lease  liad  ex- 
pired, and  not  required  a  written  notice. 

The  defendant,  however,  had  adduced  wit- 
nesses to  prove  that  he  left  the  jote  on   the 
expiry  of  the  term  of  the  lease.     The  Subor- 
dinate Judge   was   of  opinion    that    parole 
testimony  was  insufficient  in  law  to  prove 
the  fact  of  the  relinquishment.     In  this  view, 
he  is  entirely   wrong.     Parole   evidence,    if 
believed,  is  as  sufficient  to   prove  a  fnct  as 
documentary   evidence.      The     Subordinate 
Jud^e  should  not  have  rejected  it  as  insuffici- 
ent in  law  to  prove  the  defendant's  averments. 
I  would,  therefore,  remand   the  case   for  a 
proper  decision  with  adyertence  to  the  above 
remarks.     The   Judge   should   in   the    first 
ioetance   call    on    the   plaintiff  to    establish 
Lis  case,  and  if  he  succeeds  in  doing  so  will 
then    see  whether    the  defendant   hns    been 
able    to  rebut  the  evidence  produced  by  the 
plaiotiff,  aud  decide  the  case  according  to  the 
retail  of  that  inquiry. 


The  27th  April  1871. 
Present : 

The  Hon'ble  P.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Pre-emption— Bzeontlon  sale. 

Case  No.  2711  of  1870. 

Special  Appeal  from  a  decision  passed  iy 
the  \st  Subordinate  Judge  of  Hooghly^ 
dated  the  22nd  November  1870,  reversing 
a  decision  of  the  Mo  on  si ff  of  Serampore 
dated  the  Sth  August  1870. 

Shaikh  Ferasut  Ali  (one  of  the  Defendants), 
Appellant^ 

versus 

Ashootosh  Roy  Singh  and  another  (Plaint- 
iffs)  Respondents. 

Baboos  Romesh    Chunder  Mitter  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboo  Kishen    Sucea   Mooherjee    for  Re- 
spondents. 

Daring  the  minority  of  two  oot  of  four  brothers,  an 
ikrarnamah  was  entered  into  between  them  to  the  effect 
that  no  separation  was  to  take  place  without  the  consent 
of  all,  and  that  if  one  of  them  separated  without  aach 
consent  he  was  to  forfeit  his  share  of  the  family  pro- 
perty, and  that  if  any  one  wished  to  dispose  of  his  share 
he  wa3  to  give  his  brothers  the  prcierence.  One  F  pur- 
chased at  a  private  sale  the  share  of  3f^  one  of  the  bro- 
thers. On  this,  two  of  the  brofiiers,  A  and  J,  brooght  a  snit 
a^aiust  /^  to  set  aside  the  sale  as  contrary  to  the  terms 
of  the  ikrarnamah,  and  urged  their  claim  to  pre-emption. 
The  suit  was  decreed  with  a  stipulation  that  the  purchase- 
money  should  be  paid  back.  This  not  having  been  done, 
F  sued  Jf,  got  a  decree,  and  in  execution  put  up  for  sale 
M*8  rights  and  interests  in  the  family  estate,  bought 
them  himself,  and  took  possession.  The  present  suit  ia 
by  A  and  J  to  recover  possession  on  the  ground  that 
M  bad  no  rights  and  interests  left  which  could  be  sold 
in  execution. 

Held  that  as  M  had  never  separated  his  share  had 
not  been  forfeited,  and  that  the  only  other  privilege  left 
to  the  plaintiffs  under  the  ikrar,  trt/.,  pre-emption,  could 
not  be  exercised,  inasmuch  as  M  had  not  sold  his  share 
the  sale  having  been  the  act  of  the  Court. 

Glover^  J. — The  plaintiffs  in  this  case 
are  two  of  the  four  sons  of  Nobokisthore  Roy 
Singh,  the  other  two  sons  being  Mohabha- 
rut,  ti pro  forma  defendant,  and  Juggernath 
who  died  without  issue.  During  the  mino- 
rity of  Joy  kishen  and  Juggernath  an  ikrar- 
nanoah  was  entered  into  between  the  brother 


Digitized  by 


Google 


45d 


<Hvil 


THB  WEEKLY  BEPOETER 


RuHngg.       [Vol.  XV. 


in  1273,  thetftrms  of  which  were  that  they 
were  to  contiDue  to  live  joiotly,  that  no  se- 
paration was  to  take  place  without  the  con- 
sent of  all,  that  if  any  one  of  the  brothers 
did  separate  withont  such  consent  he  was  to 
forfeit  his  share  of  the  family  property  ;  and 
that  if  any  one  wished  to  dispose  of  his  share 
he  was  to  give  his  brothers  the  preference. 

The  plaintiffs'  statement  is  that  their  bro- 
ther Mohahhanit  separated  himself  from  the 
rest  of  the  family  without  their  consent  and 
t^hereby  forfeited  his  ah^re  of  the  estate. 
7hey  also  aay  that  ihe  defendant  Ferasut 
A(i,  who  purchased  in  execution  of  a  decree 
the  righta  and  interesU  of  this  Mohabharut, 
in  reality  bought  nothing  at  all,  inasmuch 
as  before  the  snle  took  place  Mohnbharut 
had  lost  his  shore  by  seipftrating  without  tlie 
consent  of  his  brothers. 

It  appears  that  the  defendant  Ferasut 
All  purchased  in  the  first  place  at  a  private 
sale  id^ohabharut's  4  annas  share  in  the  pro- 
perty. On  this,  Ashootosh  and  Joykishen 
brought  a  suit  against  Ferasut  AH  to  set  the 
sale  aside  on  the  (ground  that  it  had  been 
mocle  contrary  to  the  terms  of  the  ikrar> 
namah  at)d  that  they  were  en^titled  to  pre- 
emption^. The  suit  was  decreed  against  Fe- 
rasut AH,  the  ctecree  stipulating  that  the 
purchase  money  sliould  be  paid  back  to  the 
purchaser.  The  money  was  not  paid  back, 
and  Ferasut  Ali  brought  a  suit  against  Mo- 
habharat  to  recover  H.  He  got  a  decree  and  in 
fexecutipn  put  up  for  sale  the  rights  and  in- 
tereets  of  MohaiblMirut  in  tite  family  estate, 
botigjit  them  himself,  and  took  possession. 
The  present  suit  is  brought  to  recover  posses- 
ffioQ  from  him  on  the  ground  tkat  Moha- 
bl^arut  h^d  no  rights  and  interests  left  which 
could  be  sold  in  execution. 

It  was  alleged  on  the  part  of  the  defen- 
dant that  the  ikrar  between  the  brothers 
was  not  %bon&  fide  proceeding  ;  that  it  was 
an  arrangement  in  fraud  of  creditors.  There 
was  also  a  further  allegation  that  Mohabha- 
rut  bad  not  sepnruted  and  was  still  living 
joiotly  with  his  brothers.  The  Court  of  first 
instance  found  timt  the  ikrar  was  bona  fide 
and  that  Mohahhnrut  had  not  separated  from 
hia  brothers.  The  Moonfiiff,  therefore,  dis- 
missed the  plaintiffs'  suit. 

The  Subordinate  Judge  agreed  with  the 
Court  below  in  cons^idering  the  ikrar  to  be 
bcnafide  on  the  ground  that  it  had  already 
in  a  previous  judgment  been  so  declared 
to  be,  and  he    found  that  that   being  so 


Mohabharut's  share  could  not  be  eoH. 
He,  therefore,  reversed  the  decision  of  the 
Court  of  first  instance. 

This  decision  appears  to  us  to  be  erroae* 
ou8<  The  Moonsiff  has  foond  clearly,  and 
the  Subordinate  Judge  has  likewise  fonud 
(thouffh  not  in  precise  words)  inferentially 
that  Mohabharut  never  did  separate  from  the 
rest  of  his  brothers  ;  and  that  being  so,  there 
would  be  no  forfeiture  of  his  share  even  if 
we  were  to  admit  that  the  ikrar  was  an  in- 
strument which  could  be  supported  on 
groHnds  of  public  policy.  There  bein?  no 
forfeiture,  the  only  other  privilege  which 
the  brothers  had  left  to  them  under  the  ikrar 
was  the  right  to  become  purchasers  by  pre- 
emntion  of  Mohahharut's  shnre  in  the  event 
of  Mohabharut  selling;  but  Mohabharut  has 
not  sold  his  share.  It  has  been  sold  it  is  true, 
but  by  the  action  of  the  Court  in  execution 
of  a  decree  passed  against  Mohnhharut, 
which  is  quite  a  different  thing.  Moreover, 
if  the  plaintiffs  Ashootosh  and  Joykishen 
wished  to  purchase  their  brother'a  share,  they 
could  easily  hate  do«e  so  by  bidding  at  tlie 
sale  which  took  place  in  execution  of  the 
decree. 

It  seems  to  us  that  the  plaintiffs  have  no 
case  and  that  the  defendant  was  quite  justi- 
fied in  taking  possession  of  Mohabharot's 
share  which  he  bought  in  execution  of  de- 
cree. The  decree  of  the  Lower  Appellate 
Court  must  therefore  be  reversed,  and  the 
plaintiffs'  suit  dismissed  with  all  costs. 


Tfae29ih  April  1871. 
Preient  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  t^nd  the  Hon'ble  A.  G.  Mac- 
pherson,  Judge. 

Court  FeeB'  Het,  1870—Staiiip  drntj-*- 
Troat  property. 

In  the  goods  of  H.  B.  Beresford,  deceased; 

and 

In  the  goods  of  Sir   T.  H.  Maddock, 
deceased. 

Reference  to  the  Chief  Justice  by  Mr,  Robert 
Belehambers,  Taxing  Officer  of  the  High 
Court,  under  Section  5  af  the  Court 
Fees'  Act,  1870. 

Under  the  Court  Fees*  Act,  1870,  trnst  property  de- 
scending on  the  death  of  the  trustee  is  liable  to  tbe  mi 
valorem  stamp  duty  prescribed  l^y  Schedule  L  2(iu»btf 
11,  to  that  Act. 
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Reference  in  the  first  case. — On  the  22nd 
of  September  last  Mr.  Samuel  Cochrane 
(the  Manager  of  the  Agra  Bank,)  under  a 
power  from  the  Executors  in  England  of  the 
Will  of  Henry  Brown  Beresford,  deceased, 
applied  for  and  obtained  from  this  Court 
letters  of  administration  (with  a  copy  of  the 
Will  annexed)  of  the  property  and  credits  of 
the  deceased. 

The  petition  for  letters  of  administration 
contains  the  following  statements  : — 

'*  That  there  are  assets  belonging  to  the 
"estate  of  deceased  within  the  jurisdiction 
''of  this  Honorable  Court  to  be  adminis- 
"  tered. 

''That  the  amount  of  such  assets  likely  to 
'^  come  to  your  petitioner's  hands  will  not 
"  exceed  the  sum  of  rupees  24,000." 

The  ad  valorem  fee,  prescribed  by  the 
Court  Fees'  Act,  1870,  Schedule  1,  Number 
11,  was,  upon  the  facts  stated  in  the  peti- 
.tioD,  properly  charged  on  the  sum  of  rupees 
24,000,  and  was  paid  without  any  claim 
being  made  to   exemption. 

Mr.  Cochrane  now  applies  that  the  fee 
so  paid  by  him  may  be  refunded,  on  the 
ground  that  the  property  in  respect  of  which 
the  fee  was  paid  belongs  not  (as  stated  in 
the  petition  for  letters  of  administration)  to 
the  estate  of  the  deceased,  but  to  a  marriage 
settlement  of  which  the  deceased  was  the 
last  of  three  trustees. 

The  question  to  be  considered  is  whether 
the  ad  valorem  fee  was  payable  in  respect  of 
property  belonging  (as  it  now  appears)  to  a 
trust.  This  question  may  be  determined 
under  Section  5  of  the  Court  Fees'  Act  ;  but 
there  is  no  provision  in  the  Act  under  which 
an  order  may  be  made  by  the  High  Court, 
or  by  any  Judge  or  oflBcer  of  the  Court,  for 
the  refund  of  the  ad  valorem  fee  after  it  has 
been  paid. 

Under  the  English  Stamp  Act  (55  Geo. 
3  C.  184  Sec.  38,  probate  daty  is  not 
payable  on  trust  property. 

It  is  reasonable  that  probate  duty  should 
not  be  payable  in  respect  of  property  which 
was  Tested  in  the  deceased  as  a  trustee  and 
not  beneficially,  to  which  his  Executor  or 
AdmiDistrntor  can  have  no  title  as  such,  and 
to  efiect  the  transfer  of  which  to  new  trus- 
tees is  the  sole  purpose  for  which  it  is  sought 
to  obtain  probate  or  letters  of  administra- 
tioii. 


There  is  no  provision  in  the  Court  Fees' 
Act  similar  to  that  in  the  English  Stamp  Act 
for  exempting  trust  property  from  the  pay- 
ment of  the  ad  valorem  fee  :  and  the  words 
in  Schedule  1,  if  read  literally,  would  require 
the  fee  to  be  paid  in  all  cases,  if  the  property 
be  above  the  value  of  1,000  rupees,  irrQ- 
spective  of  any  question  as  to  how  the  pro- 
perty is  circumstanced.  It  was,  however,  held 
by  the  Chief  Justice  (Sir  Richard  Couch) 
in  the  case  of  Olivia  Hovenden  George* 
(decided  on  the  10th  of  May  1870)  that 
the  words  in  the  Schedule  must  be  under- 
stood to  mean  **  property  which  the  deceased 
was   possessed  of  or  entitled  to."    In  that 


*  The  14th  May  1870. 

PreietU: 

The  Hon'ble  Sir  lUoburd  Couch,  J83.,  Chief  Justice, 

In  the  goods  of  Olivia  Hovenden  George,  deceased. 

Case  referred  to  the  Chief  Justice  by  Mr,  R,  Bdchambers^ 
Taxing  Officer  of  the  High  Court^  under  Section  5  of 
the  Court  Fees'  Act,  1870. 

Beferencc—BY  a  deed  of  settlement,  dated  21st  July 
1866,  and  made  between  Olivia  Hovenden  Tiery,  widow, 
and  Charles  Lazarus,  certain  shares  of  and  in  real  and 

Srsonal  estate  were  granted,  conveyed  and  assigned  to 
r.  Lazarus,  upon  trust  to  pay  the  income  to  Mrs.  Tiery 
durintr  her  life  for  her  separate  iise,  and  after  her  death 
to  hold  the  property  for  all  her  children  for  the  time 
being  in  such  manner  and  form  as  she  should  by  deed  or 
Will  appoint. 

Mrs.  Tiery  afterwards  intermarried  with  Mr.  Jamei 
George. 

In  July  of  last  year,  shortly  previous  to  her  death, 
Mrs.  George,  in  exercise  of  the  power  reser\'ed  in  the 
Deed  of  settlement,  made  a  Will  and  appointed  her 
husband  and  the  trustee  of  the  settlement  executors. 

The  husband  alone  has  applied  for  and  obtained  pro- 
bate of  the  Will,  but  the  probate  has  been  detained  in 
the  office  pending  the  decision  of  the  question  whether 
the  ad  valorem  fee  prescribed  by  the  Court  Fees*  Act, 
1870,  is  chargeable  m  the  present  case.* 

By  Schedule  1  (Number  11)  of  the  Act,  if  the  amount 
or  value  of  the  property  in  respect  of  which  probate  or 
letters  of  administration  be  granted  exceeds  1,000 
rupees,  a  fee  of  two  per  centum  is  payable  on  auoh 
amount  or  value. 

It  is  submitted  on  behalf  of  the  Executor  that  the 
above  fee  is  payable  in  respect  of  property  which  passes 
under  the  Will,  and  not  in  respect  of  property  whichj  as 
in  this  case,  does  not  pass  under  the  Will. 

By  the  deeds  of  July  1866,  Mrs.  Tierv  settled  the 
property  on  her  children,  reserving  to  herself  the  income 
during  her  life,  as  also  power  to  determine  bv  deed  or 
Will  the  manner  in  whicti  the  property  should  after  her 
death  be  enjoyed  by  those  for  whom  it  was  held  in 
trust. 

The  power  so  reserved  was  not  an  absolute  power  of 
disposition,  under  which  she  was  at  liberty  to  recall  the 
trust  and  dispose  of  the  property  in  some  other  way ; 
but  it  was  a  power  under  which  she  oonld  only  direct 
how  the  property,  which  she  had  already  seeutd  to  th« 
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case  ^6  deceased  was  neither  possessed  of 
tlie  property  in  respect  of  which  probate  had 
"been  obtained  nor  was  she  entitled  to  it — not 
wen  legally  as  opposed  to  beneficially.  She 
liad  the  right  (and  only  the  bare  right)  un- 
6pt  a  settlement,  to  direct,  either  by  Deed  or 
Will,  how  property  already  secured  to  her 
children  should  be  enjoyed,  and  she  exercised 
*nch  right  by  a  testamentary  instrument 
•which  was  proved  in  this  Court  and  admit- 
ted to  probate.  As  that  case  is,  in  its 
))rinci|9al  facts,  different  from  the  present 
xmse,  it  fs  referred  to  the  Honorable  the  Chief 
{Justice  to  determine  the  question  whether 
iproperly  wliich  the  deceased  in  this  tmse 
was  possessed  of  and  entitled  to  as  tra9tee, 
and  not  beneficially,  was  chargeable  with 
the  ad  valorem  fee.  [5tf«  Ttlsley's  Stamp 
Laws,  p.  604.] 

^t/erBnee  in  the  second  eene.— -Andrew 
Koss  Bell  died  in  1841,  having  first  made 
his  Will  and  thereby  appointed  Thomas 
Herbert  Maddock  (afterwards  Sir  Thomas 
Herbert  Maddock)  one  of  the  Executors. 

On  28th  January  1842,  Thomas  Herbert 
Maddock  alone  proved  the  Will  in  the  late 
^Supreme  Court,  and  obtained  probate. 

Thomas  Herbert  Maddock  has  since  died 
In  England,  leaving  no  property  of  his  own 
in  this  country,  but  leaving  Government 
«eeuriiies  for  rupees  21,600  standing  in  his 
name  but  belonging  to  tlie  estate  of  Andrew 
Boss  Bell. 


children,  should  be  enjoyed  by  them.  It  seems  to  me 
that  a  distinction  should  be  drawn  between  the  case  of  a 
Will  made  in  eserdse  of  an  absolote  power  of  disposi- 
^tion  reserved  in  a  deed  of  trust,  and  the  ca.ve  of  a  Will 
made  under «  power  limited,  as  in  the  present  case,  to 
the  act  of  prescribing  the  mode  of  enjoyment  of  property 
by  persons  whose  rights  to  the  property  itself  is  inde- 
pendent of  the  "Will.  In  tiie  one  case  the  property 
^passes  under  the  Will,  and  i»  therefore  properly  charge- 
'Able  with  probate  duty ;  in  the  other  it  does  not  paaa 
tUndcrtheWiUataU. 

As  the  question  is  one  of  general  importance,  I  am 
oA^stred  to  refer  it  for  the  decision  of  the  Honorable  the 
^Chlef  Jnstiee  under  Section  6  of  the  Court  Fees*  Act. 

Judgment  of  the  Chief  Justice  :— 

the  words  in  the  Schedule,  if  read  Kterally,  would 
require  that  Xii^  ad  valorem  fee  should  be  paid  m  respect 
4)f  this  property,  but  I  tljink  that  they  most  be  under- 
jitood  to  mean  property  which  the  deceased  was  possessed 
of  or  entitled  to  and  that  the  ad  valorem  fee  is  not 
payable.  I  consider  the  case  to  be  substantially  the  same 
-ssif  it  had  arisen  mpon  the  English   Act  where  it  has 

been  decided  thai  probate  duty  is  not  payable ; Drake, 

ris.,  the  Attorney-General,  12  a.  and  Fin.,  257;  and  I 
deoide  that  th»4K;  va/orem  fee  is  not  pat  able  in  this 


The  Administrator  G^eneralthas  obtarned 
from  this  Court  letters  of  administrstiea 
(with  a  copy  of  the  Will  annexed)  of  tb^ 
un  ad  ministered  property  and  credits  of  An- 
drew Ross  Bell,  and  has  also  obtained  letters 
of  administration  of  the  property  and  cre- 
dits of  Thomas  Herbert  Maddock,  the  latter 
for  the  sole  purpose  of  effecting  the  transfer 
of  the  Government  securities  for  rupees 
21,600  to  himself  as  administrator  of  the 
estate  of  Andrew  Ross  Bell,  and  the  former 
for  the  purpose  of  administering  the  Govern- 
ment securities  after  such  iransfer. 

The  Government  securities  admittedly 
belong  to  the  estate  of  Andrew  Ross  Bel^ 
and  it  is  only  because  they  stand  in  the 
name  of  Thomas  Herbert  Maddock  tiiat  it 
has  been  necessary  to  obtain,  letters  af  ad- 
ministration of  his  estate. 

The  question  referred  for  the  detennina- 
tion  of  the  Hon'ble  the  Chief  Justice  is 
whether  under  the  Court  Fees'  Act,  1870, 
Schedule  I,  Clause  II,  the  ad  valorem  stamp 
fee  is  payable  in  respect  of  each  of  tin 
letters  of  administration  obtained  by  th« 
Administrator  General. 

The  decision  of  the  question  tub  judiee  in 
the  goods  of  H.  B.  Beresford,  deceased,  wU\ 
probably  govern  the  question  in  the  preseac 
case. 

If  in  that  case  it  ahould  be  decided  ihat 
the  ad  valorem  stamp  fee  is  payable  in  re- 
spect of  trust  property,  the  result  will  be 
that  the  property  in  the  present  case  will  be 
chargeable  with  the  stamp  fee  twice — once 
as  trust  property  in  the  hands  of  Tfacnat 
Herbert  Maddock,  and  to  effect  the  transfer 
of  which  it  has  been  necessary  to  obtain 
letters  of  administration  of  his  estate,  and 
again  as  the  property  of  Andrew  Roaa  Bell, 
and  for  the  administration  of  which  it  has 
been  necessary  to  obtain  letters  of  adminis* 
tration  of  his  estate. 

The    Vourt  delivered  the  following  judg^ 
ments  on  the  point  referred  to  it  : — 

Norman,  C.  J.— The  Uth  Clause  of 
Schedule  I  of  the  Court  Fees'  Act  of  1S70 
provides  for  the  fee  which  is  to  be  payable 
on  tlie  probate  of  a  Will  or  letters  of  admi- 
nistration with  or  without  Will  aDnexed. 
The  12rh  Clause  provides  for  the  fee  pavahW 
upon  a  certificate  granted  under  Act  XXYII 
of  1860  for  facilitating  the  collections  ti 
debts  on  successions  and  for: the  aeooritj  of 
parties  paying  debts   to  the  repreaenutmi 
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of  deceased  peraoua.  The  fee  is  thereby 
fixed  at  2  per  centum  on  the  amount  or 
▼alue  of  the  property  in  respect  of  which 
the  probate  or  letters  or  certificate  shall  be 
grsDied,  if  such  amount  exceeds  the  sum  of 
1,000  rupees.  The  Court  Fees*  Act  contains 
DO  each  exception  of  trust  properties  as  is  to 
be  found  in  the  38th  Section  of  the  English 
Stamp  Act,  55  Geo.  3  C.  184.  I  am  of 
opinion  that  the  term  **  property"  as  men- 
tbned  in  those  Clauses  includes  not  only 
property  to  which  the  deceased  was  benefi- 
citlly  entitled  during  his  lifetime,  but  also 
all  property  which  stood  in  his  name  as 
trustee  or  of  which  he  was  possessed  benamee 
for  others* 

The  language  of  the  Clause  so  far  as  it 
relates  to  the  amount  payable  upon  property 
ia  respect  of  which  probate  is  to  be  granted 
appears  clear,  but  the  meaning  becomes  still 
more  clear  when  the  note  at  the  foot  of 
those  Clauses  is  looked  to,  which  is  as  fol- 
lows :— **  The  person  to  whom  any  such 
"  certificate  is  granted,  or  his  representa- 
"  tive,  shall,  after  the  expiration  of  twelve 
**  months  from  the  date  of  such  certificate, 
"  and  thereafter  wheneTer  the  Court  grant- 
"  iDg  such  certificate  requires  him  so  to  do, 
''file  a  statement  on  oath  of  all  monies 
"  recovered  or  realized  by  him  under  such 
"  certificate. 

"  If  the  monies  so  recovered  or  realized 
"  exceed  the  amount  of  debts  or  other  pro- 
•'  perty  as  sworn  to  by  the  person  to  whom 
•*  the  certificate  is  granted,  the  Court  may 
'*  cancel  the  same  and  order  such  person  to 
**  take  out  a  fresh  certificate  and  pay  the 
••  fee  prescribed  by  this  Schedule  for  such 
**  excess.* 

Now  reading  that  note,  it  appears  that  in 
order  to  avoid  any  mistake,  the  Act  express- 
ly says  that  if  the  amount  recovered  or 
realized  under  the  certificate  exceeds  the 
amount  of  debts  or  other  property  as  sworn 
to,  a  fee  is  to  be  payable  for  the  excess. 
The  fee  therefore  on  the  certificate  is  pay- 
able  on  the  total  amount  of  the  monies 
recovered  or  realized,  without  any  reference 
whatever  to  the  amount  of  the  beneficial 
iolerest  to  be  disposed  by  the  person  ob- 
Uining  the  certificate.  If  the  monies  rea- 
lised, or  in  other  words  the  debts  collected, 
under  the  certificate  amounted  to  20,000 
mpeea,  and  the  liabilities  of  the  testator 
were  19,000  rupees,  the  fee  would  be  pay- 
able by  the  person  obtaining  the  certificate 
apon   the  entire  amount  collected,  and  not 


upon  the  surplus  assets  available  to  or  dis« 
tributable  by  him.  It  is  clear,  therefore, 
that  the  value  of  the  property  alluded  to  in 
the  11th  and  12th  Clauses  does  not  mean  the 
beneficial  interest  of  the  testator  in  such 
property.  For  these  reasons  I  am  of  opi- 
nion  that  the  full  ad  valorem  duty  is  payable, 
in  the  case  both  of  Mr.  Beresford  and  of 
Sir  Herbert  Maddock. 

The  decision  of  Chief  Justice  Sir  Richard 
Couch  in  the  case  of  Mrs.  George,  appears, 
to  me  not  to  be  in  any  way  touched  by  any 
thing  which  we  have  said  to-day.  The 
probate  there  was  granted  in  respect  of  a. 
Will  made  in  execution  of  a  naked  power 
of  appointment  against  particular  persons, 
which  was  not,  either  in  the  bauds  of  the 
testatrix  or  of  the  Executor,  property  of 
any  description. 

Macphersotif  J. — I  am  entirely  of  the^^ 
same  opinion,  and  think  that  there  is  nothing; 
whatever  in  the  Court  Fees'  Act  to  show 
that  there  was  any  intention  to  exempt  trust 
property  from  the  operation  of  Schedule  X 
Clause  11.  Trust  property  was  expressly 
exempted  by  the  English  Stamp  Act ;  and  iC 
the  Legislature  had  intended  that  it  should 
not  be  chargeable  in  this  country,  there  would 
doubtless  have  been  an  express  exemption 
to  that  efiect  in  the  Court  Fees'  Act.  There 
is  no  such  exemption  :  and  the  language 
used  clearly  includes  trust  property. 


The  28th  April  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  OfliciaUng 
Chief  Justice,  and  the  Hon'ble  G.  JjQchf 
Judge, 

Decree— ZnBtalment  —  Bond  —  Bzeoii- 
tion. 

Case  No.  476  of  1870. 

Miscellaneous  Appeal  from  an  order  pass* 
ed  hy  the  First  Subordinate  Judge  of 
2A-Pergunnahs,  dated  the  I6th  September 
1870. 

Bishto  Ch under  Chuckerbutty  and  another 
(Decree-holders)    Appellants, 

versus 

Woomanath  Boy  Chowdhry  (Judgment- 
debtor)  Respondent. 
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Baboos  Issur    Chunder    ChucherbuUy  and 
Bhowanee  Churn  Dutt  for  Appellants. 

Mr.  R.    T,  Allan   and    Baboo    Ashootosh 
Dhur  for    Respondent. 

A  jndgment-debtor  executed  two  kistbnndecs  in  favor 
of  parties  interested  in  the  decree,  making  provision 
for  the  payment  of  certain  instahnents  on  these  terms, 
that  if  one  of  the  kists  fell  due  the  party  to  whom  it 
was  to  be  given  might  claim  the  whole  amount  with 
interest  and  realize  it  in  execution  of  the  deeree. 

Hrld  that  the  decree  was  not  satisfied  by  the  taking 
of  the  kistbundee,  and  that  the  payments  made  in 
pursuance  of  the  kistbundee  were  made  towards  satis- 
faction of  the  decree,  and  the  remedy  of  the  decree- 
holder  under  the  decree  continued  although  he  agreed, 
80  long  as  he  received  the  instalments  under  the  kist- 
bnndee,  not  to  execute  the  decree. 

Aonnan,  C  J, — This  case,  which  at  first 
looked  a  little  complicated,  resolves  itself 
ultimately  into  a  very  simple  point.  The 
facts  are  briefly  these.  A  decree  had  been 
obtained  against  the  defendants  in  January 
1861  for  rupees  39,000.  The  interest  of 
the  decree-bolder  in  the  decree  became  di- 
vided into  two  parts  ;  one  of  which  came  to 
Bishto  Chunder  Chuckerbutty,  who  had  9 
annas  12  gundahsof  the  whole  amount ;  and 
the  other  in  succession  to  two  persons,  nam- 
ed respectively  Indro  Narain  Prodhan  and 
Kalee  Doss  Chuckerbutty,  who  were  entitled 
to  6  annas  8  gundahs  of  the  decree. 

The  judgment-debtor  entered  into  ar- 
rangements for  the  payment  of  their  several 
shares  to  the  parties  interested,  executing 
two  kistbundees  dated  respectively  the  22nd 
February  1864  and  the  4th  June  1866. 
The  kistbundees  which  made  provisions  for 
the  payment  of  certain  instalments  contain* 
ed  these  terms  : — That  if  one  of  the  kists 
falls  due,  the  party  to  whom  the  same  was 
to  be  given  might  claim  the  whole  amount 
with  interest,  and  might  proceed  to  execute 
the  decree  and  realize  the  amount  in  execu- 
tion thereof. 

On  the  5th  of  June  1867,  Bishto  Chunder 
Chuckerbutty,  who  is  now  executing  the 
decree,  applied  for  execution,  and  later  in 
the  same  day  put  in  an  application  stating 
that  he  had  received  the  sum  of  rupees 
2,oOO  from  the  judgment-debtor  in  satisfac- 
tion of  his  demand,  and  therefore  did  not 
desire  to  take  further  proceedings  at  that 
time.  On  the  26th  September  1867,  the 
decree-holders,  Kalee  Doss  and  Bishto  Chun- 
der, respectively  filed  petitions  informing  the 
Court  that  they  had  received  the  sum  of 
rupees  2,000  towards  satisfaction  of  the 
decree*  It  does  not  appear  that  ot  that 
time  any  further  proceediugs  were   taken  to  \ 


execute  the  decree.  If  the  statement  in 
those  petitions  is  true,  and  the  judgmeot- 
debtor  then  paid  the  decree-holder  rupees 
2,000  on  account  of  the  debt,  that  would  be 
within  three  years  before  the  present  pro- 
ceedings for  execution  of  decree  were 
taken. 

The  Subordinate  Judge  says  that  the 
proceedings  of  the  26th  September  were  not 
proceedings  taken  for  the  execution  of  de- 
cree ;  and  in  support  of  the  judgment  of 
the  Subordinate  Judge  in  this  respect,  Mr. 
Allan  and  Baboo  Ashootosh  Dhur  have 
argued  that  the  payment  made  on  the  26th 
September  1867  were  made  on  account  of 
the  kistbundee  and  not  on  account  of  the 
decree. 

We  are  of  opinion,  however,  that  on 
these  proceedings,  and  looking  at  the  terms 
of  the  kistbundee,  it  appears  that  the  decree 
remained  in  force  and  was  not  satisfied  by 
the  taking  of  the  kistbundee ;  that  the 
payments  made  in  pursuauce  of  the  kist- 
bundee were  made  towards  satisfaction  of 
the  decree,  and  the  remedy  of  the  decree- 
holder  under  the  decree  by  execution  con- 
tinued although  he  agreed,  as  long  as  he 
received  the  instalments  under  the  kistban- 
dee,  not  to  execute  that  decree.  The  appli- 
cation for  payment  and  the  enforcing  pay- 
ment from  the  judgment-debtor  on  the  26th 
September,  although  in  pursuance  of  the 
stipulation  contained  in  the  kistbundee,  was 
the  taking  of  a  step  to  enforce  the  plain- 
tifi's  right  under  the  decree  ;  or  in  other 
words,  the  decree  of  the  Court ;  and  the 
very  point  now  before  us  appears  to  have 
been  decided  by  Chief  Justice  Sir  Barnes 
Peacock  and  Mr.  Justice  Mitter  in  the  case 
of  Bhoobunessuree  Debee  versus  Dinonath 
Sandyal,  reported  in  11  Weekly  Keporter, 
page  232. 

The  case  must,  therefore,  go  back  to  the 
Subordinate  Judge,  and  if  he  finds  that  the 
rupees  2,000  alluded  to  in  the  petition  of  the 
26th  September  1867  were  paid  in  the  man- 
ner and  at  the  time  alleged  in  those  petitions, 
he  will  allow  execution  to  proceed  if  no 
other  cause  be  shown  against  it.  It  is  clear 
that  the  right  to  execute  the  decree  will  not 
be  barred  by  limitation. 

The  decree-holder  is  entitled  to  his  costs 
of  this  appeal,  which  we  assess  at  rupees 
64, 

Loc/i,  J, — I  concur  in  the  order  of  re- 
mand« 
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The  28th  April  1871. 

Present  : 

The  Hon'ble  E.  Jackson  and  W.  Ainslie, 
Judges, 

Ownership  —  Sabmersions  —  Aoore- 
tions. 

Case  No.  2265  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Mymensingh^ 
dated  the  16th  August  1870,  affirming  a 
decision  of  the  Subordinate  Judge  of 
that  District,  dated  the  25th  February 
1869. 


Dwarkanath 


Eoy    Chowdhry 
Appellanty 


(Defendant) 


versus 


Dinobnndhoo   Sinf!;h   Chowdhry  and  others 
(Plaintiffs)  Respondents, 

Baboos  Romesh  Chunder  Mitter  and    Hem 
Chunder  Banerjee  for  Appellant. 

Baboos  Sreenath  Doss,  Mohinee  Mohun 
Roy  and  Kishen  Dyal  Roy  for  Respond- 
ents. 

Ownership  in  soil  is  not  lost  because  the  subject  of  it 
bccomet  submerged ;  the  owner  of  the  site  or  sub-soil 
remains  owner  of  the  surface,  and  on  re-formation  of 
the  surface  soil  takes  whatever  falls  within  his  known 
boundaries.  Ordinarily  there  can  be  no  right  of  accre- 
tioQ  when  the  new  formation  is  on  the  site  of  what  was 
fonnerlj  held  by  an  individual  as  hia  private  property. 

Ainslie,  J, — The  plaintiff  sues  to  recover 
certain  chur  lands  divided  into  two  blocks  ; 
plot  No.  1  containing  lands  said  to  be  ac- 
cretions to  plaintifi*s  villoge  Khidder,  which 
have  re-formed  on  the  sites  of  two  other 
Tillages  belonging  to  him,  named  Bahir  and 
Bheetur  Seernul,  which  were  washed  away 
by  ihe  river  Jumoona  ;  and  plot  No.  2  con- 
taining re-formations  on  the  site  of  an  estate 
named  Bheel  Guugureeah.  The  defendant, 
who  is  the  proprietor  of  mouzah  Mullancha, 
is  in  possession,  and  has  in  his  favor  an 
award  made  by  the  Magistrate  under  Chapter 
XXII  of  the  Criminal  Procedure  Code. 
It  ifl,  therefore,  incumbent  on  the  plaintiff 
to  prove  a  good  title  to  the  whole  of  the 
lands  claimed  by  him.  No  question  of  limi- 
tation arises  to  complicate  the  case. 

The  Judge  of  Mymensingh,  on  the  16th 
August  1870,  affirmed  the  decree  of  the 
8abordinare  Judge,  by  which  the  whole  of 
plot  No.  1  was  awarded  to  the  plaintiff,  and 


his  claim  to  the  entire  plot  No.  2  was  dis- 
missed. 

The  finding  of  the  Judge  on  the  facts 
in  respect  of  plot  No.  1  is  in  the  following 
terms  : — 

*'  The  fact  which  seems  to  have  been  very 
<<  clearly  established  in  this  case  is  that  the 
"  churs  of  plot  No.  I  are  not  only  a  re- 
"  formation  on  the  old  site  of  mouzabs  once 
**  in  the  plaintiff's  possession  but  long  since 
'<  washed  away,  that  is,  since  1860  ;  but 
*'  they  are  also  an  increment  to  the  plaint* 
*«  iff's  estate,  and  they  cannot  be  regard- 
**  ed  in  any  way  as  appertaining  to  the 
<<  defendant's  village  of  Mollancha  on  the 
<<  other  side  of  the  branch  of  the  Jumoona. 

"  A  careful  inspection  of  the  survey  maps 
'<  of  1851-62  and  those  of  1860  leads  me  to 
**  think  that  the  river  changed  its  course 
*'  materially  between  those  dates,  as  the 
*'  survey  map  of  1852  of  mouzahs  Chow- 
*'  dhry  Mollancha,  and  Nulcha  Mollancha 
*'  shows  that  there  was  a  large  river 
^*  between  Nulcha  Mollancha  and  Bahir 
**Seemul;  whereas  in  I860  the  survey 
'*  map  of  Bahir  Seemul  shows  no  river  as 
"  intervening  between  Chowdhry  Mollancha 
<'  and  Bahir  Seemul,  and  the  circumstance 
**  is  one  which,  I  think,  goes  to  substantiate 
*<  the  allegation  of  the  plaintiff  that  Bahir 
**  and  Bheetur  Seemul  were  washed  away 
•*  subsequently  to  1860,  and  by  the  river 
<*  once  more  changing  iU  course  the  churs 
*'  of  plot  No.  I  in  dispute  became  re-formed 
"  on  the  site  of  the  villages." 

Both  the  Courts  below  have  accepted  the 
report  of  the  Ameen  as  trustworthy. 

The  defendant  appeals  specially  to  this 
Court  on  two  grounds  :— 

1st. — That  the  Courts  below  have  erred 
in  applying  the  law  to  the  facts  found,  io 
that  the  Ameen's  report,  which  has  been 
accepted  by  the  Judge  as  good  evidence, 
shows  that  certain  portions  of  plot  No.  1 
are  re-formations  on  the  site  of  mouzah  IJ^ul- 
khola,  and  therefore  no  title  founded  on  ac- 
cretion can  be  maintained. 

2nd.  —  That  neither  Court  has  come 
to  a  distinct  finding  on  the  objection  to  the 
Ameen 's  report  raised  by  the  defendant,  to 
the  effect  that  the  point  from  which  he  started 
when  defining  the  boundaries  shown  in  his- 
map,  and  which  he  assumed  to  be  the  point 
of  junction  of  the  boundaries  of  ftnouzahs 
Pal  Moogree,  AUapore  and  Khidder,  was 
not  in  reality  the  true  point  of  junction. 
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J^  ta  this  second  ground  of  epepi^l  ap« 
peal,  it  appears  that  the  Ameen  was  brought 
into  Court  and  was  examined  by  the  de- 
fiathmt.  '  He  stated  that  he  had  taken  and 
recorded  the  eridence  of  three  witnesses, 
proprietors  of  mouzah  Allapore,  in  tho  pre- 
sence of  tlie  agents  pf  both  parties  ;  that 
these  witnesses  concurred  in  pointing  out 
a  particular  spot  as  the  point  of  junction  of 
the  boundaries  of  the  three  villages  ;  and 
that  by  comparison  with  the  thak  maps,  he 
satisfied  hinaself  that  this  point  was  correct- 
ly given.  There  is  not  a  single  fact  adduc- 
ed on  the  examination  of  the  Ameen  incon- 
sistent with  the  assumption  that  this  point  has 
been  correctly  found,  and  there  is  not  a  par- 
tide  of  evideace  to  establish  the  contrary. 
The  Courts  below  have  both  coaracterized  the 
procaedings  of  the  Ameen  as  most  cairefbl, 
uf^d.  «ltl)0ugh  this  particular  objection  has 
not  be^u  specifically  noticed  we  cannot 
do^t  thf^t  it  was  considered.  We  think 
tbAt  the  onifsioD  to  record  any  direct  finding 
r^fulted;  from  the  fact  that  there  waa  no 
c^ndiict  of  eTidonce  on  the  point  calling 
for  It  judicic^l  declaration.  It  would  be  mere 
w^asjte  of  the  time  of  the  Cearte  to  remand 
the  case  fbv  a  finding  on  a  point  on  which 
tbq  evidence  is  all  one  way,  when  the  Courts 
have  evidently  acted  on  the  asaumption  that 
the  objection  was  wholly  unfoanded^  It 
m^J  be  further  noticed  that  the  irresrula- 
ritles  ia  the  boundary  of  mouzah  *<  Uslee 
Ehidder/'  which  was  ni>t  washed  away,  are 
B)icb  that  it  is  impossible  to  believe  that  any 
xyatc^-iol  error  in  the  starting  point  woald 
not  very  soon  have  become  apparent  to  the 
Amee^  hiinself  and  all  parties  present,  when 
he  began  to  lay  oflFthe  boundary  line  on  the 
ground  from  the  maps  in  his  hand. 

The  first  objection  is  founded  on  a  recent 
construction  of  Regulation  XI  of  1825,  by 
theirliordsliipsof  the  rrivy  Council  in  the  case 
of  Lopez  versus  Muddun  Thokoor,  14  Weekly 
Reporter,  page  11.  Tliis  judgment  was  de- 
livered on  the  1 1th  July  1870,  and  had  not 
been  published  in  this  country  when  this 
suit  was  before  the  Courts  below  ;  but  it  is 
unnecessary  to  remand  the  case  as  the  facts 
to  which  the  law  as  now  construed  has  to  be 
applied  have  been  fully  found,  and  are  set 
forth  in  the  Ameen's  map  and  report  which 
tbe  Lower  Appellate  Court  has  approved. 

The  view  of  the  law  by  which  we  are  to 
be  guided  may  be  stated  in  the  following 
terni8  :— 

That  QWAQTsUip  18  not  lost  becanse  the 
Bubjcji^  of  it  becomes  Dubmeigedr-^  owner 


of  the  site  or  sub-soil  remains  ovmer  of  the 
surface,  be  it  land  or  water,  and  on  re-for- 
matfon  of  the  surface  soil  takes '  whatever 
falls  within  his  known  boundaries.  The  right 
by  a(icret1on  is  limited  to  gaina  front  thst 
which  was  not  previously  private  properly— 
therefore  ordinarily  there  can  be  no  right  of 
this  kind  when  the  new  formation  is  on 
the  site  of  what  was  formerly  held  by 
an  individual  as  his  private  property,  though 
under  peculiar  circumstances  there  msybe 
such  a  right  as  in  the  case  of  Lord  Yar- 
borough  cited  by  their  Lordships. 

In  this  case,  we  have,  as  found  by  ths 
Judge,  complete  destruction  and  re-formatioa 
since  I860  ;  therefore  the  case  does  not  fall 
within  the  class  of  exempted  cases  in  whiclv 
the  acquisition  has  been  so  gradual,  slow, 
and  imperceptible,  as  to  make  the  right  of 
the  owner  of  the  site  one  incapable  of  being 
enforced. 

On  referting  to  the  Ameen*s  map,  we  &nd 
thfiC  in  the  eoiith*weat  angle  of  tha  land 
in  dispute^  there  is  a  block  laid  down  as 
fornied  on  the  site  of  what  previously  to  the 
Ust  washing  away  of  the  lands  was  demar- 
cated by  the  survey  authoritiea  in  1860  as 
mouzah  Nulkola.  The  plaintiff  denies 
the  existence  of  any  such  mouzah,  and  claims 
this  block  as  a  gain  from  the  river  of  what 
never  was  appropriated  by  an  individoaL 
But  from  his  own  plaint,  as  well  at 
from  the  fact  of  a  survey  of  this  village 
having  been  made  in  1860,  this  denial  is  of 
no  weight.  The  block  of  land  with  which 
we  have  to  deal  in  this  appeal  has  been  shown 
by  the  Ameen  to  lie  outside  the  boondaries 
of  Bahir  and  Bheetur  Seemul  as  defined  in 
1860,  and  within  the  boundary  of  what  was 
then  surveyed  and  recorded  as  mouzah  Nul- 
khola.  The  plaintiff,  who  now  denies  the 
existence  of  any  such  village  as  Nulkhola 
in  this  plaint,  described  the  southern  bound- 
ary of  the  land  claimed  as  follows  : — To  the 
south  the  lands  of  Bahir  Seemul,  unjustly 
occupied  by  the  proprietors  of  Pergunnah 
Kagmaree  as  belonging  to  Nulkhola.  Clear- 
ly, there  was  and  still  is  land  which  is 
occupied  by  third  parties  as  mouzah  Nul- 
khola, and  the  plaintiff  cannot  in  this  suit 
go  into  the  question  of  their  title.  The 
land  in  dispute  now  is  on  the  site  of  that 
village  of  Nulkhola  ;  and  so  long  as  the  right 
of  the  plaintiff  to  the  site  is  not  estahliahed, 
he  cannot  be  said  to  have  proved  a  right  to 
the  surface.  The  appellant  maai  conee* 
qoently  suoceed. 
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Tlie  pla!nt5(fe  have  put  in  croBB-objections 
<o  thA  decision  against  them  in  respect  of 
plot  No.  2,  T^hich  the  Ameen  has  found  to 
be  A  re-formation  within  the  boundaries  of 
estates  formerly  belonging  to  the  plaintiffs. 
Thesnecial  appellant  admits  that  the  judg- 
ment of  their  Lordships  of  the  PriTy  Council, 
on  which  he  relies  in  respect  of  the  re-form- 
ations on  the  site  of  Nulkhola,  disposes  of 
ibis  cross-objection  in  favor  of  the  plaintiffs. 

The  appeal  and  cross-appeal  are  both  al- 
lowed. The  decree  of  the  Court  below  is 
modified  as  follows: — ^The  claim  of  the  plaint- 
iff to  the  lands  in  plot  No.  1  shown  in  the 
Ameen's  map  as  re« formations  on  the  site  of 
mousfth  Nulkhola  is  dismissed,  and  his  claim 
(0  the  lands  in  plot  No.  2  is  decreed. 

Each  party  will  bear  his  own  coats  of  this 
appeal. 


The  29th  April  1871. 

Preient : 

The  Hon'ble  J.  P.  Norman,  Ojficiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge. 

iUnt  of  Hind  with  balldtn^s^ 
Juriadiotlon. 

Case  No.  d953  of  1870  ttnder  Aot  X  of 
1^59. 

Speeitxl  Appeal  ftom  a  decision  paued  hy 
ihe  Additional  Judge  of  Nuddea^  dated 
the  \^tk  June  1870,  affirming  a  decision 
of  the  Assistant  Collector  of  that  Dis- 
trict, dated  the  2eth  June  1869. 


Mothoora  Nath  Eoondoo   (Defendant) 
pellant, 


Ap. 


versus 


Jlr,  W,  Campbell,  manager  on  behalf  of  Mr. 
Scott  Moncrieff  (Plaintiff)  Respondent. 


Mr. 


Mr.  J.  S.  Roehfort  for  Appellant. 

R.    T.    Allan   and    Bahoo    Bhowanee 
Churn  Duttifx  Respondent. 


A  suit  by  a  aemindtr  against  a  potneedar  or  ijaradar 
for  rent  is  coTnitable  in  a  Collector's  Court  under  Sec- 
tiio  88  Act  X  of  1969,  although  there  may  be  bouses  en 
the  land  demised. 


The  pHoa  for  the  use  of  lan4  In  its  impfot«d  state  Is 
rent  which  can  be  sued  for  , in  «he  Collector'^  Cofti^ 
whether  the  improvement  consists  in  the  clearance  ot 
jungle,  draining,  fencing,  accessibility  by  n^eansof  rbacra 
made  upon  or  leading  to  it,  contrivanoas  for  ifrigatioD, 
or  buildings  erected  upon  the  land. 

Where  the  principal  subject  pf  occupation  is  a  blUld- 
ingor  buildings,  when  the  rent  fs  substantially  the 
price  of  suoh  ocoupatloii,  the  land  <«  which  the  buU^ 
ings  stand  being  »  merely  subordinate  matter,  Uie^^ut 
cannot  be  truly  described  as  '*the  rent  of  lana  either 
kherl^oe  or  ialdieraj." 

yorman,  C.  J.— This  ib  a  suit  bronght 
in  the  Collector's  Court  under  Act  X  of 
1859,  for  the  rent  of  a  very  oon8ider«bl6 
tract  of  land  described  as  a  1^  annas  dur- 
putnee  talook  of  mouznh  Majumpore  and  atl 
the  jotes  lately  held  by  Mr.  Ednny  in  tbd 
16  annas  of  the  village,  two  brick  butidingS 
in  the  shape  of  a  half  moon,  eacfa  containing 
20  apartments,  with  a  brick-built  godovru 
standing  on  the  said  jotes,  with  khas,  fallow, 
julkur,  bunkur,  churs,  &c.,  (akheraj  Iwads 
in  mouzah  Majumpore,  a  4  annas  dur-ijarab 
of  mouzah  Majumpore,  mouzah  Mooraree- 
pore,  and  lakheraj  lands  in  Bahadoor  Khalee^ 
containing  in  all  1330  beegahs.  The  enu- 
meration of  the  different  tenures  and  ryots^ 
holdings  in  the  kubooleut,  which  was  duly 
registered,  is  written  in  Bengalee  «nd  ogcu- 
pies  25  closely  written  sheets  ^f  ^ha  ^9Xg^ 
sized  brief  paper. 

There  are  hits  upon  the  land  in  Question, 
and  the  brick  houses  included  in  the  leas0 
are  apparently  of  considerable  value. 

The  Assistant  Collector  of  Eooshiea,  iMir. 
Luttman  Johnson,  who  t^ied  the  oasep  says*: 
— "  Ther«  are  certain  pucea  ^houses  on  ilie ' 
**  land,  and  no  doubt  part  of  the  rent  fltipu^ 
"  lated  is  really  on  account  of  house-rent. 
**  But  neither  is  the  amount  of  house-rent 
**  nor  the  fact  that  anything  is  due  on  ac- 
''  count  of  house-rent  mentioned  in  the 
"  kubooleut.  The  houses  are  merely  meu- 
"  tioned  in  a  list  of  property, — the  mention 
"  of  thepi  is  merely  descriptive."  There  is 
also  **'  a  clause  whereby  the  tenant  is  bound 
^*  to  keep  the  houses  in  good  repair,  and  th^ 
^'  right  of  letting  them  is  made  over  to  him 
**  specifically.** 

The  defendant  objected  before  Ihe  Asdisi- 
ant  Collector  that  a  suit  for  rent  could  not 
be  maintained  in  the  Col  lee  tor '«  Court. 

The  objection  was  overruled  by  the  As- 
sistant Collector,  and  his  decision  has  beep 
affirmed  by  the  Judge  on  appeM. 

The  objection  has  now  'been  ^reoewed  #• 
speoial  a|^e|i  before  this  Court. 
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It  seems  to  be  supposed  that  there  is  a 
considerable  conflict  of  deoisions  on  the  ques- 
tion before  us.  But  I  think  that  when  the 
cases  are  closely  examined,  it  will  be  found 
that  such  is  not  the  case. 

The  preamble  of  Act  X  of  1859  recites 
that  <*  it  is  expedient  to  re-enact  with  cer- 
"  tain  modifications  the  provisions  of  the 
"  existinor  law  relative  to  the  rights  of 
**  ryots  with  respect  to  the  delivery  of  pot- 
"  tabs  and  the  occapancy  of  land,  to  the  pre- 
"  vention  of  illegal  exaction  and  extortion 
**  in  connection  with  demands  of  rent,  and 
"  to  other  questions  connected  with  the 
"  same  ;  to  extend  the  jurisdiction  ofCollec- 
"  tors,  and  to  prescribe  rules  for  the  trial  of 
"  such  questions,  as  well  as  of  suits  for  the 
"  recovery  of  arrears  of  rent,  and  of  suits 
*'  arising  out  of  the  distraint  of  property 
"  for  such  arrears." 

Upon  the  language  of  this  preamble,  I 
desire  to  observe  that  the  suits  for  the  re- 
covery of  arrears  of  rent  do  not  appear  to 
be  limited  in  any  way.  There  is  nothing  to 
restrict  the  word  "  rents"  to  rents  due  from 
ryots. 

The  23rd  Section  enacts  that  all  suits  for 
arrears  of  rent  due  on  account  of  land  either 
kherajee  or  lakheraj,  or  on  account  of  any 
rights  of  pasturage,  forest-rights,  fisheries, 
and  the  like,  shall  be  cognizable  by  the  Col- 
lectors of  land  revenue,  and  shall  be  insti- 
tuted and  tried  under  the  provisions  of  this 
Act,  and  except  in  the  way  of  appeal  as 
provided  in  this  Act  shall  not  be  cogniz- 
able in  any  other  Court  or  by  any  other 
officer,  or  in  any  other  manner. 

^e  have  to  consider  whether  the  suit  with 
which  we  have  to  deal  is  a  suit  for  the  rent 
of  land.  If  so,  the  Collector's  Court  and 
the  Collector's  Court  alone  had  cognizance 
of  it  under  Act  X. 

If  the  principal  subject  of  the  demise — 
that  for  which  substantially  the  rent  is  re- 
served is  land,  I  think  it  matters  not  that  the 
yalue  is  increased  by  houses  or  other  build- 
ings standing  upon  the  land.  This  Court 
80  held  in  Tarinee  Pershad  Ghose  versus 
the  Bengal  Indigo  Company,  II  Weekly 
Reporter,  Act  X  Rulings,  page  9. 

The  rent  of  land  does  not  represent  its 
▼alue  in  a  state  of  nature  or  as  jungle,  but  as 
improved  land ;  and  whether  the  improve- 
ment consists  in  the  clearance  of  jungle, 
draining,  fencing,  accessibility  by  roads  made 


upon  or  leading  to  it,  contrivances  for  irriga- 
tion, or  buildings  erected  upon  the  land  does, 
not,  in  my  opinion,  in  any  way  affect  the 
question.  In  all  cases  such  as  I  have  sud- 
posed,  the  price  for  the  use  of  the  land  in 
its  improved  state  is  rent  which  can  be  sued 
for  in  the  Collector's  Court. 

By  way  of  analogy,  I  desire  to  refer  to 
the  fact  that  in  England  it  has  long  been 
settled'  that  though  the  value  of  demised 
premises  may  be  increased  by  the  goods  on 
the  premises,  yet  the  rent  must  be  deemed 
to  issue  out  of  the  house  and  land  and  not 
out  of  the  goods  ;  and  consequently  a  land- 
lord does  not  lose  his  remedy  by  distress 
when  goods  are  let  with  a  house  as  where  a 
furnished  house  is  the  subject  of  the  demise, 
one  rent  only  being  reserved.  See  Newman 
versus  Anderton,  2  Bosanquet  and  Puller's 
New  Reports,  page  224. 

On  the  other  hand,  where  the  principal  sub- 
ject of  occupation  is  a  building  or  buildings, 
— when  the  rent  is  substantially  the  price  of 
the  use  and  occupation  of  such  buildin^^  or 
buildings,  the  land  on  which  the  buildings 
stand  being  a  merely  subordinate  matter, — it 
may  well  be  that  the  rent  for  such  buildings 
cannot  be  truly  described  '*  as  the  rent  of 
land  either  kherajee  or  lakheraj." 

The  cases  of  Maharajah  Dheeraj  Mahtab 
Chand  Bnhadoor  versus  Mokoond  Bullub 
Bose,  XIV  Weekly  Reporter,  page  246 ; 
Bipro  Dass  Dey  versus  William  Woollen,  I 
Weekly  Reporter,  page  223  ;  and  Hurry 
Mohun  Sircar  versus  Moncrieff,*  7 th  Decern* 
her  1870,  fall  apparently  within  this  class 
of  cases. 


♦  The  7th  December  1870. 

Present: 

TheIIon*bleE.  Jackson  and  Onoocool  Chonder  Hoo- 
kerjee,  Judgas. 

Case  No.  1341  of  1870  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  btf  the  Additional 
Judge  of  Nuddea,  dated  the  9th  May  1870,  reversing  a 
de'nsion  of  the  Deputy  Collector  of  that  IHsirict,  dated 
the  5th  April  1869. 

Huree  Mohan  Sircar  and  others  (Defendants)  AppdlantA, 

versus 

Mr.  R.  Scott  Moncrieff  (Plaintiff)  Itesptmdemi, 

Mr,  R,  E.  TiDidah  for  Appellants. 

Mr.  R,  T,  Allan  and  Baboo  Bhowanee  Ckmm  DwU  §at 
Respondent 
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If  A  zemindar  coald  not  sae  a  patneedar  or 
ID  isaradar  for  rent  under  Section  23  of 
Act  X  of  1859  merely  beoaase  there  were 
a  few  hoases  on  the  land  demised,  he  would 
in  fact  be  whoUj  without  remedy. 

I  am  of  opinion  that  in  the  present  case 
the  salt  is  a  suit  for  the  rent  of  land,  and 
therefore  that  the  decisions  of  the  lower 
Courts  must  be  affirmed  with  costs. 

Loch,  /. — ^I  quite  concur. 


Jacktofn^  J.'-Tejb  is  a  anit  for  two  months'  rent  of 
46  baegBhs  of  land,  and  of  certain  ttrkuis,  ff/unUi,  ka^ 
tadhmaars  thereon,  in  Moozah  Kennypore  near  the 
town  of  Kooshtea.  The  lower  Coorti  have  come  to 
opponte  oondnsiona  as  regards  the  points  which  were 
raised  before  them,  namely,  as  to  whether  the  defendant 
was  entitled  to  an  abatement  of  rent  or  not  On  special 
appeal  in  this  Court,  we  are  asked  to  set  aside  the  ded- 
aoaof  the  Lower  Appelate  Conrt  on  die  ground  that 
the  Bevenne  Conrt  m  which  this  case  was  Instituted  had 
no  jorisdiction  to  reodye  the  plaint  Under  the  preoe- 
deita  of  this  Conrt,  the  Bevenue  Courts  have  no  juris- 
diction to  entertain  suits  like  the  one  before  us.    The 

rent  onder  tiie  lease  does  not  come  from  the  land,  but 

the  rent  comes  fhmi  the  ttrhutt  and  from  the  ghauU  and 

from  the  bazaarMy  as  weU  as  from  the  land,  which  ex- 

pkniB  the  fiiet  that  46  beegahs  are  let  out  at  the  rent 

of  ropeee  6,000  annually.    The  case  seems  to  be  on  all 

fours  with  the  cases 

*^*^^^'*'*®''^®^-  •<»!««•  34«.    noted  in  the  margin* 
^'**  '•     "»    "   is-    in  which  it  has  be«n 


IHtto 
IMtto 
IMcto 


8,      „    250. 
II. 


■-WW.     ^®^^  ^^"^   ^°^^  ^^^ 

M    '9!    *!   552]    do  not  form  the  sub- 
ject of  Act  X  ofl869 ; 

they  most  be  brought  in  Civil  Courts.  However  reluc* 
tant  we  may  feel  to  remand  this  case,  still  following 
those  precedents  we  think  we  are  obliged  to  set  aside 
the  dcdaion  of  the  Judge  and  direct  that  the  suit  may 
be  brought  in  the  proper  Court  The  costs  of  the  ap- 
peal, at  far  as  it  has  gone,  will  be  borne  by  the  parties 
respeedvely,  inasmuch  as  no  such  objection  was  raised 
in-any  of  the  lower  Courts. 

The  dedaioo  of  the  Judge  is  set  aside  tod  the  plaint- 
iff*! suit 


The  1st  May  1871. 

Pretent : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Hxacrfferated  claim— Decree— Oosts. 

Case  No.  1801  of  1870. 

Special  Appeal  from  a  decision  passed  hg 
the  Additional  Judge  of  Hooghly^  dated 
the  \9th  July  1870,  reversing  a  decision 
of  the  Second  Subordinate  Judge  of  that 
District^  dated  the  2Ath  March  1870. 

Bam  Chunder   Chowdhrj  (Plaintiff) 
Appellant^ 

versus 

Captain  E.  M.  Mariott,  Executive  Commis* 
sariat  Officer  and  Superintendent  of  Oo- 
vernment  Elephants  (Defendant)  Respond" 
ent, 

Mr.  R»  E.  Twidale    and    Baboo    Mohinee 
Mohun  Roy  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

^  A  Judge  in  appeal  was  held  to  hare  done  wrong  ia 
dismissing  a  plaintiff's  case  in  ioto  with  all  costs,  on  the 
ground  that  he  had  monstrously  exaggerated  bis  claim 
in  the  first  instance,  when  there  was  a  ground,  although 
small,  for  the  plaintiif 's  contention. 

Where  a  plaintiff  is  entitled  to  some  part  of  his  claim, 
he  ought  not  to  be  deprived  of  the  benefit  of  the  decree 
by  such  an  order  as  to  costs  as  would  make  bim  liable  to 
the  defendant  for  more  than  he  would  himself  recover. 

Glover,  J. — The  plaintiff  in  this  suit  took 
a  lease  of  certain  marshy  lands  from  the 
zemindar,  Baboo  Poorno  Chunder  Roy,  on 
pottahs,  dated  the  18tb  and  24th  of  July  and 
5th  of  August  1868,  at  a  yearly  rent  of 
rupees  20. 

It  appears  that  the  Government  elephants 
stationed  at  Serampore  had  been  in  the 
habit  of  taking  fodder,  or  dul  grass,  from 
these  lands  with  the  permission  of  the 
zemindar.  After  the  plaintiff,  however,  got 
his  lease,  he  applied  to  the  Assistant  Commis- 
sary Greneral  at  Barrack  pore,  stating  the  fact 
of  his  having  got  a  lease,  and  demanding 
payment  for  the  dul   which   the   elephants 
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were  io  the  habit  of  taking  from  his  pro- 
perty. This  was  on  the  8th  of  August  1868. 
The  Commissariat  Officer  replied  stating  the 
fact  that  the  Government  elephants  had 
always  been  accustomed  to  get  fodder  from 
the  bheel  with  the  permission  of  the  zemin- 
dar, and  he  therefore  desired  the  plaintifi  to 
prove  that  he  was  entitled  to  the  ownership 
of  the  land,  and  asked  how  it  was  that  he 
had  made  no  previous  application  for  pay- 
ment. Some  correspondence  then  took 
place  between  the  Commissariat  Officers  and 
the  plaintiffs,  to  which  it  is  not  necessary  to 
alludt  more  particularly  here,  except  with 
reference  to  the  letter  of  the  17th  of 
August  in  which  the  Commissariat  Officer, 
after  denying  the  plaintiff's  claim  for  any 
grass  taken  by  the  elephants  during  the 
period  for  which  he  made  a  demand,  offered 
to  enter  into  some  arrangement  for  the  sup- 
ply of  fodder  for  the  future,  and  asked  what 
terms  the  lessee  of  the  property  was  pre- 
pared to  agree  to.  The  plaintiff*  in  his  re- 
ply to  this  letter,  dated  the  19ih  of  August, 
demands  either  8  annas  per  head  per  day 
for  each  elephant  taking  fodder,  or  at  the 
rate  of  5  maunds  of  fodder  for  the  rupee. 
This  arrangement  the  Commissariat  Officer 
promptly  rejected,  and  so  far  the  correspond- 
ence closed  with  an  expressed  determina- 
tion on  the  part  of  the  Commissariat  Officer 
to  have  nothing  further  to  do  with  the  plain- 
tiff's jheel  and  to  remove  the  elephants  else- 
where. A  few  days  after  this  the  Commissary 
General  thought  of  applying  to  the  zemindar, 
and  got  in  return  a  letter  from  Baboo  Poor  no 
Chunder  Roy  in  which  he  declared  that  he 
liad  no  intention  whatever  of  taking  payment 
for  any  fodder  which  might  be  required 
for  the  Government  elephants,  and  that  the 
Commissariat  Officers  might  still  take  fodder 
from  the  jheel  as  usual,  only  that  care  should 
be  taken  that  no  damage  be  done  to  what 
the  Baboo  calls  **  the  subjects,"  by  which 
term  we  presume  the  Baboo  means  the 
tenants  or  people  holding  some  rights  in  the 
jheel  given  by  himself. 

The  next  communication  made  by  the 
plaintiff  to  the  Commissariat  Officer  Was 
through  his  solicitor,  and  in  this  he  demanded 
a  sum  of  6,000  rupees  as  the  price  of  the 
fodder  which  the  Government  elephanlv  had 
consumed.  The  only  reply  given  to  this 
letter  was  that  the  Commissariat  had  taken 
the  dul  because  the  zemindar  had  permitted 
it.  On  this  the  plaintiff  brought  the  present 
suit,  and  he  valued  it,  after  taking  advice  as 
to  how  far  he  was  likely  to  succeed,  at 
ropees  1,317. 


The  defence  is  generally  that  the  moment 
the  Commissariat  Officer  was  aware  of  the 
plaintiff's  claim,  and  found  that  he  was  un- 
able to  come  to  any  arrangements  with  him 
as  to  the  price  of  the  fodder,  he  at  once 
withdrew  the  elephants  ;  that  he  had  done 
no  wilful  damage  ;  and  that  the  plaintiff  was 
not  entitled  to  succeed. 

The  first  Court  settled  the  plaintiff's  claim 
at  rupees  658-8  annas  with  proportionate 
costs.  The  Judge,  on  appeal,  whilst  apparent- 
ly admitting  that  the  Commissariat  elephants 
did  take  fodder  from  the  plain tiff^s  jheel 
from  the  9th  to  the  19ih  of  August,  refased 
to  allow  him  any  payment  for  that  period, 
on  the  ground  that  he  had  monstronslj 
exaggerated  his  claim  in  the  first  instance 
and  ought  to  get  nothing  ;  and  in  supportof 
his  order  he  cited  a  decision  of  this  Court 
in  the  case  of  Thakoor  Luleet  Narain  Deo, 
plaintiff,  appellant,  versus  J uggerntLih  Misser 
and  another,  defendants,  respondents,  pub- 
lished in  Volume  VIIJ,  Weekly  Reporter, 
page  476.  He,  therefore,  dismissed  the 
plaintiff's  case  in  toto  with  all  costs.  We 
think  that  this  decision  of  the  Judge  cannot 
be  sustained. 

In  the  first  place,  the  decision  which  he 
quotes  from  the  8th  Volume,  Weekly  Re- 
porter, does  not  apply  ;  because  in  this  case 
there  was  undoubtedly  a  ground,  though 
probably  a  small  one,  for  the  plaintiff's  con- 
tention, and  we  cannot  find  that  the  defen- 
dant took  such  steps  as  be  certainly  might 
have  taken  to  prevent  the  suit  coming  into 
Court.  From  the  very  first,  he  seems  to 
have  kept  the  plaintiff  at  arms'  length  and 
did  not  make  any  offer  of  paying  what, 
even  according  to  his  own  admission,  was 
due  to  the  plaintiff  for  dul  consumed  by  the 
elephants. 

With  reference  to  the  amount  which  the 
plaintiff*  is  entitled  to  claim,  the  Judge  has 
found  on  the  evidence  that  the  only  days  on 
which  the  Commissariat  elephants  took  fod- 
der were  from  the  9th  to  the  19th  of  August, 
or  for  a  period  of  10  days.  The  Judge  ha^ 
refused  to  believe  the  evidence  adduced  by 
the  plaintiff^  which  went  to  show  that  the 
elephants  consumed  the  plaintiff's  dul  from 
the  5th  to  the  26th  of  August,  and  after- 
wards for  some  15   days  in  October. 

Taking  this  finding  offset  as  the  basis  on 
which  to  make  a  calculation,  we  consider  that 
according  to  the  defendant's  own  showing  the 
plaintiff'  is  entitled  to  the  value  of  the  grass 
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which  the  Oovernment  elephants  consumed 
doring  10  days.  We  find  also  that  the 
DQfflber  of  these  elephants  is  shewn  by  the 
efidence  to  have  been  70.  As  to  the  price 
of  the  dul  grass,  there  is  no  special  evidence 
on  the  record  to  show  with  any  clearnrts 
what  the  value  of  it  wAs  when  taken  from 
the  jheel,  although  there  is  some  as  to  its 
value  when  taken  to  the  market ;  but  it  is 
proved  by  the  evidence  of  the  Commis- 
sariat Officer  that  Government  was  in  the 
habit  of  paying  its  Mahouts  4  annas  a  day 
for  the  expenses  of  dul  grass,  and  there- 
fore we  think  that  we  should  not  be  far 
wrong  in  setting  down  the  value  of  the 
grass  consumed  at  3  annas  per  head  per  day  ; 
and  3  annas  a  day  on  a  total  of  70  elephants 
for  10  days  would  make  a  total  sum  of 
mpees  131-4  annas, — and  this  amount  we 
consider  that  the  plaintiff  is  entitled  to  re- 
cover. 

There  remains  the  question  of  costs.    It 
has  been  argued  on  the  part  of  Govern- 
ment that  this  suit  was  brought  without  the 
slightest   foundation  ;   that   it  was   a  mon- 
strously exaggerated  suit;  that  no  attempt  was 
made  to  settle  matters  without  coming  into 
Court ;  and  that  the  Government  were  bound 
to  come  in  and  defend  their  interests,  as  the 
plaintiflF  had  made  it  impossible  by  his  ex- 
orbitant demands   to  come  to   any    settle- 
ment.   Baboo    Unnoda  Pershad  Banerjee, 
the  Senior  Government  Pleader,   therefore, 
contends   that   the   usual   rale  in  cases  in 
which  the   decision   of  the   lower  Court  is 
]>artly  upheld  and  partly  reversed   should  be 
followed,  namely,  that   the   costs  should  be 
made  payable  in  proportion  to  the  amounts 
decreed  and  dismissed.     On  the  other  hand, 
it  is  contended  that  the  Government,  though 
knowing  of  the  claim  made  and   admitting 
that  a  certain  portion  of  it  at  all  events  was 
correct,  there  being   no  denial  on  the  part 
of  the  Commissariat  Officer  that  the  Govern- 
ment  elephants  had  been  fed  on  the  plaintiff's 
jheel,  made  no  attempt  to  settle  that  por- 
tion of  the  case,  and  did  not  even  pay  into 
Court  the  value  of  the  dul  admitted  to  haye 
been  used  for  10  days,  but  forced  the  plaint- 
iff to  come  into  Court. 

We  think  that  on  the  whole  the  fairest 
WAj  would  be  to  order  that  each  party 
shoald  bear  their  own  costs.  Had  the  de- 
fendant endeavoured  to  put  a  stop  to  this 
litigation,  and  offered  to  pay  Into  Court  the 
amount  due  on  account  of  the  10  days  for- 
age, we  shoald  have  had  no  hesitation  in 
ordering  that  the  costs  should  be  fixed  in 


proportion  to  the  amounts  decreed  and  dis- 
missed on  either  side  ;  but  to  do  so  in  this 
case  would  be  to  take  away  every  advantage 
which  the  plaintiff  will  get  from  this  decree, 
and  to  give  the  Government  a  pecuniary 
benefit  to  which  it  is  not  entitled  ;  for  on  a 
calculation  made  by  us  of  the  costs  as  they 
would  be  on  this  basis,  we  find  that  the 
Government  would  be  a  gainer,  although  it 
loses  the  suit,  by  some  20  or  30  rupees. 
Now,  as  we  think  that  the  plaintiff  is 
entitled  to  some  part  of  his  claim,  it  would 
be  manifestly  improper  to  take  away  from 
him  the  entire  benefit  of  the  decree,  by  pass- 
ing an  order  for  costs  which  would  make 
him  liable  to  the  defendant  for  a  larger  sum 
than  that  which  he  will  himself  recover. 

We,  therefore,  modify  the  order  of  the 
Judge  as  above  stated,  and  direct  that  eadi 
party  bear  his  own  costs. 


The  Ist  May  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice^  and  the  Hon'ble  G.  C* 
Paul,  Judge. 

Sale  by  manager  of  Joint  family  pro- 
perty— Consent— Freanmption. 

Case  No.  2198  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  2^'Pergunnahs,  dated  the 
28/A  July  1870,  reversing  a  decision  of 
the  First  Subordinate  Judge  of  that  DiS" 
tricty  dated  the  I9th  February  1870, 

G^pal  Chunder  Lahoory  (Plaintiff)  AppeU 
lantf 

versus 

Raj  Eishore  Lahoory  and  others  (Defend- 
ants) Respondents, 

Baboos  Bama  Churn  Banerjee  and  Eajen» 
der  Misree  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for  Respond- 
ents. 

On  the  death  of  R  5,  his  eldest  son  R  K  undertook 
the  management  of  the  family  property,  plaintiff  (a 
grandson  of  the  deceased  throagh  nil  third  son)  being 
then  an  Infant.  Not  long  after,  R  K  purchased  some 
land  which  he  subsequently  sold  to  R  D and  BSD, 
who  are  now  represented  b^  the  defendants  H  8  and 
L  N  D.    In  the  present  suit  plaintiff  alleges  that  U^ 
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propertj-  had  been  purchased  hy  R  K  with  money  be- 
longini?  to  the  joint  fands  of  the  family.  The  first 
Court  foand  for  plain tifi^,  and  adjudged  him  one-fourth 
shartf  of  the  property  in  suit  From  that  decree  H  8 
and  L  N  Ddid  not  appeal,  but  R  K  did  appeaL  The 
Judge,  assnrainfr  the  lower  Conrt's  finding  to  be  correct, 
held  that  as  plaintiff  who  was  of  age  at  the  time  did 
not  object  to  the  sale,  he  could  not  recover  possession 
of  property  sold  by  R  £*  as  the  recogniied  agent  and 
manager. 

Hbld  that  R  K  could  not  fonnd  any  right  upon  the 
presumption  of  plaintiffs  consent,  howeyer  such  pre- 
sumption might  have  availed  the  other  defendants, 
purchasers  from  R  K,  wlio  had  not  appealed. 

Norman^  C.  J. — Thb  plaintiff,  Gopal 
Ch under  Lahoory,  tiie  special  appellant  be- 
fore us,  was  the  son  of  Nobo  Kishore,  the 
third  of  five  sons  of  Bam  Soonder  Lahoory. 
On  the  death  of  Ram  Soonder  Lahoory,  his 
eldest  son  Raj  Kishore  undertook  the  man- 
agement of  tlie  family  property,  the  plaintiff 
at  that  time  bein^  an  infant.  Bam  Soonder 
died  in  Assin  1253.  In  1255,  the  defend- 
ant Bnj  Kishore  purchased  certain  land  in 
Piinchunnogram,  which,  on  the  4th  Magh 
1266,  he  sold  to  Romonee  Daseee  and  Hurro 
Soonduree  Dassee,  wiio  are  now  represent- 
ed by  the  defendants  Hurro  Soonduree  and 
Lukbee  Narainee  Dassee. 

The  plaintiff  brings  this  suit  alleging  that 
the  properly  so  purchased  by  Baj  Kishore 
was  purchased  with  the  money  belonging  to 
the  joint  funds  of  the  family,  and  that  Raj 
Kishore  sold  it  without  authority  to  Ro- 
monee and  Hurro  Soonduree.  The  defendant 
Baj  Kishore  adduced  a  great  deal  of  evi- 
dence to  show  that  the  property  was  his  own 
«nd  that  it  was  purchased  out  of  his  own 
funds.  HIr  case  is  that  he  sold  it  to  Ro- 
monee and  Hurro  Soonduree  to  pay  his  own 
debt.  He  puts  forward,  in  a  somewhat  in- 
direct way,  a  statement  that  he  sold  the 
property  for  his  own  purposes  ;  but  in  the 
evidence  he  states  that  the  sale  took  place 
in  the  presence  of  the  plaintifi,  Gopal  Cliun- 
der  Lahoory,  and  he  attempts  to  show  that 
Gopal  Ciiunder  consented  to  the  sale. 

The  first  Court  finds  that  the  accounts 
and  other  documents  put  in  by  Raj  Kishore 
to  prove  that  the  money  out  of  which  this 
property  was  purchased  belon|;ed  to  him  are 
fabricated,  and  that  the  property  was  really 
purchased  out  of  the  joint  funds,  and  by  its 
decree  adjudges  to  the  plaintiff  one-fourth 
share  of  the  property  in  suit. 

From  that  decree,  Hurro  Soonduree  and 
Lukhee  Narainee  did  not  appeal  to  the  Judge. 
Bnj  Kishore  did  appeal  The  Judge  seems 
to  have  assumed  throughout  that  the  finding 
of  the  lower  Courts  upon  the  facts  is  correct, 
gnd  (bat  (be  property  waa  at  (be  time  of  (be 


sale  in  1266  the  joint  property  of  the  plaint- 
iff and  the  other  members  of  the  joint 
family.  He  says,  however,  that  *^  the  judg- 
'*  ment  of  the  lower  Court  ought  to  be  re- 
'*  versed  and  the  suit  ought  to  be  dismissed, 
**  It  is  admitted  that  Baj  Kishore  was  the 
*^  manager  of  the  joint  estate  up  to  1270,  and 
"  that  in  that  capacity  he  bought  and  sold 
"properties  on  account  of  the  joint  estate^ 
"At  the  time  of  the  sale  of  the  property  in 
"  question,  the  plaintiff  was  some  23  years 
"  old  ;  but  he  did  not  object  to  the  sale, — he 
^*  allowed  Raj  Kishore  and  the  purchasers  to 
"complete  the  transaction.**  The  Judge 
then  says  : — "  I  apprehend  that  the  purcba- 
"  sers  were  justified  in  purchasing  from  the 
"  recognized  manager,  and  that  the  plaintiff 
"  was  a  consenting  party  to  the  sale  and  is 
"  bound  by  the  acts  o^  the  defendant."  Ha 
then  goes  on  to  say  that  the  plaintiff  "can- 
'*  not  recover  possession  of  the  property, 
"  which  Baj  Kishore  sold  while  he  was 
**  the  reoogniaed  manager  and  agent  of  the 
"  family  .•• 

Now,  we  think  that  there  would  have  been 
very  great  force  in  these  observations  of  the 
Judge,  if  the  defendants  Hurro  Soonduree 
and  Lukhee  Narainee  had  come  before  him 
on  the  appeal  and  contended  that  they  bought 
the  property  in  reliance  on  the  represent- 
ation implied  by  the  conduct  of  the  dow 
plaintiff  in  having  been  present  at,  and  not 
dissenting  from,  the  sale.  It  is  clear,  how- 
ever, that  these  Indies  have  no  real  interest 
whatever  in  this  matter.  They  do  not  come 
forward.  They  do  not  pretend  that  they 
have  any  special  right  as  purchasers  from 
Baj  Kishore. 

It  is  not  the  case  of  Baj  Kishore  thnt  the 
plaintiff  consented  to  the  sale  of  this  pro- 
perty as  a  portion  of  the  joint  property. 
There  is  no  evidence  whatever  that  he  con- 
sented to  the  sale  of  this  propertj  im  the 
property  of  Baj  Kishore.  Whatever  rights 
Hurro  Soonduree  Dassee  and  Lukhee  Na- 
rainee Dassee  might  have  been  able  to  bnild 
on  the  presumption  of  the  consent  of  the 
plaintiff  to  the  sale,  we  think  that  Rig 
Kishore  cannot  found  any  right  npon  such 
presumption,  and  that  upon  the  appeal  of  Raj 
Kishore  the  Judge  ought  not  to  have  given 
a  decree  in  favour  of  those  two  ladies,  who 
themselves  did  not  object  by  appeal  to  the 
decision  of  the  first  Court. 

We  think,  therefore,  that  the  decision  of 
the  Judge  must  be  reversed,  and  the  deci- 
sion of  the  lower  Court  restored  with  cosa 
as  against  (b^  d^f^odant  Big  Kiahora. 
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The  Ist  May  1871. 

^  Present: 

The  Hon'ble  J.  P.  Norman,  Officiating 
ChieJ  Justice,  and  the  Hon'ble  6.  C.  Paul, 
Judge* 

Sab-lesseea— BiffhtB  of  oooapancy. 

Case  No.  2625  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jessore,  dated 
the  lith  September  1870,  affirming  n 
decision  of  the  Moonsiff^  of  Magoorah, 
dated  the  Srd  December  1869. 

Nil  Eomul  SeiD  (Plaintiff)  Appellant, 

versus 

Daoeth   Shaikh    (one  of   the    Defendante) 
Respondent, 

Baboo  Grija  Sunhur  Mojoomdar  for  Ap- 
pellant. 

Baboo  Bipro  Doss  Mookerjee  for  Re- 
spondent. 

By  holding  for  12  years,  a  ryot  does  not  acquire  a 
rif^t  of  occupancy,  if  the  land  has  been  sub-let  to  him 
for  a  term,  or  year  by  year,  by  a  ryot  haying  a  right 
of  occnpanoy. 

Norman,  C.  </. — The  facts  of  this  case 
are  as  follow  :— 

A  person  of  the  name  of  Titooram  Tantee 
held  a  small  quantity  of  land  (it  does  not 
appear  how  much)  as  tenant  to  the  plaintiff 
for  some  years.  In  1260  he  under-let  a 
portion  of  the  land  to  Danesh  Shaikh  and 
others,  who  are  the  defendants  in  the  pre- 
seot  suit.  In  1276,  Titooram  heiog  in  ar- 
rears of  rent  absconded  and  relinquished 
bis  tenure,  upon  which  the  plaintiff  brought 
this  sait  for  possession  against  Danesh  Shaikh 
and  others  to  get  possession  of  the  portion 
of  the  land  which  had  heeu  under-let  by 
Titooram  Tantee  to  them.  The  plaintiff's 
title  then  is  that  the  land  was  his  property, 
and  itiat  it  was  under-let  to  the  defendants 
hy  a  leDsnt  whose  title  has  now  expired. 
Thereforei  unless  the  defendants  can  make 
OQi  some  title,  the  plaintiff  must  get  a  decree 
for  possession. 

The  defendants  show  that  since  1260 
they  have  been  paying  rent  as  tenants  from 
year  to  year  to  Titooram.  The  pottali 
graoted  to  Titooram  has  not  been  put  in,-« 
and  it '  does  not  appear  what  the  nature  of 
bis  boldiog  was. 


I  think  it  is  impossible,  upon  the  evideiioe 
as  it  stands,  to  assume  that  Titooram  had 
any  greater  interest  than  that  of  a  ryot 
having  a  rl^ht  of  occupancy.  Now,  a  ryot 
cultivating  or  holding  land  for  12  years 
does  not  acquire  a  right  of  occupancy,  if 
the  laud  which  he  has  been  cultivating 
has  been  sub-let  to  him  for  a  term,  or  year 
by  year,  by  a  ryot  having  a  right  of 
occupancy.  That  is  the  express  provisioa 
of  Section  6  ;  and  it  appears  to  me  probable 
that  the  facts  of  the  present  case  bring  it 
within  the  words  of  that  enactment.  If 
Titooram  had  any  right  greater  than  that 
which  I  have  supposed,  the  defendants  have 
failed  to  prove  it ;  and  it  is  for  them  to 
show  that  they  have  some  title  which  they 
can  set  up  as  a  bar  to  the  plaintiff's  right 
of  absolute  possession  to  the  land  in  ques- 
tion. 

For  these  reasons,  it  appears  to  ns  that 
the  decisipns  of  the  Courts  below  must  be 
reversed,  and  a  decree  will  pass  adjudging 
possession  to  the  plaintiff  of  the  piece  of 
land  in  dispute  with  costs  in  all  the 
Courts. 

Paul,  J. — I  concur. 


The  2nd  May  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G-.  Loch,  Judge. 

Trivy  OouAoU  decree— Szecatlon—tn- 
tereat— Section    10    Act   ZXZII    of 

Case  No.  44  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Ju^ge  of  Purneah,  dated  the  29th 
January  1870. 

Bajah  Ahmed  Reza  (Judgment-debtor) 
Appellant, 

versus 

Mussamut  Ehujoornnnisa  (Decree-holder) 
Respondent. 

The  Advocate    General  and  Messrs.    0. 

Gregory  and  C.  Gregory  for  Appellant. 

Messrs.  J.  ff".  B.  Money  and  R.  E.  Twidate 
fer  liespondeirt. 
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Where  a  decree  of  the  Privy  Connoil  ordered  po8- 
leiBion  with  mesne  profits  but  without  interest  t 

Held  that  the  decree  did  not  mterfere  with  the 
power  of  the  Judge  who  executed  it  to  award  interest 
under  Section  10  of  Act  XXIII  of  1861  on  the  aggre- 
gate sum  adjudged,  and  costs  from  the  date  of  decree 
to  date  of  payment. 

Norman^  C.  J. — This  is  an  appeal  against 
the  decision  of  the  Judge  of  Purneah  in  the 
execution  of  a  decree  of  Her  Majesty  in 
Council. 

The  decree  directs  (hat  the  appellant  in 
the  original  suit,  Syed  Enayet  HosseiUy  shall 
be  "  put  into  possession  of  2I-120th8  of  the 
**  half  of  the  zemindary  together  with  the 
"  mesne  profits  of  the  same,  whereof  an  ac- 
*'  count  is  to  betaken  against  the  respond- 
**  ent  from  the  16th  February  1862,  but 
"without  interest.** 

After  two  several  remands  by  this  Court, 
the  account  has  ultimately  been  taken  and 
has  resulted  in  a  final  decree  for  rupees 
94,114  and  2  annas,  with  costs  bearing  in- 
terest at  the  rate  of  12  per  cent,  per  annum 
from  the  8th  of  January  1870  till  date' of 
payment, — the  8th  January  1870  being  the 
date  of  the  final  decree  awarding  such  mesne 
profits  to  the  plaintiff. 

From  that  decision,  an  appeal  has  been 
presented  by  the  defendant,  and  two  principal 
points  have  been  token. 

The  first  is  that  in  estimating  the  mesne 
profits,  the  defendants  ought,  to  have  been 
allowed  something  for  the  wages  of  the 
amlah  and  servants  engaged  in  making  the 
collections. 

The  Judge  has  disposed  of  this  matter  by 
Baying  that  in  the  decision  of  the  High 
Court  of  the  30th  November  1864*  it  is 
ruled  that  10  per  cent,  cannot  be  allowed  on 
the  mostajiri  jummah  for  nmlah  expenses, 
and  he  says — "  This  order  is  quite  reasonable 
**  as  the  rents  collected  were  not  on  the  de- 
"  hatee  jummah,  but  on  the  mostajiri  or 
"  farming  lenses."  He  goes  on  to  say  : — 
**  This  claim  is  put  forward  in  addition  to 
<*  those  under  objections  285  and  286,  and  is 
'*  most  unreasonable,  as  the  sum  claimed  as 
**  a  deduction  is  again  entered  in  those  two 
**  objections."  The  High  Court  has  already 
**  ruled  that  such  a  claim  is  untenable,  and 
"  it  is  therefore  rejected." 

The  appellant's  Counsel  has  referred  to 
the  evidence  taken  in  1862,  and  which  goes 
to  show  that  the  defendant's  expenses  for  the 
servants  employed  in  collecting  the  mostajiri 

>»  1 W.  Rn  ICifc,  p.  20. 


jummah  were  at  the  rate  of  rupees  1,504 
monthly,  which  would  bring  up  the  expeoie 
of  collection  to  an  amount  mnch  larger  thta 
what  it  would  be  if  calculated  at  the  rate  of 
10  per  cent,  on  the  gross  collections. 

Now,  it  is  impossible  to  shut  oar  eyes  to 
the  fact  that  in  making  collections  from  far- 
mers holding  considerable  tracts  of  land  ths 
cost  of  collecting  the  rents  and  of  keeping 
the  account  is  very  small.  We  think  that 
the  Judge  may  be  right  in  supposing 
that  all  the  expenses  for  the  amlah  required 
for  this  purpose  were  included  onder  ao 
item  called  *'  miscellaneous  expenditure  eon- 
tained  in  the  jummah-khurnch  account." 

We  observe  that  in  the  former  decision, 
which  was  passed  on  the  15th  June  1868, 
the  Judge  refers  to  this  miscellaneous  ex- 
penditure or  '*  durbar  expenses"  as ''  charges 
''  for  stationery,  cutcherry  expenses,  and 
'^  wages  of  amlah,  servants,  &c«" 

The  details  of  this  expenditure  are  not 
before  us,  and  we  are  not  in  a  position  to 
say  that  the  ''miscellaneous  expenditure" 
may  not  contain  some  items  of  charge  for 
wages  of  servants  employed  in  the  cutcherry 
and  in  keeping  the  accounts,  as  distinct 
from  the  wages  of  servants  employed  in 
making  the  collections  from  the  ryots  or 
tenants  of  the  land. 

At  any  rate,  if  the  ^'  miscellaneous  ex- 
penditure" does  not  include  the  cutcherry 
servants,  so  far  as  we  can  see  the  defendant 
has  not  put  forward  any  claim  for  the  ex- 
penses of  such  servants  or  attempted  to 
support  such  claim  by  any  evidence. 

The  defendant's  claim  seems  to  be  pre- 
cisely that  which  the  Court  disallowed  when 
put  forward  in  another  shape  on  a  former 
occasion. 

If  this  Court,  when  the  matter  was  before 
it  on  the  former  occasion,  had  considered 
that  the  defendant's  claim  for  the  wajres  of 
the  zemindary  servants  at  rupees  1,504  per 
month  could  be  sustained,  and  if  the  evi- 
dence of  the  witnesses  examined  in  1862 
had  been  treated  as  trustworthy,  the  Court 
would  not  have  disallowed  a  claim  at  the 
rate  of  rupees  10  per  cent.,  which  would 
have  been  less  than  that  which,  if  those 
witnesses  are  to  be  believed,  the  defendant 
actually  expended  in  making  the  collec- 
tions. 

We  think  that  this  claim  of  rupees  1,504 
a  month  is  preposterous,  and  it  is  the  only 
one  advanced  by  the  defendant. 
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We  are  disposed  to  think  that  he  has  been 
treated  only  too  liberally  in  some  of  the 
aUowances  that  have  been  made  to  him. 

The  next  point  taken  is  that  interest 
ought  not  to  be  allowed  from  the  date  of 
the  final  decree  for  mesne  profits,  because 
the  Privy  Council  did  not  allow  interest. 

It  appears  to  us  that  this  argument  pro- 
ceeds upon  a  fallacy.  The  Privy  Council 
decree  is  that  the  appellant  in  the  original 
Bait  be  *' put  in  possession  of  21-120ths  of 
**  the  half  of  the  zemindary,  together  with 
^  mesne  profits  of  the  same,  whereof  an  ao- 
"  count  is  to  be  taken  against  the  respondents 
«•  from  the  iBth  February  1862,  but  with- 
**  out  interest.**  The  order  of  the  Privy 
Council,  therefore,  is  that  in  taking  the  ac- 
counts of  the  mesne  profits,  interest  on  the 
arrears  of  mesne  profits  should  not  be  allowed, 
and  accordingly  such  interest  has  not  been 
allowed.  But  the  10th  Section  of  Act 
XXIII  of  1861  empowers  the  Courf,  where 
a  sum  of  money  is  decreed  to  the  plain tifis, 
to  award  interest  on  the  aggregate  sum  ad- 
judged and  costs  from  the  date  of  decree  to 
date  of  payment.  Now,  there  is  nothing  in 
the  decree  of  the  Privy  Council  which  in- 
terferes with  the  power  of  the  Judge  to 
make  the  order  which  he  has  properly  made 
under  that  Section. 

We,  therefore,  dismiss  the  appeal  with 
costs. 

Mr.  Money  for  the  respondent  has  made 
some  objections  which  it  is  not  now  neces- 
sary to  enter  into. 

One  of  his  objections  might  have  been 
pressed  before,  or  it  might  have  been  brought 
to  Che  notice  of  the  Court  by  application  for 
a  review.  The  matter  has  been  long  since 
dispoeed  of.  Mr.  Money's  client  did  not 
express  any  dissatisfaction  with  the  order 
when  it  was  passed.  It  is  too  late  to  take  any 
objection  at  this  stage.  It  refers  to  the  ex- 
penses of  the  Emambara.  His  cross-appeal 
mast  also  be  dismissed. 

We  modify  the  decree  of  the  Lower  Ap- 
pellate Court  by  allowing  interest  at  the 
rate  of  6  per  cent,  on  the  amount  decreed. 
We  allow  25  gold  mohurs  as  the  costs  of 
thia  appeal. 


The  2nd  May  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarka- 
nath  Mitter,  Judges, 

Bntwarah— Bepalation  ZXZ  of  181ft 
—Title— JuriBdlotion—aiflrht  of  suit 
^Foaaeaaion. 

Case  No.  2358  of  1869. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  27th  July  1869,  reversing  a 
decision  of  the  Moonsiff  of  Tegrah, 
dated  the  29ih  January  1869. 

Mr.  H.  Spencer  (Plaintiff)  Appellant^ 

versus 

Puhul  Chowdhry  and  others  (Defendants) 
Eespondents 

Mr,    G,    Gregory  and    Baboos    Umumaih 
Bose  and  Toolsee  Dass  Seal  for  Appellant. 

Mr,  C.    Gregory  and  Moonshee  Mahomed 
VusooffoT  Respondents. 

The  Revenue  aathorities  acting  under  the  butwarmh 
law  have  no  jurisdiction  to  determine  any  disputed 
Question  of  right  and  title  in  shares  ;  and  there  is  no- 
Uiing  in  Regulation  XIX  of  1814  or  any  other  Regula- 
tion to  bar  the  maintenance  of  a  suit  in  a  Civil  Court 
for  a  declaration  of  plaintiflTs  right  to  a  larger  share 
than  that  recorded  in  his  name  alter  a  butwarah  in  the 
paper  of  partition. 

If  the  plaintiff  in  such  a' case  can  establish  his  title, 
and  is  not  barred  by  lapse  of  time,  he  shoald  not  be  de- 
nied the  declaration  sued  for,  merely  because  he  might 
have  been  ousted  by  the  defendant  under  colour  of  the 
butwarah  proceeding. 

The  Civil  Court  has  no  authority  to  interfere  with 
the  division  of  the  land  and  jumma,  which  is  a 
matter  exclusively  within  the  jurisdiction  of  the  Reve- 
nue authorities. 

fitter,  J, — We  are  of  opinion  that  the 
Lower  Appellate  Court  has  erred  in  holding 
that  the  failure  of  the  plaintiff  to  appear  be- 
fore the  Collector  within  the  period  pre- 
scribed by  Clause  2,  Section  4,  Regulation 
XIX  of  1814,  is  sufficient  to  bar  the  main- 
tenance of  this  suit. 

It  is  true  that  Section  20  of  that  Regula- 
tion says  '*  the  determination  of  the  Board 
of  Revenue  or  Board  of  Commissioners  on 
the  paper  of  partition  shall  be  final."  But 
this  Section  evidently  refers  to  those  ques- 
tions only  which  can  be  legally  determined 
by  the  authorities  mentioned  therein.  Now, 
it  is  beyond  all  dispute  that  Revenue  autho- 
rities acting  under  the  Butwarah  Law  have 
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jurisdiction  to  assess  a  certain  jumma  on 
certain  shares,  but  have  no  jurisdiction  to 
determine  any  disputed  question  of  right 
and  title  in  shares.  It  follows,  therefore, 
that  the  provisions  of  Section  20  Cannot  be 
urged  as  a  bar  to  the  maintenance  of  the 
present  suit  so  far  as  th^  question  of  right 
dnd  title  is  involved  in  it  ;  while,  on 
the  other  hand,  the  Civil  Court  has  no  power 
to  interfere  with  the  division  of  the  lands 
and  jumma,  which  is  a  matter  within  the 
exclusive  jurisdiction  of  the  Bevenne  autho- 
rities, and  that  portion  of  the  plaintiff's 
prayer  by  which  he  seeks  to  have  a  re-dis- 
tribution of  the  lands  and  Grovernment 
revenue  most  therefore  fall  to  the  ground. 
But  there  is  nothing  in  the  Butwarah  Law, 
or  in  any  other  Regulation  that  we  are 
aware  of,  to  prevent  the  Civil  Court  from 
entertaining  this  suit  for  the  declaration  of 
tbe  plaintif  s  right  to  a  larger  share  than 
that  recorded  in  his  name  in  the  paper  of 
partition.  Suppose,  for  instance,  that  a  But- 
irari^h  is  made  by  the  Collector  at  the  in- 
stancy of  certain  parties  who  have  no  real 
interest  in  the  estate.  Can  it  be  contepded 
tiiat  the  reiit  owner  of  tha(  estate  would  be 
prevented  by  such  a  Butwarah  f^om  bring- 
ing a  civil  suit  for  the  establishment  of  his 
right, '  merely  because  he  did  not  appear  be- 
fore the  Collector  within  the  fifteen  days 
allowed  by  the  second  Clause  of  the  fourth 
Section  of  the  Begulation,  and  that  even 
when  he  is  fully  prepared  to  i^how  that  his 
failure  to  do  so  arose  from  causes  perfectly 
beyond  his  control,  snch  as  absence  in  a 
foreign  country,  minority,  lunacy,  &c.  Such 
a  construction  is  no  way  warranted  by  the 
provisions  of  Section  20.  This  view  was 
taken  by  a  Division  Bench  of  this  Court  in 
its  decision  in  a  Special  Appeal  No.  2420  of 
1870,  20th  of  March  1871.* 

It  has  been  urged  by  the  respondent  that 
the  plaintiff  has  to  thank  himself  for  the 
injury  he  complains  of,  inasmuch  as  there 
was  nothing  to  prevent  him  from  appearing 
before  the  Collector  within  the  time  required 
by  kw  ;  and  that  this  Court  ousbt,  there- 
fore, to  refuse  to  entertain  his  suit,  which  is 
one  merely  for  declaration  of  title,  in  the  exer- 
cise of  the  discretion  vested  in  it  by  the  15th 
lection  of  the  Code  of  Civil  Procedure.  This 
objection  cannot  be  allowed  at  this  last  stage 
of  the  proceedings.  It  was  not  raised  in  the 
Court  of  first  instance,  and  as  that  Court 


♦  AfUe,  p.   291. 


has  given  a  decree  to  the  plaintiff  upon  the 
merits,  it  would  be  improper  for  us  now  to 
dismiss  this  suit  on  the  strength  of  an  ob« 
jectiou  which,  it  must  be  admitted  on  all 
sides,  does  not  affect  the  real  justice  of  the 
case. 

It  has  been  further  urged  that  the  plaint- 
iff  is  not  entitled  to  have  his  right  declare 
in  an    undivided   2  annas   11    gundahs  and 
1  cowree  share  in  the  zemindaree,   notwith- 
standing   the    butwarah   which    was    doij 
made  according  to  law,  and  as  this   is   what 
he  has  asked  for  in  his   plaint   the  suit  can- 
not be  maintained  in  its  present  form.     This 
objection  is  a  technical  one  only.     There  is 
no  dispute  as   to  the  plaintiff's  title  to  a  2 
punas  and  10  gundahs   share,   and   as  the 
Revenue  authorities  have  assigned  to  him  in 
lieu  of  that  share  certain  specific  lands  with 
a  certain  amount  of  Government  revenue 
assessed    thereupon,    none    of   the    parties 
litigant  can  complain  if  the  plaintiff^s  rifrht 
to  those  lands  is  declared  in   this  suit.    The 
real  contest  between  the  parties  is  about  ^e 
extra    additional  share  of    1    gundah   and 
1  cowree  claimed  by  the  plaintiff.     But  if 
the  plaintiff  can  show  that  he  is  justly  en- 
titled to  that  share  also,  and   if  at  the  same 
time  it  is  found  to  have  been  allotted  by  the 
Revenue  authorities  to  any  one  of  the  de- 
fendants,  we  see  no  legal  reason  why  the 
Court  should  refuse  in  this  suit  to   declare 
his  title  to  the  same,  treating  him  as  a  share* 
holder  to   that  extent  only  in  the  putee  in 
which  it  may  have  been  so   included.    Jus- 
tice requires  that  our  Courts  should   always 
try,  as  far  as  they  legally  can,  to  avoid  caus- 
ing multiplicity  of  litigation  ;  and,  in  the  ab- 
sence of  any  valid  objection    affecting  the 
real  merits  of  the  case,  we  should  be  wrong 
to  dismiss  tliis  suit  merely  for  a  mere  formal 
defect  in  the  plaintiff's  prayer — adefect  which 
can  be  easily  cured  by  our  decree   without 
interfering   with    the  substantial    rights  of 
any  of  the  parties  concerned  in    thia    litiga- 
tion.   If  the  plaintiff^s  allegations  are   cor- 
rect, there  can  be  no  doubt  whatever   that 
some  of  the  defendants  at  least,  if  not  all  of 
them,  have  got  by   the  butwarah  a   larger 
share  than  that  to  which  they  are  justly  en- 
titled ;  and  there   is   nothing   whatever  in 
the  circumstances    of  this    case  to  prevent 
the  Court  from   doing  complete  justice  be- 
tween the  parties  by  declaring  in  thia  very 
suit  that  the  plaintiff  is  entitled  to  the  addi- 
tional share  in  question   out  of  the   puteea 
assigned  to  those  defendants  by    the   but^ 
warah. 
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Liisilj,  it  has  heeD  arcred  tlint  tliere  is  no 
satisfactory  proof  tlint  the  plaintiff  is  still  in 
possession  of  the  adHitionnl  siinre  in  ques- 
tion, and  as  the  suit  is  one  for  declaration  of 
title  and  confirmation  of  possession  the 
Court  is  bound  to  dismiss  it  in  the  ahsence 
of  such  proof.  This  ohjection  is  founded 
upon  a  mistake.  The  plaintiff  has  given 
nmple  evidence  to  prove  his  posspssion. 
That  evidence  is  strongly  corrohorated  by 
the  testimony  of  several  witnesses  exwmined 
by  the  defendants  themselves.  But  be  this 
as  it  may,  it  is  clear  that  this  was  not  one  of 
the  issues  raised  by  the  defendants  in  the 
Court  of  first  instance,  and  they  are  not 
entitled  to  raise  it  now  at  this  late  stage  of 
the  cause.  If  the  plaintiff  can  show  that 
he  has  a  title  to  the  additional  share  in  ques- 
tion and  that  that  title  is  not  barred  by  hipse 
of  time,  he  should  not  be  denied  the  decla- 
rarion  he  has  sued  for  merely  because  he 
mi^ht  have  been  ousted  by  the  defendants 
under  the  colour  of  the  butwurah  f>roceed- 
ings. 

We,  therefore,  remand  this  case  to  the 
Lower  Appellate  Court  for  a  decision  upon 
the  merits  with  reference  to  the  issues  laid 
down  by  the  first  Court,  and  wiih  reference 
to  tliose  issues  only. 


The  2nd  May  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

ApplioatiOQ  for  ezeontion  —  Z*lmtta- 
tlcm— Section  7  MLot  XZZZZ  of  1861. 

In  the  matter  of 

Tarack  Chunder  Chuckerbutty    (Decree- 
holder)  Petitioner, 

versus 

Haro  Chunder  Chuckerbutty  (Judgment- 
debtor)  Opposite  Parly, 

Baboo  Bhowanee  Churn  Dutt  for  Petitioner. 
No  one  for  Opposite  Party. 

A  decree-holder  having  allowed  the  term  of  3  years 
to  ron  to  within  a  very  few  days  of  expiry  before  apply - 
m^  for  execution,  and  then,  though  allowed  5  day:i  to 
jjHiy  tnllabaoah,  having  neglected  to  do  so,  his  applica- 
tioa  was  found  to  be  not  bvnd  Jide : 


Held  that  Section  7  Act  XXIII  of  1861  did  not 
appiv  to  the  case,  that  Section  applying  only  to  suits 
dismissed  under  the  provisions  of  Section' 5  of  that 
Act. 


Kemp,  J. — This  application  for  the  ad- 
mission of  a  miscellaneous  special  appeal 
must  be  rejected.  It  appears  that  on  the 
26th  March  1870  the  applicant  was  told  to 
deposit  tullubanah  within  o  days.  He  failed 
to  do  so,  and  on  the  7th  of  April  1870  the 
execution  case  was  struck  off.  On  the  17th 
April  1870  the  applicant  applied  to  have 
the  case  restored.  It  appears  that  the  first 
Court  allowed  the  case  to  be  restored,  but 
the  Judge  of  Hooghly  reversed  that  decision. 
The  grounds  given  by  the  Judge  we  consi- 
der to  be  grounds  with  which  we  cannot  in- 
terfere in  special  appeal.  The  Judge  finds 
that  the  application  of  the  2Gih  of  March 
1870,  which,  we  may  observe,  was  made 
when  only  a  very  few  days  remained  of  the 
3  years  allowed  by  law,  was  not  a  bond  fide 
application. 

It  is  also  clear  that  on  the  17th  of  April 
1870.  when  the  applicant  asked  for  the  re- 
storation of  the  case,  he  was  barred  by  limit- 
ation. It  has  been  attempted  in  argument  to 
show  thai  Section  7  Act  XXIII  of  1861  ap- 
plies to  the  present  case.  On  turning  ro  that 
Section,  we  find  that  it  applies  only  to  suits 
dismissed  under  the  provisions  of  Section  5 
of  that  Act,  that  is  to  say,  if  it  be  found 
that  the  defendant  has  not  been  served  wiiU 
summons  to  appear  on  the  day  fixed  fur  hiin 
to  appear,  and  in  consequence  of  the  failure 
of  the  filainiiff  to  deposit  within  the  time 
nllowed  him  the  sum  necessary  to  defray  the 
cost  of  service  of  the  summons,  the  Court 
may  order  the  suit  to  be  dismissed.  It  is  iu 
such  a  case  that  Section  7  wjll  apply,  and 
under  that  Section  the  plaintiff  is  at  liberty 
to  satisfy  the  Court  that  there  was  a  suffi- 
cient excuse  for  his  not  making  the  de- 
posit. 

Now,  that  Section  clearly  does  not  apply 
to  this  case.  In  this  case,  we  have  an  ap- 
plicant allowing  his  time  for  exceution  to 
run  to  within  a  very  few  days  of  3  yeara 
before  he  makes  any  application  at  all. 
Then  the  application  made  is  found  not  to 
be  bond  fide.  Five  days  are  allowed  the 
petitioner  to  pay  the  tullubanah,  and  with 
the  knowledge  that  his  first  application  wan 
made  within  a  very  short  time  of  the  expiry 
of  the  term  of  three  years,  he  still  negleoia 
to  pay  tullubanah.  We  think  that  the  Judge 
has  held  rightly  that  the  application  was 
barred,  and  we  reject  this  application. 
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The  3rd  Mny  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Hou'ble  G.  Loch,  Judge, 

Dependant  talookdars  —  Reg^atlon 
VZZZ  of  1793.   • 

Case  No.  2139  of   1870  under  Act  X  of 
1859. 

Special  Appeal  from  a  decision  pns$ed  hy 
the  Judge  of  Jesiore^  dated  the  14/A  July 
1870,  affirming  a  decision  of  the  Deputy 
Collector  of  Baghat,  dated  the  30M  No- 
vember 1869. 

Bnjah  Suttyanund  Ghossal  (Plaintiff)  Ap- 
pellant^ 

versus 

Iluro  Kishore  Dtitt  niid  others  (Defendants) 
Respondents, 

Baboo    Hem   Chtinder  Banerjee  for 

Appelhint. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

The  "  dependant  tAlookdars**  mentioned  in  Regulation 
VIII  of  1793  are  actual  proprietors,  not  merely  talook- 
djirs  whose  talooks  are  held  under  documents  granted 
by  proprietors  which  do  not  transfer  property  in  the 
soil. 

Norman,  C.  J. — This  is  a  suit  to  recover 
urrears  of  reiK  at  nu  enhanced  rate  after 
service  of  notice  under  Section  13  Act  X 
of  1859. 

The  suit  lias  been  dismissed  by  the  Lower 
Appeihite  Court  upon  the  ground  that  the 
defendant's  holding;  is  a  dependant  talook. 
Tlie  Judge  says — if  the  plaintiff  considers 
liimsfllf  entitled  to  enhance  the  rent  of  the 
defendant,  he  must  proceed  under  Section 
51  Regulation  VIII  of  1793,  and  not  under 
Act  X  of  1859. 

We  are  wliolly  unable  to  understand  upon 
what  ground  the  Judge  supposes  that  the 
tenure,  apparently  created  by  the  Soondur- 
buns  Commissioner  in  1257  under  the  name 
of  an  ousut  tnluok  while  the  land  was  in 
the  possession  of  the  Government  as  a  khns 
in^^hni,  can  be  treated  as  a  dependant  talook 
within  the  ineanins  of  that  terra  in  Regu- 
lation VIII  of  1793.  The  *•  dependant  ta- 
lookdars'' there  spoken  of  are  talookdars  ' 
being  actual  proprietors  of  the  lands  com- 
posing their  talooks,  as  described  in  Seciiun  i 
5  of  liiat  Reguiatiou.     Sectioa  51  dues  nut 


include  talookdars  whone  talooks  are  held 
under  writings,  sunnods,  or  other  documents 
granted  by  proprietors  of  lands  which  do 
not  expressly  transfer  the  property  in  the 
soil.  These  persons,  as  will  be  seen  from 
Section  7,  are  treated  under  Regulation  VIII 
of  1793  as  lease-holders  only. 

The  defendant  is  clearly  an  under-tenant; 
and  if  he  is  able  to  establish  a  right  to  ex- 
emption from  enhancement  when  the  case 
goes  back  for  trial  before  the  Judge,  it  will 
be  on  some  grounds  of  which  we  know  no- 
thing at  present. 

With  these  oKservations,  we  remand  the 
case  to  the  Judge  for  trial. 

The  costs  in  the  lower  Courts  and  of  this 
appeal  will  abide  the  ultimate  result  of  the 
suit. 


The  3rd  May  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hou'ble  G.  Loch,  Judge, 

ZaakheraJ  crrantB—ReBumptton— Sec- 
tion 10  &esrnlation  ZZZ.  1793  - 
Ziandlord  and  tenant. 

Case  No.  2549  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedabad,  dated  the 
22nd  September  1870.  affirming  a  deci- 
sion of  the  Moonsiff  of  that  District, 
dated  the  29th  June  1870. 

Ranee   Shama    Sooduree    Debia    (Plaiatiff) 
Appellant, 

versus 

Seetul   Khan   and   others  (Defendants)  Re- 
spondents. 

Baboos  Mohinee  Mohun  Roy  and    Sreenatk 
Dass  for  Appellant. 

Baboo  Pitumbur  Chatterjee    for    Respood- 
entR. 

Where  grants  for  holding  lands  exempt  from  pay- 
ment of  revenue  have  been  made  since  let  December 
1790f  and  the  person  who  succeeds  to  the  proprietory 
right  in  the  estate  takes  possession  under  Section  10 
Regulation  XIX  of  1793  and  dispossesses  the  grantee 
of  his  proprietornf  right^  ho  is  autliorixed  and  required 
to  collect  the  rents  from  such  lands  at  the  rat«s  of  the 
perffunnah.  A  decree  therefore  d^Iarin^  the  xemin- 
dare  right  to  assess  rent  on  landa  held  under  suck 
grants,  establishes,  as  between  him  and  the  persoa  in 
poasesaioD,  the  relation  ol  landlord  aad  tenauu 
t 


Digitized  by 


Google 


1871.] 


Ciml 


THE  WBBKLT  RBPORTHlt. 


JRulings. 


475 


Norman,  C.  «/. — This  is  a  suit  for  assess- 
ment of  rent  and  for  a  kubooleut  ia  respect 
of  certaiQ  lands  formerly  held  as  lakheraj, 
and  iu  respect  of  which  a  decree  in  a  suit 
for  resumption  was  passed  in  1862  declar- 
iog  them  liable  to  be  assessed  to  the  pay- 
ment of  rent,  and  the  plaintifTs  right  to 
aasess  such  rent. 

The  decree  in  that  suit  is  in  evidence. 
It  recites  the  substance  of  the  plaint,  which 
■stated  that  as  the  defendant  held  the  lands 
DOW  in  question  as  invalid  lakheraj,  the 
plaintiff  brought  his  suit  to  resume  and 
assess  the  lands  as  appertaining  to  the  ta^ 
look  belonging  to  the  plaintiff. 

The  lower  Courts  have  dismissed  the 
plaintiff's  suit,  holding  that  a  decree  in  a 
resamptioQ  suit  under  Regulation  XI  of 
1819  cannot  create  the  relation  of  land- 
lord and  tenant  between  the  parties,  and 
therefore  that  this  suit  wiH  not  lie.  They 
refer  to  a  decision  of  the  High  Court  in  the 
case  of  Madhub  Cbunder  Bbadooree,  re- 
ported in  the  12th  Yolume  of  the  Weekly 
Beporter,  p.  442. 

From   that  decision   there  has   been  an 
appeal  to  this   Court.     In   determining   the 
question  of  the   liability   of  the   defendant, 
who  continued  in   possession   after   the   de- 
cree in    the   former  suit  to  pay  rent  to  the 
plaintiff,  after  notice,  under   Se;ction    13   of 
Act  X   of  1859,   we   must  see  what  is  the 
nature    of  the   right  which   the   defendant 
has  in  the  lands  iti  question.     Now,   on   re- 
ferring to  the  decision  in  the    12th   Weekly 
Reporter,   page  442,    and  Regulation  XIX 
of  1793,  Sections  6  and  9,   it   appears   very 
clearly    that  where  lands,  not  exceeding  100 
beegahs,  alienated  by  a  grant  made   prior  to 
the    Ist    of    December    1790,    are  resumed 
under    Regulation  XI  of  1819,  they  become 
liable  to  payment  of  rerentie;  and  thereupon 
the  revenue  assessable  on  such  lands  belongs 
to    the    person  responsible  for  the  discharge 
of  the  revenue  of  the  estate.     The  land  ad- 
judged    to   be  subject  to   the  payment  of 
revenue     is  to   be   considered   as   an   inde- 
pendent   talook.      Section    9    shows    how 
the  revenue  is   to  be  assessed   on   resumed 
lands      held     under    such    a    grant      The 
produce  is  to  be  ascertained   by  the  proprie- 
tor to  whom  the  revenue    is  payable,  who  is 
to  submit  the  accounts  of  it  to  the  Collector, 
and  the  Collector  is  to  fix  the  revenue  to  be 
paid  froQi  the  lands  in  perpetuity,   reporting 
the  matter  for  the  confirmation  of  the  Board 
of  BieYenue.    If  the   proprietor  agrees  to 


pay  the  revenue  required  of  him,  he  and  his 
heirs  and  successors  are  to  hotd  the  lands' 
on  payment  of  such  fixed  revenue  in  per^ 
petuity. 

It  is  clear,  therefore,  that  a  decree  for 
resumption  of  lakheraj  lands  held  under  an 
invalid  grant  prior  to  1st  December  1790 
does  not  vest  the  proprietory  right  in  the 
zemindar  who  resumes,  or  make  the  former 
lakherajdar  liable  to  the  payment  of  any  rent. 
That  is  substantially  the  decision  in  the  12th 
Weekly  Reporter,  page  442. 

But  where  grants  for  holding  lands  ex»- 
empt  from  payment  of  revenue  have  been 
made  since  1st  December  1790,  and  the  per- 
son who  succeeds  to  the  proprietory  right 
in  the  estate,  acting  under  the  authority  of 
the  10th  Section  of  Regulation  XIX  of 
1793,  takes  possession  and  dispossesses  the 
grantee  of  his  proprietory  right,  ho  is  author- 
ized and  required  to  collect  the  rents  from 
such  lands  at  the  rates  of  the  Pergunnah. 
If,  therefore,  a  decree  in  a  suit  declaring 
the  right  of  the  zemindar  to  assess  rent  on 
lands  held  under  grant  subsequent  to  1st 
December  1790  is  made,  that  decree  esta- 
blishes as  between  the  person  in  possession 
of  such  land  and  the  zemindar  the  relation 
of  landlord  and  the  person  liable  to  pay  rent 
to  such  landlord. 

Then  comes  the  question  whether  in  the 
present  suit  this  invalid  lakheraj  was  lakhe- 
raj  falling  within  the  description  of  land 
held  as  rent-free  under  a  grant  prior  to  1st 
December  1790,  or  whether  it  fails  within 
the  class  of  cases  where  the  lakherajdar 
held  under  an  invalid  grant  made  subse- 
quent to  1st  December  1790.  Now,  by  the 
decree  in  the  resumption  suit  the  land  is 
adjudged  as  liable  to  be  assessed  to  the  pay- 
ment of  rent  upon  the  grounds  stated  by 
the  plaintiff  in  his  plaint.  Therefore,  the 
decree  on  the  face  of  it  shows  that  it  was 
adjudged  that  the  land  was  part  of  the  vatX 
estate  of  the  zemindar. 

Mr.  Justice  Ainslie,  in  a  decision  which 
has  been  very  recently  passed  on  the  25th 
April  last,*  has  pointed  out  that,  before  the 
decision  of  Sonatun  Ghose's  case,  reported  in 
Volume  II,  Weekly  Reporter,  page  91,  re- 
sumption suits  taking  the  form  of  suits  un- 
der Regulation  II  of  1819  were  usually 
brought    by    zemindars  to    establish    their 
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right  to  assese  rent  upon  invalid  lakheraj 
land,  whether  such  land  was  held  under 
grants  prior  or  subsequent  to  1st  December 
1790.  He  says  :— "  I  do  not  think  that  we 
**^  can  hold  all  such  decrees  to  be  void,  or 
*'  that  we  are  bound  to  hold  that  the  existence 
^*  of  a  decree  under  Regulation  II  of  1819 
'*  estAblishes  that  the  grant  resumed  was  of 
''  earlier  date  than  1st  December  1790. 
*'  Granting  that  the  Courts  acted  under  a 
*'  mistaken  view  of  t!ie  law,  we  cannot  as- 
'*  sume,  for  the  purpose  of  making  those  de- 
''  crees  technically  good,  a  state  of  facts 
^'  which  in  many  cases  is  contradicted  by 
*•  the  records.*' 

I  entirely  concur  with  Mr.  Justice  Ainslie 
in  thinking  that  the  mere  fact  of  a  reference 
to  Regulation  II  of  1819,  or  that  the  pro- 
eedure  under  Regulation  II  oi  181 9  was 
adopted  in  part,  does  not  show  that  the  suit 
was  a  suit  for  lakheraj  land  held  under  a 
grant  prior  to  the  Ist  December  1790. 

In  the  present  case,  so  far  as  I  can  see, 
there  is  nothing  to  lead  to  the  inference  that 
any  grant  prior  to  Ist  December  1790  was 
ever  set  up  by  the  defendant.  If  there  is 
any  doubt  about  it,  I  should  be  willing  to 
remand  the  case  to  the  lower  Court  io  order 
that  an  issue  on  that  point  might  be  tried. 
But  I  think  there  can  be  no  reasonable 
doubt  that  this  was  not  lakheraj  land  falling 
within  the  meaning  of  Sections  6  and  9  of 
Regulation  XIX  of  1793.  I  entertain  no 
doubt  in  my  own  mind,  as  a  matter  of  fact, 
that  in  this  case  the  grant  set  up  must  have 
been  subsequent  to  December  1790  ;  and 
therefore  the  defendant  had  no  right  to  hold 
as  a  dependant  talookdar  and  to  have  the 
revenue  assessed  under  Regulation  XIX  of 
1793. 

The  suit  was  properly  brought  under  Act 
VIII  of  1869,  and  ought  to  be  remanded 
under  that  Act.  The  appellant  will  get  the 
costs  of  this  appeal. 

Loch,  J. — I  propose  to  add  a  few  words 
to  the  judgment  of  the  Chief  Justice,  as 
I  was  one  of  the  Judcres  who  passed  the 
judgment  reported  in  Volume  XI,  Weekly 
Reporter,  page  442. 

The  special  appellant  has  pointed  out  to 
us  that  the  case  now  before  the  Court  is  not 
on  all  fours  with  (hat  judgment  ;  and  I  agree 
with  him.  We  held  in  that  case  that  where 
proceedings  have  been  taken  under  the  pro- 
visions of  Section30,  Regulation  II  of  1819, 
all  aaoh  proceedings  were  proceedings  for 


resuniption  of  lands  admittedly  held  under 
invalid  lakheraj  titles  prior  to  December 
1790 ;  and  that  lands  which  are  resumed 
under  that  law  should  bo  assessed  as  pro- 
vided for  by  the  old  Regulation  of  1793. 
But  in  the  present  case,  there  can  be  no 
doubt,  from  the  form  of  the  plaint,  that^the 
plaintiff  distinctly  claims  the  land  as  part 
of  his  talook  and  that  the  defendant  was 
holding  under  an  invalid  lakheraj  titles 
and  he  prayed  to  be  allowed  to  assets 
it  as  part  of  his  talook,  and  obtain- 
ed a  decree  to  assess  it  as  such.  It  is, 
therefore,  clear  that  this  was  not  a  case 
which  came  under  Section  30  of  Regulation 
II  of  1819 ;  but  was  one  which  could  be 
tried  by  a  Civil  Court,  or  under  Section  28 
Act  X  of  1859. 

I  think,  therefore,  there  is  no  ground  for 
saying  in  this  case,  as  the  lower  Courts  have 
done,  tliat  the  suit  for  assessment  is  barred 
by  anything  that  has  been  stated  in  the 
judgment  reported  in  Volume  XII,  Weekly 
Reporter,  page  442.  And  I  concur  in  the 
order  proposed  by  the  Chief  Justice  that 
the  case  should  go  back  for  trial  upon  the 
merits. 

Appellant  will  hftve  his  costs  in  the  ap- 
peal. 


The  3rd  May  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul. 
Judges, 

Seetion  210  Act  VZII.  IS99->^eett- 

tion^Certlfloate  of  admlnlstratloB. 

CaseNo.41of  1871. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Officiating  Judge  of  Furneak, 
dated  the  2lst  December  1870. 

Dunput  Sing  Bahadoor  (Decree-holder) 

Appellant^ 

versus 

Ranee  Rajessuree  (Objector)  Bespondemu 

Baboos  Sreenath  Doss  and  Rash  B^hmrm 
Ghose  for  Appellant. 

Baboo  Romesh  Chunder  Afitier  for  Re- 
spondent. 
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A  decree-holder  is  at  Uberty,  under  Section  210  Act 
VIII  of  1859,  to  follow  his  deceased  judgment-debtor's 
property  in  the  hands  of  the  parties  in  possession,  not- 
withitaoding  a  certificate  under  Act  XXVII  of  1860 
hu  been  obtained  by  a  third  party. 

Bayleyy  J, — An  application  was  made  by 
the  decree-bolder  that  the  widow  and  the 
daaghter  of  the  late  Rnjah  Bajendur  NaraiD 
R07  be  made  respondents  in  the  case  in 
ezecation  of  the  decree  held  by  him  against 
the  ssid  Rajah. 

The  Judge  remarks  that  there  was  a 
counter-contention  on  the  part  of  the  widow 
lod  the  daughter  that  the  property  of  the 
lUjah  wiui  not  in  their  hands  but  in  those 
of  Eishore  Narain,  the  alleged  adopted  son 
of  the  Rajah,  and  that  a  certificate  was 
granted  to  the  aforesaid  Eishore  Narain. 
Tke  Judge  adds  that  he  does  not  consider 
it  necessary  to  go  into  that  questioo,  inas- 
moch  as  the  order  for  the  certificate  has  dis- 
posed of  it ;  and  he  considers  that  the  order 
declaring  Kiahore  Narain  to  be  the  legal  re- 
presentative is  "  exclusive^**  and  virtually 
decides  that  the  applicants  are  not  the  legal 
represeDtatives. 

Now,  although  we  do  not  agree  in  what 
has  been  above  stated  by  the  Judge  taking 
it  as  an  abstract  proposiiion,  we  think  that 
the  law  has  been  sufiicienily  carried  out  in 
the  other  substantial  parts  of  the  Judge's 
jadgroent.  The  Judge  says  : — '*If  the  late 
*'  Rajah's  property  or  any  portion  of  it  h  in 
'*  the  hands  of  his  wife  and  daughter,  there 
"  is  no  obstacle  to  the  adoption  of  immedi- 
"  ate  proceedings  against  that  property  itself, 
"  whatever  it  may  be."  We  think  that  un- 
der the  provisions  of  Section  210  Act  YIII 
of  1859,  the  Judge  is  quite  right  in  holding 
that  if  the  widow  and  the  daughter  of  the 
Rajah  are  in  pos8Q9sion  of  the  property  left 
by  the  Rajnh,  the  decree-holder  may  follow 
that  property  in  their  hands  notwithstanding 
a  certificate  bad  been  obtained  by  the  adopted 
son.  The  words  of  the  Section  are  :-^"  If 
**  any  person  against  whom  a  decree  has 
"  been  made  shall  die  before  execution  has 
<<  been  fully  had  thereon,  application  for 
"  execution  thereof  may  be  made  against 
"  the  legal  representative  or  the  estate  of 
*^  the  per  ion  so  dying  as  aforesaid.*' 

We  are  pressed  with  the  plea  that  the 
decree-holder  will  be  prejudiced  by  the 
adoption  of  such  course  because  the  person 
who  represents  the  property  under  the  cer- 
tificate is  a  man  of  straw,  but  the  question 
is  not  whether  the  decree-holder  can  have 


substantial  guarantee  for  the  realization  of 
his  money,  but  whether  the  Judge  is  correct 
in  law  ;  and  as  stated  above,  we  think  that 
he  has  carried  out  the  provisions  of  Section 
2)0  in  holding  that  the  estate  of  the  de- 
ceased may  be  proceeded  against  if  in  the 
hands  of  the  widow  and  daughter. 

In  this  view,  we  dismiss  the  appeal  with 
costs. 

Paul,  J. — ^I  concur. 


The  3rd  May  1871. 

Present : 

The  Hon'ble  P.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Section  88  Jket  ZX  of  1866— Juris. 
dlotioa-^Sectton  2^3  Aet  VZZZ  of 
MM. 

Case  No.  82  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  East 
Burdwan,  dated  the  16M  February 
1871.  ^ 

Eishen  Cooqiaree  Blbee  (Judgment-debtor) 
Appellant, 

versus 

Golab  Coomaree  Bibee  (Decree-holder) 
Respondent. 

Baboos  Hem  Chunder  Banerjee  and  Oopen* 
dro  Chunder  Bose  for  Appellant. 

Baboos     Chunder     Madhub      Ghose    and 
Ashootosh  Mookerjee  (or  Respondent. 

Where  the  Lower  Appellate  Court  passed  a  decree  on 
a  specially  registered  bond,  setting  aside  an  arrange- 
ment nude  by  the  first)  Ck>urt  as  to  payment  by  instal- 
ments and  its  order  about  interest. 

Held  that  Section  55  of  the  Registration  Act  applied 
to  the  case,  and  that  the  High  Court  was  competenc 
in  subsequent  execution  proceedings  to  make  an  order 
under  Section  243,  Code  of  Civil  Procedure,  appointing 
a  receiver  or  giving  opportunity  to  the  judgment-debtor 
to  pay  o£f  the  decree  by  mortgage  of  the  estate. 

Kemp,  J. — This  is  a  regular  miscellaneous 
appeal  from  the  decision  of  the  Subordi- 
nate Judge  of  East  Burdwan  refusing  to  ap- 
point a  receiver  under  Section  243  of  Act 
YIII  of  1869.  It  appears  that  there  are 
several  decrees  outstanding  against  the  late 
Rash  Beharry  Baboo  and  Sootjya  Coomaree. 
One  of  these  decrees,  or  No.  285,  was  a 
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decree  on  a  specially  registered  bond 
against  the  aforesaid,  Bnsh  Beharry  and 
Soorjya  Cooraaree,  lys  daughter.  The  estate 
of  the  late  Rash  Beharry  Baboo  has  now 
devolved  on  his  minor  son  Bhyrub  Chunder 
Baboo,  and  his  mother  and  guardian  Kishen 
Coomaree  applies  to  have  a  receiver  ap- 
pointed under  the  aforesaid  Section.  With 
her  application  she  puts  in  a  schedule  of  the 
properties  belonging  to  her  minor  son,  and 
on  turning  to  that  schedule  we  find  that 
the  bulk  of  the  property  consists  of  towjee 
recorded  estates  paying  large  sums  of  re- 
venue to  Government.  The  gross  receipts 
are  given,  the  sudder  jummah  and  the 
munafiu  or  net  profits  are  also  given  in  each 
case,  and  every  facility  was  given  to  the 
decree-holder  to  test  the  accuracy  of  this 
schedule.  We  do  not  find,  however,  that 
any  objection  as  to  the  existence  of  these 
properties  or  as  to  their  not  belonging  to 
the  minor  was  raised  in  the  Court  below  ; 
nor  does  the  Subordinate  Judge,  in  his  de- 
cision refusing  to  appoint  a  manager,  say 
that  these  properties  do  not  belong  to  the 
minor  or  that  they  do  not  yield  the  profits 
that  they  are  said  to  yield.  The  Subordinate 
Judge  only  says  that  after  paying  for  the 
maintenance  and  education  of  the  minor  the 
profits  that  would  remain  will  not  probably 
satisfy  the  judgment-creditor  for  a  consi- 
derable time  to  come,  and  on  that  ground 
alone  he  refuses  the  appointment  of  a 
manager. 

We  think  that  this  case  is  one  in  which 
the  Subordinate  Judge  ought  to  exercise 
the  discretion  vested  in  him  under  Section 
243,  either  by  the  appointment  of  a  receiver 
or  by  giving  the  minor  time  to  raise  by 
mortgnge  of  the  land  or  of  a  portion  of  the 
land  a  sufiicient  sum  to  satisfy  bis  creditors. 
From  the  seliedule  filed  it  appears  that  the 
minor  is  entitled  as  the  heir  of  his  father 
to  estates  yielding  a  profit  of  say  15,000 
rupees,  and  in  right  of  inheritance  from  his 
mother  to  estates  yielding  a  profit  of  about 
5,006  rupees.  The  debts  do  not  appear 
to  exceed  2.000  rupees,  and  certainly  under 
ordinary  circumstances  this  is  an  estate 
which,  if  properly  managed,  ought  to  pay 
off*  this  debt  in  a  very  short  time. 

It  hns  been  said  by  the  pleader  who  appears 
for  Golnb  Coomaree,  the  wife  of  Khelro  Mo- 
Jiun  Bnboo,  that  the  decree  obtained  by  bis 
plient  was  a  decree  on  a  specially  registered 
bond  and  that  this  Court  in  appeal  passed 
fi  decree  setting  aside  the  decree  of  the 
lower  Court  which  ordered  satisfaction  of 


the  debt  to  be  made  by  instalments,  and  set- 
ting aside  also  the  order  of  the  lower  Coart 
about  interest ;  this   Court  having  awarded 
12  per  cent,  and  having  set  aside  the  ar- 
rangement as  to  the  payment  of  the  debt  by 
instalments  ;  and  therefore  it  is  said  that  if 
we  were  to  pass  an  order  under  Section  243 
we  should  be  interfering  with  that  deciaioo. 
We  think  that  this  is  not  the  case,  and  that 
the  provisions  of  Section  55  of  the  Regis- 
tration Act  distinctly  apply  to  a  case  of  this 
description  and  that  this  Court  is  competent' 
to  make  such  an  order  even  in  a  case  in 
which  the  decree  has  been  passed  on  a  spe- 
cially registered    bond.      The  order  which 
we  pass  is  this,  that  the  case  be  sent  back 
to  the  Subordinate  Judge.     He  will  enquire 
whether  the  schedule  filed  on  behalf  of  the 
minor  is  a  correct  one,  and  if  the  profits  of 
the  estate  are  such   as  they  are  stated  to  be 
in  the  schedule,  he  will,  after  making  a  pro- 
per allowance  for  the  maintenance  and  edu- 
cation of  the  minor,  which  allowance  mast 
be  made  with  reference  to  the  profits  as  alsd 
with  reference  to  the  liabilities,  and  if  he 
also  finds  on  enquiry  that  the  estates  are  not 
encumbered  in  any  other  way  with  the  ex- 
ception of  these  ^Ye  decrees,   namely,  ihe 
decreees  Nos.  '^OS,  212,  228,  225,  and  285, 
that  he  will  pass  either  an  order   appointing 
a  receiver  under  Section  243,    or,  if  he  is 
satisfied  that  there  is  ground  to  believe  that 
the  amount  of  these  decrees  may  be  raised 
by  mortgage,  he  will  give  the  minor's  re- 
presentatives or  guardians  a  reasonable  time 
within  which  to  raise  the  money  due  under 
these  decrees  by  mortgage. 

It  appears  to  us  that  to  sell  up  the  mi- 
nor's estate  without  giving  him  an  oppor- 
tunity of  liquidating  his  debts  from  these 
estates,  the  profits  of  which  are  more  than 
ample  to  liquidate  those  debts  within  a  very 
short  period,  would  not  be  just  or  proper. 
We  therefore  reverse  the  order  of  tbe  Sub- 
ordinate Judge  and  remand  the  case  to  be 
disposed  of  with  reference  to  the  above  re- 
moi'ks. 
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The  3rd  May  1871. 

Present : 

The  Hon'ble  A.  G.  Macpherson   and  Onoo- 
cool  Chunder  Mookeijee,  Judges. 

OoozaBhta  tenures  (Bhowlee  or  Nnk- 
4lee)-'lti8rhtil  of  ooonpancy— Rent  in 
kind. 

Case  No.  2343  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  daied  the  Zrd 
August  1870,  reversing  a  decision  of  the 
Moonsiff  of  Arrahy  dated  the  Blst  De- 
cember 1868. 

Jatto  Moar  (Plaintiff)  Appellant, 

versus 

MaBsamut    Basmuttee    Kooer    and    others 
(Defendants)  Respondents, 

Baboo  Ralee  Kishen  3ein  for  Appellant. 

Moonshee  Mahomed  Yusoof  for  Re- 
spondents. 

A  bhowlee  tenure  may  be  a  goozaslita  tenure ;  and 
a  ryot  who  pays  rent  in  kind  and  is  in  possession  of, 
«r  coltivates,  land  for  a  period  of  12  years,  has  a  ri^ht 
of  occapancy  in  the  land  so  held  or  cultivated  by  him, 
•0  long  as  he  pays  the  rent  in  kind  for  the  same. 

Mooherjee^  J. — This  case  was  once  before 
the  Cuort.  It  was  remanded  by  Bayley 
and  Kemp  J.  J.  on  the  5th  April  1870  to 
the  Judge  of  Shahabad,  who  was  asked  to 
take  the  case  out  of  the  file  of  the  Subordi- 
nate Judge,  Mr.  DaCosta,  who  decided  the 
appeal. 

The  Judge  has  now  dismissed  the  suit 
and  reversed  the  decision  of  the  Moonsiff 
who  had  decreed  the  claim  of  the  plain- 
tiff. 

Tlie  suit  was  instituted,  by  plaintiff  for 
possession  of  4  beegahs  of  land  out  of  32 
beegabs  purchased  by  plaintiff's  father  as 
the  goozashta  tenure  of  one  Tt'ibhpobun 
dinghy  sold  in  execution  of  a  decree  for  rent 
oKtained  by  the  Collector  against  the  said 
Triblioobun  Singh.  It  is  alleged  that  plnin- 
tifi^a  father  having  purchased  this  jote 
of  Tribhoobun  on   the   1st  October   1860, 


held  possession  of  the  disputed  4  beegaha 
for  several  years  until  dispossessed  by  de- 
fendant No.  1  in  12t8. 

The  main  contention  of  the  defendant 
was  that  the  tenure  is  not  a  goozashta  te- 
nure, that  it  was  a  portion  of  a  tenure  held 
on  a  temporary  lease,  and  that  the  tenure 
was  abandoned  on  account  of  the  poverty 
of  the  former  tenant. 

The  Court  of  first  instance  gave  a  decree 
to  the  plaintiff.  The  Judge  has  now  set 
aside  this  decree  and  dismissed  the  entire 
suit  with  costs. 

It  is  contended  in  special  appeal  that  the 
Judge  is  wrong  in  holding  that  a  bhowlee 
tenure  cannot  be  a  goozashta  tenure ;  se- 
condly, that  supposing  goozashta  means  a 
tenure  the  rent  of  which  is  fixed,  yet  a 
bhowlee  tenure  may  be  a  goozashta  one ; — 
thirdly,  that  a  goozashta  tenure  is  simply 
an  ancient  tenure  the  holder  of  which  has 
a  right  of  occupancy  ;  and  lastljr,  that  ac- 
cording to  the  finding  of  the  Judge  which 
declares  a  right  of  occupancy,  plaintiff  ik 
entitled  to  a  decree. 

On  referring  to  the  plaint  and  the  con- 
tention of  the  i)laintiff  in  the  Courts  below, 
we  find  that  though  the  plaintiff  uses  the 
term  goozashta,  he  seeks  for  an  adjudication 
and  declaration  of  no  other  right  than  a 
right  of  occupancy  as  a  goozashta  or  old 
tenant.  The  first  Court  says  that  "  the 
**  witnesses  examined  by  plaintiff  as  well  as 
*'  those  examined  by  defendant  have  proved 
'*  the  cultivation  and  goozashta  holding*  of 
*'  Tribhoobun  Singh,  and  that  the  principal 
*'  defendant  has  adduced  no  oral  or  dqcumen- 
**  tary  evidence  in  proof  of  the  ,  temporary 
<'  and  three  years  settlement  with  Tribhoo- 
*'  bun  Singh." 

The  learned  Judge  does  not  seen)  to  differ 
with  the  Moonsiff  as  to  his  finding  of  fhe 
long  and  ancient  possession  of  Tribhoobun. 
He  says  that  the  **  defendant's  witnesses 
'*  depose  that  the  land  in  suit  was  Tribhoo- 
'*  bun's  jote  and  was  held  by  his  father,  ^nd 
"  grand-father  before  him,  that  it  is  now  two 
"  years  held  partly  by  the  defendant  and 
"  partly  by  others  of  the  maliks.  ,  There  \% 
<'  no  admission  of  goozashta  right,  though 
**  there  is  an  implication  of  a  right  of  oc- 
**  cupancy  by  the  family  of  Triblioobun." 
He  likewise  states  '*  that  plaintiff's  orf^l 
''  proof  is  that  of  three  witnesses.  They 
"  all  Say  the  land  pui'chased  was  Tribhoo- 
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**  bun*8  goczashta,  and  that  it  was  abhowlee 
**  tenure.  If  a  bbowlee  tenure,  bow  was 
**  it  goozasbta, — a  tenure  wliicji  is  a  hold- 
^*  ing  in  perpetuity  at  a  fixed  rent  ? 

<*  It  is  argued  for  plaintiff  tbat  plaintiff's 
*'  meaning  is  a  simple  right  of  occupancy 
*'at  a  fair  rate,  but  such  is  not  bis  plaint  in 
''  which  he  claims  under  goozashta  right.'' 

The  Judge  also  concurs  with  the  Moon- 
siff  in  his  finding  th^t  the  ''defendants 
*'  have  wholly  failed  to  prove  that  a  tempo- 
*'  rary  settlement  was  made  with  the  defen- 
*'  dftht." 

I  think  the  Judge  is  wrong  in  his  inter- 
pretation of  the  plaint  Wliat  the  plaintiff* 
«dL8  is  simply  a  declaration  of  a  right  of 
-oocapancy,  and  he  calls  that  right  a  gooz- 
ashta right,  which  ordinarily  implies  nothing 
more  or  less  than  a  right  of  an  old  tenant 
^rhose  tenancy  coold  not  be  determined  at 
the  will  or  caprice  of  the  zemindar. 

I  Ci^nnot  understand  what  ground  the 
Judge  had  to  hold  that  a  bhowlee  tenure 
.^nnot  be  a  goozashta  tenure,  or  that  a 
goozashta  tenure  must  be  fi  tenure  at  a 
fixed  rent.  If  this  finding  had  been  based 
.on  finy  evidence  in  the  case  as  to  the  mean- 
ing of  the  term  goozashta  in  that  part  of 
ithe  country,  I  would  not  have  been  inclined 
^o  hold  that  the  Judge  is  wrong  in  his  de- 
jRniUon  of  that  word.  But  it  is  admitted  by 
(the  pleaders  for  the  respondent  that  there 
is  no  such  evidence  adduced  by  either  party, 
im4  that  there  is  none  to  be  found  in  the 
irecord. 

Under  these  circumstances,  I  am  of  opini- 
on that  the  Judge  is  wrong,  and  that  a  Gooz* 
ashta  tenure  may  or  may  not  be  a  tenure  at 
a  fixed  rent.  The  plaint  does  not  state  that 
the  tenure,  the  possession  of  which  the  plain- 
tiff claims  in  this  case,  is  a  tenure  which 
has  a  rent  fixed  on  it  which  cannot  be  al- 
tered, and  the  contention  of  the  pleaders 
for  the  appellant  both  before  the  lower 
Courts  and  here  is  that  they  have  no  such 
right,  but  that  point  is  not  now  before  us. 

I  am  also  clearly  of  opinion  that  a  bhow- 
lee tenure  can  be  a  goozashta  tenure.  A  ryot 
who  has  paid  rent  in  kind  but  who  had  held 
or  cultivated  Innd  for  a  period  of  12  years, 
has  a  right  of  occupancy  in  the  land  so  held 
.pr  cultivated  by  him  so  long  as  he  pays  the 
rent  (though  it  be  in  kind)  for  the  same.  I 
do  not  think  that  it  makes  the  slightest 
difference  in  the  right  of  occupancy  of  a 


ryot  whether  he  paid  rent  in  money  or  in 
kind. 

The  rent  in  money  is  a  rent  fixed  on  a 
certain  proportion  <xf  the  value  of  the  actual 
produce  of  the  land.  But  in  cases  where 
the  zemindars  could  not  come  to  any  clear 
understanding  as  to  the  money  value  of  the 
produce,  they  allow  the  rent  to  be  paid  by  a 
division  of  the  produce  itself.  In  both  ctsea 
the  man  who  pays  the  rent  is  a  ryot,  and  if 
he  is  allowed  to  hold  and  cultivate  ^e  land 
for  twelve  years  he  acquires  a  right  of  occo- 
pancy.  Tribi^oobun,  therefore,  according  to 
the  finding  of  the  Judge,  was  a  ryot  who 
had  acquired  a  right  of  occupancy.  T^e 
plaintiff,  therefore,  would,  on  account  of 
long  and  ancient  possession  be  entitled  to 
succeed  in  this  case. 

I  am  also  not  prepared  to  hold  that  a  ryot 
who  has  since  the  permanent  settlement 
paid  a  certain  fixed  proportion  of  the  pro- 
duce of  the  land  to  the  zemindar,  cannot 
say  that  his  tenure  is  a  ''holding  in  perpe- 
tuity at  a  fixed  rent."  It  is,  however,  con- 
tended here  for  the  first  time  by  the  respon- 
dent thi^t  even  if  Tribhoobun  bad  a  jote 
with  rights  of  occupancy,  that  the  transfer  of 
it  to  plaintiff's  father  was  invalid  inasmoch 
as  it  has  not  been  proved  that  the  jote  was 
a  transferable  one.  This  objection  was 
never  raised  in  any  of  the  Courts  below, 
and  consequently  the  plaintiff  had  no  oppor- 
tunity of  adducing  evidence  to  show  that 
the  jote  in  question  is  a  transferable  jote. 
It  is  not  fair  to  raise  the  plea  for  the  first 
time  in  a  Court  of  law,  especially  as  that 
plea  cannot  be  disposed  of  by  this  Court 
without  a  remand  and  without  giving  a  fall 
opportunity  to  the  plaintiff*  to  prove  that 
either  by  the  custom  of  the  country,  the 
nature  of  the  tenure,  or  by  the  consent  of 
the  then  zemindar  the  transfer  was  valid. 
PrimcL  facie^  we  observe  that  the  Collector 
had  put  up  the  tenure  of  Tribhoobun  to  sale 
and  he  could  not  have  sold  it  if  it  was  not 
transferable.  I  do  not  think  that  it  would 
be  proper  for  us  to  entertain  this  plea  at  this 
stage  of  the  case,  especially  when  the  ap- 
peal was  once  before  a  Division  Bench  and 
the  defendant  did  not  ask  that  Bench  to 
direct  the  lower  Court  to  try  this  objection. 
It  appears  to  me  that  this  plea  is  purely  an 
after-thought  advanced  now  in  the  hope  of 
getting  a  remand  of  the  case.  Both  the 
Courts  having  decided  that  the  pleas  raised 
by  the  defendant  and  the  allegations  con- 
tained in  his  written  statement  are  wholly 
unfounded  and  supported  by  no   evidence 
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whatever,  the  defeDdiint  raises  the  objection 
after  the  case  has  passed  through  no  less 
than  four  Courts.  As  both  the  Courts  are  of 
opioioD  that  the  evidence  of  witnesses  pro- 
duced by  plaintiff  as  well  as  by  defendant 
prove  that  the  jote  is  an  old  jote  held  by 
Tribhoobun  and  his  ancestors,  and  the  wit« 
Desses  for  the  plaintiff  call  it  a  goozashta 
tenare,  and  as  it  is  admitted  by  the  pleader 
for  the  plaintiff  that  in  this  case  he  only 
asks  for  a  declaration  of  his  right  of  occu- 
pancy, I  think  the  Judge  was  bound  to  give 
the  plaintiff  a  decree. 

These  tenures  are  mostly  found  at  Shaha- 
bad,  where  they  are  frequently  held  on  pay- 
ment of  rent  in  kind  (bhowlee).  They  are 
hereditary  and  transferable.  The  Judge 
appears  to  rae  to  be  entirely  wrong  when  he 
lays  it  down  that  a  "  bhowlee  tenure  can- 
not be  a  goozashta  tenure."  I  would  re- 
verse the  order  of  the  Judge  and  decree 
the  appeal  with  all  costs. 

Maephersony  /. — I  also  am  of  opinion  that 
the  decree  of  the  Lower  Appellate  Court 
shocrM  be  reversed,  and  the  decree  of  the 
MooDsiff  restored  and  affirmed,  and  that  the 
appellant  should  have  his  costs  in  all  the 
Courts. 

The  Judge  is  clearly  wrong  in  thinking 
fhat  the  tenure  because  bhowlee  cannot  be 
goozashta.  As  I  understand  it,  goozashta 
tenures  in  Shahahad  are  as  fVequently  bhow- 
lee as  nukdee.  They  are  usually  held  at  a 
fixed  proportion  of  its  crops,  and  are  here- 
ditary and  transferable.  They  may  be  said 
to  be  holdings  with  right  of  occDpancy  at  a 
fixed  rate,  although  the  fixity  of  the  rate 
DNiy  in  some  caaes  be  broken  through  practi- 
cally by  occasional  conversion  from  bliowlee 
to  nukdee  and  from  nukdee  to  bhowlee  or 
the  like. 


The  3rd  May  1871. 

Present : 

The  Hon'ble  E.   Jackson   and  W.  Ainslie, 
Judges. 

Aaetton-porohaBer  at  a  retrenae  sale 
— Pvtnee— Itlcrht  of  actlon—ITnder- 
tattores— RlfThta  of  imder-teiiantB^ 
Aequlesoence. 

Case  No.  2467  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  oj 
Ckittagong,  dated  the  29th  June  1870, 
reversing  a  decision  of  the  Moons\ffof 
Saihanea^  dated  the  lOth  December  1869. 


Sreemant  Bam  Dey  (Plaintiff)  Appellant^ 
versus 

Eookoor  Chand  (Defendant)  Eespondenl, 
Baboo  Aukhil  Ckundet  Sein  tor  AppellanlL 
Baboo  Sreenath  Banetjee  for  BespondentS. 

When  an  EQction-porchaser  at  a  sale  for  arrears  of 
reyenoe  creates  a  patnee,  he  cannot  sae  to  annul*  an 
nnder-tennre  withia  that  putnee,  as  hia  Irhole  pow^ 
under  Act  XI  of  1869  paaaea  to  the  pataeedar  who  aloda 
can  institute  such  a  suit. 

In  such  a  case  the  putnQedar*s  competency  to  sue  is 
not  affected  by  the  fact  of  his  being  a  tenant  of  only  a 
portion  of  the  estate,  provided  that  portion  en" tains  tha 
tenure  whioh  is  sought  to  be  resumed. 

A  putneedar  under  such  circumstances,  though  he 
may  recoTer  rent,  is  not  entitled  to  eject  an  under- 
tenant who  had  been  allowed  to  dig  a  tank  and  remain 
in  possession  undisturbed  by  the  former  proprietor  for 
a  long  period  (aay  upwards  of  80  years),  and  who  must 
therefore  be  assumed  to  have  held  with  theacquiesoenca 
of  the  former  proprietor — such  aoquiesoenoe  being  equi- 
valent to  a  lease. 

Ainstie^  J. — The  dispute  in  this  case  is 
a  certain  tank  measuring  2  kanees  and  19 
gundahs.  The  plaintiff  claimed  it  as  be- 
longing to  Turruf  Radhasham  purchased  at 
a  revenue  sale  by  his  zemindar,  who  gave 
him  a  putnee  lease  of  a  portion  of  the  zemin- 
daree  on  the  dOth  Assar  1230,  M.  S.  The 
defendant  contended  that  this  tank  was  not 
in  that  turruf  at  all,  but  in  turruf  Joy 
Narain,  and  that  it  was  dug  by  his  ancestor 
Joy  Narain. 

The  Moonsiff  found  that  this  tank  was 
situated  within  the  plaintiff's  lessor's  estate. 
The  Subordinate  Judge  seems  to  have  ac- 
cepted that  finding.  He  says — "  it  may  be 
true  that  the  pond  is  situated  within  the 
aforesaid  turruf."  But  he  goes  on  to  show 
that  it  is  not  included  within  the  putnee 
lease  given  to  the  plaintiff.  In  this  it  ap- 
pears that  the  Subordinate  Judge  was  wrong. 
On  reading  the  lease,  we  find  that  the  ze- 
mindar gave  a  putnee  lease  of  6  kanees  li 
gundahs  and  1  cowrie.  Of  this,  2  kanees  19 
gundahs  were  stated  to  be  waste,  and  the 
remainder,  3  kanees  13  gundahs  1  cowrie, 
was  assessed  at  5 J  rupees  per  kanee  ;  and 
there  was  a  further  stipulation  that  if  the 
waste  land  should  become  fit  for  onhivatioDi 
rent  at  the  same  rate  should  be  paid  for  tLat. 
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There  appei^fs  to  be  no  dispute  that  the 
tank  in  dispute  does  represent  2  kanees  19 
gundahs  stated  to  be  waste  in  the  lease. 
Now  it  is  qaite  clear  that  although  no  rent 
was  p](ed  at  the  time  the  lease  wa^  executed, 
still  the  land  was  given  to  the  present  plain- 
tiff under  the  lease,  so  that  if  at  any  time  it 
should  become  of  value  he  should  enjoy  the 
profits  froi^  it,  paying  rent  a^  fized  in  the 
lease. 

It  has  been  objected  on  the  other  side 
that  the  claim  is  barred  by  limitation  ;  that 
the  plaintiff  is  not  an  auction  purchaser  and 
that  he  has  not  the  special  authority  given 
by  Section  37  Act  XI  of  1859  to  an  auction 
purchaser,  and  therefore  he  is  not  entitled 
to  maintain  this  suit  ;  further,  that  if  a 
paineedar  of  a  whole  estate  can  maiutaiu 
the  suit  the  putneedar  of  a  portion  cannot 
do  so  ;  and  lastly,  that  under  Clause  4,  Sec- 
tion 37,  Act  XI  of  1859,  an  auction  pur- 
chaser has  no  power  of  ejecting  a  tenant 
from  land  on  which  a  tank  has  been  dug. 

We  think  there  is  no  doubt  whatever  that 
an  auction-purchaser  can  sue  within  twelve 
years  of  the  date  of  his  purchase  to  recover 
any  land  that  was  originally  included  within 
the  estate  sold  for  arrears  of  revenue. 
When  he  created  a  putnee  in  favour  of  the 
present  plaintiff,  it  js  quite  clear  that  he 
could  not  sue  to  annul  an  under-tenure 
within  that  putnee,  and  that  no  one  but  the 
putneedar  could  do  so  ;  and  we  see  no  rea- 
son to  think  tjiat  the  whole  power  of  the 
auction  purchaser  under  Act  XI  of  1859 
di^  not  pass  to  the  putneedar.  As  to  the 
putneedar  beincr  only  a  tenant  of  a  portion 
of  the  estate,  that  is  perfectly  immaterial  : 
he  is  a  tenant  of  that  portion  of  the  estate 
which  coptains  the  tenure  which  is  sought 
to  be  resumed.  But  we  think  that  the  plain- 
tiff is  not  entitled  to  take  actual  possession 
of  the  land  in  suit  ;  that  inasmuch  as  Joy 
Narain  was  allowed  to  dig  this  tank  and  to 
remain  in  possession  undisturbed  by  the 
former  proprietor  for  upwards  of  30  years,  if 
he  is  to  be  taken  a  tenant  at  all  it  must  be 
assumed  that  he  was  holding  with  the  ac- 
quiescence of  the  previous  proprietor,  and 
this  acquiescence  must  be  treated  as  equiva- 
lent to  a  lease.  We,  therefore,  declare  that 
the  plaintiff  is  entitled  to  recover  rent  in  re- 
spect of  the  tank,  and  not  to  eject  the  defend- 
ant. 

Each  party  Y(i\\  bear  his  own  costs  of 
thi^  appefhl. 


The  4t^  May  1871, 

Present  : 

The  Hon'ble  J.  P.  Norman,  Offieiating 
Chief  Justice^  and  the  Hon*ble  Onoocool 
Ch under  Mookerjee,  Judge. 

Blndop  Xiaw— Saplx^daa— ZnberiV 
*    anee. 

Case  No.  5  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Additional  Judge  of  Nuddea,  d/at* 
ed  the  22nd  September  1870,  affirming  q 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  Zlst  January  1870. 

Ehettur  Gopal  Chatterjee  (Plaintiff) 
Appellant, 

versus 

Poorno    Ch  under   Chatterj^    and    another 
(Defendants)   Respondents* 

Baboo  Bipro  Doss  Mookerjee  for  Appellant. 

Baboo  Grisk  Chunder  Mooherjee  for 
Respondents. 

Amongst  sapindas,  the  nearest  sapinda  esdndet  tkoae 
more  remote. 

Norman,  C.  J. — The    plaintifi^s  claim  is 
this.     One  Bissessur   R07    died    leaving    a 
widow,  a  mother,   and   four  nephews,  three 
being  the  children  of  one   sister  and  one  of 
another.     On    the   death  of  Bissessur,    his 
widow  Brohmo  Moyee  succeeded  to  the  pro- 
perty.    On    the    death  of  Brohmo  Moyee, 
the  mother  Mussamut  Bhugobutty  succeeded 
to  the  property.     On  the   death  of  Bhugo- 
butty, Dino  Nath  and  Huree  Nath,   two  of 
the   sister's   sons   being   then   dead,    LeeU 
Nath  and  Poorno  Chunder   as  heirs  accord- 
ing   to   Hindoo  Law   obtained  posseseion. 
The    plaintiff's  claim  is   that  he  being  the 
grandson  of  a  sister  of  Bissessur  had  a  right 
to  succeed  as  a  co:b^ir  with  the  two  sorviv- 
ing  sister's  sons.    Hy  learned  colleague  Mr. 
Justice  Mookerjee  has  stated   that  which  I 
have  filways  understood   to  be  the  rule   in 
such  cases  in  a  clear   and   concise   form    by 
saying  that,   amoqgst  sapindas   the  nearest 
sapinda  excludes  those  more  remote.     That 
being  so,  it  is  clear  that  the  plaintiff  had  no 
tide. 

The  a|>peal  is  dismissed  with  coats. 
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The  4th  May  1871. 


Present : 

The  Hon^ble  E.  Jackson  and   W.  Ainslie, 
Judges, 

Lakliend—Besiimptlon— Decree— As- 
sesBmetit — Prooednre— Regr*  ZZZ  of 
1793— Seotlon  80  Itegr.  ZZ.  I8I9. 

Case  1^0. 2415  of  1870  under  Aet  X  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
ike  Ofitciating  Judge  of  Mymensingh,  dat- 
ed the  25th  August  1870,  reversing  a  deci- 
sion of  the  Deputy  Collector  of  Kishore* 
gunge,  dated  the  3\st  March  1870. 

W.  G.  N.   Pogose  and   another  (Plaintifff) 
Appellants, 

versus 

Synd  Ekram  Hossein  (Defendant) 
Respondent. 

Mr.  C.  Gregory  and  Baboo    Kalee  Mohun 
Doss  for  Appellanis. 

Mr.  H.  E.  Mendies  and  Baboo  Gqpal  Lall 
Mitter  for  Respondent. 

Unless  the  holder  of  a  resumption-decree  takes  steps 
under  B^alation  XIX  of  1793  to  have  the  revenoe  fixed 
b^  the  Collector,  and  the  defendant  consents  to  pay  the 
vevenoe  leqoired  of  him,  be  has  no  ^octis  fUmiit  on  hold- 
ing the  lands,  to  bring  suits  for  rent. 

The  role  to  be  followed  in  determining  in  what  man- 
ner and  aoder  what  Regalation  the  assessment  of  re- 
iiaed  lakheraj  land  should  be  conducted  is  first  to  as- 
certain whether  tbe  existence  of  the  lakhiraj  prior  to 
1790  has  been  decided  by  the  decree  for  resumption.  It 
csnaot  ba  presumed  thtit  every  case  instituted  under 
flection  30,  Begolation  II  of  1819,  dealt  with  an  estate 
vlach  was  held  lakheraj  prior  to  1790. 

Jackson^  J. — This  wag  a  suit  under  Act 
X  of  1859  to  assess  rent  on  lands  in  the 
possesaion  of  the  defenders.  The  plaintiff 
had  previously  brought  a  suit  to  resume  the 
land  which  the  defendant  had  been  holding 
as  rent«free,  and  had  obtained  a  decree,  and 
now  sought  to  assess  that  land  with  rent. 
The  Judge  of  Mymeosiogh  has  dismissed 
Che  plaintiflf's  suit,  because  the  plaintiff 
has  taken  no  further  steps  under  the  pro- 
fisioDS  of  Section  9  Regulation  XIX 
of  179S  to  have  the  revenue  fixed  bj  (he 


Collector.  Until  he  proceeds  under  that 
Regulation,  aud  the  defendaat  consents  to 
pay  the  revenue  required  of  him^  the  plain<« 
iff  has  no  locus  standi  as  holding  the  lande 
in  question  to  bring  suits  for  rent.  Tbe  de« 
cision  of  the  High  Court,  Weekly  Reporter, 
Volume  XIT,  page  426,  appears  to  be  exact* 
ly  in  point. 

It  is  stated  on  special  appeal  that  the 
suit  for  assessment  was  properly  brought 
in  the  Collector's  Court,  inasmuch  as  the  in- 
validity of  the  lakheraj  title  had  been  proYed 
iu  the  Civil  Court  and  there  was  no  evidence 
to  prove  that  the  lakheraj  in  question  had 
arisen  out  of  a  grant  previous  to  1790. 

It  appears  that  in  the  Court  of  the  Deputy 
Collector,  before  whom  this  case  was  ori- 
ginally tried,  no  objection  was  raised  to  the 
mode  in  which  it  was  sought  to  assess  the 
defendant's  land  ;  but  the  objectioti  was 
raised  lor  the  first  time  before  the  Judge. 
It  was  a  question  as  to  jurisdiction,  and 
was  therefore  properly  considered  by  the 
Judge. 

As  I  understand  the  law,  there  are  two 
modes  of  assessment  in  the  case  of  resumed 
lakheraj  estates.  The  first  is  that  which 
has  been  laid  down  for  estates  held  lakheraj 
prior  to  the  year  1790,  which  is  to  be  found 
in  Section  9  Regulation  XIX  of  1793.  On 
such  estates  the  revenue  had  not  been  assess- 
ed,  and  ihe  Collector  was  accordingly  en- 
joined to  fix  the  revenue  at  which  the  la- 
kherajdar  should  hold  his  estate.  It  seems 
to  be  immaterial  whether  such  lakheraj 
estate  was  held  under  a  known  grant  or 
not.  Any  resumed  lakheraj  estate  which 
was  a  lakheraj  estate  prior  to  1790  would 
come  within  the  provisions  of  Section  9 
Regulation  XIX  of  1793.  The  10th  Sec- 
tion of  that  Regulation  deals  with  all 
lands  held  lakheraj  under  a  grant  subsequent 
to  1790,  and  it  has  been  always  considered 
that  it  presumably  includes  the  case  of  all 
lands  which  are  claimed  as  lakheraj  but 
which  are  ascertained  not  to  have  been  held 
as  lakheraj  prior  to  1790.  Upon  these  it  was 
considered  that  the  revenue  had  been  assess- 
ed, and  the  zemindar  was  accordingly  di- 
rected of  his  own  accord  to  resume  them 
and  assess  them  with  rents — a  law  which  was 
subseqently  modified  by  Section  28  Act  X 
of  1859  which  directed  the  zemindar  not 
to  resume  of  his  own  accord,  but  to  apply 
to  the  Collector's  Court  for  authority  to  re- 
sume and  for  the  fixing  of  the  aaaessmeut, 
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The  coDtention  which   was  raised  before 
the  Judge  by  the   defendant  here   was    that 
the  present  case  came  within    the   former  of 
the  two  above  descriptions  of  lakheraj  estates, 
whereas  it  was  alleged  for   the   plaintiff  that 
it  came  within  the  the  latter.     No  issue  had 
been   fixed  upon   the   point.     Consequently 
no   evidence  had   been  adduced  to  it.     The 
resumption  decree  had  been   put  in,  but  not 
the  judgment,   and   the  resumption   record 
had  not  been  sent  for.  The  Judge  decided  the 
case  upon  the  decree,  following,  as  I  under- 
stand him  to   have   done,   the   reasoning  of 
Mr.  Justice  Dwarkanath   Mitter  in  the  case 
in  the  12th  Volume,  Weekly  Reporter.     It  is, 
however,  quite  impossible   to  state   whether 
the   two   cases   are   analogous.     We  do  not 
know   what   was  stated  in  the  decree  which 
was  before  Mr.   Justice   Mitter,    and   it  is 
quite   possible   that   from   the   facts  which 
were  before  that  learned  Judge,  he  and  his 
colleague  were  satisfied   that   the  iakheraj 
estate    they    were    dealing    with  was  one 
which   existed   prior  to  1790,  notwithstand- 
ing  some  allusions    contradicting   the   fact 
in  the  decree.     It  does  not  at  all  follow  that 
such   a   construction   must  be  put  upon  the 
decree  in  this  case.     I  do   not  concur   with 
Mr.  Justice  Mitter  that  it  must  be  presumed 
that  every  case  instituted  under   Section  30, 
Regulation  II  of  1819,  dealt  with  an   estate 
which  was  held  Iakheraj  prior  to  1790.     As 
a  fact  I  have   no   doubt  whatever   that  re- 
sumption suits  were  brought   under   Section 
30,  Regulation  II  of  1819,   with  respect   to 
estates   held    Iakheraj    both    subsequent    to 
1790  and  prior  to  that   date.     This  was  the 
course   followed   because  in  numerous  cases 
the  zemindars   were  not  aware  of  the   title 
which   would   be   set  up  in  support  of  the 
Iakheraj  ;  and  though   in   cases   where   the 
zemindar   knew   that   the   estates  had  been 
held    lukheraj    subsequent   to    1790  he  had 
the  power  to  resume  and  assess  himself,  still 
he   also   knew    that  bis  right  would  be  con- 
tested and   he   preferred   the   more   regular 
mode  of  establishing  his  rights  in  the  Courts 
of  law.     It   is   true,   it  may  not  have  been 
necessary  in  such  cases  to  resort  to    Section 
30,   Regulation  II   of  1819,  but  as  a  matter 
of  fact  this  was  the  procedure  followed,  and 
it  was  a   procedure  allowed   even  up  to  the 
Sudder  Court.     The  zemindar  cannot,  there- 
fore,  I   hold,    by   instituting  his  suit  under 
Section  30,  Regulation  II  of  1819,  be  held  to 
have  admitted  that  the  Iakheraj  was  in   exis- 
t^'nce  prior  to  1790  ;  nor  could  any  such  infer- 
ence be  drawn   merely  from   the   procedure 
beiog  that  laid  down  in  that  Regulation. 


The  rule  which  I  think  should  be   follow- 
ed in  determining  in  what  manner  and  an- 
der    what    Regulation    the    assessment  of 
resumed   Iakheraj   estates    should   be    con- 
ducted   is  first   to    ascertain    whether   the 
existence   of  the   Iakheraj  prior  to  1790  has 
been  decided  by  the  decree  for  resumptioa 
between   the   parties  or  not.     If  it  has  beea 
so  decided,  there  is  an  end  of  the  question. 
The  assessment  must   be   conducted  aoder 
Section  9,   Regulation  XIX  of   1793.    If 
the  question  has   not  been   decided  by  the 
resumption  decree,  it  is  still  an  open  ques- 
tion and  must  be  decided  before  the  assess- 
ment is  commenced.     In  the  case  now  be- 
fore us  the  decree  does  not    decide  the  qaes- 
tion,   and  there  is  no  evidence  even  to  show 
that  the  suit  was   instituted   under   Section 
30,  Regulation  II  of  1819.     Even  if  it  was, 
I  would  hold  that  that  fact  was   no  conch- 
sive  evidence  upon  the  issue.     I  would,  then, 
remand   this   case   to   the  Judge  and  direct 
him  to  lay  down  an  issue  on  the  point  whe- 
ther  the   lakheruj    which  it  is  sought  to  as- 
sess under  Act  X  of  1859  was  one   within 
the   provisions   of  Section   28  of  that  Act. 
I  understand  that  this  is   a  suit  to  assess 
under    that  Act.     It  is  for  the  plaintiff  to 
make  out  that  the  Court  to  which  be  applies 
has  jurisdiction   to  entertain  his  suit.    He 
may  prove  it  by  the  judgment  passed  in  the 
resumption   suit,   or  if  that  is   silent  on  the 
point,  as  I  understand  it  is  in  this  case  fron 
an   unofficial   copy  of  the  judgment   which 
has  been  read  to  us,  the  plaintiff  mast  profe 
it  by  some  other  evidence. 

Each  party  will  pay  bis  own  costs  of  this 
appeal. 

Ainslie,  J, — I  agree  with  Mr.  Justice 
Jackson  in  holding  that  it  cannot  be  pre- 
sumed that  every  case  instituted  under  Sec- 
tion 30,  Regulation  II  of  1819  dealt  with 
estates  held  as  Iakheraj  prior  to  1790.  The 
contrary  is  notoriously  the  fact,  as  wtf 
distinctly  stated  in  Ehelat  Chunder  Ghose's 
case,  II  Weekly  Reporter,  page  269. 

I  also  agree  in  thinking  that  the  role 
which  should  be  followed  in  determining  ia 
what  manner  and  under  what  Regulation 
the  assessment  of  resumed  Iakheraj  Inod 
should  be  conducted,  is,  first  to  ascertioa 
whether  the  existence  of  the  Iakheraj  prior 
to  1790  has  been  decided  by  the  decree  for 
resumption  between  the  parties  or  nou 

It  was  admitted  by  the  pleader  for  the 
appellant  that  the  resumption  decree  in  this 
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case  was  made  under  Section  30,  Regula- 
tion II  of  1819,  though  it  is  not  so  stated 
on  the  face  of  the  decree  and  the  decree 
does  not  show  the  nature  of  the  tenure. 
Under  these  circumstances,  it  seems  to  me 
necessary  to  look  at  the  judgment,  and  per- 
haps at  the  proceedings,  to  find  out  what 
the  tenure  was  which  was  resumed.  These 
papers  are  not  with  the  record,  and  conse- 
quently we  cannot  dispose  of  the  case  at 
present,  and  a  remand  is  necessary. 


The  4th  May  1871. 

Present : 

The  Hon'ble  F,  A.  Glover  and  Onoocool 
Chunder  Mookerjee,  Judges, 

Sale   of  rlgrlit  of  appeal— Status  of 
pnTohaser. 

Case  No.  2438  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tirhoot,  dated 
the  2Sth  May  1870,  reversing  a  decision 
of  the  Moonsiff  of  Mozuffurpore^  dated 
the  24th  January  1870. 

Gujadhur  Pershad  (Defendant)  Appellant, 

versus 

Gonesh  Tewaree  and    another    (Plaintiffs) 
Respondents. 

Baboo  Gopal  Lall  Mitter  for  Appellant. 

Baboo     Chunder   Madhub    Ghose  for  Re- 
spondents. 

The  purchaser  of  a  riglit  of  appeal  is  not  competent  to 
bring  an  appeal  in  his  own  name,  and  only  obtains  a 
■tatnt  by  making  the  party  who  had  originally  the 
right  of  appeal  a  party  to  the  appeal. 

Qitere. — Can  a  right  of  making  a  special  appeal  be 
•old  in  execution  ? 

Glover,  J. — A  preliminary  objection  is 
taken  to  the  hearing  of  this  special  appeal, 
and  I  think  it  mast  be  allowed. 

The  plaintiff,  it  appears,  sued  Shamrun 
Lall  and  others  for  khas  possession  of  land. 


The  defendants  admitted  plaintiff's  right  to 
get  rent,  but  denied  his  right  to  manual 
possession.  The  plaintiff  lost  his  casein  the 
first  Court,  but  gained  it  on  appeal  to  the 
Subordinate  Judge  on  the  28th  of  May 
1870. 

On  the  30th  of  the  month,  the  rights  and 
interests  of  the  defendants  in  the  decree 
were  sold  at  an  execution  sale  and  bought 
by  Gujadhur  Pershad  who  at  once  preferred 
this  special  appeal. 

I  am  of  opinion  that  he  cannot  maintain 
it.  I  am  very  doubtful,  in  the  first  place, 
whether  a  right  of  making  a  special  appeal 
is  a  thing  that  can  be  sold  in  execution  ;  but 
if  it  be,  the  purchaser  could  not  bring  the 
appeal  alone.  He  ought  at  the  least  to 
have  joined  the  original  appellant's  name  to 
his  own  and  have  applied  to  the  Court  to 
have  them  so  joined.  There  is  no  Section 
in  the  Civil  Procedure  Code  that  provides 
for  the  purchaser  of  a  right  of  appeal 
bringing  that  appeal  is  his  own  name.  He 
seems,  on  the  contrary,  only  to  obtain  a  status 
by  joining  himself  on  to  the  party  in  the 
suit  who  had  originally  the  right  of  appeal- 
ing,  and  the  Court  would  decide  under  Sec- 
tion 73  of  the  Code  whether  such  junction 
could  properly  take  place.  There  ought  to 
be  some  power  of  putting  a  stop  to  merely 
speculative  litigation. 

The  case  of  Judooputty  Chatterjee  versus 
Chunder  Kant  Bhuttacharjee,  IX  Weekly 
Reporter,  309,  though  not  exactly  in  point 
with  the  present  case,  is  analogous,  and 
seems  to  lay  down  the  proper  course  of  pro- 
cedure. 

I  think  that  this  special  appeal  should  ba 
rejected  on  the  preliminary  point  taken  by 
the  special  respondent's  pleader,  and  with 
costs. 

Mookerjee,  J. — I  am  of  the  same  opinion. 
The  appellant  is  a  purchaser  of  the  rights 
of  the  defendant  in  an  execution  sale  held 
after  the  decision  of  the  Lower  Appellate 
Court.  I  do  not  find  any  provision  in  Act 
VIII  of  1859  authorizing  or  empowering  a 
purchaser  to  prefer  an  appeal  against  a  de- 
cision passed  in  the  presence  of  plaintiff  and 
defendant  without  joining  the  defendant  as 
co-appellant  or  respondent  in  the  appeal. 
The  appellant  does  not  appear  in  the  record 
as  a  party  to  the  suit.  I  do  not  think  that 
he  has  any  right  to  prefer  this  appeal  with- 
out joining  the  defendant  as  a  party. 
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The  5ih  May  1871. 

Present : 

The  Hon'ble  G.  Loch  and  Oooocool   Ghan- 
der  Mookerjeey  Judges. 

Jadfirment-oredltor's   lien— Sxeon- 
tloH. 

In  tlic  matter  of 

Haree  Mohan  Paramauick,  Petitioner, 

Mr.  J.  S.  Rochfort  for  Petitioner. 

A  mortgagee  takinc:  out  a  money  decree  is  not  boond 
to  bring  one  suit  for  the  wbole  of  the  property  belong- 
ing to  his  jadgment-debtor,  if  it  has  passed  to  different 
parties  under  separate  title-deeds;  but  may  follow 
the  property  upon  which  he  has  a  lien  into  the  hands 
fint  of  one  purchaser  and  then  of  another. 

Loch^  •/. — We  think  that  there  are  no 
grounds  for  admit tiog  the  special  appeal. 

It  has  been  urged  before  us  that  the  suit 
has  been  brou^rht  under  the  provisions  of 
Section  7  Act  VIII  of  1859. 

It  appears  that  the  plaintiff  in  this  case 
has  recovered  a  money  decree  against  Door- 
ga  Pershad  Chatterjee,  who  had  mortgaged 
certain  property  to  him.  After  obtaining 
this  money  decree,  he  appears  to  have  found 
out  that  this  property  under  mortgage  was 
in  the  hands  of  the  another  person  named 
Bipin  Behary  ;  and  in  1864  he  proceeded 
against  that  other  person  in  order  to  enforce 
his  lien  upon  the  lands  which  that  person 
bad  purchased,  and  obtained  a  decree  against 
him,  and  in  execution  sold  the  property. 
He  then  brought  a  suit  and  got  a  decree 
against  the  present  defendant,  the  petitioner 
before  us,  who  is  also  purchaser  of  some  of 
the  lands  mortgaged  to  the  plaintiff;  and  it 
is  here  now  pleaded  that  the  plaintiff  was 
bound,  when  he  brought  the  former  suit 
against  Bipin  Behary,  to  have  included  the 
whole  of  the  property  as  it  stood  when  it 
was  mortgaged  to  him  by  Doorga  Pershad 
Chatteijee. 

We  think  that  though  such  a  suit  might 
have  been  heard,  and  not  been  dismissed  for 
roultifariouflness,  yet  the  plaintiff,  in  the 
course  be  took  in  following  the  property  be- 
longing to  his  debtor  upon  which  he  had  a 
lien  into  the  hands  first  of  one  purchaser 


and  then  of  another,  acted  in  perfect  confor- 
mity with  law.  He  was  not  bound  iobtiog 
one  suit  for  the  whole  of  that  prbperty 
which  was  held  by  different  parties  under 
separate  title  deeds.  He  bad  a  right  first 
to  bring  one  property  to  sale,  and  if  the 
proceeds  of  sale  were  sufficient  to  meet  his 
debt  further  proceedings  against  the  debt- 
or's property  in  the  hands  of  other  parties 
wouU  be  unnecessary ;  but  if  the  proceeds 
of  that  sale  were  not  sufficient  to  liquidate 
his  debty  he  had  a  right  to  go  against  the 
rest  of  the  mortgaged  property  in  the  hands 
of  other  purchasers  from  the  Tendor. 

We  think,  therefore,  that  this  objection 
raised  before  us  against  the  jttdgiiieat  of 
the  Lower  Appellate  ia  not  good. 

The  second  plea  raised  is  as  to  the  point 
of  limitation ;  and  here  the  petitioner  fails 
to  make  good  his  case*  He  argues  that  the 
plaintiff  is  not  entitled  to  a  period  of  twelve 
years  for  preferring  bis  suit,  but  only  to  six 
years. 

As  this,  however,  is  a  suit  for  enforciiig 
an  interest  in  land,  we  do  not  see  why  twelve 
years  limitation  should  not  apply,  and  we 
think  that  the  petitioner's  counsel  is  wrong 
in  pleading  that  the  plaintiff's  cause  of  ac- 
tion should  commence  from  the  date  of  the 
plaintiffs  obtaining  bis  decree.  The  cmoae 
of  action  in  this  case  should  be  reckoned 
from  the  date  on  which  he  met  with  opposi- 
tion on  the  part  of  the  person  in  posseasion 
and  bis  bringing  the  property  to  sale  for  the 
liquidation  of  the  remainder  of  bis  debk 

We  think  it  unnecessary  to  refer  to  the 
question  of  fraud,  to  which  the  pleader  for 
the  petitioner  has  referred,  as  the  Lower 
Appellate  Court  bas  stated  that  thsit  flea 
was  given  up. 

We  reject  the  application. 
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The  5th  May  1870. 

Present ; 

The  Hoa'ble  6.  Loch  and  Ouoocool  Chander 
Mookerjee,  Judges. 

S#Ctstra«loii--Seotl6ii  8«  Act  ZZ  of 
1866— Sviaenoe— micrlit  of  Boit—De- 
olaratory  decree— Cause  of  action. 

Case  No.  30  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moarshedabad^  dated  the 
21  si  December  1870,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis» 
irict,  dated  the  Zrd  October  1870. 

ProBanno  Coomar  Sandjal  (Plaintiff) 
Appellant^ 

versus 

Vothoora  Nath  Banerjee  (Defendant) 
Respondent. 

Bahoos  Mohendro  Nath  Shome  and  Taruck 
Nath  Sein  for  Appellant. 

Baboos  Rash  Reharee  Ghose  and  Aubinash 
Ckunder  Ranerjee  for  Respondent. 

In  M.  case  in  wbieh,  on  an  application  made  under  Sec- 
tion 94  Act  XX  of  1866,  the  party  alleged  to  have  exe- 
catcd  the  doeameBt  presented  for  registration,  did  not 
deny  execution  but  said  that  he  had  been  compelled  to 
execute  it,  and  the  Judge,  not  thinking  the  objection 
sufficient,  directed  that  the  deed  should  be  registered, 
BBLD  that  it  was  not  necessary  for  the  Judge  to  take 
endenoe  before  dhrecting  registration. 

The  mere  registration  of  a  document  does  not  pre- 
yttH-WL  party  from  bringing  a  suit  to  contest  the  fact  of 
its  execution. 

The  registration  of  an  istemraree  pottah  limiting  a 
IaD)ll6rd*B  rent,  the  execution  of  which  he  denied,  was 
held  to  raise  a  okmd  on  his  title  sufficient  to  warrant  a 
soit  for  its  removal. 

Loeh,  J.— Tn  this  case,  (lie  plaintiff  sued 
to  have  an  istemraree  pottah  put  forward 
by  the  defendant  declared  a  forgery  ;  and 
be  states  that  the  never  executed  the  deed. 

The  first  Court  which  tried  the  case  held 
thai  the  doomnont  W4is  proved  to  be  genuine 
and  4iemiflaed  the  snit. 

An  appeal  was  preferred  to  the  Judge 
who  held  that  as  the  document  had  been 
duly  registered  under  the  provisions  of  Act 
^X  of  1866,  it  was  not  open  to  a  Civil 
Court  to  entertain  a  suit  to  question  the 
fact  of  ihe  execution  of  the  deed. 

A  apecial  appeal  has  been  preferred  ;  and 
ike    first  ground  t^en   before  us  wals  that 


as  no  evidence  had  been  taken  when  the 
Judge  directed  the  document  to  be  regis^ 
tered  under  the  provisions  of  Sectioa  84, 
Act  XX  of  1866,  the  Court  could  enquire 
into  the  Aict  of  execution  ;  and  it  was  urg- 
ed that  the  Judge  was  wrong  in  consider- 
ing that  he  could  not  take  evidence  nndei: 
the  provisions  of  that  Section. 

We  think  thaft  this  coatentioi  is  of  no 
consequence  in  the  present  case.  It  is  very 
true  that,  under  the  provisions  of  Section 
84  of  Act  XX  of  1866,  the  Judge,  as  held 
by  the  High  Court  in  the  case  of  Sohkur 
Dobey*,  was  competent  to  take  evidence 
where  the  execution  of  the  deed  was  denied. 
But  it  is  not  necessary  in  all  oases  for  a  Judge 
to  take  evidence  if  he  be  satisfied,  either 
from  examination  of  the  parties  or  from 
anything  else  that  is  before  Urn,  tiiat  the 
document  was  really  executed. 

Now,  when  this  application  under  the 
provisions  of  Section  84  Act  XX  of  1866 
came  before  the  Judge,  he  found  that  though 
the  plaintiff  objected  to  the  registration  he 
did  not  deny  that  he  had  executed  the  docu- 
ment. He  said  that  he  had  been  compelled 
to  execute  it,  but  the  Judge  thinking  this 
objection  insufficient  directed  that  the  dped 
should  be  registered.  Such  being  the  case^ 
we  think  it  was  not  necessary  for  the  Judge 
to  take  evidence  before  directing  the  regis- 
tration of  the  deed. 

Then  it  is  urged  that  the  Judge  was  wrong 
in  considering  that  he  had  no  authority  to 
enquire  into  the  execution  of  the  deed; 
We  think  that  this  contention  is  good.  A 
case  has  been  cited  to  us,  reported  at  pagee 
S29-330  of  Volume  X,  Weekly  (Reporter,  as 
if  what  is  said  there  laid  down  that  the 
execution  of  a  deed  once  registered  under 
the  provisions  of  Section  84  of  Act  XX  of 
1866  GX)uld  not  be  enquired  into  by  a  Civil 
Court ;  when  all  that  that  judgment  says  ie 
that  as  the  deed  of  sale  in  that  case  had 
been  registered  after  enquiry  had  been  made 
by  a  competent  Court  under  the  provisions 
of  Section  84  of  Act  XX  of  1866,  and  as 
the  deed  had  been  ordered  to  be  registered, 
the  plaintiff  had  no  ground  for  asking  to 
have  that  kabalah  declared  fictitious  and 
void,  until  by  some  wrongful  act  by  which 
the  plaintiff  was  injured  he  found  it  neces- 
sary to  come  into  Court  and  ask  for  relief. 
And  thereibre  in  that  case  the  Court  declin- 


♦  12  W.  R,  pp,  386,  MO, 
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ed  to  give  him  a  declaration  with  regard  to 
the  deed,  holding  that  he  had  not  up  to  that 
time  been  injured.  But  it  is  clear  from  the 
judgment  in  Sunkur  Dobej's  case  that  the 
order  for  registration  does  not  determine  the 
rights  of  the  parties.  The  Chief  Justice  in 
that  case  says*—"  But  the  object  being  that 
"  the  Judge  should  merely  decide  whether 
**  the  document  should  be  put  on  the  regis- 
"  try  or  not,  and  not  to  determine  the  rights 
"of  the  parties,  the  Section  directs  that 
"  the  Court  may,  if  it  thinks  proper,  order 
"  the  Registrar  or  Registrar  General  to  re- 
**  gister  the  document."  "  The  mere  re- 
**  gistration  of  a  document  does  not  affect 
''  the  title  of  the  parties.  It  is  still  only  a 
"  document  which  has  been  registered  ;  and 
"  if  the  party  wishes  to  enforce  the  docu- 
"  ment  by  suit,  the  mere  fact  of  registration 
"  does  not  preclude  the  Civil  Court  from 
"  trying  whether  the  document  was  execu- 
"  ted  or  not." 

In  the  view  taken  by  the  Chief  Justice, 
I  quite  concur  ;  and  it  appears  to  me  that 
there  can  be  no  doubt  that  the  mere  regis- 
tration of  a  document  does  not  prevent  a 
party  from  bringing  a  case  to  contest  the  fact 
of  its  execution. 

But  it  is  said  in  this  case  that  no  cause  of 
action  has  arisen  ;  and  that,  under  the  judg- 
ment just  quoted  from  page  330,  Volume  X, 
Weekly  Reporter,  the  suit  should  be  thrown 
oat,  because  there  is  no  cause  of  action  to 
the  plaintiff  as  he  has  suffered  no  injury. 

Now,  no  doubt  a  cloud  has  been  thrown 
upon  the  plaintiff's  title.  He  says  that  these 
lands  are  held  by  the  defendants  ;  that  they 
are  merely  ordinary  tenants  ;  that  he  obtain- 
ed a  decree  for  the  rent  of  those  lands  at  66 
rupees  per  annum,  but  that  the  defendants 
have  now  put  forward  and  obtained  an  or- 
der for  registration  of  an  istemraree  pottah 
which  limits  the  rent  to  33  rupees.  I  think 
this  certainly  injuriously  affects  the  rights 
of  the  plaintiff. 

I  am  of  opinion,  therefore,  that  the  plain- 
tiff is  entitled  to  ask  that  the  cloud  thrown 
on  his  title  to  the  property  may  be 
removed  ;  and  that  the  Lower  Appellate 
Appellate  Court  should  not  have  rejected 
his  application  on  the  ground  that  under  the 
provisions  of  Section  84  of  Act  XX  of 
1866  it  could  not  enquire  into  the  fact  of 
the  execution   of  the  deed,  and  I  am  not 
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I  aware  of  any  single  judgment  of  this  Court 
in  which  it  has  been  ruled  that  in  cases  of 
this  kind  it  is  not  open  to  a  Civil  Court  to 
determine  any  question  to  the  ezecntioa 
even  of  a  registered  deed. 

I  think  the  case  should  go  back  to  the 
Lower  Appellate  Court,  and  the  Judge 
should  decide  whether  the  document  pro- 
pounded by  the  defendant  is  a  genuine  docu- 
ment or  not. 

The  costs  will  follow  the  result. 

Mookerjee,  J. — This  was  an  action  brought 
by  the  plaintiff  in  the  Court  of  the  Subor- 
dinate Judge  of  Moorshedabad  to  have  a 
certain  mokurruree  istemrarree  pottah  al- 
leged to  have  been  granted  by  him  to  the 
defendant,  bearing  date  the  9th  Srabun  1275, 
declared  an  invalid  document  on  the  ground 
that  he  has  never  executed  the  same.  The 
defence  was  that  the  plaintiff  had  execiUed 
the  pottah  ;  that  he  received  a  bonus  of  25 
rupees  from  defendant,  and  that  he  admitted 
the  execution  before  the  District  Judge, 
where  he,  however,  falsely  alleged  that  the 
pottah  had  been  extorted  from  him  by 
duress.  It  appears  that  the  defendant  pre- 
sented this  pottah  to  the  Sub-Registrar  for 
registry.  The  Sub-Registrar,  however,  re- 
fused to  register  it,  whereupon  the  defend- 
ant moved  the  District  Judge  under  Section 
84  of  Act  XX  of  1866  who  ordered  the 
document  to  be  registered. 

Plaintiff  has  now  instituted  this  suit  for  a 
declaration  to  the  effect  that  the  pottah  is  a 
forgery  inasmuch  as  he  has  never  exe- 
cuted it. 

The  first  Court  dismissed  the  salt  of  the 
plaintiff,  being  of  opinion  that  the  pottah 
had  been  really  and  actually  executed  by 
the  plaintiff  in  defendant's  favor  and  that  it 
has  not  been  extorted  from  plaintiff*  by 
duress  or  any  sort  of  pressure  or  force. 
Dissatisfied  with  this  decision,  the  plaintiff 
appealed  to  the  Judge  who  dismissed  the 
appeal  on  the  pround  **  that  neither  the 
lower  Court  nor  this  Conirt  can  enter  ioto 
the  question  of  the  fact  of  the  execution  of 
the  instrument  which  plaintiff,  appellant, 
now  seeks  to  invalidate."  He  cites  two  deci- 
sions of  this  Court  in  support  of  his  view. 
He  states  further  on  that  "  these  rulings 
"  appear  to  me  to  be  conclusive.  Appellant 
"  urges  that  as  no  evidence  was  recorded  by 
**  this  Court  in  the  case  under  Section  84 
'*  of  the  Registration  Act,  the  order  pMsed 
<<  under  that  Section  cannot  bar  the  prment 
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Bait."  The  Judge  admits  that  no  evidence 
was  recorded  by  him  in  that  case,  bat  he  is 
Btiil  of  opinion  that  from  the  mere  fact  of 
the  deed  having  been  registered  a  Civil 
Coort  is  precluded  from  entertaining  the 
BQtt,  which  he  holds  to  be  ''  a  suit  to  invalid- 
'^  ate  the  instrument  on  the  ground  of  non- 
"  registration.'* 

I  am  of  opinion  that  the  learned  Judge  is 
clearly  in  error  in  his  view  of  the  law  as 
well  as  in  holding  that  this  present  suit  is  a 
suit  to  invalidate  the  pottah  on  the  ground 
of  non-registration.  The  plaintiff  does  not 
seek  to  invalidate  the  mokurruree  pottah  on 
the  ground  of  it  not  having  been  registered, 
but  distinctly  on  the  ground  that  it  is  fabri- 
cated and  false  because  he  did  not  execute 
it.  The  precedents  cited  by  the  Judge  are 
also  not  in  point.  The  decision  in  Sunkur 
Dobey's  case  (XII  Weekly  Reporter,  page 
385,)  merely  decides  that  the  District  Jud^re 
has  jurisdiction  under  Section  84,  Act  XX 
of  1866,  to  summon  and  examine  witnesses, 
make  an  enquiry  into  the  fact  of  execution, 
and  order  the  Registrar  to  register  a  deed. 
The  view  of  the  law  was  upheld  on  appeal 
by  a  Bench  of  three  Judges.*  But  this  ruling 
does  not  support  the  Judge  at  all  in  hold- 
ing that  the  Civil  Court  cannot  try  the 
fact  of  the  genuineness  of  a  deed  merely 
because  the  instrument  has  been  regis- 
tered. It  is  difficult  to  make  out  what 
principle  of  law  the  Judge  had  applied  or 
had  in  view.  It  is  certainly  not  res  judi- 
eata ;  for  the  Judge  merely  holds  a  sum- 
mary inquiry  in  order  to  decide  whether 
a  deed  ought  to  be  registered  for  the 
purpose  of  registry  alone  ;  his  decision  or 
order  cannot,  I  imagine,  decide  the  title  of 
the  parties.  The  order  of  the  Judge  or  of 
the  Registrar  General  simply  decides  whe- 
ther the  document  should  be  '*  put  on  the 
registry'*  and  be  admissible  as  evidence  in 
future  cases.  It  has  not  and  cannot  have 
the  effect  of  a  final  and  conclusive  decision 
on  the  fact  of  the  execution  so  as  to  pre- 
clude all  inquiry  by  a  Civil  Court.  The  late 
Chief  Justice  in  the  decision  on  appeal  quot- 
ed above  distinctly  holds  that — '*  The  mere 
**  registration  of  a  document  does  not  affect 
"  the  title  of  the  parties.  It  is  still  only  a 
"  document  which  has  been  registered,  and 
"  if  the  party  wishes  to  enforce  the  docu- 
*'  ment  by  suit,  the  mere  fact  of  registration 
*'  does  not  preclude  the  Civil  Court  from 
**  trying   whether   the  document  was  exe- 
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"  cuted  or  not."    To  hold  otherwise,  i.  «.,  to 
hold  as  the  Judge  has  held  in  this   case,  that 
the  mere  fact  of  a  deed  having  been  register- 
ed is  sufficient  to  oust  the  Civil  Court   of  its 
jurisdiction,   would    be  to  lay  down  that  the 
order   of  the    Registrar   General    or   of  the 
Judge  ordering  registry  by  the  Registrar  of 
a  deed  is  an  order  conclusive  on  the   fact   of 
its  genuineness,  and  that  no  Court  of  Justice 
can  try  the  question  of  the  authenticity  of  a 
deed  registered  in  the  Registrar's   office.     I 
entirely   agree   with    the  view  expressed  by 
the   late  Chief  Justice,  and  I  have   no  hesi- 
tation in  holding  that  it  was  perfectly  in  the 
power  of  the  Judge  to  inquire  whether  the 
instrument  sought  to  be  invalidated  is  a  docu- 
ment executed  by  the  plaintiff  or   not.     The 
Subordinate  Judge  was  quite  right  in   fixing 
an  issue  as  to  the  genuineness  of  the  deed  and 
giving  his  opinion  on  that  issue.    The  pleader 
for  the  respondent  was  unable  to  show  us  any 
precedent,  or  point  out  any  provision  in  any 
law  in  support  of  the   view   taken   by   the 
Judge.     He  admits    he   cannot   support  the 
decision  on  this  point,    but   he   argued   that 
the  plaintiff's  suit  ought  to  be   dismissed  on 
another  ground,  namely,    for   the  absence  of 
any  cause  of  action.     His  contention  is  that 
inasmuch  as  plaintiff  has  suffered  no   injury 
at  all  by  this  pottah  having  been  registered, 
he  has  no  cause  of  action  and  should  not  be 
allowed  to  obtain  a   simple   declaratory   de- 
cree.    He  cites  a    number  of  precedents  of 
this  Court  showing  that  a    party   is  not  en- 
titled to  a  declaratory  decree   when   no  con* 
sequential  relief  is  sought  by  him   or   where 
none  could  be  granted  by  the   Court     I  do 
not,   however,    dissent    from  the   principle 
laid  down  in  those  rulings  of  this  Court.     I 
hold  that  where  a  party  has   suffered  no  in- 
jury whatever,  where   his  rights  have  in  no 
way  been  invaded    upon    nor    any    serious 
cloud  cast  on  his  title,  and  where  no  impedi- 
ment has  been  thrown   in  the   quiet  and  full 
possession  of  his   rights,   a   plaintiff  should 
not  be  allowed  to  rush    into   Court  on  some 
imaginary    apprehension    of  future    injury. 
It  is  difficult,    nay   impossible,    to  lay  down 
a  strict  line  and  declare  that  such  an  amount 
of  cloud  on  a  man's  title  would    constitute  a 
valid  cause  of  action,  and   such  would   not. 
Each  case  must  be   decided  on    its   peculiar 
merits,  and  the  Court  will   have    to    judge 
from  the  particular   circumstances  of  a  case 
whether  the  plaintiff  had  or  had  not  a  valid 
cause  of  action. 

In  the  present  case,  I  am  of  opinion  that 
there  was  a  good  cause  of  action  on  which 
it  was  necessary  that  the   plaintiff  ahould 
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f esort  (0  a  Civil  Court  for  a  declaration  of  the 
natnre  sought  for  in  this  suit.  It  cannot  be 
denied  that  a  serious  cloud  was  cast  on  the 
(itle  of  the  plaintiff!.  A  deed  which  he  de- 
clares he  has  not  executed  has  been  public- 
ly registered  in  the  registry  office  of  the 
district,  purporting  to  have  been  executed 
and  registered  by  him.  He  has  obtained  a 
decree  for  enhanced  rent  against  this  defend- 
ant fixing  the  rent  of  the  tenure  at  rupees 
66.  If  he  goes  to  sue  for  this  rent,  the 
mokurruree  pottah  would  be  undoubtedly 
held  up  to  his  face  as  an  arrangement  sub- 
sequently entered  into  between  him  and  the 
defendant  The  value  of  his  property  is 
diminished  from  the  fact  of  this  deed  re- 
maining unchallenged.  If  he  had  occasion 
io  deal  with  this  property  by  mortgage  or 
sale,  no  one  who  is  aware  of  this  mokurruree 
pottah  would  give  him  that  value  for  the 
property  which  he  would  have  paid  if  this 
pottah  had  not  existed.  I  am,  therefore,  of 
opinion  that  with  reference  to  the  particu- 
lar circumstances  of  this  case  the  plaintiff 
had  a  valid    cause  of  action,   and   that    in 

•ulng  to  set  aside  the  pottah  he  is  remov- 
ing a  serious  cloud  to  his  title  and  a  serious 
impediment  in  the  way  of  a  full  enjoyment 
of  bis  property.  I  have  already  held  in 
another  case,  Special  Appeal  No.  2218  of 
1870,  decided  by  me  and  Mr.  Justice  Mao- 
pherson  on  the  20th  April  1871,*  that  in 
cases  where  a  serious  cloud  is  cast  upon  the 
title  of  a  party,  he  has  a  right  to  come  to 
Court  for  the  purpose  of  removing  that 
cloud  which  is  an  impediment  to  the  quiet 
and  full  enjoyment  of  his  property. 

I  would  remand  this  case  to  the  Judge  for 
a  trial  on  the  merits. 


Ante,  p.  421. 


The  6th  May  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  W.  Ainsliai 
Judges. 

AdmlBslon  of  dooaments— Proeedora 
— Certmoato  — ans-desertptloai 

Case  No.  2474  of  1870. 

Special  Appeal  Jrom  a  decision  passed  hy 
the  Judge  of  Mgmensing,  dated  the  22nd 
August  1870,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District,  dated 
the  ISth  December  1868. 

William  Bruce  Manson  (Plaintiff)  Appel* 
lant, 

versus 

Golam  Eebria  Moonshee  (Defondant)  £e- 
spondent. 

Baboos  Romesh  Chunder  Hitter  and  Afh 
nund  Chunder  Ohossal  for  Appellant. 

Baboos  Sreenath  Dass  and  Kalee  Mohun 
Dass  for  Respondent. 

When  «  docament  is  tendered,  it  is  the  first  boainflM 
of  a  Court  to  satisfy  itself  wheUier  the  docament  is  ad- 
missible at  all.  If  not  evidence  between  the  partie«i 
it  should  be  rejected  at  once. 

If  an  admissible  document  comes  under  the  dass 
which  re()aires  proof,  it  should  be  distinctly  noted  thu 
it  is  admitted  on  the  record  subject  to  proof;  Sn  order 
that  if  no  proof  be  offered  the  opposite  party  may  uk 
the  Court  to  take  it  off  the  record. 

In  construing  a  sale  certificate,  the  Coort  most  not 
merely  look  to  the  words  of  the  certificate,  bat  most 
endeavour  to  ascertain  what  was  intended  to  be  sold :  a 
mere  mis-description  would  not  defeat  the  pnrchaser^li 
rights. 

Ainslie^  •/.—The  plaintiff  is  the  par- 
chaser  at  an  execution  sale  of  the  rights  and 
interests  of  Grolam  Ambia  in  a  shikmee 
talook  in  mouzah  Ispingiarpore.  The  de* 
fendant  contends  that  there  never  was  snch 
a  talook  ;  that  Golam  Ambia  only  held  cer- 
tain khamar  lands  which  were  resumed  bj 
the  zemindar,  who  held  them  khas  for  some 
years,  and  subsequently  in  1274  granted  de- 
fendant a  mokururee  lease  for  them. 

The  defendant  is  the  brother  of  Golam 
Ambia. 
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Witnesses  have  been  called  by  the  plain- 
tiff who  prove  that  Golam  Ambia  held  a 
mokuraree,  and  this  was  adaiitted  by  the 
defendant  in  a  written  statement  put  in  by 
him  in  1271  in  a  suit  brought  against  him 
by  the  zemindar  for  rent.  In  that  state- 
ment  he  distinctly  admitted  that  the  tenure 
of  Golam  Ambia  was  mokururee,  but  added 
that  he  gave  up  occupation  in  1268. 

The  Judge  has  rejected  this  written  state- 
ment on  the  authority  of  a  case  to  be  found 
in  VIII  Weekly  Reporter,  page  468. 

The  facts  in  that  case  are  very  different 
indeed  from  the  facts  in  this  case.     In   that 
case,  we  find  that  the  written  statement  bore 
the  signature  of   a  lady,  who  was  a  pur- 
da-nusheen ;   that  it  purported  to   be  made 
jointly  by  her  and  her  two  brothers  ;  that  it 
tended    greatly    to    the   advantage  of    the 
brothers  and  was  extremely  adverse  to  the 
interests  of  the  sister,  so  much  so  that  if  the 
facts  set  forth  in  that  statement  were  true 
"her  interest  in   the  inheritance,"  as  Mr. 
Justice  Mitter  puts  it,  "  was  cut  down  to  a 
paltry  allowance  of  4  rupees  per  month." 
There  was  reason  on  the  face  of  the  state- 
ment to  suspect  its  genuineness.     Now,  in 
this  case  the  probabilities  go  the  other  way. 
The  written  statement  was  put  in  on  behalf 
of  the  defendant  in  this  case  who  was  then 
defendant  in  a  rent  suit.     It  raised  a  good 
defence  to  that  suit ;  and  if  we  are  to  sup- 
pose that  there  was  any  fraud  in  the  trans- 
action  then   before   the   Court,   we   should 
rather  be   inclined  to  suspect  collusion  be- 
tween  defendant  and   his  zemindar  for  the 
purpose  of  defeating  the  auction  purchaser, 
than  between  the  auction  purchaser  and  the 
zemindar  to  make  it  appear  that  the  former 
bad  purchased  a  mokurruree  jote  when  Go- 
lam Ambia  really  had  none.     If  there  had 
been  false  personation  by  the  auction  pur- 
chaser independently  of  the  zemindar,   the 
latter    would   doubtless    have    exposed    it. 
There  really  is  no  reason  to  doubt  that  this 
written   statement   was  put  in   by  the  de- 
fendant; but  on  the  contrary,  there  is  every 
reason  to  believe  that  it  really  was  so,  and 
we  must  assume  that  all  the  proceedings  in 
the   case  were  in  proper  form  until   some 
reason   to   suspect  the  contrary   is   shown. 
The  defendant,  who  pleads  that  a  fraud  did 
take  place  in  that  suit,  ought  to  give  some 
proof  of  it.      There  is  absolutely  no  proof 
and  there  is  no  attempt  to  produce  any.     It 
does  not  appear  when  this  written  statement 
was  first  questioned.     It  was  questioned  in 
tlia  Lower   Appellate  Court,  but  whether 


it  was  so  in  the  first  Court  or  not  does  not 
appear. 

The  pleader  for  the  respondent  attempted 
to  show  from  the  written  statement  of  de- 
fendant that  exception  is  taken  to  the  author- 
ity of  the  person  who  represented  the 
defendant.  But  it  is  quite  clear  that  in  the 
written  statement  defendant  is  alluding  to 
other  proceedings  which  took  place  subse- 
quent to  his  obtaining  his  own  lease  in  1274, 
and  not  to  the  suit  in  1271. 

It  has  been  frequently  remarked  that  the 
Courts  of  first  instance  are  very  much  in 
the  habit  of  neglecting  their  duty  in  respect 
of  the  admission  of  documentary  evidence. 
The  first  business  of  the  Court  is  to  satisfy 
itself  whether  a  document  tendered  is  ad- 
missible at  all.  If  it  is  clearly  no  evidence 
between  the  parties,  it  should  be  rejected  at 
once.  The  documentary  evidence  which  is 
admissible  may  be  divided  into  two  classes  ; 
one  class  which  requires  no  proof  and  an- 
other class  which  requires  proof.  If  a  do- 
cument comes  under  the  latter  class  it  is 
very  desirable  that  it  should  be  distinctly 
noted  that  it  is  admitted  on  the  record  sub- 
ject to  proof,  in  order  that  if  no  proof  be 
offered  the  opposite  party  may  ask  the 
Court  to  have  it  taken  off  the  record. 
Much  trouble  might  be  saved,  if,  on  the 
tender  in  evidence  of  a  document  requiring 
proof,  the  opposite  party  were  called  upon 
to  state  whether  he  would  admit  it.  He 
must  be  made  to  understand  of  course  that 
the  admission  sought  is  merely  for  the  pur- 
pose of  bringing  the  document  on  to  the 
record  without  formal  proof.  If  this  were 
done,  we  should  know  exactly  whether  an 
objection  taken  that  documentary  evidence 
had  been  used  without  being  properly  prov- 
ed, ought  to  be  listened  to  or  not. 

In  the  present  case,  there  is  nothing  to 
show  that  the  written  statement  relied  on 
by  the  plaintiff  was  objected  to  in  (he  first 
Court.  There  is  no  reason  to  doubt  its  genu- 
ineness and  no  attempt  has  been  made  to 
show  that  it  is  not  genuine,  and  I  think 
that  it  was  properly  relied  on  by  the  first 
Court  as  evidence  of  the  strongest  descrip- 
tion that  there  had  been  a  mokurruree  jote 
belonging  to  Golam  Ambia. 

Then  it  is  said  that  supposing  Golam 
Ambia  had  a  mokurruree  jote,  it  did  not 
pass  to  the  plaintiff  under  the  sale  certificate, 
and  that  the  plaintiff  who  has  sued  for  a 
shikmee  talook  cannot  change  his  ground 
of  action  and  ask  the  Court  to  award  him  a 
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BMkarruree  jote.  The  Lower  Appellate 
Court  has  held  that  there  has  been  a  change 
in  the  cause  of  action  in  this  suit,  and  has 
attempted  to  show  that  such  a  chan^  is 
fatal  to  the  plain tiflfs  ease.  But  it  appears 
to  me  that  there  really  has  been  no  change 
in  the  cause  of  action.  The  plaintiff  came 
into  Court  with  the  sale  certificate  to  estab- 
lish the  rights  given  to  him  by  that  certi- 
ficnte,  whatever  they  are.  If  the  plaintiff 
succeeds  in  showing  that  any  part  of  the 
property  in  dispute  is  covered  by  the  eale 
certificate,  he  is  entitled  to  recover  it. 

The  question  in  this  suit  is  simply  whe- 
ther under  the  sale  certificate  purporting  to 
pass  a  shikmee  talook,  Golam  Ambia,  a 
mokurruree  jote  held  by  Golam  Ambia  could 

fmss  to  the  auction  purchaser.  I  think  that 
n  looking  to  the  sale  certificate,  we  must 
not  merely  look  to  the  words  of  it,  but  we 
must  endeavor  to  ascertain  what  was  in- 
tended to  be  sold  :  a  mere  mis-description 
would  not  defeat  the  purchaser's  right.  No 
distinction  has  been  pofnted  out  between  the 
position  of  a  shikmee  talookdar  such  as 
Golam  Ambia  would  have  been  if  the  proper 
description  of  the  tenure  sold  was  a  shikmee 
talook,  and  a  mokurruree  jotedar  such  as 
Golam  Ambia  was  accordiog  to  the  admis- 
sion of  the  defendant.  Apparently  Golam 
Ambia's  position  in  either  case  and  his  rights 
and  liabilities  would  have  been  identical. 
Under  these  circumstances,  and  looking  to 
the  facts  that  have  been  established,  I  have 
no  doubt  whatever  that  what  was  attached 
and  sold  was  the  tenure  of  Golam  Ambia  as 
ezistiog  at  that  time  ;  and  that  whether 
that  tenure  be  called  shikmee  talook  or 
tnokurruree  jote,  his  rights  and  interests 
were  the  same  and  passed  by  the  sale. 

Objection  has  also  been  taken  as  to  the 
•latent  of  the  land  claimed  in  this  suit.  But 
Uiere  appears  to  be  no  doubt  that  the  whole 
of  the  land  now  sued  for  was  really  in  the 
occupation  of  Golam  Ambia. 

I  would,  therefore,  reverse  the  decree  of 
the  Lower  Appellate  Court,  restore  aud 
affirm  the  decree  of  the  first  Court,  and  de- 
clare the  plaintiff  entitled  under  his  sale 
certificate  to  take  possession  of  the  lands  in 
the  suit,  with  all  costs. 

Jackson,  J.— I  quite  concur  with  Mr. 
Justice  Ainslie  that  the  suit  should  be  de- 
creed in  favor  of  the  plaintiff  and  that  the 
Appellate  Court's  decision  should  be  re- 
versed.    We  have  beard  the  c<^e  .^rgued  at 


some  length,  and  I  think  there  can  l>e  bo 
doubt   whatever,   looking  to  the  facts  of  the 
case,  that  there  has  been  fraud  on   the   part 
of    the  defendant,   who  is   the   brother  of 
Golam  Ambia,  the  judgment-debtor,   whose 
rights  and  interests  were  sold  and  were  par- 
chased  by  the  plaintiff.     I  think  also   there 
can  be  very  little  doubt  that  the  zemindar 
is   acting   in    collusion   with    the    brother. 
Just  about  the  time  when  the  rights  and  in- 
terests were   being   put   up   for  sale,    the 
brother  went  into  Court  evidently  with  the 
intention  of  defeating  the  creditors  of  Grolam 
Ambia,  and  said  that  Golam  Ambia  had  had 
only  a  mokurruree  jote  in   the  village  bat 
that   he   had   given   it   up  a  very  long  time 
previously.     I  think  it  is  most  probable  that 
even  that  story  is  not  true  ;   that  even   then 
he  put  Golam  Ambia's   interests   far  below 
what   they  really  were.     His  present  state- 
ment Is  that  Golam  Ambia   did   manage  by 
some   cheat   and   fraud   to  get  possession  of 
certain  land  on  which  he  had  no  right  what- 
ever, and  that  he  has  since  been   turned  out 
of  that.     It  is   evident   that   from   time  to 
time   when   he  alludes  to  what  the  rights  of 
Golam  Ambia  in  this  jote  were,  he   gives  a 
different  account  of  them  and  the  rights  de- 
crease each   time  he  mentions   them.    My 
own  impression  from  all  this  is   that    Golan 
Arabia  had  a  shikmee    talook.      However 
that  may  be,  and  whether  Golam  Ambia  had 
a  shikmee  talook   or  not,    and    whether   the 
fact  has   been   proved  or  not  in  this  case,  I 
think  the  plaintiff  is  entitled,  under  the   b^' 
namah   which   he   has  obtained,  to  take  the 
lands  which  Golam  Ambia   then   possessed. 
The   zemindar,  it   is  clear,  was  fully  aware 
that  these   proceedings   were   being    carried 
on,  and  he   does   not   attempt   to   raise   any 
contention.     He  might  have  appeared  as  a 
defendant.     If  it  is  the  case  that  the   plaint- 
iff^s   story  is  true,  his  interest  is  being  dam- 
aged.    He  does  not  in  any  way  appear    and 
contest   the  claim.    After  Golam    Ambia's 
rights  were  sold  to  a  third  party,  the  zemia- 
dar  along  with  the  present  defendant^  Golam 
Ambia's   brother,   went  to    re-measure   the 
lands  and  gave  a  fresh  lease   to   the    defend- 
ant.    The  zemindar's  sheristah  must  contain 
without   doubt    the   evidence  upon  which  it 
was  ascertained  whether  Golam   Ambia   bad 
a   shikmee   talook   or  not,  and  if  not^  what 
was  the  nature  of  the  original   tenure.     He 
has   not  attempted   to   produce  the    papers 
which   must   have   been   in   his    posseasioo. 
Whether,   therefore,   it  has    been     actually 
proved  or  not   that   there  was    a   ahikmee 
talooki  I  am  quite  satisfied  that  Golam  Ambia 
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had  the  laods  id  dispute,  and  I  think  the  pro- 
bibilltiee  are  very  much  in  favor  of  the  fact 
that  he  had  a  fihikmee  talook  of  them.  The 
plaintiff  is,  therefore,  entitled  to  recover 
these  lands,  and  I  concar  with  Mr.  Justice 
Ainslie  in  decreeing  the  plaintiff's  suit  with 
all  costs. 


The  5ih  May  1871. 

Preseni  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

AppMds— ^^rtlfloate— 8eo%l«n  Zt  Aot 
XXiafI858. 

Case  No.  84  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 

5]f  the  Judge  of  Hooghly,  dated  the  20th 
anuary  1871. 

Mohendro  Nath  Mookerjee  (Petitioner) 
Appellant^ 

versus 

dama  Soonduree  Dabea   (Opposite  Pariy) 
Respondent, 

Baboo  Umbiha  Churn  Banerjee  for  Appel- 
lant. 

B(Aoo   Annund  Chunder  Ghossal  for  Re- 
spondents. 

Tht  order  of  a  Judge  under  Section  21  Act  XL  o^ 
1858,  whether  it  withdraws  or  not  a  certificate  granted 
under  that  law,  is  appealable  under  Section  28. 

Glover^  t/. — This  was  an  application 
to  have  a  certificate  of  administration  grant- 
ed under  Act  XL  of  1858  to  one  Bama 
Soonduree,  widow  of  Jogessnr  Banerjoe  and 
stepmother  and  guardian  of  his  minor 
children,  withdrawn  on  the  ground  of  mis- 
maoiigement  of  the  family  estate,  waste, 
neglect  to  provide  the  minors  with  proper 
means  of  education  or  with  proper  food 
and  dress. 

A  preliminary  objection  was  taken  to 
tiie  hearing  of  the  appeal  by  the  pleader  for 
the  respondent  on  the  ground  that  as  the 
Jiidg«'a  order  did  not  direct  the  withdrawal 


of  the  certificate,  it  was  not  appealable. 
We  think  that  this  objection  is  altogether 
untenable.  The  Judge  has  tried  this  case 
under  Section  21  of  Act  XL  of  1858,  which 
Section  gave  him  the  power,  if  satisfied  that 
the  manager  had  been  improperly  fulfilling 
her  trust,  to  withdraw  the  certificate  ;  but 
whether  he  withdrew  it  or  not,  the  action 
which  he  took  was  clearly  under  that  Sec- 
tion, and  therefore  by  Section  28,  which  lays 
down  that  all  orders  passed  by  the  Civil 
Court  or  by  any  Subordinate  Court  under 
this  Act  shall  be  open  to  appeal,  this  order 
of  the  Judge  is  appealable. 

On  the  merits  of  the  appeal,   after  hear- 
ing the  argument    *        *        ♦     .   •        ♦ 

•         •         ••«##• 

We  dismiss  the  appeal  with  costs. 


The  5th  May  1871. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover^ 
Judges. 

Pottab— Svidenee  of  flrenalnMiesB  -^ 
Gonstruotion— Perpetual  boldingrs-^ 
Putneedar  and  leasee— Ziiabilitjr— 
Bnlianceiiient  of  rent. 

Case  No.  2698  of  1870  under    Act  X    of 
1859. 

Special  Appeal  from  a  decision  passsd  by 
ike  Officiating  Judge  of  East  Burdwan^ 
dated  the  \5th  September  1870,  affirming 
a  decision  of  the  Deputy  Collector  of  that 
District,  dated  the  20th  June  1870. 

Binode  Beharee  Roy   (Plaintifi*)   Appellant, 

versus 

Mr.  C.  B.  Masseyk  (Defendant)  Respondent. 

Baboos  Romesh  Chunder    Mitter  and  Chun* 
der  Madhub  Ghose  for  Appellant. 

Baboos  Sreendth  Doss  and  Gopeenath 
Mookerjee  for  Respotident. 

Where  a  pottah  had  no  attesting  witnesses  and  waa 
not  capable  of  direct  proof,  it  was  held  to  have  beea  ea* 
Ublished  by  the  fiact  of  having  come  irorn  ptoptt  COS* 


Digitized  by 


Google 


494 


Cmi 


THE  WEEKLY  REPORTER. 


Rulings.    •  [ToL  Vf. 


tody,  corroborated  by  the  exact  identity  of  the  grantor's 
signatare  with  his  admitted  signature  on  other  docu- 
ments. 

A  pottah  which  gave  land  for  building  purposes  and 
recited  that  no  abatement  of  rent  was  to  be  granted  at 
any  time  or  for  any  cause,  and  that  no  increase  of  jumma 
should  ever  be  demanded,  was  held  distinctly  to  provide 
that  the  land  was  granted  at  the  rate  then  fixed  for  ever 
even  though  no  such  words  were  used  as  *'  Istemraree," 
"  Ba-furzundan,"  &c^  Ao, 

Where  such  a  pottah  had  been  granted  by  a  pntnee- 
dar  whose  putnee  had  been  created  while  the  mehal  was 
nnder  temporary  settlement  and  who  had  to  pay  a 
higher  rent  to  the  zemindar  when  the  latter  obtained  a 
permanent  settlement  from  Government  at  a  higher 
jumma,  it  was  held  that  the  fact  of  the  putneedar  having 
to  pay  a  higher  rent  to  the  superior  holder  did  not 
under  the  circumstances,  wartant  his  raising  his  lessee's 
rent. 

THicre  a  putneedar  sued  for  enhancement  of  rent  on 
the  foregoing  ground,  he  was  held  not  to  be  entitled 
to  a  decree  for  enhancement  of  excess  hind  in  defend- 
ant 8  possession  or  to  treat  him  as  a  trespasser  in  res- 
pect of  such  excess. 

Glover,  J. — This  was  a  snit  to  recover 
rent  at  enhanced  rates  on  a  holdinfi:  consist- 
ing of  18  beegahs  16  cottahs  7  chittacks  in 
the  possession  of  the  defendant. 

The  plaintiff  is  the  putneedar  of  the  Rajah 
of  Bardwan.  When  the  putnee  was  created 
the  mehal  was  held  by  the  Rajah  on  a 
temporary  settlement  from  Government,  and 
it  was  agreed  between  the  parties  that  if 
on  the  Rajah's  getting  a  permanent  settle- 
ment a  higher  rent  was  fixed  for  the  mehal, 
the  putneedar  should  pay  the  Rajah  a  sum 
proportionate  to  the  excess.  It  is  not  deni- 
ed that  the  Rajah's  rent  was  increased  by 
Government  and  that  the  putneedar  had  to 
pay  in  his  turn. 


Whilst  the  estate  was  still  under  tempo- 
rary settlement,  the  plaintiff,  or  rather  the 
person  through  whom  he  claims,  gave  a 
potttfh  to  a  Mr.  Atkinson,  the  vendor  of  the 
defendant,  for  18  beegahs  16  cottahs  7  chit- 
tacks of  land  at  an  annual  rent  of  ru- 
pees 24. 

He  now  claims  rupees  114  for  some  land 
on  the  ground  that  as  he  has  been  made  to 
pay  enhanced  rent  to  his  superior  holder,  the 
Rajah  of  Burdwan,  he  is  equitably  entitled 
to  recover  from  his  tenant,  and  that  the 
rate  he  demands  is  what  the  last  settlement 
fixed  on  the  lands  in  defendant's  posses- 
sion. 

The  defence  is  that  the  pottah  given  by 
the  plaintiff's  predecessor  to  Atkinson  bars 
enhancement,  and  that  the  defendant  on  the 
faith  of  the  pottah  built  valuable  and  ex- 
pensive works  on  the  land  for  the  manu- 
fftcture  of  indigo. 


On  the  first  trial,  the  Deputy  Collector 
decreed  for  the  plaintiff.  The  Judge,  how- 
ever, on  appeal,  remanded  the  case  for  the 
production  of  the  original  pottah  from  the 
Burdwan  Rajah's  serishta.  The  pottah 
was  produced  accordingly,  and  both  Coarts 
have  held  that  it  bars  the  plaintiff  from  en- 
hancing the  rent  paid  by  the  defendant. 

It  appears  to  us  very  doubtful  whether 
this  suit  ought  to  have  been  entertained  at 
all  in  the  Revenue  Court,  inasmuch  as  the 
land  on  which  enhancement  is  sought  ap- 
pears to  have  been  given  for  building  and 
not  for  agricultural  purposes.  1 8  beegahs 
odd,  would  not,  after  the  necessary  space  for 
factory,  vats  drying  rooms,  offices,  &c.,  was 
provided,  leave  anything  for  agricultural 
purposes  even  if  the  proprietor  desired  so 
to  use  them.  As,  however,  the  question 
was  not  raised  in  the  Courts  below,  we  do 
not  think  that  it  should  stop  the  hearing  of 
the  appeal. 

The  first  objection  taken  by  Baboo  Bo- 
mesh  Chunder  Mitter  for  the  special  ap- 
pellant is  that  the  Judge  was  wrong  in 
law  in  relying  on  the  pottah  without  CTi- 
dence,  inasmuch  as  it  was  not  of  an  age  to 
prove  itself  and  was  not  proved  to  bare 
come  from  proper  custody. 

The  first  portion  only  of  this  objection  is 
taken  in  the  petition  of  special  appeal, 
namely,  that  the  pottah  ought  to  have  been 
proved  by  evidence,  and  that  it  is  not  so 
proved. 


With  reference  to  this,  the  Judge  has 
found  that  the  document  has  been  in  the 
Rajah's  serishta  for  the  last  16  years,  and 
that  it  got  there  by  being  filed  by  the  de- 
fendant's vendor,  Atkinson,  as  security  for 
the  payment  of  rgnt  due  on  other  lands. 
The  mohurrir  who  filed  it  is  shewn  in  the 
judgment  of  the  first  Court  to  be  dead,  and 
it  is  not  denied  that  Atkinson  has  left  the 
country.  The  pottah  itself  has  no  attesting 
witnesses,  and  it  is  difficult  to  see  how  the 
defendant,  who  is  a  stranger,  purchaser, 
could  give  direct  proof  of  Uie  execution  of 
the  document. 

What  he  does  prove  is  that  the  pottah 
was  filed  in  the  Rajah's  serishta  for  the 
purpose  above  noted,  and  that  it  was  pro- 
duced from  thence  by  the  Rajah  himself. 
It  is  contended  that  the  mohurrir  witness 
has  only  been  employed  in  the  serishta  for 
10  years,  and  cannot  therefore  depose  to  a 
fact  which  is  said  to  have  occurred  16  years 
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ago.  We  think,  however,  that  on  the  whole 
evidence  and  circumstances  of  the  case,  the 
Coarts  below  were  fully  justified  in  holding 
that  the  pottah  was  not  capable  of  direct 
proof,  but  that  as  it  came  from  proper  cus- 
tody and  was  corroborated  bj  the  exact 
identity  of  the  grantor's  signature  with  his 
admitted  signature  on  other  documents,  and 
that  it  might  therefore  be  taken  as  establish- 
ed. We  may  remark,  moreover,  that  no 
objection  in  this  form  was  taken  in  the 
Coorts  below. 

Then  as  to  whether  the  terms  of  the 
pottah  bar  enhancement,  which  forms  the 
Becond  objection  taken  in  special  appeal. 

We  have  read  the  document :  it  gives  cer- 
tain land  for  building  purposes,  enumerating 
the  various  descriptions  of  buildings  to  be 
erected,  and  recites  that  no  abatement  of 
rent  is  to  be  granted  at  any  time  or  for  any 
cause,  and  that  no  increase  of  jumma  shall 
ever  be  demanded.  The  wording  of  the 
pottah  does,  we  think,  distinctly  provide 
that  the  jumma  then  fixed  was  to  remain 
the  same  for  ever.  We  have  been  reminded 
of  the  decisions  passed  on  the  subject  of 
perpetual  holdings,  and  it  is  contended  that 
as  Uiere  are  no  such  words  as  *'  istemraree" 
— "  ba  furzundan,"  &c.,  &c.,  there  is  no 
proof  that  the  grant  was  made  in  perpetuity 
or  for  any  longer  term  than  the  life  of  the 
grantee.  It  might  be  sufficient  to  observe 
that  this  was  never  the  plain  tiifs  case  in  the 
Courts  below,  nor  does  he  take  the  objection 
in  his  petition  of  special  appeal ;  but  we  are 
prepared  to  say  that  the  only  fair  and  rea- 
sonable meaning  of  the  words  used  in  the 
pottah  is  that  the  land  was  granted  at  the 
rate  then  fixed  for  ever.  In  any  case,  how- 
ever, the  plaintiff  would  fail,  for  there  is  no 
proof  nor  even  allegation  that  the  original 
grantee  is  dead. 

We  have  been  much  pressed  with  the 
equitable  consideration  of  this  case,  and  it 
has  been  argued  that  as  the  lease  was  grant- 
ed at  a  time  when  the  estate  was  under  a 
temporary  6ettlement  and  liable  to  pay  ex- 
cess rent,  which  rent  it  did  subsequently 
have  to  pay,  the  lessee  is  bound  to  contri- 
bute his  share  and  reimburse  his  lessor  the 
amount  which  he  has  been  obliged  to  pay 
to  bis  zemindar,  the  Rajah  of  Burdwan. 

It  does  not  appear  to  us  that  such  consi- 
derations should  be  allowed  any  weight  in 
the  present  case.  The  plaintiff  has  had  to 
pay  ibe  Bajah  because   he  specially   cove- 


nanted to  do  so  in  the  event  of  the  Govern- 
ment demand  being  increased,  but  in  the 
contract  between  the  plaintiff  and  defendant 
(we  use  the  words  to  avoid  long  repetitions 
— the  proper  term  would  of  course  be  plain- 
tiff and  defendant's  representatives)  there 
was  no  such  stipulation.  On  the  contrary, 
there  was  an  express  proviso  that  no  more 
rent  should  be  demanded  at  any  time  or  for 
any  reason.  It  is  only  reasonable  to  snppose 
that  as  this  contract  was  entered  into  at  a 
time  when  the  plaintiff  was  under  an  agree- 
ment of  a  precisely  opposite  character  with 
the  Rajah,  there  was  a  reason  for  the  differ- 
ence I  and  this  may,  we  think,  be  found  in 
the  fact,  that  the  land  was  taken  for  an 
indigo  factory,  and  that  very  great  expense  / 
would  be  incurred  in  erecting  the  necessary 
buildings  and  that  the  land  would  be  an- 
productive. 

The  last  objection  taken  in  special  appeal 
is  that,  under  any  circumstances,  the  plain- 
tiff is  entitled  to  recover  rent  on  the  excess 
of  8  cottahs  found  in  the  defendant's  posses- 
sion. 

We  are  of  opinion  that  he  is  not  so  enti- 
tled ;  at  least,  not  in  this  suit.  We  are  not 
prepared  to  acquiesce  in  the  special  rcbpond- 
ent's  contention  that  for  the  excess  land, 
the  plaintiff  is  only  entitled  to  treat  the  de- 
fendant as  a  trespasser  (Roshun  Bibee  versus 
Bishonath  Sircar,  VI  Weekly  Reporter,  57) 
for  if  that  were  so,  any  person  holding  ex- 
cess land  without  his  landlord's  knowledge 
for  a  period  of  12  years  would  have  held 
it  adversely  to  his  landlord  and  be  entitled 
to  plead  limitation  against  him. 

But  as  the  plaintiff  in  this  case  sued  for 
a  lump  sum  of  enhanced  rent  in  the  entire 
holding,  he  cannot  get  rent  which  never 
having  been  paid  before,  could  not  be  termed 
**  enhanced"  on  the  small  excess  of  land 
in  the  defendant's  possession.  It  may  be  a 
question  whether  the  plaintiff  could  recover 
rent  even  on  this  excess,  even  were  he  to 
bring  his  suit  in  a  proper  form  for  the  pur- 
pose ;  but  he  cannot  get  it  in  this  suit. 

We  think,  therefore,  that  the  decision  of 
the  Court  below  should  stand  and  that  the 
special  appeal  should  be  dismissed  with 
costs. 
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The  8th  May  1871. 

Present : 

The    Hon'ble  J.    P.    Norman,    Officiating 
Chief  Justice. 

Ooart  Feeft'  Ac«—a«ampB— Probate. 

Beferenee  to  the  Chief  Justice  under  Section 
5  of  the  Court  Fees*  Act,  1870,  by  Mr. 
R.  Belchambers,  Taxing  Officer  of  the 
High  Court. 

In  the  g6od8  of  Bibee  Ameertm,  deceased. 

No  stamp  duty  is  payable  under  the  Court  Fees'  Act, 
1870,  on  probace  granted  to  a  second  executor,  to  whom 
IteTB  was  reserved  to  take  out  probate  when  the  first 
probate  vas  granted. 

Reference  by  the  Taxing  Officer. — On 
the  2iid  of  September  last,  probate  of  the 
17111  of  the  deceased  abovenamed  was  grant- 
ed by  this  Court  to  one  of  the  two  executors, 
i^ith  reseryatioQ  to  the  other. 

The  other  executor  has  now  also  obtained 
probate. 

The  stamp  fee  payable  under  the  Court 
tees'  Act  1870,  Schedule  1,  Clause  11,  was 
paid  when  the  iSrst  probate  was  granted. 
Is  it  payable  in  respect  of  the  second  pro- 
bate ? 

In  the  case  of  W.  P.  Maeson,  deceased, 
in  which  the  first  letters  of  administration 
("with  will  annexed)  were  cancelled,  and 
fresh  letters  (with  will  annexed,  together 
with  a  document  which  formed  part  of  the 
will,  but  which  had  not  been  annexed  to  the 
first  letters)  were  granted, — ^it  was  deter- 
mined that  the  stamp  fee  was  not  payable 
a  second  time. 

In  that  case  the  second  letters  were  grant- 
ed to  the  same  party  in  substitution  of  the 
first  letters.  In  the  present  case  a  double 
probate  has  been  granted,  t.  e.,  a  probate  to 
each  of  the  two  executors. 

Decision  of  the  Chief  Justice. 

The  first  probate  enures  for  the  benefit  of 
all  the  executors.  I  think  that  no  stamp 
duty  is  payable  on  the  double  probate  which 
recites  and  in  fact  proceeds  upon  the  first. 


The  8  th  Uay  1871. 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Juitice,  and  the  Hon'ble  G.  Loch, 
Judge. 

Blgrht  of  way. 

Case  Ko.   66  of  1871. 

Special  Appeal  from  a  decision  passed  bf 
the  Judge  of  2A'PergunnahSf  dated  the 
27th  October  1870,  affirming  a  decision 
of  the  Sudder  Moonsiff  of  that  District^ 
dated  the  3lst  April  1870. 

Syud  Hamid  Hossein  and  others  (Plaintiffs) 
Appellants^ 

versus 

Mr.  C.  Gervain   (Defendant)    Respondeat. 

Baboo     Cometh    Chunder    Banerjee    for 
Appellants. 

Mr.  W.  W.  Linton  for  Bespondent 

If  a  perion  has  a  right  of  w«y  from  one  place  to 
another  over  a  particular  line,  he  oannot  be  compelled 
to  use  a  different  and  snbstituted  way.  But  where  the 
right  is  simply  to  pass  from  one  point  to  another^  the 
party  desiring  to  exercise  the  right  cannot  claim  to 
pass  in  a  particular  tortuous  and  indirect  course  be* 
tween  the  two  points. 

Norman,  C.  J.  —  The  plaintiff  has  a 
right  of  way  from  the  public  road  on  the 
north  to  a  road  on  the  south  over  certain 
lands  of  the  defendant  which  adjoin  hia 
own.  The  road  runs  north  and  south,  and 
it  is  shewn  in  a  survey  map  of  1851  which 
is  in  evidence,  as  being  a  straight  road. 

In  a  suit  in  1854,  the  plaintiff  claimed 
this  road  as  a  straight  road  from  north  to 
south  and  obtained  a  decree  accordingly. 
However,  in  consequence  of  some  ambi- 
guity in  the  terms  of  the  decree,  when  the 
decree  in  a  subsequent  suit  came  to  be  exe- 
cuted at  some  time  in  1864  the  road  was 
set  out  as  running  from  the  road  on  the 
north  by  a  burial  ground  and  along  the 
plaintiff^s  garden  towards  the  public  road 
on  the  south,  with  a  slight  deviation,  about 
3  cubits,  to  the  west  round  a  certain  pit 
belonging  to  one  Panchoo  Dutt. 
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In  ^ecution  of  tbat  decree,  it  appears 
that  certain  pilpaa  or  low  pillars  were  fixed 
in  the  earth  which  would  show  that  the 
plaintiff  had  a  right  to  deviate  from  the 
straight  line  slightly  to  the  west  from  a 
point  about  15  cubits  from  the  public  road 
OD  the  south. 

The  defendant  says  that  even  that  di- 
Tergeoce  is  a  trespass,  no  doubt  the 
plaintiff  had  no  right  to  plant  pilpas  on 
the  defendant's  land  over  which  he  had 
a  mere  right  of  passage.  The  plaintiff 
in  his  present  suit  claims  a  right  of 
way  over  a  piece  of  ground  172 J  cubits 
ia  length  and  from  6  to  2\  cubits  in  breadth 
forming  an  area  of  two  cottahs.  The  line 
of  road  now  claimed  deviates  at  a  right 
angle  for  about  15  cubits  towards  the  west 
as  far  as  the  south-east  angle  of  a  hut 
belonging  to  one  Heerun  Beebee,  and  from 
thence  turns  at  a  right  angle  and  proceeds 
for  about  15  cubits  south  till  it  meets 
the  public  road  passing  round  and  cutting 
off  an  irregularly  shaped  piece  of  land  be- 
longing to  the  defendant,  which  would  pro- 
bably be  rendered  whoUy  useless  to  the 
defendant. 

The  Moonsiff  dismissed  ^le  plaintiff's  suit. 
The  Judge,  in  affirming  the  Moonsiff's  deci- 
sion which  was  passed  after  a  very  full  and 
careful  inquiry,  makes  certain  observations 
which  have  been  commented  on  by  the 
appellants'  vakeel. 

He  says  :— "There  is  nothing  to  show 
«*  at  what  point  the  lane  is  to  turn  to  the 
"west.  In  the  next  place  there  is  no  evi- 
"  dence  to  show  that  it  ever  did  take  the 
"alleged  turnings  ;  and  in  the  third  place 
"  if  ir  ever  did  take  those  turnings,  the 
"defendant  ia  obviously  entitled  to  divert 
"it  and  carry  it  on  in  a  direct  line  to  the 
"road  on  the  south,  if  in  so  doing  he  does 
"  not  encroach  on  the  land  of  his  neigh- 
'•bonr.** 

There  is  no  reliable  evidence  that  the 
path  formerly  diverged  to  the  west  at  the 
point  indicated  in  the  plaint.  The  evidence 
does  show  that  the  road  is  a  straight  road, 
with  possibly  some  slight  deflection  of  some 
3  cubits  or  so  where  it  passes  round  what 
is  or  was  formerly  Panchoo  Dutt's  pit, 

Ab  to  the  third  point  adverted  to  by  the 
Judge,  we  think  it  is  clear  that  if  any  per- 
son  has  a  right  of  way  from  one  place  to 
another  over  a  particular  line,  if  he  and 
his  aDcestors  have  been  accustomed  to  use 


that  way  from  a  long  time  past,  he  hae  A 
right  to  go  over  it  and  cannot  be  compelled 
to  use  a  different  and  substituted  way« 
The  plaintiff  has  a  dear  right  to  pass  over 
the  defendant's  land  from  a  certain  point  on 
the  road  to  the  north  to  a  place  on  th^ 
road  to  the  south,  in  other  words,  he  has  a 
right  of  way  between  these  two  points. 
But  it  is  another  thing  to  say  that  when 
a  man  has  been  accustomed  to  pass  over  a 
certain  pathway,  the  owner  of  the  land 
through  which  the  path  runs  cannot  intei- 
fere  at  all  with  the  path  by  turning  it  a 
little  to  the  right  or  a  little  to  the  left  so  as 
to  alter  its  direction  slightly. 

In  an  English  case  on  the  subject,  Staple 
vs,  Heydon,  6  Modern  Reports,  page  3,  it 
was  resolved  that  '*  a  man  cannot  claim  a 
**  right  of  way  over  my  ground  from  one 
"  part  to  another,  but  from  one  part  of  his 
"  own  ground  to  another  he  may  claim  a 
** right  of  way  over  my  ground". 

In  Rouse  versus  Bardin,  2  Henry  Black- 
stone,  355,  Mr.  Justice  Gould  pointed  out 
that  in  justifying  an  alleged  trespass  in 
exercise  of  a  right  of  way  it  is  sufficient 
to  state  the  places  from  which  and  to  which 
the  road  leads.  He  says  it  woqld  be  pro* 
ductive  of  infinite  uncertainty  to  require  an 
exact  description  of  the  line  of  the  way  ;  to 
say  it  went  so  many  yards  to  the  north, 
then  turned  to  the  west,  and  then  to  the 
east.  He  says  I  have  always  understood 
that  the  "intermediate  spaces  are  dis- 
regarded. " 

In  James  vs.  Dods,  2  Crompton  and 
Meeson's  Reports,  272,  Lord  Lyndhurst,  in 
discussing  the  right  of  a  person  to  use  roads 
for  the  purpose  of  carrying  away  tithes, 
gays  : — <*  It  is  not  pretended  that  the  former 
might  not  make  a  slight  deviation." 

In  a  case  like  the  present,  we  think  that 
the  right  is  not  a  right  to  pass  in  a  parti- 
cular indirect  line  over  the  plaintiff^s  land, 
going  for  so  many  yards  west,  or  so  many 
yards  to  the  east,  or  so  many  yards  to  the 
south  of  a  particular  straight  line.  The 
right  is  simply  to  pass  from  a  point  A  on 
the  north  to  point  B  on  the  south,  and  if 
the  right  is  established  the  pathway  between 
these  two  points  must  be  kept  open  ;  but 
the  party  desiring  to  exercise  his  right 
cannot  claim  to  pass  in  a  particular  tortuous 
and  indirect  course  between  the   two  points. 

The  present  suit  is  simply  vexations. 
We  can  see  no  other  reason  why  it  was  ever 
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instituted.  The  appeal  is  of  the 
character.  The  Moonsififs  decision  is  quite 
correct.  The  Judge's  decision  is  also  sub- 
stantially right,  and  we  dismiss  the  appeal 
with  costs,  allowing  2  gold  mohurs  as 
pleader's  fees. 


The  8th  May  1871. 

Present : 

The  Hon'ble  H.  V.   Bayley  and  G.  C.  Paul, 
Judges. 

Blndoo  law— Grandson— Kalnte- 
nanoe. 

Case  No.  2442  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  2A'Pergun' 
nahs,  dated  the  23r(f  August  1870.  re- 
versing a  decision  of  the  Moonsiff  of 
Diamond  Harbour,  dated  the  29ih  De- 
cember 1869, 

Mon  Mohtnee  Dossee  (Plaintiff)  Appellant, 


Baluck   Ghunder   Pundit   (Defendant)   Re- 
spondent. 

Baboo  Sham  Lall  Milter  for  Appellant. 

Baboo  Rajendro  Nath   Rose  for  Respond- 
ent. 

Under  the  Hindoo  Law,  a  grandson  is  not  entitled  to 
maintenance. 

Bayley,  J. — In  this   case,   plaintiff,  the 

wife  of  a   son   of  the   defendant,    sued  the 

defendant   for   maintenance   of  herself  and 
her  infant  son  aged  about  3  or  4  years. 

The  first  Court  allowed  the  maintenance. 

The  Lower  Appellate  Court  has  disallow- 
ed it. 

The  facts  found  by  the  Lower  Appellate 
Court  are  that  the  plaintiff  with  her  son 
twice  left  her  father-in-law's  house  ;  that 
she  sold  her  daughter  in  marriage  to  a  low 
caste  Brahmin,  and  did  not  return  to  the 
house  of  the  defendant,  her  father-in-law. 

It  has  been  held  by  a  Full  Bench  of  this 
Court*  that  a  father-in-law  is  not  legally 
bound  to  maintain  his   son's   widow.     The 


»  10  W.  R.,  F.  B.,  p. 


only  question  that  then  remains  is  whether 
in  this  case  the  widow's  son,  that  is,  the 
grandson  is  entitled  to  maintenance. 

A  case  has  been  cited  from  the  Madras 
High  Court  Reports,  Volume  II,  page  12, 
ns  in  support  of  this  contention,  but  that 
decision  merely  rules  that  "  in  a  family 
governed  by  the  Marumakkatayam  rule  an 
Anandravan's  right  to  maintenance  is  merelj 
a  right  to  be  maintained  in  the  family 
house." 

The  above  law  is  quoted  as  a  law  locally 
prevalent  in  Malabar.  We  are  shewn  no 
authority  against  the  view  taken  by  the 
Lower  Appellate  Court,  and  we  therefore 
dismiss  this  special  appeal  with  costs. 

Paul,  J. — I  concur. 


The  9th  May  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Ptnl, 
Judges. 

OoUeotor's  Jarlsdlotlon  —  Sub-dM- 
sional  Offioers— Section  20  Aot  TX 
of  1862. 

Case  No.  1774  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Nuddea^  dated 
the  18M  June  1870,  reversing  a  decision 
of  the  Moonsiff  of  Santipore,  dated  the 
30M  January  1869. 

Bakhal  Chunder  Roy  and  others  (Plaintiffs) 
Appellants, 

versus 

Guggun  Chunder  Dutt  and  others  (Defend- 
ants) Respondents. 

Baboo  Bhowanee   Chum  Dutt  for   App^- 
lants. 


Baboos  Kalee  Mohun  Doss  nxi^ABhootask 
Dhur  for  Respondents. 


Digitized  by 


Google 


1831.] 


Civil 


THE  WEEKLY  REPORTER. 


RulingB. 


499 


The  Collector's  jnrUdiction  obtains  where  no  Sab-divi- 
riooil  Officer  exists,  the  tenns  of  Section  20  Act  VI  of 
1862  bdng  ioapplioable  where  there  are  no  presiding 

officers. 

Bajfley,  J.— The  two  grounds  of  spe- 
cial appeal  urged  in  this  case  are, /r«%,  that 
there  was  no  jurisdiction  in  the  Collector  to 
try  the  original  suit  which  resulted  in  a  de- 
cree which  eventually  led  to  the  sale  of  the 
tenure,  for  possession  of  which  the  present 
gait  is  brought ;  and  secondly,  that  the  right 
of  the  plaintiffs  as  co-sharers  hns  not  been 
doly  considered  as  they  were  not  made  de- 
fendants in  the  decree  in  execution  of  which 
the  tenure  was  sold,  and  therefore  they  are 
not  bound  by  the  sale. 

On  the  Jirst  point,  viz.,  the  question  of 
jurisdiction,  we  remark  that  the  Collector 
bad  jurisdiction  in  the  case  as  there  was  no 
Sob-divisional  Officer  at  Santipore  at  the 
time.  The  Judge  below  has  found  as  a  fact 
that  there  was  no  such  officer,  and  there  is 
nothing  shewn  to  us  to  contradict  this  on  the 
face  of  the  record.  There  can  be  no  doubt 
whateverthatwhere  no  Sub-divisional  Officer 
exists,  the  Collector's  jurisdiction  ranges 
over  that  portion  of  the  district.  The  terms 
of  Section  20,  Act  VI  of  1862,  that  suits 
should  be  instituted  in  their  respective  divi- 
sions only  apply  to  places  where  there  are 
officers  to  preside  over  those  divisions,  and 
cannot  apply  to  places  where  there  are  no 
such  officers.  The  law  docs  not  contemplate 
impossibilities.  The  Judge  below  was 
therefore  right  in  holding  that  the  Collector 
had  jurisdiction  under  such  circumstances, 
for  otherwise  it  would  follow  that  where  a 
Deputy  Collector  in  charge  of  a  Sub-division 
is  absent,  if  the  Collector  be  not  able  to 
take  jurisdiction,  in  such  a  case  no  suits 
could  be  instituted  or  tried. 

On  the  second  plea,  we  observe  that 
the  tenure  was  sold  in  execution  of  a  decree 
passed  against  the  holder  for  its  own  arrears. 
It  has  been  repeatedly  held  that  a  zemin- 
dar selling  a  tenure  for  its  own  arrears 
of  rent  is  bound  to  look  only  to  the  tenants 
registered  in  his  serishta.  That  the  plain- 
tiffs were  so  registered  is  not  proved  in  this 
suit,  and  therefore  the  objection  taken  is 
untenable.  Again,  a  tenure,  irrespective 
of  the  question  of  registration,  is  liable  to 
be  sold  for  its  own  arrears,  and  this  is  a 
case  where  arrears  were  due  from  the  tenure 
itself.  Both  the  grounds  of  the  appeal 
therefore  fail,  and  this  appeal  must  be  dis- 
inisaed  with  costs. 


The  9th  May  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul 
Judges, 

Moveable  property— Thatoh  of  abonse 
—Small  Cause  Courts— Jarisdiotlon. 

Case  No.  2302  of  1870. 

Special  Appeal  from  a  decision  passed  i  ' 
the  Subordinate  Judge  of  Nuddea,  daU  ^ 
the  29th  July  1870,  reversing  a  decisio  > 
of  the  Moonsiff  of  Bongong,  dated  th 
2\st  Decefnber  1869. 

Eaj  Coomar  Mookerjee  (Plaintiff*)  Appellant 

versus 

Fran  Nath  Mookerjee  (Defendant) 
Respondent. 

Baboo  Mohendro  Lall  Mitter  for  Appellant. 
No  one  for  Respondent. 

The  thatch  of  a  house  is  moveable  property,  and  a  suit 
to  recover  its  price,  if  not  exceeding  Rs,  600,  must  be 
brought  in  a  Small  Cause  Court 

Paul,  J. — In  this  case,  the  Subordinate 
Judge  has,  it  seems  to  us,  rightly  held  that 
the  suit  was  cognizable  by  the  Small  Cause 
Court,  and  he  has,  therefore,  dismissed  the 
plaintiff^s  suit  on  the  ground  that  the  Moon- 
siff had  no  jurisdiction. 

The  suit  was  brought  to  recover  the  price 
of  a  thatched  ijmalee  (joint)  house  Inid  at 
rupees  5.  Now,  the  thatch  of  a  house  is 
moveable  property,  more  especially  when 
such  thatch  as  in  the  present  case  was  se- 
vered from  the  house.  A  suit,  therefore, 
brought  to  recover  the  price  of  such  thatch 
not  exceeding  rupees  500  must  be  brought 
in  the  Small  Cause  Court.  The  decision  of 
the  Subordinate  Judge  is,  therefore,  quite 
right,  and  this  appeal  must  be  dismissed. 

The  pleader  for  the  appellant,  however, 
informs  us  that  he  originally  brought  his 
suit  in  the  Small  Cause  Court,  but  that  the 
Judge  of  the  Small  Cause  Court  declined 
to  entertain  the  suit  on  the  ground  that  he 
could  not  adjudicate  upon  a  question  of  title 
to  the  land  and  referred  him  to  the  Civil 
Court.  Now,  it  has  been  held  by  the  late 
Chief  Justice  that  matters  incidental  to  the 
determination  of  a  suit  of  this  description, 
although  involving  a  question  of  title  to 
land,  may  be  brought  and  tried  in  the  Small 
Cause  Court  to  enable  it  to  adjudicate  sucii 
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Bubject-matters  as  may  be  witbia  its  juris- 
diction. The  plaintiff  in  the  present  case 
seems  to  be  unfortunate  in  being  thrown  out 
In  both  the  Courts.  It  is  quite  clear  that 
his  suit  was  originallj  rio^htlj  brought  in  the 
Small  Cause  Court,  and  we  hope  that  after 
this  expression  of  our  opinion  the  Judge  of 
the  Small  Canse  Court  will  put  matters  right 
by  allowing  the  plaintiff  to  bring  a  fresh 
suit  in  his  Court.  In  determining  that  suit, 
the  Smoll  Cause  Court  Judge  will  be  enti- 
tled to  adjudicate  upon  a  question  of  title 
incidental  thereto  ;  and  as  to  the  question 
whether  limitation  will  bar  such  suit  or  not, 
we  think  that  the  course  which  the  plaintiff 
has  taken  owing  to  the  original  order  of  the 
Small  Cause  Court  Judge  will  probably  give 
him  a  good  and  sufficient  cause  to  claim  ex- 
emption. 


The  9th  May  1871. 
Present : 
The  Hon*ble  H 


V.  Bayley  and  G.  C,  Paul, 
Judges. 


Cause  of  aotlon — Forelgrn  Jadgrmonts 
— Jnriadiction. 

Case  No.  2344  of  1870. 

Special  Appeal  from  a  decision  passed  by 
ths  Additional  Judge  of  Nuddea,  dated 
the  27th  July  1870,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  20th  December  1869. 

Sreehuree  Bukshee  and  others  (some  of  the 
Defendants)  Appellants, 

versus 

Oopal  Chunder  Samutxt  and   others   (Plain- 
tiffs) Respondents. 

Baboo  Bhownnee  Churn  Dutt  for  Appel- 
lants. 

Paboos    Sreenath  Dass  and  Kishen  Succa 
Mookerjee  for  Respondents. 

If  the  cause  of  action  ia  the  takiqg  of  money,  it 
arises  at  the  place  where  the  money  is  token. 

The  rule  in  the  case  of  foreign  judgments  sought  to 
be  executed  in  our  Courts,  is  that  such  judgments  must 
finally  determine  the  points  in  dispute  and  must  be  ad- 
judications upon  the  actual  merits,  and  that  they  are 
open  to  impeachment  on  the  ground  of  want  of  jurisdic- 
tion, whether  over  the  cause,  the  s^ubjcct  matter,  or  the 
parties,  or  that  the  defendants  was  not  summoned  or 
had  no  opportunity  of  defence  or  that  the  judgment 
was  fraudulently  obtained. 


Hayley,  J. — I  am  of  opinion  that  in  flils 
special  appeal  the  judgment  of  the  Lower 
Appellate  Court  should  he  reversed  with 
costs. 

The  grounds  urged  in  special  appeal  ire 
two  ;  firstly,  that  the  French  Court  whose 
decree  is  sought  to  be  executed  had  no  ju- 
risdiction ;  and  secondly,  that  the  special 
appellant  had  no  notice  to  appear  and  defend 
the  case. 

Now,  the  question  of  jurisdiction  is  to  be 
determined  with  reference  to  the  terms  of 
Section  5  Act  VIII  of  1859.  That  Sec- 
tion says — "The  Civil  CourU  of  each  grade 
"  shall  receive,  try  and  determine  all  suits 
'*  hereby  declared  to  be  cognizable  by  those 
''  Courts,  if  the  cause  of  action  shall  bave 
^*  arisen,  or  the  defendant  at  the  time  of  the 
*' commencement  of  the  suit  shall  dwell  or 
"  personally  work  for  gain,  within  such  li- 
"  mits." 

Now,  the  canse  of  action  in  this  case 
is  the  taking  of  certain  money  in  a  cer- 
tain place.  The  money  is  admitted  to  have 
been  taken  at  Galcntta.  The  witnesses  call- 
ed for  the  plaintiff  contradict  his  own  case 
by  stating  that  the  money  was  taken  at 
Chandernagore  ;  and  after  hearing  and  con- 
sidering the  testimony  of  these  witnesses,  it 
seems  to  us  quite  unreliable.  Thus,  the 
money  having  admittedly  been  taken  at  Cal- 
cutta, the  cause  of  action  arises  in  Calootu. 
But  further  there  is  actually  no  trustworthy 
evidence  on  the  record  that  the  defendant 
either  dwelt  or  personally  worked  for  gain 
in  Chandernagore  at  the  time  of  the  insti- 
tution of  the  suit.  I  think,  therefore,  that 
on  all  these  grounds  the  plaintiffs*  suit  most 
fail. 

I  would  add  that  in  the  case  of  a  for- 
eign judgment  sought  to  be  executed  in 
our  Courts,  the  rule  as  to  the  necessity  of 
service  of  notice,  &c.,  upon  the  opposite 
party  has  been  laid  down  by  Mr.  Justice 
Story  on  the  Conflict  of  Laws,  and  quoted 
by  Mr.  William  MacpLerson  at  page  189  of 
the  last  edition  of  his  Civil  Procedure  Code 
almost  the  same  words  : — **  Foreign  judg- 
"  ments  must,  in  order  to  be  received,  finally 
'*  determine  the  points  in  dispute,  and  must 
'*  be  adjudications  upon  the  actual  merits  ; 
'*  and  they  are  open  to  be  impeached  upon 
"  ground  that  the  foreign  Court  hadnojuris- 
'*  diction,  whether  over  the  cause,  over  the 
'•  subject  matter,  or  over  the  parties,  or  that 
*'  the  defendant  never  was  summoned  to  an- 
'*  Bwer  or  had  no  opportunity  of  making  bis 
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"defence,  or  that  the  judgment  was  fraud- 
"olently  obtained."  I  do  not  say  that  the 
jodgment  in  this  case  was  fraudulently  ob- 
uioed,  because  there  is  no  legal  proof  of 
fraad ;  bat  it  is  clear  that  the  parties  were 
not  Bobject  to  the  jurisdiction  of  the  Chan* 
dernagore  Court  because  the  subject  matter 
of  suit  and  cause  of  action  really  were  in 
CaleatU. 

Besides  as  to  the  summonses,  there  is  no- 
thing to  show  that  summonses  were  actually 
served  on  the  defendants,  or  that  they  had  a 
fair  opportunity  of  making  their  defence. 
We  think  that  the  judgments  of  both  the 
Coorts  are  erroneous  in  law.  The  Subor- 
dinate Judge  in  the  first  Court  says  that  be- 
cause the  question  of  jurisdiction  was  not 
taken  at  the  Chandernagore  Court,  there- 
fore he  could  not  entertain  that  objection, — 
an  objection  which,  if  true,  would  go  to  the 
Tery  existence  of  the  power  to  try  the  case, 
and  therefore  ought  to  be  allowed  to  be  rais- 
ed at  any  time.  The  Judge,  on  appeal,  ap- 
pears to  have  erred  doubly,  first,  because  he 
adopts  the  above  reasoning  of  the  first 
Court,  and  secondly^  because  he  says  that  the 
local  enquiry  had  proved  that  the  money 
had  been  spent  in  joint  kurbar,  business 
transactions,  at  Chandernagore.  Now,  the 
question  as  to  how  or  where  the  money  was 
spent  has  nothing  whatever  to  do  with  the 
determination  of  the  question  of  jurisdiction. 
It  may  have  been  spent  at  Chandernagore, 
Calcutta,  or  at  any  place  in  the  world.  It 
may  have  been  spent  in  joint  business  or 
thrown  into  the  river.  The  real  question 
here  is  as  to  where  the  money  was  taken, 
and  it  is  shewn  to  have  been  taken  at  Cal- 
catta. 

As  to  the  question  of  service  of  summons, 
we  are  told  that  we  should  presume  all  acts 
to  have  been  rightly  done,  but  on  the  con- 
trary we  find  positive  evidence  that  they 
were  not  rightly  done. 

Lastly,  we  are  pressed  to  remand  the  case 
in  order  that  further  evidence  may  be  taken  ; 
but  in  the  first  plaoe,  we  are  unwilling  to 
repoand  a  case  of  this  complexion  with  evi- 
dence 80  false  and  tutored;  and  secondly, 
because  every  party  has  a  right  of  asking 
any  Court  of  justice  to  fix  the  proper  issues. 
To  stand  by,  allow  a  wrong  issue  to  be  rais- 
ed, and  then  to  take  exception  to  that  issue, 
is  a  prevalent  practice  which  this  Court  will 
not  encourage. 

In  this  view,  we  reverse  the  judgments  of 
the  lower  Courts  and  dismiss  the  plain tifi*s 
suit  with  costs. 


Paul,  J. — I  am  also  of  opinion  that  the 
plaintiff's  suit  should  be  dismissed  with 
costs. 


The  9th  May  1871. 

Present : 

The  Hon'ble  H.    V.    Bayley  and   G.   C. 
Paul,  Judges, 

Boondees— Custom. 

Case  No.  2654  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Moorshedabad^ 
dated  the  23rd  September  1870.  affirm- 
ing  a  decision  of  the  Subordinate  Judge 
of  that  District,  dated  the  Zlst  May 
1870. 

Indur  Chunder  Doognr  (one  of  the  Defend- 
ants) Appellant, 

versus 

Luchmee  Bib^e  ond  another  (Plaintiff's) 
Respondents, 

Baboos  Hem  Chunder  Banerjee  and  Deben- 
der  Chunder  Ghose  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondents. 

Plaintiff  obtained  a  hoondee  from  defftndant  drawn 
upon  bis  firm  at  C.  On  a  representation  that  that 
hoondee  was  lost,  defendant  prantod  plai'Uiff  a  second 
hoondue  on  the  same  firm.  When  this  duphrate  was 
presented  to  the  fir  n,  the  original  had  already  been  ac- 
cepted OB  ito  presentation  by  defendant  No.  2  ;  and  the 
duplicate  was  declined  in  accordance  with  ite  own  f«rms. 
On  due  date  the  original  hoondee  was  paid  by  the  ac- 
ceptors. Plaintiff  then  sued  either  for  the  non-accept- 
ance of  the  duplicate  hoondee  or  to  recover  monev  had 
an'i  received  on  the  ground  that  the  original  consider- 
ation had  failed. 

Held  that  the  non-acceptance  of  the  duplicatt 
hoondee  could  not  give  plaintiff  any  cause  of  action,  and 
that  the  consideration  had  not  failed. 

Per  PmU,  J.— That  no  custom  could  over-ride  the  terms 
of  the  contract  as  set  forth  in  the  «econd  hoondee.  nor 
could  such  custom,  beinjj  irrational,  absurd,  and  contrary 
to  equity  and  good  cooscience,  be  sustained  in  a  Court 
of  justice. 

Paul,  7.— In  this  case,  the  facts  are 
very  few  and  very  simple.  It  appears  that 
the  plaintiff,  on  the  6th  day  of  the  dark 
side  of  the  moon  in  Jyst  1926  Sumbut, 
obtained  a  hoondee  for  rupees  1,000  from 
the  defendant's  firm  at  Baloochur  drawn 
upon  his  firm  at  Calcutta. 

The  plaintiff   alleged  that  that  hoondee 
waa  lost,  and  on  repreeeutatiou  of  thai  fad 
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to  ihe  defendant  lie  granted  plnintiff  a  second 
hoondee  drawn  by  his  said  firm  at  Baloo- 
chur  upon  his  said  firm  at  Calcutta  ;  and  in 
the  body  of  this  duplicate  it  was  stated  that 
if  the  original  be  found  accepted  the  dupli- 
cate shall  become  null  and  void.  It  ap- 
peartB  on  the  evidence  that  when  the  dupli- 
cate hoonflee  was  presented  to  the  defend- 
ant's firm  at  Calcutta  the  original  had 
already  been  accepted,  and  the  result  was 
that  the  Calcutta  firm  declined  to  accept 
the  duplicate  stating  at  the  top  of  it  that 
they  had  already  accepted  the  original 
hoondee  presented  by  one  Horanund  Roy 
Donlut  Ram,  the  defendant  No.  2  in  the 
case.  In  doing  this,  they  allege  that  they 
followed  the  terms  of  the  duplicate  hoon- 
dee. Thus,  the  plnintifi*  brings  this  action 
in  one  of  two  ways  either  for  the  non- 
acceptance  of  the  duplicate  hoondee  or  to 
recover  money  had  and  received  on  the 
ground  that  the  original  consideration 
failed. 

It  is  quite  clear  that  the  non-acceptance 
of  the  second  hoondee  was  in  accordance 
-with  the  strict  terms  of  that  hoondee,  and 
the  circumstance  of  refusal  cannot  give  the 
plaintiff  any  cause  of  action. 

As  to  the  plaintiff's  seeking  to  recover  the 
amount  of  the  original  hoondee  on  the  ground 
that  the  consideration  failed,  it  appears  to 
me  that  the  plaintiff  must  lose  her  suit  also. 
I  think  the  consideration  had  not  failed,  for 
it  is  admitted  by  the  plaintiff  herself  that 
the  original  hoondee  had  been  accepted  by 
the  defendant's  firm  at  Calcutta  before  the 
duplicate  was  presented,  and  that  on  due* 
date  of  the  original  hoondee  the  amount 
thereof  was  paid  by  the  acceptors.  Under 
th  se  circumstances,  it  cannot  be  said  that 
tie  consideration  failed. 

But  an  element  of  confusion  has  been  im- 
p  rted  into  the  case  by  the  evidence  of  some 
IV 1  cnesses  as  to  custom.  That  alleged  cus- 
tom cannot  possibly  over-ride  the  plain  terms 
oj  the  contract  as  is  evident  from  the  clear 
Iniiguage  of  the  second  hoondee  ;  but  besides 
that,  the  evidence  in  this  case  seems  only  to 
go  to  the  extent  of  shewing  that  in  the  event 
of  both  the  original  and  the  duplicate  being 
presented  for  payment  by  persons  of  equal  re- 
spectability, some  further  proceedings  should 
be  taken  by  the  production  of  a  triplicate 
and  the  payment  stopped  until  the  dispute 
is  settled.  That  custom,  therefore,  does  not 
affect  the  present  case  before  us.  If  the 
oastoDi  boweveri  doei  not  amount  to  that, 


but  amounts  to  what  the  plaintiff  contends 
for,  viz.^  that  notwithstanding  the  payment 
of  the  original  hoondee  the  duplicate  mast 
also  be  paid  for  on  presentation,  all  that  I 
can  say  is  that  such  custom  is  irrational, 
absurd,  and  contrary  to  the  principles  of 
equity  and  good  sense,  and  cannot  be  sas- 
tained  as  a  custom  in  a  Court  of  justice. 
If  the  plaintiff  had  only  been  guided  by 
the  ordinary  principles  of  honesty  and  jus- 
tice, she  would  have  refrained  from  bring- 
ing the  suit  in  this  case.  The  suit,  in  fact, 
seems  to  be  a  sort  of  oppression  attemfpted 
to  be  committed  on  the  defendant,  for  nothiog 
but  a  pure  act  of  grace  and  courtesy  could 
have  rendered  it  obligatory  on  the  defendant 
to  grant  the  duplicate  hoondee  to  the  plain- 
tiff on  the  bare  allegation  of  the  loss  of  the 
original.  *  The  defendant  was  not  bonnd  to 
grant  her  the  duplicate  until  she  fally 
guaranteed  him  against  any  future  demand. 
The  result  is  that  the  honesty  of  the  motive 
by  which  the  defendant  was  actuated  has 
been  very  ill-recompensed  by  the  proceedings 
which  the  plaintiff  has  taken  against  him 
in  the  present  suit.  I  think  that  the  suit 
against  defendant  No.  1  must  fail  for  all 
these  reasons,  and  that  the  suit  against  de- 
fendant No.  2  must  equally  fail,  for  there  is 
00  evidence  that  the  original  hoondee  was 
really  lost  and  had  not  passed  into  the  hands 
of  this  defendant  bond  fide  by  sale  and 
purchase. 

The  result  is  that  this  appeal  must  be 
allowed  and  the  plaintiff's  suit  dismissed 
with  all  costs. 

BayUxfyJ, — I  think  it  is  not  necessary 
in  this  case  to  go  into  the  question  of  castoni, 
for  the  duplicate  hoondee  and  the  endorse- 
ment upon  it  shew,  the  one  a  distinct  condi- 
tion that  no  acceptance  of  the  duplicate 
should  be  made  if  the  original  were  once 
accepted,  and  the  other  that  the  original 
hoondee  had  been  accepted.  The  payment 
of  the  duplicate  therefore,  by  the  very 
terms  of  that  document  is  not  due  on  the 
duplicate.  The  first  hoondee  once  accepted 
was  an  acceptance  of  all  liability  to  the 
total  amount  of  the  bill,  vt'sr.,  rupees  1,000, 
and  this  suit  by  the  plaintiff  is  only  an  at- 
tempt to  make  the  defendant  twice  liable 
for  one  and  the  same  amount.  The  dopli- 
cate  was  given  by  the  defendant  on  the  mere 
representation  of  the  loss  of  the  original  as 
an  act  of  grace. 

I  agree  in  reversing  the  judgments  of  (bt 
lower  Courts  with  costa. 
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The  10th  May  1871. 

Present  : 

The  Hon'ble  H.  Y.  Bayley  and  6.  C.  Paul, 
Judges. 

Si-partd  deelslon— Frlma  Hade  ease' 
— Frooedure. 

Case  No.  14  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Purneah^  dat- 
ed the  21  st  September  1870. 

Amrit  Nath  Jha  (Defendant)  Appellant, 

versus 

Boy  Dhunput  Singh  (Plaintiff)  Respondent. 

Baboos    Unnoda    Pershad    Banerjee   and 
Taruck  Nath  Sein  for  Appellant. 

Bttboos    Sreenath    Doss    and  Bhugobutty 
Churn  Ghose  for  Respondent. 

Iir  dealing^  with  a  snit  ex-parU,  a  Court  is  bound  to 
tee  that  the  plaintiff's  case  &  at  leaaiprimd  facie  prov- 
ed; the  mere  absence  of  the  defendant  does  not  of 
itself  justify  the  presumption  that  the  plaintiff's  case  is 
tme. 

Where  a  case  was  decided  ex^parte^  notwithstanding 
repeated  applications  of  the  defendant's  pleader  for  for- 
i3ur  and  reasonable  time  to  produce  witnesses  who,  on 
aeooont  of  their  place  of  abode  being  in  distant  and 
different  districts,  could  not  be  produced  within  the 
limited  time  allowed,  the  High  Court  remanded  the  case 
for  re-trial. 

Bayley,  J.— -On  this  appeal  coming  on 
for  hearing,  Baboo  Sreenath  Dass  for  the 
respondent  took  a  preliminary  objection  that 
no  appeal  lies  against  the  decision  of  the 
lower  Court  as  it  was  an  ex-parte  decision 
under  the  provisions  of  Section  119  Act 
VIII  of  1859.  Baboo  Sreenath  Dass  quotes 
a  case  from  page  206  of  the  Bombay 
High  Court  Reports,  Appellate  Civil  Juris- 
diction, in  support  of  his  contention. 

I  take  up  the  preliminary  objection  first 
as  it  stands.  The  Bombay  case  is  not  at 
all  a  case  similar  to  the  one  before  us.  It 
was  there  ruled  "  that  the  hearing  of  a  suit 
*'  in  which  a  pleader  was  duly  appointed  on 
''  behalf  of  the  defendant  but  not  instructed 
'*  to  answer,  or  instructed  not  to  answer  at 
"  all,  was  an  '  ex-parte  hearing'  and  that  no 
"appeal  lay  from  a  judgment  passed  in  such 
"suit/' 


No  other  authority  has  been  advanced. 
Now  we  would  have  paid  the  highest  respect 
to  the  authority  cited  were  it  at  all  in  point, 
but  as  it  stands  it  is  entirely  difiierent  from 
the  case  now  before  us* 

The  facts  of  this  case  appear  to  be 
these  : — 

There  was  a  petition  given  by  Mr.DeSouza, 
the  pleader  for  the  defendant,  on  the  9  th 
September  1870.  The  order  on  the  petition 
was  **  Let  the  defendant's  pleader  take  no- 
tice that  if  he  intends  to  have  any  witnesses 
called  up,  he  must  pray  for  the  same  by  fil« 
ing  a  petition  in  Court  to-day  ;  otherwise  he 
must  appear  on  the  date  fixed,  along  with  his 
witnemses.'' 

On  the  13th  September,  Mr.  DeSouza  put 
in  an  issamnuvisee  of  witnesses  on  behalf  of 
the  defendant.  The  lower  Court  held  that 
as  the  order  of  the  9th  September  was  that 
the  defendant  should  file  his  issumnuvisee, 
names  of  witnesses,  on  that  very  day,  he 
should  have  done  so,  but  that  as  then  there 
was  no  time  to  serve  the  summonses,  the 
defendant  should  himself  try  to  bring  the 
witnesses  in  Court  on  the  day  fixed  for  the 
hearing  of  the  ease,  viz.,  the  21st. 

On  the  2l8t  September,  Mr.  DeSouza 
again  presented  a  petition  to  the  effect  that  as 
the  witnesses  from  the  other  district  (Di« 
nagepore)  whom  the  defendant  was  directed 
to  produce  in  Court  on  that  day  had  not  yet 
appeared,  summonses  might  be  issued  in  their 
names,  and  that  as  the  witnesses  In  Purneah 
had  also  failed  to  appear  although  summons* 
es  had  been  issued  in  their  names,— -a  dustuk 
might  issue  against  them. 

Upon  this  petition  the  Court  says  that  it 
was  clear  that  the  defendant's  intention 
was  to  gain  time,  and  as  the  Court  could  not 
postpone  the  case  again  having  once  before 
granted  a  postponement  without  reason,  the 
petition  must  be  rejected.  The  petition  was 
accordingly  rejected,  and  the  case  was  heard 
and  disposed  of  on  that  very  day,  viz.y  the  21st 
September.  So  that  it  is  clear  that  this  suit 
involving  a  claim  of  no  less  than  ru- 
pees 1,08,445  was  instituted  on  the  9th 
August  and  disposed  of  on  the  21st  Septem- 
ber, notwithstanding  all  those  petitions  on 
the  part  of  the  pleader  of  defendant  to  al- 
low him  a  further  and  reasonable  period  to 
produce  his  witnesses.  This  fact  in  itself 
indicates  an  improper  haste  with  which  the 
case  has  been  disposed  of,  without  a  due  re* 
gard  to  the  intereets  of  justice. 
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Reverting  to  the  preliminary  objection 
nised  by  the  pleader  for  the  respondent,  I 
have  to  remark  that  this  case  is  altogether 
dlffereiH  from  the  Bombay  case  cited.  Here 
the  pleader  was  not  ono  who  wae  *'  not  in- 
structed to  answer  or  was  instructed  not  to 
answer,"  or  who  stood  by  and  let  the  judg- 
ment go  against  him,  but  who,  according  to 
tbo  Subordinate  Judge  himself  and  to  re- 
cord, was  present  in  Court,  and  from  time  to 
time  trying  by  reasonable  requests,  and  un- 
der the  above  circumstances  without  any 
injury  to  justice  to  the  parties,  to  obtain 
further  time  for  his  client  in  order  to  pro- 
duce withnesses  who,  on  account  of  the  dis- 
tance of  their  place  of  abode  in  different 
districts,  Purneah  and  Dinnjepore,  and  the 
difficulty  of  enforcing  their  attendance  in 
Court,  could  not  be  produced  within  the  very 
limited  time  given.  Irrespective,  however,  of 
this  consideration,  every  Judge  in  dealing 
with  an  ex-parte  case  should  take  good  care 
to  see  that  the  plaintiff's  case  is  at  least 
primtt  facie  proved.  Now  what  have  we  in 
this  case  before  us  ?  The  allegation  of  the 
plaintiff  in  the  plaint  was  that  under  the 
conditions  of  the  bond,  if  the  mortgaged  pro- 
perty were  likely  to  be  sold  or  if  four  suc- 
cessive instalments  remained  unpaid,  the 
plaintiff  would  be  entitled  to  sue  without 
waiting  for  the  expiration  of  the  remaioiog 
dates  fixed  for  the  instalments,  and  that 
accordingly  as  there  had  been  default  in 
the  payment  of  four  successive  instalments 
the  property  was  likely  to  be  brought  to 
sale,  the  defendant  having  allowed  the  rent 
for  two  years  to  remain  unpaid.  Besides 
that  there  was  a  stipulation  for  the  payment 
of  interest  on  certain  dates  specified  in  the 
schedule  which  had  not  been  paid. 

Instead,  however,  of  enquiring  into  any 
of  the  above  points,  the  whole  judgment  of 
the  lower  Court  seems  to  be  directed  to  the 
determination  of  one  point  only,  n'z.,  the 
factum  of  the  execution  of  the  bond.  No 
determination  as  to  the  non-payment  of  the 
putnee  rents  or  to  the  breach  in  the  payment 
of  instalments  has  been  come  to  or  attempt- 
ed; Indeed,  the  whole  judgment  on  the 
merits  of  the  case  is  contained  in  these  few 
words.  **  The  genuineness  of  the  bond  im- 
**  pleaded  is  proved  by  the  evidence  on  the 
**  record,  the  conclusion  drawn  from  which 
*'  of  the  justness  of  the  demand  is  further 
**  justified  by  the  presumption  arising 
**  from  the  default  of  the  defendant  (though 
'*  present  by  pleader)  to  enter  a  defence." 
So  that  out  of  the  very  judgment   from 


which  Baboo  Sreenath  Daas  takes  his  pre- 
liminary objection  owing  to  the  case  being 
decided  ex^parte^  that  is,  in  the  defendant's 
absence,  we  find  that  the  defendant  was  pre- 
sent and  through  his  pleader,  who  adced  for 
postponement  often  times  by  petitions. 

It  is  needless  to  observe  that  the  facts  foand 
by  the  lower  Conrt  in  the  passage  quoted 
are  quite  insufficient  to  justify  a  decree  in 
the  plaintiff's  favor.  It  might  well  be  that 
the  bond  had  deen  really  executed,  and  yet 
the  putnee  rent  or  the  several  instalments 
might  not  have  remained  unpaid  so  as  to 
give  the  plaintiff  a  cause  of  action.  Be- 
sides, the  presumption  drawn  by  the  Subor- 
dinate Judge  as  to  the  justness  of  the  plain- 
tiff's claim  from  the  default  of  the  defendant 
in  entering  a  defence  is  as  illogical  as  it  is 
wrong  in  law.  Some  illness,  accident,  want 
of  a  friend  to  look  into  his  affairs,  and  a 
variety  of  other  circumstances  might  have 
combined  to  prevent  the  defendant  from  be- 
in(r  present  in  Court,  so  that  it  cannot  be 
laid  down  as  a  safe  or  a  sound  rule  that  the 
mere  absence  of  the  defendant  of  itself  jas- 
tifies  the  presumption  that  the  plaintiff's 
case  is  true.  The  real  fact  in  the  case 
seems  to  be  that  simply  with  a  view  to  get 
the  case  disposed  of  before  the  holidays,  21st 
September  being  the  last  day  before  the 
vacation,  this  unseemly  haste  has  been  made 
in  the  decision  of  the  case,  and  the  unavoid- 
able result  has  been  a  total  denial  of  justice. 

Under  all  the  above  circumstances,  we 
think  that  the  case  must  go  back  to  the 
lower  Court  to  be  re-tried  with  reference  to 
the  above  remarks,  each  party  being  willing 
that  it  should  be  taken  up  and  disposed  of 
out  of  its  turn. 

The  Deputy  Registrar  will  certify  before 
Friday  evening  that  the  records  of  this  case 
have  been  despatched  to  the  Post  Office  and 
the  I  St  July  next  is  hereby  fixed  as  the  dale 
for  the  decision  of  this  case  by  the  lower 
Court,  after  which  period  no  further  time 
should  be  allowed  to  either  party. 

Paul,  J. — I  am  entirely  of  the  same  opi- 
nion. I  consider  the  request  made  by  the 
defendant  for  a  postponement  of  the  hearing 
of  the  case  was  perfectly  reasonable  and 
well  grounded,  and  the  Subordinate  Judge 
has  acted  most  indiscreetly  and  unreasonably 
in  refusing  it. 

I  quite  concur  with  Mr.  Justice  Btyley 
in  thinking  that  the  whole  proceeding  ia 
this  case  is  marked  by  a  degree  of  precipi* 
tation  which  the  circumstances  hardly  justiff 


Digitized  by 


Google 


1871.] 


Civil 


THfe  WiBKI.Y   HRPOHTRR. 


RuKngs. 


605 


or  at  all  render  necessary,  tind  that  there- 
fore, on  that  ground  the  case  must  he  sent 
back  for  re-trial. 

If  I  were  to  yield  to  the  objection  taken 
by  Baboo  Sreenath  Dass  that  this  is  an  ex* 
parte  proceeding  and  no  appeal  lies,  then  I 
must  say  that  ioasmuch  as  this  decision  of 
the  Subordinate  Judge  has  been  some  way 
or  other  brought  to  our  notice  and  we  have 
read  it  and  we  think  that  it  is  a  most  hasty, 
incomplete,  and  errbneous  judgment,  we 
ought,  by  virtue  of  the  large  powers  which 
we  have,  to  interfere  for  the  ends  of  justice. 
In  fact,  when  a  challenge  was  thrown  out 
by  the  Court  to  Baboo  Sreenath  Dass  if 
he  could  maintain  the  judgment  of  the  lower 
Court  upon  the  facts  found,  he  roost  can- 
didly and  honorably  admitted  that  he  could 
not.  Such  being  the  case,  I  think  that  the 
case  must  be  sent  back  for  a  fresh  trial. 

The  costs  will  follow  the  result. 


The  10th  May  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C. 
Paul,  Judges. 

Tacdt  conBent— Vser^Algtittt  of 
pabllo. 

Case  No.  2527  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Nuddea^  dated 
the  30/A  August  1870,  reversing  a  deci- 
sion of  the  Sadder  Moonsiff  of  that  Dis- 
trict, dated  the  31  St  March  1870. 

Snfroo   Shaikh   Duriee   and  another 
(Plaintiffs)  Appellants, 

versus 

Futteh  Shaikh  Duijee  and  others 
(Defendants)  Respondents. 

Baboo   Khetter  Mohun  Mookerjee  for  Ap- 
pellants. 

Baboo  Grish  Chunder  Mookerjee  for   Re- 
spondents. 

A  thatched  house,  which  had  been  used  by  the  pro- 
prietor of  the  land  whereoiL  it  stood,  aa  a  house  of 
prayed"  for  himael^  family,  Tieighbours  and  the  public, 
hATiDg  been  blown  down,  a  brick  built  one  was  erected 
io  its   stead  by  public  subscription  and  aaintained  fur 


the  same  purpose.    After  the  proprietor*s  detniBe,  hla 
heirs  claimed  the  right  and  title  to  the  hooae. 

Held  that  the  consent  of  the  proprietor,  added  to 
the  long  use  of  the  house  by  the  public,  entitled  the 
public  by  way  of  implied  grant  to  the  occupation  <if  the 
same  as  a  bouse  for  prayer,  and  the  plaintins  could  not 
succeed. 

Bayley,  J. — Ix  this  case,  it  is  quite  clear 
that  the  special  appeal  is  entirely  groundless. 
A  special  appellant  should  look  to  the  facts 
found  hy  the  Lower  Appellate  Court,  and  then 
if  the  facts  found  justify  an  appeal  on  ac- 
count of  any  error  in  law  or  defect  in  the 
investigation  affecting  the  decision  on  the 
merits,  in  that  case  and  to  that  extent  only 
can  a  special  appeal  he  properly  preferred. 
And  I  think  the  facts  found  in  this  case 
hy  the  Lower  Appellate  Court  do  not  «t 
all  justify  the  grounds  taken  in  appeal. 

The  Judge  has  found  that  the  house  In 
dispute  was  erected  hy  and  stood  on  the 
land  of  one  Eadir  who  used  it  as  a  house 
of  prayer  for  himself,  family,  and  neigk- 
hours,  and  those  who  liked  to  resort  to  it ; 
that  no  objection  whatever  was  erer  taken 
to  such  use  of  the  house  ;  that  the  house 
had  been  blown  down,  and  that  Kadir  hav- 
ing no  means  to  re- build  and  restore  the 
house,  the  parties  by  a  public  subscription 
did  then  build  the  house  and  maintained  it 
for  the  purpose  for  which  it  was  originally 
used. 

The  prepent  suit  is  brought  by  plaintiff  to 
establish  a  title  to  and  to  recover  posses- 
sion and  to  eject  the  defendants  from  the 
new  puckha  house  built. 

The  Judge  below  is  of  opinion  that  the 
original  proprietor,  by  his  tacit  consent  to 
the  resort  of  the  public  to  the  house  and 
to  the  land  on  which  it  stood  for  the  pur- 
pose of  prnyer,  has  resigned  to  them  any 
right  or  title  that  he  himself  may  have 
had  in  Che  land  and  in  the  house.  I  may 
observe  that  both  the  parties  in  this  suit 
derive  their  title  from  Kadir  as  the  original 
holder.  The  Judge  says  that  Kadir  **  from 
"  the  time  he  allowed  the  public  to  build 
"  and  to  repair  and  maintain  the  edifice  and 
**  use  it  for  a  public  purpose  without  re- 
'*  quiring  them  to  pay  any  rent  or  without 
"  raising  any  objection,  resigned  to  the 
**  public  any  right  or  title  that  he  himself 
*'  had  in  the  land  and  house."  The  Judge 
then  finds  that  this  right  and  title  to  the 
house  is  disputed  by  Kadir's  heirs,  but  that 
they  have  failed  to  prove  any  title.  The 
Judge,  therefore,  thinks  that  the  con- 
sent of  the  proprietor  added  to  the  long 
use    of  the  house  by  the  public    evtitles 
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them  by  way  of  an  implied  grant  to  the 
occupation  of  the  same  as  a  house  for 
prayer, 

I  think  that  there  are  grounds  to  jus- 
tify this  finding.  But  10  grounds  of  spe- 
cial appeal  have  been  taken  to  this  judg- 
ment of  the  Lower  Appellate  Court ;  and  yet 
the  point  that  has  been  argued  before  us 
18  not  involved  in  any  of  those  10  grounds. 
We  are  told  that  the  point  argued  is  in  the 
8th  grounds  of  appeal,  and  that  ground  is 
in  the  following  words  : — "  That  simply 
"  because  Kadir  did  not  demand  any  rent 
"  from  his  neighbours  for  the  relifjious  obser- 
"  vances  they  performed  in  his  khouka,  and 
"  that  admittedly  with  his  permission  and 
"  did  not  object  to  it,  and  therefore  he  has 
"  lost  all  claim  and  right  to  the  building, 
^*  is  a  conclusion  which  is  opposed  to  all 
"  law  and  equity  ;"  but  the  real  objection 
pressed  upon  us  here  now  is  that  because  a 
brick  building  was  substituted  in  lieu  of 
the  thatched  house  that  previously  existed, 
the  original  title  by  permission  no  longer 
remained,  and  it  is  also  urged  that  private 
rights  of  occupation  co-exists  with  the  use 
of  the  house  as  a  house  of  prayer.  This  is 
the  only  argument  now  pressed  upon  us,  but 
we  see  no  force  in  it.  The  mere  substitu- 
tion  of  some  bricks  for  thatch  makes  no 
difference  in  fact.  The  new  building  is 
simply  a  substitute  for  the  house  which  hns 
been  found  by  the  Court  below  to  have 
vested  in  the  public  by  implied  grant,  tacit 
consent  and  user,  for  the  purposes  of  resort 
for  public  prayer  and  to  have  been  blown 
down.  I  think  that  under  the  facts  found 
in  this  case,  equity  and  good  conscience  do 
not  justify  our  interference  in  special  ap- 
peal ;  and  I  would  therefore  dismiss  this 
appeal  with  costs. 

Pauly  J, — The  contention  of  the  special 
appellant  in  this  case  can  only  succeed  if  we 
are  to  divest  our  mind  of  all  rules  and  prin- 
ciples of  equity  and  good  conscience,  which 
under  the  law  we  are  bound  to  administer. 
The  grounds  of  special  appeal  seem  to  have 
been  filed  without  any  proper  attention  to 
the  decision  of  the  Court  below  or  to  the 
facts  found  therein  and  the  reasonable  in- 
ferences drawn  therefrom.  The  grounds 
of  special  appeal,  moreover,  on  their  very 
face  are  many  of  them  irrational. 


I  agree  in   dismissing  this  appeal  with 
costs. 


The  nth   May    1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chiif 
Justice,  and  the  Hon'ble  6.  Loch,  Jttdge, 

Mistake  by  Jadlolal  Officer— Seetion 
270f  Criminal  Procedure  Code. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Dacca, 
dated  the  22nd  February  1871. 

(Anonymous.) 

Where  a  Jadidal  Officer  from  over  anxiety  for  the  dae 
tdminiatration  of  justice  in  his  Coart  makes  a  mistake 
in  taking  steps  against  parties  whose  conduct  appears 
to  obstruct  the  course  of  justice,  somewhat  too  haiitily 
and  without  due  circnni'ipection,  it  is  not  to  be  presumed 
that  he  has  acted  vexatiously  in  the  sense  of  Section 
270  of  the  Criminal  Procedure  Code,  or  otherwise  than 
in  perfect  good  faith. 

Ca<«.— One  Rajoo  Shikdar  of  Attee,  a 
village  very  close  to  Dacca,  was  cited  on  be- 
half of  plaintiff  in  case  No.  1271  of  1870  of 
the  Dacca  Small  Cause  Court  file,  to  appear 
before  me  as  a  witness  on  22Dd  November 
1870,  the  day  fixed  for  hearing.  On  the 
Nazir's  report  that  the  witness  was  keeping 
out  of  the  way  **  lor  the  purpose  of  avoid- 
ing the  service  of  the  summons, "  a  procla- 
mation under  Section  159  of  the  Civil  Pro- 
cedure Code  was  affixed  in  a  coospicnoas 
place  of  his  house  on  the  27th  December 
1870.  But  when  the  case  came  on  for  hear- 
ing on  the  29th  of  that  month,  I  found  that 
the  witness  was  not  present  in  Court,  nor 
was  any  petition  filed  on  his  behalf  to  show 
cause  why  he  could  not  come.  As  such 
things  do  very  frequently  occur  here,  I 
handed  him  over  to  the  Magistrate  on  a 
charge  of  disobedience  of  summons.  But 
the  then  Joint  Magistrate  of  Dacca  who 
tried  the  case,  and  copies  of  whose  decision 
and  vernacular  proceeding  I  take  the  liberty 
of  enclosing  for  the  Honorable  Court's  in- 
spection, considered  the  witness  not  goilty, 
and  awarded  in  his  favor  a  compensation  of 
Rupees  3-8  annas,  which  he  desires  me  in 
his  roobakary  of  the  14th  ultimo  to  send 
to  him  for  payment  to  the  aforesaid  Bajoo 
Shikdar. 

May  I  now  be  peimitted  to  ask  the  Honor- 
able Court's  instructions  as  to  the  fund  from 
which  the  demand  should  be  met.  The 
commitment,  I  beg  leave  to  say,  was  a  bona 
fide  one,  and  could  not,  from  the  very  nature 
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«f  ibiDflrs,  be  one  of  a  frivolous  kind.  The 
Maofislrate,  in  ordering  a  compensation,  has 
held  oat  a  premium  in  such  cases  of  dis- 
obedience, and  this  I  fear  may  go  a  great  way 
towards  lowering  the  status  of  the  Civil 
Courts  in  the  estimation  of  the  public 
here. 

The  judgmmt    of   the  Migh    Court   was 
delivered  as  follows  by 

Norman,  C.  J.— BabooRussickLall  Bose, 
Small  Cause  Court  Judge  of  Dacca,  finding 
ihat  a  witness  who  had  been  summoned  to 
attend  in  a  case  before  him,  notwithstanding 
such  summons  and  a  subsequent  proolanaa- 
tion  which  bad  been  issued  under  Section 
159  of  the  Code  of  Civil  Procedure,  was 
absent  on  the  day  of  hearing,  directed  that 
a  complaint  should  be  preferred  before  the 
Joint  Magistrate  by  a  peada  of  his  Court 
that  the  witness  had  absconded  in  order  to 
avoid  being  served  with  a  summons,  and  had 
thereby  committed  an  offence  punishable 
under  Section  172  of  the  Penal  Code. 

The  peada  in  his  information,  after  stating 
that  he  had  endeavoured  to  serve  the  snm- 
-mon«  on  the  witness  but  could  not  find  him, 
•aid  "no  doubt  be  kept  out  of  the  way." 

A  summons  having  been  issued  by  the 
Magistrate,  the  accused  showed  clearly  that 
<he  had  been  absent  at  the  house  of  an  uncle 
in  Mymensingh  and  remained  there  till  after 
the  proclamation.  The  Joint  Magistrate  dis- 
.missed  the  case.  He  says  :—**  The  charge 
"  was  brought  without  any  grounds  for  be- 
'Mieving  that  the  defendant  had  intention- 
<*  ally  absconded,  and,  considering  it  to  be 
•*  frivolous,  I  award  the  defendant  rupees  3-8 
"  as  compensation. " 

The  Joint  Magistrate  does  not  say  who  is 
to  pay  the  compensation,  but  sent  a  rooba- 
cary  to  the  Small  Cause  Court  Judge  re- 
questing that  the  amount  might  be  paid. 

On  the  report  of  the  Small  Cause  Court 
Judge,  we  have  sent  for  the  papers. 

We  think  that  there  is  no  evidence  in  the 
proceedings  to  warrant  the  Joint  Magistrate 
ID  finding  that  the  complaint  of  the  Subor- 
dinate Judge  was  frivolous  and  vexatious 
80  as  to  justify  him  in  making  an  order 
under  270  of  the  Code  of  Criminal  Proce- 
dure,  awarding  the  payment  of  compensation 
by  the  Small  Cause  Court  Judge  to  the  wit- 
ness. 

We  quash  the  Joint  Magistrate's  order 
,MB  illegal,  and  at  {he  same  time  we  desire  to 


express  our  strong  disapprohration  of  the 
conduct  of  the  Joint  Magistrate  in  causeless- 
ly making  such  an  imputation  on  a  Judicial 
Officer  acting  in  the  execution  of  his  duty. 

The  Small  Cause  Court  Judge  would 
have  dope  well  to  have  observed  the  direc- 
tion of  Section  159  of  the  Code  of  Civil 
Procedure,  and  to'  have  required  some  proof, 
which  the  Nazir's  report  was  not,  that  the 
witness  was  absconding  to  avoid  service  of 
process  before  issuing  the  proclamation,  aiKl 
again  to  have  satisfied  himself  by  some  en- 
quiry whether  the  witness  was  absconding, 
before  making  a  charge  against  him  under 
Section  172  of  the  Penal  Code.  But  it  is 
not  because  a  Judicial  Officer  from  over 
anxiety  for  the  due  administration  of  justice 
in  his  Court  makes  a  mistake  in  taking  steps 
againt  parties  whose  conduct  appears  to  ob- 
struct the  course  of  justice,  somewhat  too 
hastily  and  without  due  circumspection, 
that  it  is  to  be  presumed  that  he  has  acted 
vexatiously  or  otherwise  than  in  perfect 
good  faith. 


The  11th  May  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges, 

Fraad— Prim»  facie  case— Onaa  pro- 
bandl  —Section  355  Act  VZXX  of 
1859. 

Case  No.  241  of  1870. 

Regular  Appeal  Jrom  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  20th  August  1870. 

Gowhur  Ali  Khan  (Plaintifi*)  Appellant, 

versus 

Mussamut  Sakheena   Ehanum    and   others 
(Defendants)   Respondents. 

Mr,  C.  Gregory  and  Baboo  Debender  Na* 
rain  Bose  for  Appellant. 

Messrs,  R.  T.  Allan  and  R.  E.  Twidale 
and  Moonshee  Mahomed  Yusoof  for  lie- 
spondents. 

In  a  suit  by  a  judgment-creditor  to  recover  tha 
amoont  of  certaia  decrees  by  attachment  and  silo,  ^nd 
to  have  aceruuu  deed  of  bye-mokasa  which,  was  «•( 
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up  by  the  jud^ent-debtor's  wife,  set  aside  as  executed 
in  fraad  of  creditors ;  where  plaintiff  shewed  the  exist- 
ence in  the  mind  of  the  judgment-debtor  of  a  sufficient 
motive  for  the  fraud,  and  also  that  the  said  debtor  was 
in  the  management  of  the  estate  claimed  and  in  the 
receipt  of  its  rents,  it  was  held  that  plaintiff  had  started 
a  primd  facie  case  which  shifted  the  onus  on  the  defend- 
ant to  prove  the  bona  Jides  of  the  deed. 

The  true  interpretation  of  Section  365  Act  VIII  of 
1859  is  that,  when  a  Court  sees  that  by  some  inadvert- 
ence or  mistake  a  party  has  not  produced  some  evidence 
which  he  was  capable  of  adducing,  and  that  he  is  likely 
to  be. prejudiced  by  that  omission  or  mistake,  which 
was  simply  unintentional,  undesigned,  and  accidental^  the 
Coart  will  allow  suc!i  further  evidence  to  be  taken. 

Bay  ley  f  t7.— I  am  of  opinion  that  the 
judgment  of  the  Lower  Court  in  this  case 
must  be  reversed  with  costs. 

The  plaintiff,  Gowhur  Ali  Khan,  sued  to 
recover  the  principal  and  interest  of  certain 
decrees  for  costs  by  the  attacitment  and  sale 
of  certain  landed  property,  viz.,  mouzah 
Rowee,  mouzah  Jalsookh  Deeh,  and  mouzah 
Jeen  Deeh,  and  to  have  a  certain  deed  of 
bye-moknsa  dated  the  19th  May  1864,  and  a 
deed  of  sale  dated  the  9th  November  1868, 
and  certain  proceedings  of  the  Judge  dated 
the  3rd  May  1869  allowing  the  claim  of  the 
defendant  Sakheena  Begum  under  Section 
246  Act  VIII  of  1859,  set  aside. 

The  parties  sued  are  Snkheena  Begum, 
the  wife  of  Habeeboollah  Ehan,  the  judg- 
ment-debtor, Shea  Pershad  Sing,  the  pur- 
chaser of  Jalsookh  Deeh,  Nujeeb  Khan,  the 
purchaser  of  Jeen  Deeh,  and  Wajed  Hossein 
and  Wahid  Hossein. 

I  may  here  state  that  in  regard  to  the 
defendant  Slieo  Perehad  Sing,  it  is  admitted 
that  the  deed  of  sale  to  him  was  signed  by 
Hubeeboollah  Khan,  the  vendor's  husband 
himself,  as  a  witness  thereto,  and  therefore 
this  purchaser  cannot  be  said  to  have  pur- 
chased the  property  without  due  precaution 
and  in  such  fraudulent  manner  as  would  give 
the  plaintiff  any  cause  of  action  against 
him.  This  is  now  admitted  before  us  by 
plaintiff,  and  Sheo  Pershad  is  discharged 
from  all  liability. 

The  plaintiff's  case  shortly  is  that  the 
deed  of  mokasa  and  the  subsequent  deeds  of 
Bale  under  it  were  all  fraudulent  and  collu- 
sive  transactions  got  up  in  fraud  of  credi- 
tors. 

The  defendant  Sakheena  Begum's  case 
was  that  the  deed  of  mokasa  was  a  bonhjide 
instrument  and  the  sales  to  the  other  defend- 
ants were  also  bona  fide. 

The  Lower  Court  has  held  that  the  plain- 
titi  baa  failed    to    establish   the  fraudulent 


character  of  the  deed  of  mokasa  or  of  the 
purchaser  by  the  other  defendants,  and  has 
therefore  dismissed  the  plaintiff's  suit. 

The  plaintiff  appeals  before  us  upon  the 
whole  merits  of  the  case. 

Mr.  Gregory  for  the  plaintiff,  appellant, 
has  very  properly,  as  above  remarked,  ad- 
mitted that  as  against  the  defendant  Sheo 
Pershad,  he  does  not  wish  to  prosecute  the 
suit  any  further. 

The  main  question,  therefore,  before  us 
is,  whether  the  deed  of  mokasa  in  favour  of 
the  defendant  Sakheena  Begum  is  a  bon6  fide 
instrument  or  not  ?  If  it  is  not,  plaintiflf 
could  still  proceed  for  the  realization  of  his 
debts,  which  amounts  to  rupees  9,000,  against 
the  property  of  Nujeeb  Khan  alone. 

Now  a  deed  of  mokasa  is  a  deed  in  liquid- 
ation of  dower,  and  therefore  it  mast 
be  shown  that  there  was  a  dower.  It 
is  urged,  however,  that  as  the  questions 
of  marriage  and  dower  were  not  in  issue 
before  the  Lower  Court,  the  defendant 
did  not  deem  it  necessary  to  adduce  any 
evidence  on  those  points.  This  is  an  un- 
substantial excuse.  But  the  very  deed  of 
dower  itself  pleaded  here  is  not  produced. 

Now,  it  was  essential  for  defendant's  case 
in  this  suit  to  adduce  the  best  evidence  to 
prove  that  deed,  especially  as  this  was  the 
deed  which  formed  the  very  basis  of  the 
right  of  the  vendor  defendant  Sakheena 
and  of  the  subsequent  alienations  by  her  to 
the  other  defendants.  It  is  said  that  the 
deed  is  of  a  date  anterior  to  the  decree 
against  the  debtors,  and  therefore  there  was 
and  could  be  no  fraud  in  the  matter  ;  but  I 
need  hardly  observe,  as  a  matter  of  Indian 
judicial  experience,  that  persons  in  the 
habit  of  perpetrating  such  frauds  have  re- 
course to  their  preparation  not  only  at  the 
time  when  suits  have  been  actually  instituted 
or  are  pending  against  them,  but  also  be/ore 
that  period,  and  this  last  as  a  precautionary 
step  lest  any  future  litigation  would  result 
in  decrees  against  the  parties  thus  acting. 

It  is  then  urged  that  dower  is  an  ordinary 
concomitant  of  all  marriages  ;  but  if  so,  what 
could  be  easier  for  the  defendant  than  pro- 
duce one  or  two  witnesses  to  these  two,  as 
is  pleaded,  inseparable  transactions,  marriage 
and  dower.  The  lady,  the  father  of  tha 
lady,  and  the  vakeel  who  represented  her  a( 
the  marriage,  the  Cazee,  would  be  the  best 
evidence  of  both  and  of  each  of  two  mat- 
ters.   However,  neither  the  deed  of  dower 
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or  registry  of  marriage  by  the  Cnzee,  nor 
otber  evidence  of  these  facts  has  been  pro- 
doced  in  the  case.  Again,  a  dower  must  be 
either  "  prompt  "  or  **  deferred.  "  The 
Mahomedan  law  does  not  contemplate  any 
other  kind.  But  it  is  snid  before  us  that 
this  was  a  case  of  prompt  dower  with  the 
exceptional  arrangement  that  it  should  not 
be  prompt,  that  is  to  say,  that  time  was 
given  to  the  husband  to  enable  him  to  pay 
the  money.  Now,  of  this  arrangement  there 
is  DO  satisfactory  evidence.  Besides,  if  any 
Buch  peculiar  arrangement  as  to  the  dower 
had  been  made  at  all,  it  would  have  been 
done  at  the  time  of  the  marriage,  whereas 
we  have  now  the  lady  at  her  30th  year,  and 
the  deed  dated  the  19th  May  1864,  so  that 
neither  prompt  dower  nor  payment  as  ar- 
ranged are  shewn. 

There  is  also  great  discrepancy  in  the 
evidence  of  the  witnesses,  especially  as  to 
the  persons  who  were  present  at  the  time 
of  the  bye-mokasa.  The  witnesses  2  and  4 
contradict  the  witnesses  1  and  3.  They 
say  that  Ahmed  Khan  and  Russool  Khan 
were  present  at  the  time,  whereas  the  other 
two  say  that  Russool  Khan  alone  was  pre- 
sent and  not  Ahmed  Khan.  It  is  said  that 
Russool  Khan  and  Ashruf  Ali  Khnn  were 
not  only  present  at  the  transaction  but  took 
an  important  part  in  it,  but  neither  the  one 
nor  the  other  has  been  called  in  this  case. 

We  are  requested,  however,  to  call  those 
witnesses  whose  evidence  we  consider  ma- 
terial before  this  Court  and  examine  them 
here  for  the  better  ends  of  justice,  but  we 
think  that  by  adopting  such  a  course  we 
would  be  on  the  contrary  only  lending  our 
aid  to  the  respondent  in  amending  and  mak- 
ing up  more  successfully  a  fraudulent  case. 

Looking  to  the  several  dates  and  the 
jeopardy  which  Hubeeboollah  was  in  owing 
to  the  litigation  that  was  going  on  against 
him,  it  is  not  unreasonable  to  suppose  that 
in  order  to  provide  against  the  chance  of  his 
nltimate  failure  in  the  litigation  he  should 
have  taken  the  precaution  of  entering  into 
the  collusive  transaction  as  that  above  re- 
ferred to.  The  witnesses  are  mostly  ser- 
vants and  dependants  of  the  defendants,  and 
their  evidence  in  my  opinion  has  neither 
that  precision  as  to  the  details  nor  clear 
beariog  as  to  the  bona  fide  character  of  the 
transaction  as  to  lead  me  to  believe  in  its 
truthfulness.  Naturally,  Hubeeboollah,  the 
husband,  would  be  tho  manager  of  the  es- 
taiea    and   the  recipieut  of  the  rents  and 


would  have  the  command  and  control  of  all. 
The  papers  might  be  in  the  mutated  name 
of  Sakheena  Begum,  and  still  the  possession 
be  really  Hubeeboollah's,  her  husband. 

Taking,  therefore,  the  whole  facts,  cir- 
cumstances, and  evidence  in  the  case  into 
consideration,  I  think  that  the  respondent 
has  failed  to  rebut  the  case  started  by  the 
plaintiff,  and  in  this  view  I  would  reverse 
the  judgment  of  the  Lower  Court,  and  decree 
the  plaintiff's  suit  as  against  all  the  defend- 
ants except  Sheo  Pershad  Singh  with  all 
costs  of  this  litigation. 

Fault  y. — I  wish  to  make  a  few  remarks. 
It  appears  that  from  the  year  l8o4  down 
even  to  the  present  time  lirigutiou  has  been 
going  on  betweeil  Hubeeboollah  on  the  one 
side  and  Guwhur  Ali  on  the  other.  At  the 
time  of  the  execution  of  the  bye-mokasa  of 
the  19ih  May  1864  which  is  in  dispute  in  this 
case,  the  fortunes  of  Hubeeboollah  Khnu 
in  the  suit  had  met  with  reversal  in  the 
Privy  Council^  and  the  case  had  been  sent 
back  for  further  trial.  We  also  have  it 
admitted  on  all  sides  that  Hubeeboollah  has 
sold  away  all  his  mouzahs  except  the  three 
which  it  is  said  he  made  over  to  his  wife 
Sakheena  Khanum  under  the  bye-inoknsa  in 
dispute  in  satisfaction  of  her  dower.  Under 
these  circumstances,  it  is  not  too  much  to 
presume  in  the  absence  of  any  strong  and 
convincing  evidence  adduced  in  support  of 
the  bye-mokasa  that  there  was  a  sufficient 
motive  existing  in  the  mind  of  Hubeeboollah 
to  enter  iuio  a  colorable  transaction  in  order 
to  defeat  his  adversary  in  the  suit  going  on, 
in  the  event  of  the  ultimate  result  being 
agaiust  him.  The  existence  of  this  motive 
is  ulso  clear  from  the  evidence  of  the  wit- 
nesses— that  of  Alhad  Singh  in  particular^ 
that  after  the  execution  of  the  bye-mokusa, 
Hubeeboolluh  has  been  as  much  in  the 
management  of  the  zemiudaree  cutcherry 
and  other  matters  relating  to  land  as  he  was 
previous  to  the  execution  of  the  said  deed. 
In  fact,  it  is  admitted  on  all  sides  that  not- 
withstanding the  mere  change  of  name  in  the 
papers,  the  important  part  that  the  Hubeeb- 
oollah takes  in  the  management  of  the 
estates  is  precisely  the  same  as  it  was  before 
the  execution  of  the  bye-mokasa.  It  is  true 
that  in  matters  of  this  description  the  hus- 
band may  and  does  manage  for  the  wife, 
and  consequently  it  is  not  easy  to  say  defi- 
nitively who  is  the  party  in  possession  ;  but 
so  far  as  the  plaintiff  in  this  case  is  concern- 
ed, we  think  he  has  started  a  prima /acie 
case,   firstly,  by  showing  the  existence  of  a 
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moiive  in    the   iniud    of  Hubeeboolluh    with 
a  view   to  defeatiug   his   adversary   in    the 
event  of  his  success,  and  secondly,  by  show- 
ing that  HubeebooUah  was  de  facto  in    the 
management  of  the  estates  and  the  receipt 
of  the  rents.     These  matters  being  proved 
by   the   plaintiflf,    the  onus  shifts  on  the  de- 
fendant to  prove  that  the  deed  of  bye-mokasa 
was   executed   bont^  fide.     In  order  to  sup- 
port the  deed  of  bye-mokasa,  the  defendant 
is  obliged  to  prove  two  things  ;  firstly,  that 
the  dower  was  exigible  ;  and  secondly^  the 
reason  which  prompted  the    person   entitled 
to  the  dower   not    to  insist   upon   its   being 
paid  ut  the  time  that   the   bye-mokasa   was 
said  to  have  been  executed.     Now,  the  evi- 
dence as  to  the  dower  is  the  most  imperfect 
imaginable,  and  as  to  the  reason  which  in- 
duced the  wife  to  put   a   pressure  upon  the 
husband  we  should  have   expected   to   have 
before  us  the  best  evidence  that  the  subject 
was  capable  of.     That  best   evidence  would 
consist  of  the  evidence  of  the  lady  herself, 
her  father,  and  Ahmed  Khan,  her   relative, 
but  not  one  of  the  three  has  been  examined 
in  this  case  ;  and  in  lieu    of  their   evidence 
attempt  has  been  made  to  call  half  a  dozei 
dependants  and  servants  whose  evidence  on 
their  very  face  is  yague,  wanting  in  preci- 
sion, and  certainly   not  exhibiting  even  the 
appearance  of  truthfulness.     It  is  admitted 
by  the  witnesses  of  the   defendant  that  the 
governing  spirit  over  these  alleged   transac- 
tions was  Rufisool  Khan  ;   that  be  was  the 
person  to  whom  accounts  would  be  deliver- 
ed by  the  servants  :  and  one  witness  has  the 
assurance  of  stating   that  he  actually  filed 
papers  for  the   approval   of  Russool   Khan. 
Now,  if  that  were  so,   one  would  expect  to 
fiud  on  the  face  of  the   papers  some   marks 
of  Russool  Khan's   approval,  but   there   is 
no  mark  whatever  nor   any  indication  that 
the  papers  were  ever  laid   before  Russool 
Khan. 

From  all  that  has  been  said,  it  is  quite 
clear  that  in  a  case  like  this  brought  with 
so  much  suspicion  it  was  the  bounden  duty 
of  the  defendant  to  call  the  best  evidence 
available,  and  as  she  has  not  chosen  to  do 
so  the  Court  is  justified  in  saying  that  she 
lias  failed  to  prove  matters  which  lay  with- 
in her  knowledge,  and  which  she  had  ample 
opportunity  to  prove,  if  the  facts  were  true, 
by  calling  respectable  witnesses. 

It  is  stated,  however,  that  the  omission  in 
calling  the  best  witnesses  ought  to  be  rectified 
by  this  Court  under  the  provisions  of  Section 
6&S  Act  VIII  of  1869,  which  enable  the 


Court  when  it  considers  necessary  to  allow 
further  evidence  to  be  adduced.  The  Privy 
Council,  however,  have  ji^dicially  rematked 
in  the  case  of  Sreeman  Chunder  Dey  v^sui 
Groptil  Chunder  Chuckerbutty  ahd  others* 
reported  at  page  28,  Volume  XI,  Moore's 
Indian  Appeal  Cases,  that  this  power  should 
be  sparingly  exercised,  and  I  consider  that  the 
true  interpretation  that  we  should  give  to  the 
terms  of  that  Section  is  that  when  a  Court 
sees  that  by  some  inadvertence  or  mistake  a 
party  has  not  produced  some  evidence  which 
he  was  capable  of  adducing,  and  that  he  is 
likely  to  be  prejudiced  by  that  omission  or 
mistake,  which  was  simply  unintentional,  un- 
desigued  and  accidental,  the  Court  should' 
allow  such  further  evidence  to  be  taken  ;  but 
it  Was  certainly  not  intended  by  that  Section 
that  when  a  party  has  had  the  fullest  notice, 
as  the  lady  in  this  case  had  in  May,  1869, 
six  months  before  the  present  suit,  that  her, 
title  was  challenged,  and  she  does  not  call  all 
the  respectable  witnesses,  that  she  has  now 
a  right  to  say  in  the  agonies  of  despair  at 
losing  this  suit  that  she  should  be  allowed 
a  fresh  opportunity  of  producing  further 
evidence.  I  would  further  remark  that  in 
this  case  we  have  not  the  slightest  indication 
that  Russool  Khap  himself  was  aware  of  the 
transactions,  for  I  cannot  help  thinking  that 
if  the  interests  of  the  wife  and  the  husbaDd 
were  adverse,  Russool  Khan  would  have  had 
the  management  of  the  affairs  of  this  lady. 
Had  I  any  reason  to  believe  that  the  omis- 
sion to  examime  Russool  Khan  and  others 
was  simply  an  accidental  omission,  I  would 
have  certainly  exercised  the  power  that  has 
been  given  us  under  Section    355  ;   but  as  I 

said  before,  there  is  not  the  slightest  evidence 

on   the   record  that   it  was  so,  and  certamlj 

we  should  not  exercise  that   power  for   the 

protection  and  assistance  of  people  who  do 

not,  as  directed    by    numbers   of   decisions 

of    this   Court,  call    the    best  evidence  by 

which   their   case   is   capable  of  being  sup- 

ported. 

In  this  view,  I  think  that  this  appeal 
should  be  decreed,  the  deed  of  bye-mokasa 
should  be  set  aside,  and  Mr.  Gregory's 
client  should  be  entitled  to  execute  his  de- 
cree exempting  the  property  of  Mr.  Allan's 
client. 


»  7  W.  B.,  P.  0.,  p,  10, 
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Tlie  lltbMaj  1871. 
Present : 

The  Hon'bto  Hi  V.  Bayley  aad  G.  C.  Paal, 

Judges, 

AttlMitttttbn^Proof-FMMmloii  (Joint 
oi^  0e^eral)— Alt^Brfcitlon  of  form  of 
decree— Sootlon  16,  Court  I^eea*  Act. 

Case  No.  2559  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  24- 
PerguntiahSt  dated  the  22nd  August 
1870;  modifying  a  decision  of  the  Moon- 
siff  of  Bnrasei^  dated  the  dOtk  Decem- 
ber   1869. 

Biaaonatb  Ghaiterjee  (one  of  the  DefeadaQta) 
Appellant^ 

versus 

Hadbabmonee  Dabee  (Plaiotiff)  Re- 
spondent. 

Baboo  Khetter  Mohun  Uookerjee  for 
Appellant. 

Bah6o$\KaUe  Kishen  Sein  and    Opendro 
Chunder  Bose  for  Respondent. 

Whttre  plaintiff  prtyed  for  t  separation  into  two  eqaal 
•hires  of  thfe  whole  property  to  which  she  and  the 
deftodant  wtre  jointly  entitled,  and  the  Lower  Court 
docreed  uy  her  joint  and  undivided  possession  of  her 
half  share,  and  she  also  succeeded  in  the  whole  of  her 
claim  as  before  the  High  Court  in  special  appeal : 

Httj>  that  as  the  separate  possession  by  ptfrtition  Is 
t  form  of  deeree  at  the  opiios  of  the  plaintiff,  the 
Court  was  in  justice  bound  to  grant  her  request  that 
the  decree  should  be  re-framed  in  such  a  manner  as  to 
award  possession  to  her  in  severalty  without  regard  to 
aaj  stamp  fee. 

Hxu>  that  Section  16  of  the  Court  Fees'  Act  relates, 
]U)t  to  such  a  case  as  this,  but  to  that  class  of  cases  in 
which  a  party  losing?  substantially  a  portion  of  his 
<^iiii  is  precluded  frt>m  re-sgitating  and  re-asserting 
thst  portion  of  his  claim  before  the  Appellate  Court 
without  paying  the  proper  stamp  fee. 

The 'phrases  **  attesting  a  document"  and  "proving 
a  doooment "  seyerally  defined  and  distinguisheo. 

Paul,  J, — In  this  case,  the  special  appeal 
inerely  relates  to  a  portion  of  the  subject 
ibitter  in  stiii,  namely,  as  to  that  portion  of 
the  detision  of  the  Lower  Appellate  Court 
^hich  holds  th^t  with  regard  to  the  m&\ 
land  sued  for,  the  defendant's  moktiruree 
potiah  is  not  pr6ved.  The  finding  is  simply 
POO' of  ticXf  autt  cotild  only'  be  disturbed  in 


special  appeal  if  the  party    appealing  oould  • 
show  either  that  the  Court  below  had  com* 
mitted  an  error   in    law   or  had  so  mis* 
conceived  or  misconstrued  the  oTidenoe  as 
to  render  the  iuyestigation  a  mis-trial. 

The  pleader  for  the  appellant  endeavours 
to  show  that  the  Lower  Court  has  not  come 
to  a  clear  finding  upon  the  evidence  of  the' 
witnesses,  inasmuch  as  that  Court  says 
that  *Uhe  de fen danrt's  witnesses  cannot  bef 
believed  when  they  say  that  it  (meaning 
the  pottah)  was  executed  by  the  plaintiff 
in  her  husband's  house  where  the  defendant' 
now  puts  up  ;"  and  his  argument  is  that  the' 
Lower  Court  disbelieving  the  witnesses  as  to 
the  place  where  the  document  was  alleged 
to  have  been  executed  did  not  clearly  say' 
that  he  disbelieved  the  witnesses  wholly. 

Now,  in  my  experience,  of  special  appeals, 
I  have  hardly  seen  a  ground  more  finely 
drawn  up  than  this.  It  is  quite  clear  that' 
if  the  locality  in  which  it  was*  alleged  the^ 
plaintiff  had  executed  the  document  was 'not' 
proved  as  the  plaoe  in  which  she  had  exe^ 
cuted  it,  I  apprehend  that  the  evidence  of 
those  witnesses  who  speak  to  the  execution' 
of  the  document  may  be  rightly  disbelieved^^ 
Consequently,  this  ground  of  app^ea)  entirely^ 
fails. 

It  has  been  further  urged  that  the  Lower 
Court  made  a  mistake  in  saying  that  the' 
pottah  is  not  attested  by  any  witness.  It' 
appears  to  me  that  the  pleader  has  wholly^ 
misconceived  the  meaning  of  the  word  '*  at* 
tested."  The  Judge  was  quite  right  in  what' 
he  said,  namely,  that  the  pottah  is  not  at- 
tested by  any  witness  ;  for  on  looking  at 
the  pottah,  it  is  to  be  observed  that  the> 
pottah  is  not  attested.  But  the  pleader  has 
fallen  into  an  error  in  supposing  that  the 
Judge  has  used  the  word  '*  attested"  for  the 
word  "  proved."  Attesting  a  document  is 
simply  writing  the  signature  of  a  witness 
by  himself  in  the  document  in  proof  of  the 
fact  that  the  document  was  executed  by  the 
party  executing  in  his  presence.  Proving  a 
document  is  proving  it  upon  the  oath  of 
witnesses  in  Court.  But  the  error  into 
which  the  pleader  has  fallen  is  not  one  for 
which  he  is  altogether  personally  chargeable  ; 
because  I  have  frequently  observed  this  er« 
roneous  meaning  attempted  to  be  put  upon 
the  word  **  attested." 

Thirdly,  the  pleader  for  the  defendant 
urges  that  the  plaintiff  and  her  brother  {ad- 
mitted that  the  defendant  came  to  their 
house  in   1271   and  verbally  undertook  t9 
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pay  the  plaintiff  6  arees  of  paddy  for  the 
mall  and  3  annas  for  the  lakheraj  lands, 
as  a  temporary  arrangement,  that  is  to 
say,  until  a  better  offer  should  be  made  by 
any  other  person  ;  and  that  he  was  entitled 
to  hold  by  his  temporary  arrangement.  Had 
the  plaintiff  admitted  a  temporary  arrange- 
ment subsisting  at  the  time  of  the  institution 
of  her  suit,  the  pleader  would  have  been 
quite  right.  But  inasmuch  as  the  plain- 
tiff on  the  one  side  alleged  that  this  tempo- 
rary arrangement  had  fallen  through,  and 
the  defendant  equally  urges  it  was  gone  by 
reason  of  a  mokururee  pottah  being  substi- 
tuted in  its  place,  it  is  quite  clear  thut  the 
defendant  cannot  now  seek  to  hold  possession 
of  the  land  on  that  ground.  Therefore,  on 
the  whole,  this  special  appeal  must  be  dis- 
missed with  costs. 

Then,  the  plaintiff  respondent  raises  an 
objection  to  the  form  of  the  decree  granted 
to  her  by  the  Lower  Court.  The  pleader  for 
the  respondent  says  that  the  plaintiff  prayed 
for  a  separation  into  two  equal  shares  of  the 
whole  of  the  property,  to  which  she  and 
the  defendant  were  jointly  entitled  ;  but  the 
Lower  Court,  instead  of  giving  her  the  de- 
cree she  prayed  for,  has  decreed  to  her  joint 
and  undivided  possession  of  her  half  share. 

The  pleader  for  the  appellant  being  called 
upon  to  resist  this  contention,  raises  a  pre- 
liminary objection  which  I  shall  presently 
notice  ;  but  concedes  to  the  plaintiff  that 
the  contention  on  her  part  is  perfectly  cor- 
rect. If  then  the  preliminary  objection  taken 
by  the  defendant  appellant  fails,  the  decree 
which  the  plaintiff  asks  being  a  proper  de- 
cree, should  be  made. 

The  preliminary  objection  raised  as  before 
mentioned  is  taken  under  Section  16  of  the 
Court  Fees'  Act  ;  and  the  words  of  that 
Section  are  : — '*  When  any  appeal  is  presented 
**  to  a  Civil  Court,  not  against  the  whole  of 
"  a  decision,  but  only  against  so  much  there- 
**  of  as  relates  to  a  portion  of  the  subject- 
''  matter  of  the  suit,  and  the  respondent  takes, 
"  under  Section  348  of  the  Code  of  Civil  Pro- 
**  cedure,  an  objection  to  any  part  of  the  said 
**  decision  other  than  the  part  appealed 
'*  against,  the  Court  shall  not  hear  such  ob- 
"jection  until  the  respondent  shall  have 
*'  paid  the  additional  fee  which  would  have 
**  been  payable  had  the  appeal  comprised 
**  the  part  of  the  decision  so  objected  to.'' 

It  is  contended  under  that  Section  that  as 
the  appeal  in  (his  cose  was  presented  only 


against  a  portion  of  the  subject-matter  in 
suit,  namely,  the  decision  relating  to  the  mil 
land,  the  plaintiff  is  not  entitled  to  btve 
the  decree  re- framed  with  reference  to  the 
mal  land  altogether  with  the  other  lands, 
without  paying  the  difference  between  the 
amount  of  the  appeal  payable  for  the  whole 
suit  and  the  difference  paid  by  the  special 
appellant  and  the  sum  of  two  rupees  paid  by 
the  plaintiff. 

There  are  two  distinct  answers  to  this 
preliminary  objection  with  reference  to  the 
circumstances  of  this  case.  Firsts  it  is 
quite  clear  that  so  far  as  the  mal  land  the 
subject-matter  of  the  suit  is  concerned, 
the  decree  can  be  re-framed  or  properly 
framed  by  this  Court ;  and  as  the  decree 
must  be  re-framed  with  regard  to  the  mal 
lands,  I  apprehend  that  it  is  not  possible  to 
do  so  without  re- framing  it  as  to  the  other 
lands  recovered  in  this  suit  in  some  form  or 
other;  and  as  the  separate  possession  by 
partition  is  a  form  of  decree  at  the  option 
of  the  plaintiff,  there  can  be  no  reason  whatp 
ever  against  re-framing  the  decree  as  to  the 
lands  other  than  the  mal  lands  in  such  a 
manner  as  to  award  possession  in  severalty 
to  the  plaintiff. 

Secondly,  I  hold  that  the  Section  of  the 
Court  Fees'  Act  cited  relates  only  to  that 
class  of  cases  in  which  a  party  losing  sub- 
stantially a  portion  of  his  claim  is  precluded 
from  re-agitating  and  re-asserting  that  por- 
tion of  his  claim  before  the  Appellate  Court 
without  paying  the  proper  stamp  fee.  In 
the  present  case,  however,  the  plaintiff  has 
succeeded  in  the  whole  of  her  claim  as  be- 
fore us  in  this  appeal ;  and  she  merely  asks 
this  Court,  as  the  decree  is  before  us,  to 
frame  it  properly,  not  to  alter  it  substan- 
tially nor  to  grant  her  anything  more  than 
she  has  obtained  a  decree  for.  This  we 
think  we  are  injustice  bound  to  do  without 
regard  to  any  stamp  fee,  for  the  express 
purpose  of  terminating  this  litigation^  which 
it  is  admitted  must  further  proceed  unless 
the  decree  be  re-framed  as  asked  for  by  the 
plaintiff. 

The  special  appeal,  therefore,  must  be 
dismissed  with  costs,  and  the  decree  made 
in  favor  of  the  respondent  must  be  re-formed  ; 
and  we  direct  that  the  plaintiff  be  declared 
entitled  to  recover  possession  of  the  lands 
decreed  to  her,  and  that  she  be  put  into 
possession  of  the  same  in  severalty  by  par- 
tition between  the  plaintiff  and  defendant. 
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Bayley,  •/.— I  merely  wish  to  add  a  few 
words  with  regard  to  what  has  been  said  by 
the  pleader  for  the  appellant  as  to  the  Court 
Fees*  Act. 

It  is  urged  upon  us  that  Government 
Revenue  will  suffer  if  we  hear  the  cross- 
tppeal  on  the  part  of  the  respondent,  which 
is  put  in  on  a  stamp  of  two  rupees. 

The  fact  is  that  the  object  of  the  Legis- 
lature in  the  Court  Fees'  Act  is  to  levy 
•tamp  duty  proportionately  on  certain  forms 
of  cross-appeal  under  the  Civil  Procedure 
Code,  where  increase  of  land  or  money  will 
be  the  result.  But  in  this  case  the  stamps 
to  be  given  cannot  affect  the  revenue,  for 
DO  increase  of  land  or  money  will  be  the 
result  of  the  cross-appeal.  This  cross-ap- 
peal is  simply  to  alter  the  form  of  decree  for 
the  same  land,  but  in  severalty  and  no  more. 
It  would  be,  therefore,  unjust,  and  opposed 
to  the  Court  Fees'  Act  not  to  admit  the 
croBS-appeal. 


The  12th  May  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Contracts    (Joint  and   aeweral)— Salt 
against  co-oontractor~  Jorlsdlotlon. 

Case  No.  19  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  \tt  Subordinate  Judge  of  Midnapore, 
dated  the  Zrd  November  1870,  reversing 
a  decision  of  the  Moonsiff  of  that  District^ 
dated  the  24M  June  1870. 

Coomar  Narain  Doss  (Plaintiff)  Appellant^ 

versus 

Bam  Coomar  My  tee  (Defendant)  Respond* 
ent. 

Baboo  Byhuni  Nath  Paul  for  Appellant. 

Moulvie  Murhumut  Hossein  for  Respond- 
ent. 

Plaintiff,  defendant,  and  another  party  had  jointly  and 
•ertrallT  contracted  with  Government  to  do  certain  work, 
depositing^  security  and  stipulating  that  a  percentage 
upon  the  worth  of  the  work  done  should  be  retained 
in  the  handfc  of  Government  to  meet  the  contingency  of 
the  Govemmeat  incurring  expense  in  case  of  failure  ou 


the  part  of  the  contractors.  The  contract  was  complet- 
ed by  one  of  the  contractors,  who  received  the  amount 
which  bad  been  deducted  as  above,  and  gave  a  joint  re- 
ceipt for  the  same. 

Held  that  there  was  nothing  in  law  to  prevent  plain- 
tiff from  recovering  as  from  defendant  his  share  of  the 
said  amount. 

Such  a  suit  was  not  one  for  money  due  on  a  contract 
and  was  not  cognizable  by  a  Small  Cause  Court. 

Kemp^  J. — A  preliminaby  objection  was 
taken  by  the  pleader  for  the  respondent  that 
this  beinor  a  suit  of  a  nature  cognizable  by 
the  Small  Cause  Court,  no  special  appeal 
lies  to  this  Court.  We  think  that  there  is 
no  ground  for  this  contention.  This  is  not  a 
suit  for  money  due  on  a  contract.  There  is 
no  contract  as  between  the  plaintiff  and  the 
defendant,  Ram  Coomar  Mytee,  and  there- 
fore this  not  a  suit  which  is  cognizable  by 
the  Small  Cause  Courts,  We,  therefore, 
overrule  the  preliminary  objection. 

The  plaintiff,  and  the  defendant  Ram  Coo- 
mar Mytee,  and  another  party,  entered  into 
a  contract  with  the  Executive  Engineer, 
Mr.  Kimber,  whereby  the  plaintiff,  and  the 
defendant  Ram  Coomar  Mytee,  Sreemonto 
Lai  and  Bykunt  Nath,  jointly  and  severally 
contracted  to  erect  certain  embankments  for 
the  Irrigation  Department  in  the  district  of 
Midnapore.  Three  thousand  rupees  Go- 
vernment promissory  notes  were  deposited 
as  security,  find  it  was  also  stipulated  that 
for  every  100  rupees  worth  of  work  done 
a  sum  of  10  rupees  or  10  per  cent,  was  to 
be  kept  in  the  hands  of  the  Executive 
Engineer  to  meet  the  contingency  of  the 
Government  incurring  any  expenses  in  com- 
pleting the  work  owing  to  the  failure  of  the 
contractors  to  perform  their  contract.  We 
may  mention  here  that  although  10  per  cent, 
was  originally  agreed  upon,  it  was  subse- 
quently arranged  between  the  parties  that 
5  per  cent  only  was  to  be  kept  in  the 
hands  of  the  Executive  Eugineer  for  the 
above-mentioned  purpose. 

The  plaintiff  says  that  for  work  done  by 
him  and  the  defendant  Ram  Coomar  Mytee 
from  January  to  March,  and  for  work  done 
from  April  to  August  1865  by  the  plaintiff, 
the  defendant  Ram  Coomar,  and  Sreemonto, 
a  total  sum  of  rupees  324  on  account  of 
the  first  period  and  of  766  rupees  on  ac- 
count of  the  second  period,  was  kept  in  the 
hands  of  the  Executive  Engineer  under  the 
terms  of  the  contract.  The  plaintiff,  there- 
fore, sues,  alleging  that  as  the  contract  wag 
completed,  he  is  entitled  to  one-half  of  the 
sum   of  rupees  324   on   the  work  done  by 
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him  and  Ram  Coomar,  and  for  one-third  of 
the  aum  of  rupees  766  on  Uie  work  done 
hy  him  and  hy  Ram  Coomar  and  Sreemonto  ; 
or  to  a  total  of  rupees  417-5-4. 

The  Court  of  first  instance  gave  the 
plaintifif  a  decree  against  Ram  Coomar  in 
the  first  instance,  and  directed  that  if  Rnm 
Coomar  did  not  pay  the  amount  decreed, 
the  plnintifi  would  be  entitled  to  recover 
the  amount  from  Mr.  Kimber.  On  appeal, 
the  Subordinate  Jud(?e  has  reversed  the 
decision  of  the  first  Court  and  dismissed 
the  plaintiff's  suit.  The  Subordinate  Judge's 
decision  seems  to  proceed  on  the  suppo- 
sition that  becnnse  Ram  Coomar  had  com- 
pleted the  work,  therefore  the  plaintiff  was 
not  entitled  to  recover  the  sum  claimed. 
There  is  nothing  in  the  Subordinate  Judge's 
decision  beyond  this  which  requires  parti- 
cular notice. 

We  think  in  this  case  that  the  decision  of 
the  Court  of  first  instance  is  right  and  that 
of  the  Subordinate  Judge  is  wrong  in  law, 
and  that  it  must  be  set  aside  and  the  deci- 
sion of  the  first  Court  restored. 

It  is  admitted  that  the  plaintiff  did  work 
from  January  to  March  1865  and  from  April 
to  August  1865.  It  is  also  not  shown  that 
the  Government  were  put  to  any  extra  ex- 
pense in  completing  the  contract  which  the 
defendants  had  entered  into  jointly  and 
severally  owing  to  the  failure  of  the  con- 
tractors to  perform  their  contract,  and  there- 
fore tbdt  the  Government  through  their 
Engineer  were  not  called  upon  to  incur  any 
expenses  in  completing  the  contract,  which 
were  to  be  met  by  the  amount  deposited  as 
security  in  Government  promissory  notes 
as  well  as  by  the  percentage  of  5  per  cent, 
deducted  upon  the  work  done.  Such  being 
the  case,  we  think  the  first  Court  was  right 
in  holding  that  when  the  contract  was  com- 
pleted by  one  of  the  contractors,  tliere  was 
nothing  in  law  to  prevent  the  plaintiff,  who 
is  admittedly  one  of  the  parties  who  con- 
tracted with  the  Goverjiment  through  their 
Executive  Engineer,  from  recovering  bis 
share  of  the  amount  deducted  as  afore- 
said. We  have  also  been  shown  in  the 
course  of  the  argument  that  the  defendant 
Ram  Coomar  did  receive  and  give  a  joint  re- 
ceipt for  the  amount  which  is  now  claimed 
as  the  amount  which  Mr.  Kimber  had  de- 
ducted and  kept  in  lieu  of  security  in  case 
tlie  Government  should  be  put  to  any  ex- 
pense owing  to  the  non-fulfilment  of  the 
contract  entered  into  by  the  defendajits. 
Such  being  the  case,  it  seems  to  us  clear 


that  the  plaintiff  is  entitled  to  recover  as 
from  Ram  Coomar,  who  has  admittpdly  re- 
ceived these  sums  from  Mr.  Kimber,  his 
share  of  the  money  retained  for  the  woik 
done  by  him  with  Ram  Coomar  a^d  the 
other  contractor.  We,  therefore,  decree  ifce 
special  appeal  and  reverse  the  decision  of 
the  Subordinate  Judge  with  costs. 

As  Mr.  Kimber  has  not  been  made  a 
party  to  this  appeal,  the  decree  of  the  Court 
is  as  against  Ram  Coomar  alone,  and  not 
against  Mr.  Kimber. 


The  12ih  May  1871. 

Present : 

TheHon'bleF.  B.  Kemp  and  F.  A.  Glom, 
Judges, 

Decree— Solehnamali—Prooeediiiff  to 
keep  decree  alive. 

Case  No.  43  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Second  Subordinate  Judge  of 
Hooghly,  dated  the  \9th  November  1870. 


Preo   Madhub 


Sircar  (Decree-holder)  Af- 
pellant, 


versus 


Bissumbhur  Sircar  and  others  (Jadgmeot- 
^ebtors)  Respondents, 

Baboo  Umbika  Churn  i9o<e  for  Appellant. 

Baboos  Chunder  Madhub   Ghose  and  Hem 
Chunder  Banerjee  for  Respondents. 

Where  parties  to  a  suit  which  bad  been  decreed  en- 
tered after  remand  iato  a  compromise  and  filed  a  soleh- 
nainah  in  accordance  with  which  the  case  was  decided : 

HETiD  that  an  application  to  execute  the  solehnamah 
was  not  a  proceedmg  taken  on  the  basis  of  the  decree, 
and  being,  therefore,  illegal,  could  not  keep  the  decree 
alive. 

Kemp,  J.— The  decree-holder,  Preo 
Madhub  Sircar,  is  the  appellant.  The  second 
Subordinate  Judge  of  Hooghly  obeerves 
that  the  decree  was  passed  on  the  i5tb  of 
July  1864.  Subsequently,  on  appeal,  the 
suit  was  remanded  and  both  parties  filed  a 
solehuamah  in  accordance  with  which  ihe 
suit  was  decided,  and  Uie  decree^bojder 
took  out  execution  of  the  said  solebDaoiili 
on  the  20th  of  March  1868.  The  Sab9rdi* 
nate  Jud(i;e  fipuud  that  fhat  pcoeeediflg  to 
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execute  the  solehnarhah  was  liot  a  proceed- 
ibor  iakeii  on  the  hnsis  of  the  decree,  nod 
therefore  it  being  illegal  and  no  proceeding 
to  keep  the  decree  alive  having  been  taken 
between  July  1864  and  the  present  applica- 
tion on  the  27tii  of  September  1869,  he 
htld  that  the  application  was  barred. 

It  is  necessary  in  tliis  case  to  trace  the 
history  of  it  with  a  view  to  ascertain 
whether  the  decree  has  been  kept  alive  or 
not  by  the  proceedings  taken  by  the  decree- 
holder.  The  case  has  been  argued  at  great 
length  and  with  much  ability.  It  appears 
to  us  clear  that  the  decision  of  the  Subor- 
dinate Judge  is  correct  and  that  this  appeal 
most  be  dismissed.  The  decree  was  passed 
on  the  16th  of  July  1864  against  the  re- 
spondents* They  appealed  to  this  Court, 
aod  tliis  Court  remanded  the  case  to  take 
farther  evidence  under  the  provisions  of 
Section  QSS. 

lb  th^  meantime,  the  parties  compromised 
ibe  case  and  executed  a  ruzeennmah  and 
laffe(3namah,  and  the  appeal  being  with- 
drawn was  struck  off  the  file.  Subse- 
qoently,  or  in  March  1868,  the  appellant 
applied  not  to  execute  the  decree  but  to 
execute  the  solehnamah.  Under  Section 
212,  he  was  bound  to  state  the  mode  in 
which  the  assistance  of  the  Court  was 
required  to  enforce  the  decree.  On  turning 
to  the  petition  applying  for  execution,  we 
find  that  the  prayer  was  for  execution  with 
reference  to  the  terms  of  the  solehnamah 
upon  which  the  High  Court's  decree  was 
based.  It  was  farther  stated  that  the  appii- 
eaot  had  obtained  a  certificate  under  Act 
XXVII  of  1860  ;  that  the  opposite  party  had 
not  acted  up  to  the  terms  of  the  solehnamah, 
and  therefore  the  prayer  was  to  execute  the 
solehnamah  and  to  obtain  possession  with 
wassilat.  Now,  it  is  admitted  by  the  plea- 
der for  the  appellant  that  that  petition  did 
not  apply  for  execution  of  the  decree,  and 
that  the  lower  Court  was  not  competent  to 
enforce  the  solehnamah  in  the  execntion 
stage  but  only  by  regular  suit ;  but  it  is  con- 
tended by  him  that  under  Section  15,  Act 
XXIII  of  1861,  it  was  the  duty  of  the 
Court  either  to  return  the  application  for 
correction  to  the  person  making  it,  or  with 
the  consent  of  such  person  to  cause  the 
necessary  correction  to  be  made  ;  that  the 
Coai-t  not  having  done  so  and  having  receiv- 
e<i  that  application  as  an  application  to 
execute  the  decree,  and  having  kept  it  for 
tome  time  on  its  file,  that  he  is  entitled  to 


deduct  the  period  during  which  the  applica- 
tion was  on  the  file  of  the  lower  Court. 

In  support  of  this  view,  a  decision  pub- 
lished in  Volume  VI,  Weekly  Reporter, 
page  15,  has  been  relied  upon  by  the  pleader. 
That  decision  contemplates  a  case  where  a 
party  put  in  an  application  to  execute  a  de- 
cree. That  application  when  it  was  put  in  was 
in  time,  and  therefore  the  learned  Judges  held 
that  the  Judge,  if  the  application  was  in- 
correct or  irregular,  ought  to  have  returned 
the  application  for  correction  as  soon  as  it 
was  put  in,  instead  of  keeping  it  for  six 
months  when  it  became  barred  under  the 
statute  of  limitation.  But  that  case  does 
not  in  any  way  apply  to  the  case  before  the 
Court.  In  this  case,  there  was  no  ap- 
plication to  execute  the  original  decree  ;  the 
application  was  made  most  distinctly  to 
execute  the  solehnamah.  Now,  the  terms 
of  the  solehnamah  altogether  differ  from  the 
original  decree.  Baboo  Hem  Chunder  Baner- 
jee,  for  the  special  respondent,  pointed  out 
several  instances  in  which  the  solehnamah 
varied  the  original  decree.  It  will  be  suffi- 
cient to  point  out  that  the  claim  for  wassilat 
which  had  been  decreed  was  given  up  ;  that 
each  party  was  to  pay  their  own  costs  ;  that 
the  consideration  money  of  certain  proper- 
ties was  given  up  ;  that  certain  properties 
were  exclusively  made  over  to  the  other 
side  which  had  been  claimed  and  had  been 
decreed,  and  that  land  was  given  in  exchange; 
and  there  is  also  a  clear  alteration  of  the 
terms  of  the  decree  as  to  the  extent  of  the 
shares  of  the  parties.  In  short,  we  think 
it  sufficient  to  say  that  the  razeenamuh  and 
sufieenamah  altogether  did  away  with  the 
decree  and  varied  it.  Subsequently,  after 
the  decree-holder  found  out  his  mistake,  he 
appears  to  have  made  an  application  to  this 
Court  on  the  1st  of  September  1869,  or 
very  shortly  before  he  made  his  last  ap- 
plication to  execute  the  decree.  That  ap- 
plication was  not  made  in  the  presence  of 
the  opposite  party  nor  were  they  present 
when  the  order  wa^  passed.  The  order  of 
the  learned  Judge,  Mr.  Justice  Macpherson, 
who  sat  alone,  is  to  this  effect, — that  he  does 
not  see  that  he  can  interfere  in  the  case 
now  ;  that  the  appeal  to  this  Court  having 
been  simply  withdrawn  and  struck  off,  the 
original  decree  of  the  Court  of  first  instance 
stands  unreversed  ;  that  the  proceedings 
which  took  place  in  that  Conrt  have  not 
the  effect  of  setting  aside  or  altering  that 
decree  ;  and  that  it  appeared  tb  him  that  the 
applicants  must  move  under  that  decree,  and 
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not  ID  tills  Court  in  the  manner  proposed  bj 
Lim.  Acting  upon  this  suggestion,  the  ap- 
pellant, on  the  27th  of  September  1869, 
sought  to  execute  the  original  decree  ;  but 
on  that  date,  either  taking  as  the  starting 
point  the  date  of  the  decree,  namely,  15ih 
July  1864,  or  the  date  of  the  order  of  the 
High  Court  of  the  30ih  of  January  1866, 
lie  is  clearly  beyond  time.  The  application 
"which  he  made  in  March  1868  not  being 
an  application  to  enforce  the  decree,  there 
lias  been  no  application  under  Section  20, 
Act  XIV  of  1859,  to  enforce  or  keep  the 
original  decree  alive  within  three  years  from 
the  last  application,  which  was  made  on  the 
27th  of  September  1869. 

We,  therefore,  think  that  the  Subordinate 
Judge  was  right  in  holding  that  the  applica- 
tion was  barred,  and  we  dismiss  the  appeal 
with  costs. 


The  I2th  May  1871. 

The  Hon'ble  A.  6.  ^Macpherson  and  Onoo- 
cool  Chunder  Mookerjee,  Judges. 

SmbankmentB— RlgrlitB  —  Vser^ 
OnQB  probandl. 

Case  No.  1647  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  1  Sth  May 
1870,  reversing  a  decision  of  the  Moon* 
siff  of  Jiehar,  dated  the  7th  January 
1870. 

Heeranond  Sahoo  (Plaintiff)  Appellant^ 

versus 

Muesamut  Ehubeeroonissa  (Defendant)  Re- 
spondent, 

Mr,  R.  E,  Twidale  for  Appellant. 

Moonshee  Mahomed  Fm*<>o/ for  Respondent. 

A  party  claiming  to  erect  a  bund  in  a  natural  flowing 
river  so  as  entirely  to  cut  off  the  water  from  another 
p^rty,  is  bouud  to  prove  that  he  has  acquired  the  legal 
right  to  do  so  by  user. 

Macpherson,  J. —  We  have  some  besita- 
liuu  in  interferiog  with  the  jadgmenft  of  the 


Lower  Appellate  Court  in  this  instance,  be* 
cause  the  case  has  evidently  been  very  care- 
fully tried  and  considered. 

The  point  in  which  we  think  that  the  judg- 
ment of  the  Court  below  is  defective  (and 
upon  which  we  think  it  is  necessary  that 
the  case  should  be  remanded)  is  that  there 
is  no  clear  finding  as  to  the  right  of  the  de- 
fendant to  erect  the  bund  complained  of. 
The  bund  is  erected  in  a  natural  flowing 
river  ;  and  it  is  alleged  by  the  plaintiff  and 
admitted  by  the  defendant  that  it  entirely 
cuts  off  the  water  from  the  plaintiff.  That 
being  so,  it  appears  to  us  that  it  lies  opoa 
the  defendant  to  prove  his  right  to  erect  the 
bund. 

It  is  not  perfectly  clear  in  what  light  the 
Judge  of  the  Court  below  yiewed  the  ques- 
tion of  onus  ;  and  it  is  not  quite  clear  whe- 
ther he  did  or  did  not  mean  to  find  as  a  fact 
that  the  defendant  had  proved  a  legal  right 
of  user  to  this  bund.  We  have  no  doubt, 
'  however,  that  the  defendant  cannot  erect 
this  bund  as  against  the  plaintiffs,  unless  be 
proves  that  he  has  acquired  the  legal  right 
to  do  so  by  user. 

The  Court  must  now  decide  distinctly  and 
expressly  for  what  length  of  time  the  de- 
fendant has  been  in  the  habit  of  erecting 
this  bund,  and  whether  he  has  been  in  the 
habit  of  erecting  it  for  such  a  length  of 
time  as  gives  him  a  legal  right  to  maintain 
it  as  against  the  plaintiff. 

It  appears  to  us  that  the  question  as  to 
whether  there  is  or  is  not  water  in  the  old 
bed  of  the  river  has  very  little  to  do  with 
the  matter  which  is  now  in  dispute  between 
the  parties.  We  think,  also,  that  the  ques- 
tion whether  the  present  bed  of  the  river 
runs  through  the  defendant's  old  reservoir, 
has  also  very  little  to  do  with  the  present 
matter.  There  is  no  doubt  upon  the  case,  as 
stated  by  both  parties,  that  the  river  has  for 
very  many  years  run  in  the  channel  in 
which  it  is  at  present  ;  and,  that  being  so, 
the  plaintiff  is  entitled  to  have  the  reason- 
able and  ordinary  use  of  its  water,  unless 
the  defendant,  by  having  gained  the  right  fo 
erect  the  bund,  is  entitled  to  divert  the 
water  from  its  natural  course. 

This  case,  therefore,  is  remanded  in  order 
that  the  precise  nature  of  the  defendant's 
right  in  respect  of  that  bund  may  be  inquir- 
ed into  and  decided.  The  parties  respee- 
tively  will  bear  their  own  costs  of  this  ap- 
peal. 
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The  12th  May  1871. 

Present: 

The  HoQ'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Jitdge. 

Xortflragror-Potnees  —  Intermediate 
holders— Vnder-teniire. 

Case  No.  1816  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Jessore,  dated 
the  Slst  May  1870,  reversing  a  decision 
of  the  Moonsiff  off  that  District,  dated 
the  26th  January  1870. 

Houlvie  Ahmed  Ali  and  another  (Plaintiffs) 
Appellants, 

joersus 

Bhoobun  Mohun  Dass  (Defendant)  Respond- 
ent. 

Mr.  R.  E.  Twidale  and  Baboo  Hem  Chun- 
der  Banerjee  for  Appellants. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondent. 

The  mortgagors  of  a  talook,  having  succeeded  in  a 
iuit  lor  redemption  against  the  mortgagees  and  persons 
to  whom  the  latter  had  given  a  portion  of  the  estate 
in  pQtnee,  were  pnt  in  possession  under  the  decree. 
They  then  brought  a  suit  for  a  declaration  of  their 
right  to  receive  rent  from  two  under-tenants  (T  and  M), 
who  had  given  them  a  kubooleut,  but  against  whom 
defendant  had  obtained  a  decree  for  rent  in  the  CoUec- 
Iot'i  Court  Defendant's  case  was  that  within  the 
Ulook  was  a  jumma  formerly  held  by  one  B  who  had 
sold  it  to  him,  and  that  he  (defendant)  had  been  paying 
rent  to  the  mortgagee's  putneedar  and  had  settled  the 
nnder-tenanta  F  and  M  in  B*s  dwelling  house  at  a 
certam  rent. 

HiLD  that  the  real  question  was  whether  the  jote 
Jamma  gave  defendant  a  right  to  possession  as  agamst 
mortgagors  re-entering  after  redemption,  t.  e.,  what  was 
its  nature,  whether  mowrosce  mokururee,  or  otherwise. 


Norman,  C.  7.— Moulvie  Ahmed  Ali 
and  Moulvie  Abdool  Jubbur,  the  plaintiffs, 
brooght  this  suit  for  possession  of  1  pakee 
aad  4  kanees  of  land  included  within  talook 
No.  28. 

The  plaintiff's  case  is  that  this  talook  No. 
28  called  Mookeem  Ehan  was  mortgaged  in 


the  year  1202  by  the  predecessor  in  title  of 
the  present  plaintiffs  to  one  Eazee  Tureek- 
oollah  ;  that  the  plaintiffs  brought  a  suit 
for  redemption  against  the  mortgBgees  and 
certain  other  persons  to  whom  the  mort- 
gagees had  granted  a  portion  of  the  estate 
in  putnee,  and  obtained  a  decree  for  posses- 
sion on  the  30lh  May  1866,  and  that  hnder 
this  decree  they  were  put  in  possession  in 
August  1867.  The  plaintiffs  further  allege 
that  Futeek  Karigur  and  Mookeem  Karigur 
gave  a  kubooleut  for  5  pakees  15  kanees  of 
land  on  the  14th  Kartick  1274,  or  30th 
October  1867.  The  defendant  alleging  that 
these  two  persons  Futeek  Karigur  and 
Mokeem  Karigur  were  his  tenants,  had 
sued  them  for  rent  in  the  Collector's  Court 
under  the  provisions  of  Act  X  of  1859.  The 
plaintiffs  intervened  and  the  Deputy  Collec- 
tor made  a  decree  in  favor  of  the  defeudaut 
in  the  present  suit ;  upon  which  the  plaint- 
iffs in  the  present  suit,  Ahmed  Ali  and 
Abdool  Jubbar,  brought  their  suit  to  have 
their  right  to  receive  rent  from  the  land  in 
dispute  declared. 

The  defendant's  case  is  that  within  the 
plaintiff's  talook  No.  28  there  was  a  jumma 
formerly  held  by  one  Bissonath  Manjee  at 
20  rupees  sicca,  or  co.s*  rupees  21-6  annas  | 
that  Bissonath  Manjee  sold  this  jumma  to 
the  defendant  on  the  15th  of  Assar  1262  ; 
that  after  this  purchase  of  Bissonath's  in- 
terests, the  defendant  settled  Futeek  and 
Mokeem  Karigur  in  the  dwelling  house 
which  had  formerly  belonged  to  Bissonath 
Manjee  paying  a  rent  of  1-4  annas.  The 
defendant  says  that  he  has  been  paying  rent 
to  the  proprietor  of  the  Meergunge  Factory 
to  whom  the  mortgagees  granted  a  poriion 
of  the  talook  in  putnee. 

The  first  Court  made  a  decree  in  favor 
of  the  plaintiffs  on  grounds  into  which  it  is 
not  necessary  that  we  should  enter  here. 
But  amongst  other  things.  Baboo  Grish 
Chunder  Cbowdhry,  the  Moonsiff,  held  that 
the  defendant  could  not  show  that  the 
jumma  of  20  rupees  hud  been  created  by 
the  talookdars  before  the  date  of  the  mort- 
gage ;  that  the  defendant  could  not  show 
what  was  the  nature  of  the  jote  jumma, 
whether  it  was  mowrosee,  mokururee,  or 
otherwise. 


From  that  decision,  there  was  an  appeal 
to  the  Subordinate  Judge  who  laid  dowa 
two  issues.  He  appears  to  have  wholly 
misunderstood  the  nature  of  the  questiong 
which  he  had  to  try. 
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He  firat  supposes  that  the  plaintiffs  had 
pot  proved  that  they  ever  ejot  a  kubooleut 
from  Futeek  Kari^ur  and  Mokeem  Karigur  ; 
that  the  plaintiffs  have  nor.  proved  that  the 
land  in  dispute  was  included  in  talook  No. 
28  ;  and  then  he  raised  a  question  whether 
the  defendant  actually  purchased  the  juraraa 
rights  of  the  land.  He  dismisses  the  plaint- 
iffs' case  on  tlie  ground  that  they  had  failed 
to  prove  the  affir.mative  of  the  issues  which 
he  had  raised. 

Now  it  appears  that  there  is  really  no 
doubt  whatever,  in  fuct  it  is  admitted  by 
both  sides,  that  the  lands  in  dispute  were 
included  in  talook  No.  28.  There  is  on 
the  record  a  kubooleut,  which  appears  to 
liave  been  rejjistered.  given  by  Futeek 
Karigur  and  Mokeem  Knrigur  to  the  plaint- 
iffs. There  is  very  little  evidence  as  to 
whether  that  kubooleut  was  given  or  not, 
but  apparently  it  was  a  matter  not  disputed. 
No  doubt,  when  the  plaiutiffa  as  mortgagors 
got  possession  of  the  property  under  their 
decree,  the  under-tenants  wbuld  naturally 
Attorn  to  them.  The  real  question  which 
the  Subordinate  Judge  had  to  try  and  should 
have  tried,  but  which  he  did  not  try,  was 
whether  the  jote  jumma  formerly  held  by 
Bissonath  Manjee  and  his  predecessor  Okeel 
Manjee,  which  has  since  passed  into  the 
hands  of  the  defendant  by  purchase,  was  a 
jumma  which  gave  to  the  defendant  a 
right  to  possession  of  the  land  as  ajrainst 
the  plaintiffs,  the  representatives  of  the  mort- 
gagors, who  have  re-entered  after  the  decree 
for  redemption. 

There  appears  to  be  the  evidence  of 
certain  witnesses,  in  particular  of  two  of 
them,  Bukhtar  Khan  and  Mahomed  Lall, 
which  shows  that  the  Manjeee  were  in 
possession  from,  or  from  before,  the  com- 
mencement of  the  present  century.  If 
Bukhtar  Khan's  evidence  is  to  be  taken 
literally  and  if  his  estimate  of  his  own  age 
be  correct,  he  proves  conclusively  that 
Okheel  Manjee  was  in  possession  prior  to 
the  mortgage  in  1202.  He  may  possibly 
be  mistaken  as  to  his  age,  but  certainly  his 
evidence  goes  to  show  that  the  tenure  was 
a  permanent  and  transferable  tenure;  that 
it  had  been  held  by  the  Manjees  from  father 
to  son,  and  that  it  was  sold  to  the  defendant. 

The  tenure  was  sold  to  the  defendant. 
Of  that  there  is  no  doubt.  If  the  tenure 
liad  not  been  a  permanent  and  transferable 
tenure,  it  was  open  to  the  putneedars  to 
have  questioned  the  right  of  the  defendoDts, 


and  no  doubt  they  would  have  done  so  and 
enhanced  the  rents.  There  is  strong  evi- 
dence on  the  record  on  which  the  Sabord'- 
nate  Judge  will  probably  feel  himself  ja«ti. 
fied  in  coming  to  the  conclusion  that  the 
tenure  was  a  permanent  (ind  transferable 
tenure. 

One  question  is, — has  it  been  held  sipce 
the  time  of  the  settlement  ?  If  not,  it 
appears  to  us  that  there  is  no  reason  what- 
ever why  the  Subordinate  Judge  should 
not  come  to  the  conclusion  that  it  was 
created  subsequent  to  the  settlement  and 
prior  to  the  mortgage. 

We  have  distinct  traces  of  the  tenure  at 
the  commencement  of  the  present  centory. 
The  inference  is  not  that  it  was  created  at 
the  instant  at  which  the  evidence  shows  that 
it  was  an  existing  tenure,  but  that  ft  existed 
then  and  for  some  indefinite  period  autece- 
dently  to  that  time. 

There  is  certainly  evidence  to  justify  the 
inference  that  this  was  a  mowrosee  mo- 
kururee  tenure,  valid  not-only  as  against  the 
mortgagees,  but  as  against  the  whole  world. 

The  case  will  be  remanded  for  re-trial. 
Costs  of  the  former  hearing  and  of  ihla 
appeal  will  abide  the  result. 


The  15th  May  1871. 
Present : 

The  Hon'ble  J.  P.  Norman,  Oficiating 
Chief  Justice^  and  the  Hon'ble  G.  Loch, 
Judge. 

Section  35  Act  XXXXZ  of  18«-Ap- 
pllcation— Umltation* 

In  the  matter  of 

Russick  Lall  Chatterjee  and  another, 
Petitioners. 

BaboQ    Umbica    Churn  Banerjee  for  Peti- 
tioners. 

Aq  application  to  the  High  Cotui,  ander  3«ctioQ  39 
of  Act  XXIII  of  1861,  to  order  a  subordinate  Court 
to  receive  an  appeal,  which  in  ordinary  course  ongbt  to 
have  been  received   withia  15  days  ot  the  ougiaal 
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decUioa,  ou-^bt  to  be  made  either  iinmadiately  up<m 
the  quashing  of  the  order  of  the  subordinate  Appellate 
Coart,  or  promptly  and  without  any  avoidable  delay. 

Norman,  C.  /.— Bdssick  Lall  Chatter- 
JEB  aud  Shaikh  Jubboo  were  convicted 
onder  Section  145  of  Act  X  of  1859,  of 
resisting  a  distraint  of  property  belonging 
to  one  Kadir  Biiksh,  They  were  ordered 
by  the  Deputy  Collector  to  make  good  to 
the  distrainer  the  sura  of  688  rupees,  being 
the  value  of  certain  attaclied  crops  which 
)iad  been  cut  aud  carried  away  by  them. 
They  were  also  sentenced  to  a  fine  of  25 
rupees,  aud  in  default  of  payment  to  impri- 
souuient  for  15  days  in  the  Civil  Jail. 

From  that  decision,  Russick  Lall  and 
Shaikh  Jubboo  presented  an  appeal  to  the 
Judge,  who,  on  the  l7ih  February  1870, 
rev6r8e4  the  order  of  the  Deput}^  Collector 
80  far  as  it  directed  the  petitioners  to  pay 
688  rupees  as  damages  to  the  distrainer, 

AmaDutooliah,  as  agent  on  account  of 
Noeserutoonnirisa  Bibee,  the  distrainor,  ap- 
plied to  this  Court  under  Section  15  of  the 
24  aud  25  Victoria,  C.  104,  to  set  aside  the 
Older  of  the  Judge  upon  the  ground  t|iat 
the  Jud^^  iiad  no  jurisdiction  to  entertain 
the  appeal.  This  Court,  ou  the  28ih  January 
1871,  qpafhed  the  Judge's  order  fts  having 
teen  made  without  jurisdiction. 

On  tbQ  10th  of  March  1871,  the  petition- 
ers Russick  Lall  and  Shaikh  Jubboo  present- 
ed an  appeal  to  the  Collector  under  the 
provisions  of  Sections  155  and  156  of  Art 
X  of  1859.  On'  the  ISth  Mnrch,'the  Col- 
lector rejected  the  appeal  upon  the  ground 
that  it  was  out  of  time  ;  that  he  had  iio 
discretion  under  Section  156  of  Act  X  of 
iSo9  to  extend  the  time  for  presenting  a 
petition  of  appeal,  and  that  he  Was  therefore 
pound  to  reject  i(. 

On  the  24th  March,  the  petitioners  ob- 
tained a  copy  of  the  Collector's  order  ;  and 
now  on  this  15ih  of  May,  they  apply  to  this 
bonrt  for  an  order  that  the  Collector  should 
irecelve  their  petition  of  appeal  under  the 
l55th  Section.  The  vakeel  for  the  petii ion- 
erg  refers  to  the  d5th  Section  of  Act  XXIIl 
pf  1861,  contendiug  that  in  any  case  where 
it  appears  to  this  Court  that  in  hearing  an 
appeal  a  subordinate  Court  has  exercised 
^  juriK^K^fion  uu^  vested  iu  him  by  law,  this 
C^urt  may   p<^98  8U9h   orvlwi  iu  \M^  cu§e  as 


to  the  Court  may  seem  right,  and  contends 
that  this  Court  may  now  make  an  order  that 
the  Collector's  Court  may  receive  the  ap- 
peal. And  in  support  of  that  contention, 
he  refers  to  the  case  of  Eristo  Indur  Roy 
Chowdhry  against  Roopinee  Bibee,  reported 
in  VI  Weekly  Reporter,  Act  X  Rulings, 
page  57. 

We  are  of  opinion  that  if  the  Court  is 
to  exercise  the  jurisdiction  of  sending  to 
some  other  Court  an  appeal  which  has  been 
presented  to  and  dealt  witli  by  a  subordinate 
Appellate  Court  which  had  no  jurisdiction 
to  entertain  it,  that  the  application  should  be 
made  promptly,  at  any  rate  within  a  reason- 
able time,  after  the  order  of  such  subordi- 
nate Appellate  Court  has  been  quashed  by 
this  Court  as  made  without  jurisdiction. 
The  appeal  which  the  petitioners  now  seek 
to  present  is  one  which  ought  to  have  heed 
presented  to  the  Collector  within  fifteen 
days  after  the  decision  of  the  Deputy  Col- 
lector. 

It  would  appear  probable  that  the  tiiQe  (of 
appealing  to  the  Collector  had  passed  when 
the  appeal  was  presented  to  the  Jud^e. 
However  that  may  be,  after  this  Court  hh^ 
set  aside  the  order  of  the  Judge  as  ma(}^ 
without  jurisdiction,  the  petitioners  waited 
one  month  and  twenty  days  before  they 
applied  to  the  Collector  to  receive  their 
appeal  ;  and  after  that  appeal  was  rejected 
by  the  Collector  on  the  13th  March,  they 
waited  for  itoo  months  and  two  days  be- 
fore making  the  preseut  application  to  thi^ 
Court. 

We  think  that  where  under  Section  35 
of  Act  XXIII  of  1861,  an  application  is 
made  to  this  Court  to  order  a  subordinate 
Court  to  receive  an  appeal,  which  in  ordi- 
nary course  ou^ht  to  have  been  received 
within  fifteen  days  of  the  original  decision, 
such  application  ought  to  be  made  either  im- 
mediately upon  the  quashiug  of  the  order  of 
the  subordinate  Appellate  Court,  or  at  any 
rate  promptly  and  without  any  avoidat)le 
delay. 

In  the  present  case,  the  time  which  the 
applicant  has  allowed  to  elapse  is  wholly 
unreasonable  with  reference  to  the  time  or- 
dinarily allowed  for  an  appeal. 

We  therefore  think  we  ought  not  tp  in- 
terfere, aud  must  leave  the  parties  to  theiir 
rights  under  the  Deputy  Collector *a  ordei^ 
us  it  stands. 
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Tbe  J  5th  May  1871. 

Present : 

The  Hou'ble  F.  A.  Glover  and  G.  C.  Paul, 
Judges. 

Arrears  of  rent— Jorladlotlon. 

Case  No.  20  of  1871  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rung  pore  ^  dated 
the  27th  December  1870,  reversing  a  de- 
cision of  the  Deputy  Collector  of  that 
District,  dated  the  13/A  May  1870. 

Sharoda  Pershad  Mookerjee  (Plaintiff)    Ap- 
pellanl. 


versus 


Sreenath 


Mookerjee  (Defendant)  Respond- 
ent. 


Mo- 


Baboos   Sreenath   Doss  and  Mohinee 
hun  Roy  for  Appellant. 

Baboo  Kallee  Prosunno  Dutt  for  Respond- 
ent. 

A  suit  by  a  lessor  for  arrears  of  rent  is  triable  bv  a 
Retenoe  Coart  under  Act  X  of  1859,  if  the  princi- 
pal matter  demised  under  the  lease  w  land  and  if  indigo 
factories  on  sach  land  are  merely  the  adjuncts  or  ap- 
purtenances. 

Paul,  J. — In  this  case,  the  plaintiff  sued 
the  defendant  for  arrears  of  rent  due  under  an 
ijarah  lease  in  respect  of  certain  zemin- 
daries  containing,  among  other  things,  3 
or  4  indigo  factories. 

The  Lower  Appellate  Court  has  held  that 
the  Revenue  Court  in  which  the  suit  was 
tried  had  no  jurisdiction  under  the  provi- 
sions of  Act  X  of  1859  to  entertain  such 
a  suit,  it  being  in  the  opinion  of  the  Lower 
Appellate  Court  a  suit  rnther  for  the  rents  of 
the  buildings  and  houses,  &c.,  which  formed 
the  indigo  factory  than  of  lands  which  were 
let  out  for  the  cultivation  of  indigo. 

It  is  quite  clear,  however,  that  in  this  case 
the  principal  matter  demised  under  the  lease 
was  the  land  of  the  zemindaries,  the  two  or 
three  indigo  factories  being  merely  adjuncts 
or  appurtenances  thereto.  That  being  so, 
the  suit  was  for  the  arrears  of  the  rent  of 
land,  and  was  therefore  triable  by  the  Reve- 
nue Court  under  Act  X  of  1859. 

We  do  not  think  it  necessary  to  dis- 
cuss the  cases  cited.  No  one  case  cited  by 
the  Court  below  goes  the  length  of  holding 
that  when  the  principal   subject  matter  of 


a  lease  consists  not  of  buildings  or  houses 
but  of  land,  the  suit  will  not  lie  to  the  Re- 
venue Court.  Here  the  principal  matter 
demised  waa  land  and  the  three  or  four  iu« 
digo  factories  formed  merely  the  adjuncts 
or  appurtenances  thereto. 

We,  therefore,  think  that  the  Revenae 
Court  had  jurisdiction  to  try  the  present 
case,  and  we  accordingly  remand  it  to  the 
Lower  Appellate  Court  to  be  tried  on  the 
merits. 


The  15th  May  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hou'ble  G.  C.  Paol, 
Judge. 

finliaiioement—arotlee— Landlord 
and  tenant. 

Case  No.  1655   of  1870    under   Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  by 
the  .Judge  of  Nuddea,  dated  the  1st  June 
1870,  affirming  a  decision  af  the  Deputy 
Collector  of  Kooshteah,  dated  the  2Stk 
November  1868. 

Sree  Gopal  Mullick  (Defendant)  Appellant, 

versus 

Dwarkanath   Sein    (Plaintiff)    Respondent. 
Baboo  Sreenath  Doss  for  Appellant. 

Baboos  Kalee  Mohun    Doss  and    Bunskee 
Dhur  Sein  for  Respondent. 

In  the  cise  of  a  tenant  who  has  no  right  of  ocoopancy, 
a  landlord's  notice  of  enhancement  under  Section  IS 
Act  X  of  1869  is  valid  if  it  specifies  the  rent  to  which 
the  tenant  will  be  subject  for  the  ensuing  year  and 
the  ground  on  which  enhancement  is  claimed,  even  il 
among  the  reasons  assigned,  are  some  which  wiU 
not  bear  examination.  The  only  limit  to  the  land- 
lord's power  of  enhancement  after  notice  is  the  feimeas 
and  reasonableness  of  the  rent. 

If  the  notice  is  sufficient  to  enable  the  tenant  to 
meet  and  contest  the  landlord's  demand  in  the  origi- 
nal suit  and  on  regular  appeal,  its  insufficiency  cannot 
be  objected  to  in  special  appeal. 

When  a  person  in  possession  of  land  without  paying 
rent  is  served  by  the  landlord,  under  whom  h© 
previously  held,  with  notice  that  he  must  either  qnit 
or  pay  a  reasonable  rent,  and  such  person  choosea  to 
remain  in  possession,  he  must  be  taken  to  have  assent- 
ed to  become  a  tenant  and  is  liable  to  the  pajmeiii 
of  rent, 

Norman,  C.  J.— This  was  a  suit  for  rent 
at  an  enhanced  rate  after  notice. 
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The  defendaDt,  the  parchaser  of  the  te- 
Dore  of  Mr.  Thomas  Kenny,  holds  782  big- 
gabs,  7  cottahs  of  land,  of  which  Mr.  Kenny 
held  11  annas  as  tenant  to  the  plaintiff. 
The  lower  Goarfc  finds  that  he  held  as  a 
ryot. 

The  notioe  of  enhancement,  which  bears 
date  the  21st  of  Ghoitro  1272,  was  in  the 
following  form  :— 

"  Yon  are  in  the  occapation  of  the  lands" 
(describing  them)  *'  without  any  settlement 
**  or  title  ;  you  have  no  ri^rht  of  occupancy 
"  under  Section  6  of  Act  X  of  1859.  You 
*'  are  an  intermediate  holder  between  the 
**  zemindar  and  the  cultivator.  Notice  is, 
*'  therefore,  given  to  you  that  16  days  after 
<'  the  receipt  of  this  notice  you  do  present 
*<  yourself  before  me  and  enter  into  a  settle- 
''  ment  of  the  lands  aforesaid  at  rates  of 
"  rent  to  be  fixed  upon,  so  that  you  may 
<<  take  a  pottah  for  a  few  years  and  give  me 
"  a  knbooleut.  Should  you  not  think  it 
"proper,  you  are  to  surrender  the  land 
''  within  the  said  time.  Should  you  con- 
"  tinue  in  occupation  of  the  lands  in  qnes- 
"  tion  after  the  expiry  of  the  said  time,  then, 
'*  as  the  rent  paid  by  you  at  present  is  far 
*'  below  the  pergunnah  rates  and  the  pre- 
"  vailing  rates  as  well  as  the  rates  prevailing 
"  in  the  surrounding  lands,  and  as  at  present 
"  the  productive  powers  of  the  lands  and 
^'  the  value  of  the  produce  have  increased 
"  without  your  industry,  fair  and  equitable 
*'  rates  are  fixed  for  these  lands  below,  and 
"  you  shall  be  bound  to  pay  the  rents  in 
"  accordance  therewith,  or  khas  possession 
"  of  the  lands  shall  be  taken,  and  no  objec- 
"  tions  on  your  part  to  the  same  shall  be 
"  admitted." 

Then  follows  a  schedule  giving  a  detail  of 
the  lands  with  their  measurement  and  quali- 
tj  and  the  rates  for  each  sort  of  land,  on  the 
footing  of  which  a  claim  is  made  for  rupees 
1,596,  annas  11,  pie  8  as  rent  for  biggahs 
537,  cottahs  7,  chittack  1,  the  amount  of 
the  plaintiff's  11  annas  share  in  the  land. 

Tlie  parties  went  to  trial  and  the  case 
was  once  remanded,  when,  after  an  elaborate 
inqairy  before  the  second  Deputy  Collector, 
the  rates  were  fixed  for  the  different  descrip- 
tions of  land. 

On  the  hearing  of  the  appeal  before  the 
Jodge  from  the  decision  on  remand,  the  ob- 
jection was  for  the  first  time  urged  orally — for 
it  was  not  in  the   written  grounds  of  appeal 


— that  the  notice  of  enhancement  was  insuffl- 
cient.  The  Judge  overruled  the  objection* 
and  the  point  has  again  been  raised  on  special 
appeal  from  his  decision  before  us.  One  of 
the  objections  which  was  also  urged  before 
us,  is  that  defendant  was  a  middleman  and 
that  the  Deputy  Collector  did  not  go  into 
evidence  of  the  rates  paid  by  middlemen. 
The  defendant  does  not  pretend  to  be  a  ryot 
having  a  right  of  occupancy.  That  being  so, 
the  position  of  the  tenant  independently  of 
any  legislative  enactment  would  be  simply 
this  : — he  is  in  possession  of  land  as  a  tenant 
whose  tenancy  is  determinable. 

The  landlord  serves  him  with  notice 
which  informs  him  that  he  may  continue 
to  occupy  the  land  if  he  pleases  at  a 
certain  rent,  and  that  if  he  does  not 
choose  to  pay  such  rent  he  must  quit  the 
land.  Section  13  of  Act  X  of  1859  says 
that  the  notice  to  enable  a  landlord  to  claim 
enhanced  rent  musi  specify  the  rent  to 
which  the  tenant  will  he  subject  for  the  en- 
suing  year^  and  the  ground  on  which  en* 
hancement  of  rent  is  claimed. 

The  notice  served  in  the  present  case 
clearly  gives  the  required  information.  It 
informs  bim  with  reference  to  what  circum- 
stances the  landlord  thinks  himself  entitled 
to  a  larger  rent  than  has  been  hitherto 
paid. 

In  the  case  of  a  tenant  circnmstanced  as 
the  defendant  is,  who  has  no  right  of  occu- 
pancy, the  only  limit  to  the  landlord's  power 
of  enhancement  would  seem  to  be  that  the 
tenant,  if  he  holds  over  after  notice,  will 
not  be  compelled  to  pay  more  than  a  fair  and 
reasonable  rent.  The  Act  requires  that 
the  landlord  should  inform  the  tenant  of 
the  ground  on  which  enhancement  is  sought, 
not  only  that  the  tenant  may  be  enabled  to 
judge  of  the  reasonableness  of  the  demand 
and  of  the  prudence  of  complying  with  it  or 
otherwise,  but  that  he  may  be  prepared  to 
meet  any  case  which  may  be  made  against  - 
him  if  the  matter  should  be  litigated. 

I  may  observe  that  if  the  notice  fairly 
meets  these  requirements,  I  think  it  matters 
little  that  amongst  the  reasons  assigned  for 
claimine:  rent  at  the  enhanced  rate  there  are 
some  which  will  not  bear  examination. 

Again,  if  the  notice  is  sufficient  to  edable 
the  tenant  to  meet  and  contest  the  landlord's 
demand  without  the  risk  of  being  taken  by 
surprise ;  if  he  contests  the  case  in  the 
original  suit  and  on  regular  appeal  in   tlie 
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Court  below  without  objection  to  the  form 
of  the  notice,  it  appears  to  me  to  be  too 
late  to  take  the  objection  by  way  of  spe- 
cial appeal. 

To  allow  such  objections — to  dismiss  a  suit 
for  enhanced  rent  because  some  technical 
objection  can  be  taken  to  the  form  of  the 
liotice — would  be  to  introduce  into  renUsuits 
the  intolerable  evils  of  the  exploded  system 
of  special  demorrers  which  were  put  an  end 
to  for  ever  in  Englnnd  by  the  Common  Law 
Procedure  Acts  of  1862  and  1854. 

I  confess  that  I  am  unable  to  understand 
the  case  of  Kaleennth  Cbowdhry  versus 
Humee  Bibee,  XII  Weekly  Reporter,  506. 
It  is  clear,  however,  that  the  notice  in  that 
case  was  very  different  from  that  which  we 
have  now  to  consider. 

In  Buroda  Kont  Roy  versus  Radha  Churn 
Roy,  Xni  Weekly  Reporter,  163,  I  under- 
stand from  the  language  of  the  decision, 
though  it  is  not  clearly  so  stated,  that  the 
suit  was  not  a  suit /or  enhanced  rent  after 
service  of  notice  but  a  suit  for  a  kubooleut, 
which  is  a  very  different  matter.  If  the 
learned  Judges  meant  to  say  that  when  a 
person  in  possession  of  land  without  paying 
rent  is  served  by  the  zemindar,  under  whom 
he  has  previously  held,  with  notice  that  he 
must  eitlier  quit  the  land  or  pay  a  reason- 
able rent  for  it,  and  after  such  notice  chooses 
to  remain  in  possession,  coming  to  no  settle- 
ment with  the  zemindar,  he  cannot  be  ad- 
judged liable  to  pay  rent  at  a  reasonable  rate 
on  the  footing  of  the  notice,  I  say,  with 
all  respect  for  their  opinion,  that  I  cannot 
agree  with  them. 

I  think  that  in  such  a  case  the  person  re- 
maining in  possession  must  be  taken  to  have 
assented  to  become  tenant  and  to  have  be- 
come liable  to  the  payment  of  rent,  as  was 
held  by  Lord  Wyuford  in  the  English  case 
of  Roberts  versus  Haywnrd,  3  Carrington 
and  Payne,  432.  The  obligation  would  arise 
out  of  the  application  of  a  well-known  prin- 
ciple of  law. 

Thus  in  the  Roman  Law  it  was  held  that 
an  unwritten  covenant  was  made  either  by 
the  interposition  of  words  or  in  some  other 
way  which  signifies  or  pre-supposes  the 
consent.  The  illustration  given  is  : — He 
that  receives  a  deposit  though  he  do  not 
speak  obliges  himself  to  tlie  engagements 
of  depositaries. 

Neither  of  the  cases  cited  touches  the 
point  we  have  to  consider  in  the  present 
CfUe. 


We  have  only  to  say  that  in  the  due 
bow  before  us  the  notice  appears  to  be 
sufficient  to  satisfy  the  requirements  of 
Section  13  of  Act  X  of  1859. 

We,  therefore,  dismiss  the  appeal  with 
costs. 

Pauly  J. — I  concur. 


The  15th  May  1871. 

present: 

The  Hou'ble  E.    Jackson    and    W.    Ainslie, 
Judges. 

Meaaareinent—  Section  lO  Act  VX 
(B.  d.)  of  1862— :l?roc^dar6-J1iri«- 
dlotl6n• 

Case  No.  2482  of  1870  under   Act.  X  of 
1859. 

Special  Appeal  from  a  decision  passed 
by  the  Officiating  Judge  of  Mymensinghy 
dated  the  *60th  August  1870,  affimumf 
a  -decision  of  the  Deputy  Collector  oj  that 
District,  dated  the  Zlst  May  1870. 

Mahomed  Bnhadoor  Mojoomdtr  and  another 
(Defendants)  Appellants^ 


(Plaintiff)    ff*- 


versHS 

Rajah    Raj  Kishen    Singh 
spondent* 

Baboos  Bomesh  Chunder  Afitter  and  ffem 
Chunder  Banerjee  for  Appellants. 

Mr.  R.  T,  Allan  and  Baboos  Unnoda 
Per  shad  Banerjee  and  Shoshee  Bhoosun 
Sein  for  Respondent. 

An  applicant  under  Section  10  Act  YI  (B.  C)  of  18fiS 
must  first  prove  what  steps  he  hns  taken  to  obt&ia  the 
knowled|:e  of  the  tenures  in  bis  estate  and  that  be  is 
unable  lo  measure  because  he  is  unable  toascertaiD 
them.  If  his  averments  are  objected  to,  and  theCoUee- 
tor  proceeds  without  enquiry,  the  proceedings  are  in- 
valid and  without  jurisdiction. 

An  applicant  under  the  abore  Section  must  be  tb« 
proprietor  of  the  estate,  and  not  a  share-holder  only  in 
the  proprietory  body. 

Jackson^  J. — I  DO  not  agree  with  the 
Judge  in  the  view  he  has  taken  of  (be  law. 
Section  10  Act  VI  of  1862.  B.  L.  C  In 
the  first  place,  I  think  it  is  most  important 
(hat  the  applicant  to  the  Collector  uode^ 
this  Section  should  prove  that  he  "btODot 
*'  ascertain  who   arb   the   periotli  Htble   t6 
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"  pay  rent  in  respect  of  the  lands  or  any 
"portion  of  the  lands  comprised  in  his 
"  estate,  and  that  on  that  account  he  is 
**  lifible  to  measure  the  lands  comprised  in 
"  bis  estate."  These  are  the  words  of  the 
law,  and  they  show  the  state  of  facts  upon 
which  alone  there  can  be  an  appliontion  to 
the  Collector,  and  upon  which  alone  the 
Collector  can  assist  the  applicant.  The 
Jodge  admits  that  there  was  no  enquiry 
made  to  ascertain  whether  any  such  state 
of  facts  existed.  One  of  the  tenants  of  the 
estate  who  objected  to  the  application  ap- 
peared and  alleged  that  there  was  no  truth 
ia  the  averments  made  in  the  application, 
aod  that  the  applicant  had  long  been  in 
possession  and  could  not  be  in  ignorance  of 
the  lands  or  tenures  comprised  in  the  estate, 
and  that  the  application  was  only  made  to 
harass  the  tenants.  But  still  no  issue  was 
fixed  upon  the  point  and  no  enquiry  made 
regarding  it.  The  result  is  that  the  Collec- 
tor had  not  jurisdiction  to  act  in  the  matter, 
and  that  all  the  proceedings  must  be  set 
aside  as  invalid.  It  is  worthy  of  remark 
that  some  of  the  Clauses  of  the  Section  are 
penal,  and  deprive  the  ryot  of  his  tenure. 
It  is,  therefore,  the  more  important  that  no 
proceedings  should  be  taken  under  this  Sec- 
tion except  in  instances  where  the  inter- 
ference of  the  Collector  is  absolutely  neces- 
sary, and  in  such  exceptional  circumstances 
as  are  laid  down  in  the  Section.  The  appli- 
cant must  first  prove  what  steps  he  has 
taken  to  obtain  the  knowledge  of  the  tenures 
in  his  estate,  and  that  he  is  unable  to  mea- 
sure because  he  cannot  ascertain  them. 
The  applicant  in  this  Case  makes  general 
assertions,  but  does  not  state  what  steps  he 
took  to  ascertain  the  tenures,  and  how  he 
failed. 

I  think  also  that  the  applicant  under  this 
Section  must  be  **  the  proprietor  of  the 
estate,"  not  a  share-holder  only  in  the 
proprietory  body.  It  is  not  right  that  such 
share-holders  should  have  separate  measure- 
ments. Such  proceedings  would  be  produc- 
tive of  great  annoyance  and  harassment  to 
the  tenants  in  the  estate.  The  law  does  not 
say  that  any  share-holder  of  an  estate  may 
apply  to  the  Collector  ;  and  looking  to  the 
remarkable  provisions  of  this  Section,  it 
seems  to  me  that  it  should  not  be  extended 
beyond  its  plain  terms. 

I  would  set  aside  the  Judge's  order  and 
dismiss  the  plaintiff's  application  with  all 
costs. 

Ainslie,  •/• — I  concur. 


The  15th  May  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  G.  C.  Paul, 
Judges. 

Suit  for  rent— Umltatlon—Seotlon  32 
Act  X.  1859. 

Case  No.   2531    of  1870  under  Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed 
by  the  Officiating  Judge  of  Backergunge^ 
dated  the  29th  August  1870,  affirming 
a  decision  of  the  Deputy  Collector  of 
that  District,  dated  the  4th  June  1870. 

Bykunt  Bam  Roy  (one  of  the  Defendants) 
Appellant, 

versus 

Mussamut   Shurfoonissa  Begum  and  others 
(Plain tiffs)   Respondents. 

Baboo    Sreenath   Banerjee   for   Appellant. 

Baboos  Rash  Beharee  Ghose  and   Doorga 
Mohun  Dass  for  Respondents. 

Under  Section  32  Act  X  of  1859  the  rent  of  any 
portion  of  one  year  (1273)  is  recoverable  at  any  time  up 
to  the  last  day  of  the  third  year  C1276J  after  its  close. 

Glover,  J, — There  is  no  ground  for  this 
special  appeal.  The  Judge  has  found  as 
a  fact  upon  the  evidence  that  the  rents 
were  payable,  as  claimed  by  the  plaintiff, 
in  10  yearly  kists.  It  is  contended  that 
there  is  no  evidence  directly  to  that  point, 
but  that  is  a  question  which  we  cannot  con- 
sider in  special  appeal.  The  Judge  has 
found  generally  upon  the  whole  evidence  ia 
the  case. 

The  question  of  interest  has  been  re- 
peatedly held  by  this  Court  to  be  a  matter 
of  discretion  with  which  this  Court  should 
not  ordinarily  interfere. 

Another  objection,  not  taken  however  ia 
either  of  the  Courts  below,  has  been  now 
taken,  viz.,  that  according  to  the  plaintiff's 
own  statement  his  claim  as  to  the  rent  of 
1273  is  barred  by  limitation.  But  this  is 
not  so.  Section  32  Act  X  of  1859  allows 
a  suit  for  recovery  of  rent  to  be  instituted 
within  three  years  from  the  last  day  of  the 
year  in  which  thearrear  claimed  shall  have 
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recomedue.  The  rent  of  1273,  therefore, 
no  matter  for  what  portion  of  the  year  such 
bent  was  due,  would  be  recoverable  at  any 
time  up  to  the  last  day  of  the  year  1276,  and 
on  this  calculation  the  plaintiff  is  clearly  in 
time. 

Th    special    appeal    is    dismissed    with 
costs. 

Paul,  J.— I  concur. 


The  16th  May  1871. 

Present : 

The  Hon'ble  J.P.Normnn,  Officiating  Chief 
Justice,  and  the  Hou'ble  G.  Loch,  Judge. 

Sharer  of  andlvlded  estate— Rent  suit 
by  sharer— Section  108  Act  VZZZ  of 
1859— Section  «  Act  VIZZ  (B.  C.)  of 
1865. 

Case  No.  32  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  2^'Pergunnahs,  dated  the 
27th  October  1870,  reversing  a  decision 
of  the  Moonsiff  of  Satkhirah,  dated  the 
2eth  February  1870. 

Dwarkanath  Chuckerbutty  (Plaintiff) 
Appellant, 

versus 

Dhon  Monee  Ghowdhrain  and  others  (De- 
fendants) Respondents, 

Baboo  Anund  Chunder  Ghossal  for  Appel- 
lant. 

Baboo   Tarucknath  Dutt  for  Respondents. 

A  suit  by  a  sharer  in  a  joint  undivided  estate  for 
money  due  to  him  on  account  of  his  share  of  the  rent 
of  an  under-tenure  situate  in  such  undivided  estate, 
falls  within  the  provisions  of  Section  108  Act  X  of 
1859. 

Where  the  owner  of  an  undivided  estate  lets  his 
share  to  a  tenant  by  giyin^a  pottah  and  taking  a  kuboo- 
lent,  a  suit  for  the  rent  of  such  undivided  share,  treated 
as  a  separate  and  distinct  under-tenure,  may  come 
under  the  provisions  of  Section  4  Act  VIII  (B.  C  ^ 
of  1865.  ^         '^ 

Norman,  C.  J.— The  plaintiff  sues  for  the 
declaration  of  his  title  and  for  confirmation 
of  his  possession  in  a  half  share  of  mouzah 
Raranuggur,  and  for  the  reversal  of  the 
sale  of  that  estate  by  the  Collector  under 
Act  X  of  1859.  He  alleges  that  in  FaU 
goon  1274,  i.  e.,  February  1868,  the  former 
holders  of  the    tenure    sold   it   to    him   for 


400  rupees;  and  that  after  this  sale 
the  defendants  under  a  decree  for  arrears 
of  rent,  which  they  had  obtained  against 
the  plaintiff's  vendors  in  1866,  fraodulently 
put  up  the  tenure  to  sale  and  purchased  it 
for  11  rupees. 

The  first  Court  found  that  the  sale  was 
fraudulent  and  illegal,  declared  that  the  sale 
to  the  defendants  be  invalid,  and  decreed 
that  the  plaintiff's  title  be  confirmed.  Oq 
appeal,  the  Judge  finds  that  the  Revenue 
Court  erroneously  proceeded  in  the  execo- 
tion  case  under  the  Bengal  Act  VIII  of 
1865,  and  sold  the  tenure  instead  of  selliog 
merely  the  right  title  and  interest  of  the 
judgment-debtors.  He  also  finds  that  the 
Revenue  Court  exceeded  its  power  and  that 
the  sale  must  be  held  ineffectual  to  pass 
more  than  the  right  title  and  interest  of  the 
judgment-debtors,  **  that  is  to  say,  the  inter- 
est  of  the  plaintiff^  to  whom  it  had  previous- 
ly passed,'^  The  learned  Judge  then  makes 
a  decree  declaring  that  the  defendants  pur- 
chased at  the  sale  the  one  half  share  of  the 
interest  held  by  the  plaintiff  in  the  under* 
tenure. 

From  that  decision  there  has  been  a  special 
appeal,  and  it  has  been  admitted  on  the  part 
of  the  respondent's  vakeel  that  if  the  Judge 
is  correct  in  saying  that  the  sale  passed  only 
the  right  title  and  interest  of  the  judgroeot- 
debtors,  such  sale  does  not  in  any  way  afect 
the  interest  of  the  plaintiff  who  had  acquired 
his  title  by  purchase  from  the  judgment-debt- 
ors 6  months  before  the  sale  under  Act  X 
of  1859  under  which  the  defendants  have 
acquired  their  supposed  rights.  But  it  has 
been  contended  by  the  respondent's  vakeel 
that  the  decision  of  the  Judge  is  capable  of 
being  supported  upon  another  ground, 
namely,  that  the  sale  in  the  Collector's  Court 
really  took  place  under  the  provisions  of 
Section  4  Act  VIII  of  1865,  B.  C. 

Now,  in  considering  this  question,  it  is 
necessary  to  look  carefully  to  the  facts  of 
the  case.  The  property  of  which  the  de- 
fendants, as  zemindars,  held  an  eight  annas 
share  was  ijmalee.  In  1225,  the  separate 
proprietors  of  the  several  8  annns  share  ia 
Ramnuggur  executed  separate  pottalis,  each 
granting  8  nunas  of  Ramnuggur  to  the  plain- 
tiff's vendors  at  separate  rents.  The  land 
was  then  jungle,  and  the  cultivated  portion 
of  it  was  described  in  each  of  these  pottaha 
as  151  beegahs.  In  pursuance  of  a  provi- 
sion contained  in  each  of  these  pottabs,  the 
land  was  sobsequenily  measured.  The  mea- 
surement took  place   in  the  year   1246,  and 
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upon  that  measorement  jummabuodees  were 
drawu  up  sbowiDg  the  total  rental  oq  ao- 
coaot  of  166  beegabs  15  cottabs  and  4 
gaodabs  of  land  to  be  44  rupees  and  8 
aaaas,  of  which  tbe  share  of  the  defendants 
in  the  present  case  was  22  rupees  and  4 
aonas.  There  were  three  jummabundees;  one 
showing  tbe  share  in  the  entire  rent  payable 
to  the  eight  annas  shareholder,  and  the  other 
two,  each  showing  the  sum  of  11  rupees  and 
2  aDoas  as  payable  to  each  of  the  two  other 
4  annas  shareholders.  The  defendants  sued 
sod  got  a  decree  in  1866  for  rent  on  the 
footing  of  that  jummabundee;  and  I  think  it 
is  impossible  to  doubt  that  the  decree  for 
sach  rent  is  rightly  and  correctly  described 
as  a  decree  given  in  favor  of  a  sharer  in  a 
joint  undivided  estate  for  money  due  to  him 
OQ  account  of  his  share  of  the  rent  of  an 
QDder-tenure  situate  in  such  undivided  es- 
tate. If  that  be  so,  the  case  falls  within  the 
provisions  of  Section  108  Act  X  of  1859, 
and  tbe  learned  Judge  Mr.  Beaufort  was 
quite  right  in  saying  that  the  sale  took  place 
nnder  the  provisions  of  that  Section. 

I  have  no  doubt  that  the  owner  of  an 
undivided  estate  may,  by  giving  a  pottah 
and  taking  a  kubooteut,  let  his  share  of  the 
property  to  a  tenant  and  agree  to  receive 
rent  from  such  tenant  in  respect  of  a  tenure 
which  may  consist  of  his  undivided  share  ; 
and  if  that  be  the  case,  it  may  well  be  that 
a  suit  for  rent  of  such  undivided  share, 
treated  as  a  separate  and  distinct  under-te- 
nure,  may  come  under  the  provisions  of 
Section  4  of  the  Bengal  Act  VIII  of  1865. 

In  the  present  case,  it  is  clear  that  the 
fresh  engagement  under  the  jummabundees 
was  for  an  entire  rent  of  which  the  shares 
were  separately  allotted,  and  in  respect  of 
such  shares  the  parties  entered  into  such 
separate  engagements  as  to  render  them 
liable  to  suits  for  such  separate  shares  of 
the  rent.  I  think,  therefore,  that  after  that 
engagement  evidenced  by  those  jummabun- 
dees, it  cannot  be  said  that  the  separate 
share-holders  in  the  undivided  estate  crea- 
ted several,  distinct  and  separate  auder- 
tenares  in  respect  of  their  undivided  shares. 
The  judgment-debtors  at  the  time  of  the  sale 
noder  Section  108  had  already  sold  every 
thing  which  they  possessed  in  the  tenure 
to  the  DOW  plaintiff,  and  therefore  tbe  de- 
fendants zemindars  by  that  remarkable 
purchase  of  property,  which  had  recently 
fetched  400  rupees,  for  11  rupees  got  no- 
thing. I  cannot  say  that  I  regret  that  I  am 
able  to  reverse  the  decision  of  the  Judge 


and  declare  the  plaintiff  entitled  to  the  de- 
claration prayed  for. 

The  plaintiff  will  get  his  costs  in  all  the 
Courts. 
Loehy  J. — I  concur. 


The  17th  May  1871. 

Present : 

Th9  Hon'ble  F.  A.  Glover  and  G.  C.   Paul, 
Judges. 

Bid  treasure— RtcrhtB  of  finder— Sec- 
tion 8  Regrulation  V  of  1817. 

Case  No.  98  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Hooghly^  dated  the  29th 
December  1870. 

Oma  Churn  Banerjee  (PeHtioner)  AppeU 
lant, 

versus 

The  Collector  of  Hooghly  on  behalf  of  Gov- 
ernment (  Opposite  Party)  Respondent. 

Baboo  Tarucknath  Dutt  for  Appellant, 

Baboo  Unnoda  Pershad  Banerjee  for  Be« 

spondent. 

Under  Section  8  Regalatioo  V  of  1817,  the  finder  of 
hidden  treasure  loses  bis  right  to  the  same,  if  he  does 
not  notify  his  discovery  to  the  Zillah  Judge  within  one 
month. 

Any  custom  which  there  might  have  been  in  respect 
to  the  ownership  of  discovered  treasure  was  done  away 
with  by  the  enactment  of  Begulation  Y  of  1817. 

Glover^  J. — The  appellant  in  this  ease 
objected  to  the  order  passed  by  the  Judge 
of  Hooghly  in  respect  of  the  ownership  of 
certain  treasure  found  in  a  field  within  the 
appellant's  zemindaree.  It  appears  that 
certain  persons  in  the  course  of  digging  a 
field  within  the  appellant's  estate  came  upon 
an  earthen  pot  containing  some  348  rupees. 
There  was  a  quarrel  amongst  themselves  re- 
garding the  appropriation  of  the  money, 
which  the  SEcmindar  heard  of,  and  so  came 
in  and  took  it  on  his  own  account.  The 
zemindar  claims  this  property  in  the 
first  plac^  alleging  that  he  was  the  person 
who  found  it,  inasmuch  as  it  was  found  by 
his  servants  while  carrying  out  his  orders 
in  digging  a  field. 

If  this  he  so,  and  if  he  be  entitled  to  call 
himself  the  finder  of  this  hidden  treasure, 
it  is  quite  clear  that  under  Section  8  of 
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Regulation  V  of  1817,  be  has  lost  his  right, 
inasmuch  as  he  did  not  notify  the  fact  of 
the  money  being  found  to  the  Zillah  Judge 
within  one  month  as  required  by  the  Regu- 
lation. He  then  states  that  supposing  that 
he  is  not  entitled  to  claim  as  finder,  he  is 
entitled  to  get  the  money  under  the  general 
custom  of  the  country  which  gives  property 
of  this  description  to  the  owner  of  the  es- 
tate in  which  it  is  found. 

Now,  in  the  first  place,  whatever  custom 
there  might  have  been  at  one  time  with 
regard  to  such  matters  was  done  away  with 
by  the  enactment  of  Regulation  V  of  1817, 
the  preamble  of  which  states  expressly  the 
reason  why  that  law  was  enacted,  namely, 
because  of  the  doubt  which  had  arisen  as  to 
the  disposal  of  such  property  on  account  of 
the  conflicting  provisions  of  the  Hindoo  and 
Mahomedan  Law;  and  even  were  we  to  sup. 
pose,  for  the  sake  of  argument,  that  there  was 
such  a  custom  still  existing,  it  is  quite  clear 
that  the  appellant  could  not  be  called,  in  the 
sense  which  he  seeks,  the  owner  of  the  soil, 
inasmuch  as  the  ownership  of  the  soil  for 
such  purposes  would  be  the  ruling  power  of 
the  country,  that  is,  the  Government. 

The  appeal  is  dismissed  with  costs. 


The  17th  May  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge, 

Rigrlit  of  way— PnTchaser. 

Case  No.  1835  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  24'Pergunnahs,  dated  the 
26th  May  1870,  modifying  a  decision  of 
the  Additional  Moonsiff  of  that  District, 
dated  the  ^\st  December  1869. 

Nabeen  Chunder  Bullub  (Plaintiflf) 
Appellant^ 

versus 

Bboobun  Chunder  Mundul  and  another 
(Defendants)  Respondents. 


Baboos  Kalee  Mohun  Doss  and   Ashootosh 
Dhur  for  Appellant. 

Baboos  Sreenath    Doss  and  Bern   Chunder 
Banerjee  for  Respondents. 

The  purchaser  of  a  house  acquires  the  right  to  the 
use  of  a  way  to  a  road  which  had  been  enjoyed  with  the 
house  by  the  vendor  if  it  is  not  merely  a  right  to  a 
way  of  necessity,  but  a  particular  right  over  a  defiofid 
path. 

Norman,  C.  J, — This  is  an  appeal  from 
the  decision  of  the  Judge  of  24-Pergunnah8. 
The  plaintiff  claims  a  right  of  way  by  a  nar- 
row palh-way  leading  from  a  house  occupied 
by  him  aI6ng  the  front  of  four  different  houses, 
or  portions  of  houses,  belonging  to  the  de- 
fendant Bhoobun  Mohun  Mundul,  north- 
wards to  a  public  road.  The  evidence 
proves  that  the  house,  of  a  portion  of  which 
the  plaintiff  has  become  possessed  by  pur- 
chase from  Nobongo  Dassee,  the  widow  of 
Puran  Chunder  Mundul,  was  formerly  en- 
joyed by  four  share-holders.  Bhoobun  Mo- 
hun, Bycunt  Nath,  Ryechurn,  and  Puraa 
Chunder,  and  that  a  partition  took  place,— it 
does  not  appear  when,  but  probably  a  very 
long  time  ago, — between  these  four  several 
brothers  and  co-sharers,  by  which  the  per- 
tion  of  the  house  on  the  south  was  allotted 
to  Puran  Chunder.  Puran  Chunder  died 
about  12  years  ago,  and  it  is  in  evidence 
that  during  the  lifetime  of  Puran  Chunder 
and  subsequent  to  the  partition,  he  enjoyed 
a  right  of  way  from  the  house  now  in  the 
possession  of  the  plaintiff  from  a  point  at 
the  north-western  extremity  of  that  house 
running  northwards  to  the  public  road. 
It  is  also  clear  that  a  right  of  way  over  that 
specific  path  was  enjoyed  by  Puran  Chunder 
in  his  lifetime,  by  his  widow  after  his  death, 
and  by  the  plaintiff  after  his  purchase  for  a 
period  which,  we  have  no  doubt  upon  the 
evidence,  very  considerably  exceeds  12  years 
before  the  commencement  of  the  suit.  The 
result  of  that  evidence  is  to  establish  that 
the  plaintiff,  who  is  the  purchaser  of  the 
house  in  question  from  Nobongo  Dassee,  ia 
now  entitled  to  a  right  of  way  over  the 
path  in  question  to  the  public  road.  lo 
purchasing  the  house  from  Nobongo— assum- 
ing as  we  do  for  the  purpose  of  the  present 
argument  that  Nobongo  had  a  right  to  sell 
the  house— the  plaintiff  acquired  the  righi 
lo  the  use  of  the  way  which  had  been  enjoy- 
ed with  the  house  by  the  person  who  sold 
to  him. 
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The  Judge  appears  to  have  taken  a  mis- 
taieD  view  of  the  right  of  the  plaiutiff.  He 
lays  : — **  I  think  timt  the  plaintiff  cannot 
''insist  on  the  re-opening  of  this  particular 
'4tne  of  way.  All  that  he  can  claim  is  an 
"easy  and  uninterrupted  means  of  communi- 
**  cation  between  his  house  and  the  road. 
'^  He  can  claim  a  right  of  way  to  the  road, 
'^but  not  the  particular  line  of  way  across 
''  the  land  of  the  defendant  which  he  has 
''hitherto  used/'  If  the  right  which  was 
Tested  in  the  plaintiff  was  a  mere  right  to 
what  is  called  a  way  of  necessity  the 
Judge's  view  might  have  been  correct,  but 
what  the  plaintiff  in  the  present  case  esta- 
blishes by  the  evidence,  not  only  of  his  own 
witnesses,  but  of  those  of  the  defendant,  is 
a  specific  property, — a  particular  right  of 
way  over  a  defined  path.  One  of  the  defen- 
dant's own  witnesses  says  that  in  the  latter 
part  of  Puran's  life,  he  never  knew  him  to 
go  through  the  house  now  occupied  by  the 
defendant  or  to  use  any  other  way  except 
the  path  in  question. 

Several  objections  have  been  taken  on  the 
part  of  the  respondent  to  the  maintenance 
of  the  present  action.  Now,  we  propose  to 
consider  one  or  two  of  the  objections  to  the 
maintenance  of  the  suit  in  detail.  The 
first  point  which  it  is  material  to  consider 
is^hether  the  defendant  having  built  over 
the  path  in  question  and  obstructed  the 
plaintiff's  right  of  way,  the  plaintiff  has 
precluded  himself  bj  acquiescence  from 
coining  to  the  Court  to  ask  for  the  removal 
of  the  obstructioo. 

The  defendant  first  ^hstructed  tlie  way 
on  the  3l8t  Jyest  1276,  and  the  plaintiff^  on 
tihe  9th  Assar,  that  is,  9  days  afterwards, 
instituted  this  suit  in  the  Moonsiff's  Court 
praying  for  the  removal  of  the  obstruction. 
It  is  clear,  therefore,  that  the  plaintiff  in- 
stantly resorted  to  the  Court  to  ask  for 
relief  firom  the  obstruction. 

The  next  objection  was  that  the  plaintiff, 
in  praying  for  the  removal  of  the  obstruc- 
tion rn  the  road,  is  not  acting  in  good  faith. 
It  was  contended  that  the  plaintiff  is  not 
merely  seeking  to  enforce  his  legal  right,  but 
is  doing  so  for  the  purpose  of  harassing  and 
vexing  the  defendant.  Bat  unfortunately 
for  (he  defendant  it  is  in  evidence  that  the 
defendant,  at  the  time  when  he  commenced 
-the  obslraction,  heard  that  the  plaintifi 
objected  to  it,  upon  which  he  threatened 
sbe  .plaiotiff  and  said  that  '*  he  would  see 
**  lioir  the  plaintiff  liked  eaHng  his  own 


house,"  clearly  showing  that  he  meant  to 
give  the  plaintiff,  who  is  a  comparatively 
poor  man,  a  taste  of  the  costs  and  expenses 
of  litigation.  We  think  after  that  it  does 
not  lie  in  the  mouth  of  the  defendant  to 
complain  that  the  plaintiff  insists  on  his 
legal  rights. 

The  next  point  is  that  the  suit  having 
been  instituted  on  the  9th  Assar  1276,  on 
the  18th  Assar,  that  is  9  days  afterwards, 
the  plaintiff  sold  his  property  to  one 
KooDJ  Behary  Pal  for  600  rupees  with  a 
number  of  stipulations  as  to  the  payment 
of  costs,  which  shew  pretty  clearly  that  this 
suit,  as  now  brought,  is  the  suit  of  Eoonj 
Behary  P4l  who  has  some  grudge  or  other 
against  the  present  defendant.  One  of 
these  stipulations  was  that  "  if  the  plaintiff 
"  is  successful,  Eoonj  Behary  Pal  is  to  get 
all  the  costs."  Certainly,  that  is  not  an 
agreement  which  the  Court  ought  to  favor, 
and  we  should  not  be  doing  justice  if  we 
allowed  Koonj  Behary  to  reap  any  benefit 
from  it.  Therefore,  we  think  that  while 
ordering  the  defendant  to  remove  the  ob- 
struction and  re-open  the  way  which  existed 
before  the  commencement  of  this  suit  within 
6  weeks  after  the  service  on  him  of  this 
decree,  we  ought  not  to  give  costs  in  this 
suit,  but  leave  each  party  to  hear  his  own 
coats. 


The  18th  May  1871. 

Present: 

The  Hon^ble  J.  P.  Norman,  Offimating  Chief 
Justice,  and  the  Hon^ble  G.  Loch,  Judge. 

Sfttoppel— Be8-4idjadleata. 

Case  No.    63  of   1871   under    Act  X  of 
1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  2'k'Pergunnahs,  dated  the 
27th  October  1870,  modifying  a  decision 
of  the  Deputy  Collector  of  Diamond 
Harbour,  dated  the  Zlst  March  1870. 

Aokhil  Chnnder  Mookeijee  and  others 
(Plaintiffs)  Appellants^ 

versus 

Sbib  Narain  Ghose  (Dtifeudunt)  Re* 
spondent. 


Digitized  by 


Google 


528 


Ciml 


THE    WEEKLY  REPORTER. 


Bulingg.  [Vol  XV. 


Batons  Chunder  Madhub    Ghose  and  Hem 
Chunder  Banerjee  for  Appellants. 

Baboo  Bama  Churn  Banerjee  for  Re- 
spondent. 

Such  matters  only  as  are  decided  between  the  parties 
by  the  decree  in  the  suit,  ought  to  be  treated  as  binding 
against  them  in  subsequent  litigation.  No  part  of  the 
reasoning  on  the  findings  of  fact  which  have  induced 
the  Court  to  come  to  its  decision  is  binding  as  between 
t.he  parties  further  than  for  the  purposes  of  the  particu- 
lar decision. 

Norman,  C.  J. — This  is  a  suit  for  the 
rents  of  certain  lands  within  the  plain! iff's 
zemindaree  at  an  enhanced  rate  after  notice  ; 
to  which  the  defendant  made  answer  that 
his  tenure  was  not  liable  to  enhancement, 
because  the  land  had  been  held  at  a  rent 
which  had  not  been  changed  from  the  date 
of  the  permanent  settlement. 

The  zemindaree  is  held  in  two  shares,  of 
one  of  which — the  7  annas  share — the  plain- 
tiffs became  the  purchasers  at  a  sale  in  1861. 
The  plaintiffs  iu  1863  brought  a  suit  against 
the  present  defendants  praying  for  a  kuboo- 
leut  at  an  enhanced  rate  of  rent. 

After  a  remand  by  this  Court  on  special 
appeal  from  the  decision  of  the  Judge,  the 
Deputy  Collector  of  Diamond  Harbour,  Mr. 
Pratt,  by  a  decision  dated  the  31st  May 
1866,  seems  to  have  held — for  we  cannot 
tay  that  he  distinctly  and  in  direct  terms 
decided — that  the  tenure  was  not  protected 
from  enhancement,  because  he  thought  that 
the  evidence  produced  by  the  defendant  as 
to  uniform  payment  of  rent  for  20  years 
was  suspicious  apd  unsatisfactory.  But  he 
went  on  to  try  the  issue  as  to  whether  the 
defendant  was  liable  to  enhancement,  and 
ultimately  he  held  that  on  account  of  the 
then  recent  cyclone  the  tenant  could  not 
afford. to  pay  higher  rent;  and  he  therefore 
dismissed  the  suit. 

The  present  suit  was  brought  on  the  8th 
July  1868.  The  Judge  finds  that  the  re- 
ceipts of  rent  which  have  been  produced  by 
the  defendant  are  genuine,  and  that  certain 
tokas  or  accounts  of  collections  made  during 
the  years  1265,  1267  and  1268,  during 
which  time  the  7  annas  share  was  in  the 
possession  of  the  9  annas  share-holder,  are 
al89  genuine,  and  that  these  dakhilahs  and 
ioAas  prove  that  the  rent  was  not  varied  for 
n  period  of  something  like  40  years.  On 
these  grounds,  the  Judge  dismisses  the  suit 
and  declares  the  defendant's  tenure  is  not 
liable  to  eahancement. 


It  is  objected  before  us  on  special  appeal 
that  the  finding  of  the  Deputy  Collector  in 
his  decision  of  May  1866  that  the  tenure 
was  not  one  protected  from  enhancement 
ought  to  have  been  treated  by  the  Judge  u 
conclusive  in  the  present  suit. 

The  Judge  says  : — "  The  judgment  (of  the 
"  Deputy  Collector  of  May  1865)  was  not 
"  final  in  regard  to  the  issue  of  a  fixed 
*'  rental,  because  it  did  not  rest  on  the  Court's 
'*  finding  on  that  issue.  It  proceeded  on 
**  other  grounds  ;  and  as  the  suit  was  dis- 
"  missed  the  defendant  had  no  opportunity 
**  of  appealing  or  of  contesting  the  point  in 
^*  the  Appellate  Court  since  the  plaintiff  does 
"  not  prefer  an  appeal." 

We  think  that  the  Judge  is  right  in  hold- 
ing that  the  finding  of  the  Deputy  Collector 
in  1865  was  not  a  decision  binding  oo  the 
defendant,  or  which  can  be  treated  as  having 
bound  the  defendant  by  way  of  estoppel  or 
otherwise  in  the  present  suit.  It  wos  open 
to  the  defendant,  notwithstanding  that  find- 
ing, again  to  contest  the  question  of  the  lia- 
bility of  his  tenure  to  enhancement. 

According  to  the  English  rule,  the  finding 
on  an  issue  between  the  same  parties  in  a 
former  suit  is  only  conclusive  by  way  of 
estoppel  in  those  cases  where  that  which  is 
called  the  ^tic/ym^n/ in  England,  and  wSich 
is  equivalent  to  what  is  called  the  decree 
here,  proceeds  on  the  very  point  decided  by 
the  verdict  or  finding  of  fact  on  the  issue. 
A  judgment  is  not  conclusive  as  to  any  mat- 
ter which  came  collaterally  in  question  ;*see 
The  Duchess  of  Kingston's  case — Per  Sir 
William  DeGrey,  Lord  Chief  Justice  of  the 
Common  Pleas,  delivering  the  unanimons 
opinion  of  the  Judges  in  the  House  of  Lords, 
Smith's  Leading  Cases,  424.  Lord  Ellen- 
borough  in  Outram  versus  Moorwood,  III 
East,  346,  has  rightly  treated  the  question 
as  being  whether  the  defendant  was  estopped 
by  a  former  verdict  and  judgment  on  the 
same  point  in  the  action  on  trespass. 

In  Barrs  versus  Jackson  (1  Yo.  and  Co.  C. 
C,  p.  585)  Vice-Chancellor  Knight  Bruce 
stated  the  rule  against  re-agitating  matter  ad- 
judicated to  be  subject  to  this  restriction: 
'*  that  however  essential  the  establishment  of 
'*  particular  facts  may  be  to  the  soundness 
**  of  a  judicial  decision  ;  however  it  rosy 
''  proceed  on  them  as  established ;  and  bow- 
"  ever  binding  and  conclusive  the  decisioa 
**  may,  as  to  its  immediate  and  direct  object, 
*'  be,    those   facts  are     not  all  necessarily 
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**  established  conclusively  between  the  par- 
"  ties,  and  either  may  again  litigate  them 
*^  for  any  other  purpose  as  to  which  they 
''  may  come  in  question  ;  provided  the  im- 
"  mediate  subject  of  the  decision  be  not  at- 
'*  tempted  to  be  withdrawn  from  its  operation 
"  80  as  to  defeat  its  direct  object." 

These  decisions  show  that  such  matters 
only  as  are  decided  between  the  parties  by 
the  decree  in  the  suit  ought  to  be  treated  as 
binding  against  them  in  subsequent  litiga- 
tion. No  part  of  the  reasoning  on  the  find- 
ings of  fact  which  have  induced  the  Court  to 
come  to  its  decision,  are  binding  as  between 
the  parties  further  than  for  the  purposes  of 
the  particular  decision. 

In  Taylor  on  Evidence — Section  1528, — 
it  is  pointed  out  that  if  for  any  cause  '*  no 
final  judgment  of  the  Court  has  been  pro- 
nounced upon  the  matter  in  issue,  the  pro- 
ceedings are  not  conclusive." 

Now  in  the  case  before  us  the  final  deci- 
sion of  the  Court,  that  is,  the  final  decree  of 
the  Collector,  did  not  proceed  on  his  decision. 
Bach  as  it  was,  that  the  tenure  was  not  lia- 
ble to  enhancement.  The  decree  was  a  de- 
cree dismissing  the  suit  for  a  kuhooleut  at 
an  enhanced  rate.  The  reason  which  im- 
mediately induced  the  Collector  to  pronounce 
that  decision  was  the  absence  of  proof  that 
the  rate  demanded  was  reasonable  under  all 
the  circumstances.  Incidentally,  and  not  as  a 
matter  on  which  his  decision  proceeded,  the 
Collector  expressed  an  opinion — I  can  scarce- 
ly put  it  any  higher,  but  assuming  that  he 
decided  the  matter,  the  Collector  decided — 
that  he  was  not  precluded  from  proceeding 
to  enhance  by  any  proof  which  the  defend- 
ant was  then  able  to  give  before  him  of  the 
fact  that  he  held  from  the  time  of  the  per- 
maoeni  settlement  at  a  fixed  rate. 

The  special  appellant  has  failed  to  esta- 
blish the  soundness  of  the  view  of  law  which 
he  has  put  before  the  Court,  and  we  see  no 
reason  for  disturbing  the  judgment  of  the 
Judge  on  that  point. 

The  other  point  urged  before  us  is  one 
pnrely  of  fact.  The  Judge,  on  the  evidence, 
has  come  to  the  conclusion  that  the  tenure 
was  not  liable  to  enhancement.  Whether  that 
decision  is  right  or  wrong,  it  is  not  open  to 
question  on  special  appeal. 

We  diamiss  this  appeal  with  costs. 


The  18ih  May  1871. 

Present : 

The   Hon'ble  L.    S.   Jackson  and    A.   G. 
Macpherson,  Judges, 

Jorisdiotlon— Act  XZi   of  1858— Ma- 
nagrer'a  powers. 

Case  No.  24  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  oj  Sarun,  dated  the  I  si 
November  1870. 

Sheo  Prosunno  Chobey  (Petitioner) 
Appellant^ 

versus 

Gopal  Sum  (Opposite  Party)  Respondent. 

Baboo  Omurnath  Bose  for  Appellant, 

No  one  for  Respondent. 

Per  Jackson,  J.— Where  a  manager  is  appointed 
under  Act  XL  of  1858,  the  Civil  Court  has  no  authori- 
ty to  restrict  or  limit  by  de<*cription  or  otherwise  the 
nature  or  extent  of  the  minor's  property. 

Jackson,  J.— In  the  order  made  by  the 
Judge  in  this  matter  which  the  appellant 
complains  of,  the  Judge  appears  to  have 
gone  beyond   his   strict   authority. 

Act  XL  of  1858  empowers  the  Civil  Court, 
under  certain  circumstances,  to  appoint  mana- 
gers to  the  property  of  minors.  Those  mana- 
gers, when  so  appointed,  are  vested  with 
authority  to  take  and  manage  the  property 
of  minors,  and  are  bound  to  do  so  to  the  best 
of  their  judgment  and  ability.  The  Court 
has  no  authority  to  restrict  or  limit  by  de- 
scription or  otherwise  the  nature  or  extent 
of  the  minor's  property  ;  and  if  any  ques- 
tion should  afterwards  arise  of  the  manager 
having  improperly  given  up  or  mis-mana- 
ged the  property  belonging  to  the  minor, 
the  order  of  the  Judge  made  on  this  occa- 
sion will  certainly  be  no  protection  to  him. 
The  Judge's  order,  therefore,  in  this  respect, 
appears  to  be  incorrecjt  ;  but  it  does  not 
appear  that  the  appellant  before  us  has 
any  locus  standi  upon  which  he  is  entitled 
to  come  in  and  complain  of  the  order. 
The  appeal,  therefore,  so  far  as  he  is  con- 
cerned, must  be  dismissed,  but  the  Judge 
should  consider  the  observations  which  I 
have  made  and  regulate  himself  accord- 
ingly. 

Macpherson,  J, — Without  saying  that  the 
Judge's  order  is  right,  I  agree  in  thinkiog 
that  this  appeal  must  be  dismissed. 
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Tfce  ISili  May  1871. 

Pteseni : 

Tbe  Hon'ble  L,   S.   Jackson   aod 
Maepheriioo,  Judges. 

B«are«— Jndflrmoat— XUeontlom 

Case  No.  58  of  1871. 

Special  Appeal  from  an  order  passed  by 
the  Officiating^  Judge  of  Tirhoot,  dated 
the  Sih  December  1870,  reversing  an 
order  of  the  S udder  Moonsiff  of  that 
District,  dated  the  24th  June  1870. 

Mirza  Mebdee  Beg  ( Jadgment-debtor,  Ob- 
jector) Appellant^ 

versus 

Zellal  Tbakoor  and  others  (Decree-bolders) 
Respondents^ 

'Mr.  B.  E.  Twidale  for  Appellant. 
No  one  for  Respondents. 

Whero  a  decree  of  the  Sudder  Court  was  in  general 
terms,  m.,  '*  that  the  appeal  be  decreed  with  costs," 
though  the  judgment  indicated  a  different  intention  : 

Held,  that  the  decree  ought  not  to  have  been  used 
to  obtain  execution  for  the  whole  of  the  claim,  but 
restricted  to  that  which  it  was  the  manifest  intention 
of  the  Court  to  grant 

Jackson,  J. — It  certainly  does  appear,  as 
alleged  by  tbe  special  appellant,  that  the 
Judge  has  put  an  erroneous  construction 
on  the  order  of  the  late  Sudder  Court  made 
in  December  1860.  The  decree  of  that 
Court  being  in  extremely  vague  and  general 
terms,  namely,  **  that  the  appeal  be  decreed 
"with  costs,"  resort  should  have  been  had 
to  the  judgment  which  accompanied  it,— in 
the  first  place  to  the  Oordoo judgment  which 
was  filed  with  the  decree,  and  if  that  did 
not  clear  up  the  matter,  then  to  the  original 
judgment  itself  in  English,  a  copy  of  which 
could  have  been  easily  obtained.  It  appears 
clear   enough,  even    from    the   Oordoo, — at 

all   events   from   the  English  judgment, 

what  relief  the  Sudder  Court  intended  to 
give;  and  that  was,  that  the  plaintiff  having 
succeeded  in  obtaining  a  decree  in  respect 
of  the  share  owned  by  one  Meher  Ali  out  of 
the  property  which  he,  the  plaintiff,  claim- 
ed, ought  not  to  have  been  made  to  pay  the 
costs  of  the  defendants  as  to  the  whole  of 
the  property,  but  that  he  ought  himself  to 
liave  recovered  a  decree  with  costs  as  to  the 
share  of  Meher  Ali.  It  seems  singular  that 
ft  docree  should  have  been  made*  wiihoai 
»pe6iflea«KQ  of  tb«t  iharo,  and  that  tbe 


plaintiff  should  have  been  satisfied  witliBuch 
a  decree  ;  but  certainly  the  plaintiff  ought 
not  to  be  allowed  to  make  use  of  snch  a 
decree  as  he  obtained,  for  the  purpose  of 
obtaining,  as  he  appears  to  have  obtained^ 
execution  in  respect  of  the  whole,  of  bii 
original  claim,  but  ought  to  be  restricted 
to  that  which  alone  it  was  the  maaifest 
intention  of  tbe  Sudder  Court  to  gm 
him. 

The  order  of  tfie  Jodge,  therefore,  in  m 
far  as  it  allows  the  plaintiff  to  execute  the 
decree  for  the  entire  two  annas  of  tbe  pro- 
perty^ in  dispute,  with  coets,  ranet  be  re- 
versed,  and  he  will  pass  a  fresh  ordler  ia 
accordance  with  the  deeree  of  the  Stidder 
Court  as  explained. 


3£tupherson,  J.— I  am  of  Uie 

nion. 


op- 


The  18th  May  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson   and  A.  G. 
Macpherson,  Judges. 

Prooeedingra  In  exeoatlon. 

Case  No.  78  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Gya,  dated 
the  2Zrd  December  1870,  affirming  an 
order  of  the  Subordinate  Judge  of  that 
District,  dated  the  7th  May  1870. 

Moonshee  Syud  Ameer  Ali  (Decree-holder) 
Appellant, 

versus 

Saheb  Singh  (Judgment-debtor)  Respondent. 

Mr.  R.  E,   Twidale  for  Appellant. 

Mr.   R.    T.    Allan    and    Baboo     Vnnoda 
Pershad  Banerjee  for  Hespondent. 

Where  an  applicant  for  execution  did  nothing  beyond 
depositing  tullubana  without  indicating  tbe  mode  io 
which  execution  was  to  be  obtained,  hie  proceeding  was 
held  not  to  be  a  bond  fide  proceeding  keeping  hii 
decree  alive. 

Jackson,  J.— It  appears  to  us  that  the 
order  of  the  Judge  in  this  case  is  supported 
by  the  Full   Bench  Ruling*  to  wlrich   he 
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ret'ersi.  The  Judge  finds,  and  appiiffeBiilf, 
b»  bad  groand  for  fioding,  tha^  in  poiot 
of  faet  there  had  been  no  proceeding  taken 
bf  iim  judgment-creditor  to  enforce  his 
decree  wiihiin  three  years  next  before  the 
8lh  June  1864  ;  and  in  point  of  fact,  the 
order  of  the  Court  exeoutiug  the  decree 
dated  in  November  1861  may  be  taken  as 
affording  some  evidence,  coupled  ^idh  the 
pcevioua  order  which  the  Court  had  made, 
tluit  the  decree-holder  in  fact  was  not  taking 
the  proceedings  that  he  might  and  fught 
to  have  taken  if  he  intended  to  execute 
bis  decree. 

It  seems  that  having  applied  generally 
for  execution,  he  was  desired  to  put  in  a 
list  of  the.  property  of  the  judgnyent-debtor 
which  be  desired  to  attach,  but  be:  Dever 
putinanysocb  list;  in  short,  never  went 
beyond  merely  depositing  tnllubana  for  the 
Bervica  of  notice. 

The  case  of  the  Maharajah  of  Burdwan, 
which  is  to  be  found  in  XIV  Weekly  Report- 
er, page  21,  Privy  Council  Rulings,  is 
qaite  distinguishable  from  the  present  case. 
Iq  the  Burdwan  case,  the  Court  executing 
the  decree,  it  appears,  had  before  it  a  sub> 
stantial  application  on  the  part  of  the  decree- 
holder  for  the  arrest  of  the  representative 
of  the  original  debtor,  and  the  question 
arose  whether  such  representative,  being 
a  lady  of  rank,  was  liable  to  be  taken  in 
execution  or  not.  The  Court  finally  deci- 
ded that  she  was  not  so  liable,  and  the 
Privy  Council,  in  disposing  of  that  question, 
remarked  that  up  to  the  time  when  that 
order  was  passed,  there  was  a  proceeding 
to  keep  in  force  the  judgment,  decree,  or 
order  origio^ally  made,  and  that  that  proceed- 
ing was  pending  "  every  day  of  the  time 
"  and  every  hour  of  every  doy"  until  it 
was  disposed  of  by  the  order  above  referred 
to. 

In  this  case,  however,  there  was  no  pro- 
ceeding of  that  sort  pending,  because  all 
that  the  execution  creditor  had  done  was 
to  ask  for  execution  without  indicating  the 
mode  in  which  execution  was  to  be  obtained. 
The  Court  called  upon  him  to  supply  that 
omission  by  filing  a  list  of  the  property  to 
be  attached,  which  however,  he  never  did. 
Filially^  the  Court,  on  his  continued  orais- 
sibn,  ordered  the  case  to  be  struck  off.  We 
think,  therefore,  that  the  Judge  was  justi- 
fied lo  holding  that  the  plaintiff  was  barred, 
and  that  thia  appeal  ought  to  be  dismissed 
yfidk  costo. 


The  18th  May  1871. 

Present : 

The  Hon'ble  A.  6.  Macpherson  and  Onoo- 
cool  Chunder  Mookerjee,  Judges, 

JarlBdtotlon— Prieatiy  mlnlatratfons. 
—Sharer's  rigrlita— Rifirht  of  aotion. 

Case  No.  155  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Patna,  dateA 
the  lOth  May  1870. 

Magjoo  Paadaen  (Plaintiff)  Appeliant, 

versus 

Bam  Dyal  Tewaree  and  others  (Defendants) 
Respondents, 

Bahoos  Mohesh  Chunder  ChowdJiry  and 
Romesh    Chunder  Mitter  for  Appellant 

Mr.  M,  L.  Sandel  for  Respondents. 

A  suit  will  lie  against  priests  for  a  certain  share  of 
their  earnings,  if  brought  on  the  ground  of  partnership 
or  of  contract,  express  or  implied  ;  but  in  the  absencd 
of  such  partnership  or  contract  such  a  suit  will  not  lie 
even  against  a  priest  newly  appointed  by  the  jnjman, 
simply  on  tho  ground  of  hereditary  right  to  perform  the 
ceremonies  of  a  particular  family,  such  right  being  not 
enforceable  at  law. 

A  party  seeking  to  establish  his  right  to  share  in  the 
ministrations  of  officiating  prie-^ts,  is  entitled  to  bring 
a  civil  suit  to  have  his  rights  ascertained  and  declar- 
ed, if  based  partly  on  kobalahs  which  are  contested,  and 
partly  on  the  right  of  succession. 

Mookerjee^  J. — The  object  of  this  suit  is 
two-fold.  The  plaintiffs  seek  in  the  first 
instance  to  establisit  their  right  to  share  in 
the  ministrations  on  the  river  bank  at  Palna 
from  the  ghaut  of  Maharajah  Ram  Naraia 
Singh  to  the  garden  of  Jafer  Khan  by  pur- 
chase  from  Ram  Dyal  and  others  under  4 
kobalahs,  dated  respectively  11th  November 
1&57,  15th  January  1859,  15ih  August  1863, 
and  2nd  October  1866,  plaintiffs  being 
members  of  the  some  family  with  defend- 
ants. Secondly,  the  plaintiffs  pray  that  a 
sum  of  75  rupees  9  annas  be  awarded  to 
tliem,  being  a  moiety  of  rupees  151-2  annas 
received  by  the  defendauts  on  the  occa- 
sion of  the  shradh  of  one  Kaloo  Misser, 
as  by  virtue  of  the  aforesaid  kobalahs 
they  are  entitled  to  a  half  share  of  all  of- 
ferings received  by  the  defendants  at  the 
above  ghaut.  The  plaintiffs  aHcg«  that 
having  sued  the  defendants  in  the  Court  of 
Small  Causes  for  the  recovery  of  this  amount, 
I  the  defuidMito^  raiMd  tho  false^  plea  that  the 
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kobalahs  were  not  bona  fide  documents  exe- 
cuted on  receipt  of  any  consideration,  but 
were  mere  paper  transactions  executed  be- 
namee  in  the  name  of  tlie  plnintiffa  for  a 
certain  purpose.  It  is  then  alleged  that  in 
consequence  of  this  plea  the  Court  of  Small 
Causes  refused  to  entertain  the  suit,  but 
dismissed  it  as  involving  questions  of  title 
which  that  Court  had  no  jurisdiction  to  try, 
referring  plaintiffs  to  the  ordinary  Civil  Court 
for  redress. 

The  plaintiffs  have,  consequently,  institu- 
ted this  suit  for  an  adjudication  of  their 
right  on  the  ground  that  they  have  actually 
and  bona  fide  purchased  from  the  defendants 
their  share  of  the  offerings,  and  have  paid  full 
and  good  consideration  for  the  same.  The 
plaint  is  not  very  full  and  explicit,  but  there 
appears  to  be  no  doubt  whatever  that  one  of 
the  objects  of  this  suit  is  to  have  a  declara- 
tion from  the  Court  that  the  purchases  are  not 
nominal  but  bond  fide,  I  am  of  opinion  that 
it  is  quite  competent  to  a  Civil  Court  to  en- 
tertain a  suit  of  this  nature.  The  simple 
question  to  be  determined  in  such  a  case  is 
the  question  which  the  Subordinate  Judge 
has  laid  down  for  decision  in  the  1st  issue* 
of  fact  in  page  13  of  the  printed  book. 

The  other  prayer  contained  in  the  plaint  is 
also,  I  think,  a  matter  cognizable  by  theCivil 
Court,  though  it  may  be  also  cognizable  by 
the  Court  of  Small  Causes.  The  plaintiffs 
allege  that  although  the  defendants  have  sold 
to  them  a  moiety  of  their  right  to  share  in 
the  ministrations  at  a  particular  place  of  the 
river  bank,  the  defendants  have  taken  the 
whole  of  the  offerings  and  would  not  give 
to  the  plaintiffs  their  legitimate  and  proper 
share  of  them  which  they  had  expressly 
covenanted  and  agreed,  for  a  valuable  con- 
sideration, to  give  to  them  by  the  several 
kobalahs  executed  by  the  defendants  in 
plaintiff's  favor.  This  would  be  a  matter  of 
simple  contract,  and  the  only  material  points 
that  would  arise  for  determination  would  be 
whether  by  the  terms  of  the  deed  the  de- 
fendants have  agreed  to  allow  the  plaintiffs 
to  share  in  the  profits  arising  from  the  mi- 
nistrations in  the  ghaut,  and  whether  the  de- 
fendant having  obtained  articles  of  a  certain 
value  on  account  of  these  ministrations  have 
refused  to  give  plaintiffs  their  share  of  those 
articles. 

•  LThis  issue  was  to  the  following  effect:— Whe- 
ther the  pardiAse  of  the  alleged  share  of  thn  birt  by 
plaintiffs  and  their  ancestors  was  bond  fidty  or  frandu- 
lent,  the  purchase  having  been  made  without  considera- 
tion, and  whether  plaintiffs  and  their  ancestors  have  had 
poi4M6ioa  of  it  since  th«  time  of  their  purchafter.] 


I  think  the  Subordinate  Judge  was  wrong 
in  holding  that — **  If  the  plaintiff^'s  alleged 
'*  right  on  persons  be  recognized  on  ground 
**  of  her  being  a  hereditary  priestess,  it  will 
"  be  improperly  interfering  with  the  liberty 
^*  of  men  who  have  an  interest  and  inalieQ- 
"  able  right  to  choose  their  own  priesfs  for 
**  performance  of  ceremonies  which  the  Hin- 
**  doo  La^  which  governs  their  case  pre- 
^' scribes."  This  is  not  a  suit  by  a  priest  to 
enforce  any  right  as  against  jujmans,  but  is 
one  foi:  a  share  of  the  fees  obtained  by  the 
members  of  a  family  of  purohits,  one  of 
whom  had  transferred  his  share  to  the  plain- 
tiff for  a  valuable  consideration,  the  plaintiff 
being  also  a  member  of  that  family. 

Suppose  A  was  a  purohit  of  a  family  and 
was  in  receipt  of  all  the  fees  paid  by  that 
family  on  occasions  of  religious  ceremonies. 
Suppose  A  died  leaving  2  sons,  one  a  mnjor 
and  another  a  minor,  and  the  jujmans  being 
still  anxious  to  employ  the  descendants  of 
their  late  priest,  call  in  the  adult  member  to 
officiate  at  the  ceremonies  in  their  family  be- 
cause he  was  a  son  of  their  priest,  and  with 
a  view  that  the  members  of  the  family  of 
his  late  priest  be  supported  by  the  fees 
given  on  such  occasions  to  the  officiating 
priest,  showing  no  inclination  to  prefer  the 
one  member  to  the  exclusion  of  the  other ; 
I  apprehend  that  under  such  circumstances 
the  minor  son  of  A  will  be  entitled  to  share 
with  his  brother  the  offerings  received  by 
him  at  these  ministrations.  This  will  not 
be  interfering  with  the  liberty  of  the  juj- 
man  to  employ  whomsoever  they  like,  but 
will  be  furthering  the  object  the  jujmans 
had  in  view. 

In  the  present  case,  if  Bam  Dytl  had, 
as  a  matter  of  contract,  agreed  and  sti- 
pulated to  share  with  the  plaintiffs  the 
fees  that  would  be  received  by  him  from 
persons  who  have  to  perform  certain  cere- 
monies at  a  particular  place,  he  would,  I 
think,  be  bound  to  fulfil  his  part  of  the 
contract  and  give  the  plaintiff*  the  share  he 
has  covenanted  to  give  for  a  valuable  con- 
sideration, supposing  the  first  issue  is  de- 
cided in  plaiutiff^s  favor.  The  decisions  in 
in  V  Weekly  Reporter,  page  222  j  X  Weekly 
Reporter,  page  114  ;  S,  D.  for  1852,  page 
405  ;  S.  D.  for  1855,  page  2  ;  and  S.  D., 
1857,  page  362,  are  in  point  and  shot?  that  a 
suit  brought  against  a  defendant  on  the 
ground  of  inheritance  or  contract  will  lie 
in  the  Civil  Court  though  it  be  for  fees 
paid  by  a  jujman  to  the  defendant  as  the 
officiatiog  priest.    I  wish  it  to  be  clearly 


Digitized  by 


Google 


1871.] 


Cml 


THE   WEEKLY   EEPORTEE. 


Rulings. 


533 


understood  that  I  perfectly  agree  with  the 
decisions  quoted  by  the  respondent's  pleader 
that  a  suit  will  not  lie  atrainst  the  jujman 
for  fees  paid  by  him  to  the  officiating  priest 
either  on  the  ground  of  hereditary  right  of 
priesthood  or  of  any  contract  entered  into 
with  the  plaintiff  by  the  priest  who  offi- 
ciated. The  right  of  a  piirohit  to  o^ciate  at 
the  ceremonies  of  a  family  because  his 
ancestors  had  performed  the  ceremonies 
before,  has  been  justly  held  to  be  a  right 
not  enforceable  at  law.  No  one  can  compel 
another  to  employ  him  as  a  purohit  against 
his  will,  and  a  Court  of  justice  has  no  power 
to  enforce  its  order  against  the  conscience 
of  the  party.  But  I  hold  that  a  suit  will 
lie  against  priests  if  the  suit  is  brought  **  on 
<*  the  ground  that  a  partnership  existed 
"  between  the  defendants  and  himself 
"  (plaintiff)  or  that  they  are  bound  by  a 
"  contract,  express  or  implied,  to  give 
"  him  (plaintiff)  a  certain  share  of  their 
"  earnings."  Where  there  is  no  such 
partnership  or  no  such  contract,  a  suit  will 
not  lie  even  against  a  priest  who  has  been  but 
newly  appointed  by  the  jujman,  by  any 
member  of  the  family  of  the  old  priest  simply 
on  the  ground  of  a  hereditary  right  to  per- 
form ceremonies  of  a  particular  family,because 
the  fees  paid  by  a  jujman  to  the  priest 
who  officiates  at  ceremonies  performed  by 
him  are,  according  to  the  custom  prevail- 
ing in  Hindoo  families  and  also  according 
to  the  Hindoo  law,  voluntary  gifts  paid  for 
work  actually  done  or  for  the  sake  of 
spiritual  benefit  supposed  to  flow  to  the 
donor  when  his  gifts  are  accepted  by  pious 
and  holy  Brahmins.  These  gifts  can  never 
ordinarily  be  subject  to  partition  either  by 
the  Hindoo  law  or  any  other  systems  of 
law. 

As  regards  the  claim  of  the  plaintiff 
against  the  other  members  of  the  family  of 
bis  vendors  who  are  no  parties  to  the  con- 
tract and  who  are  under  no  obligation  to 
share  with  the  plaintiffs,  the  rule  laid 
down  in  the  decision  of  1857  seems  to  me 
to  be  the  proper  rule  which  the  Subordi- 
nate Judge  ought  to  follow.  In  page  366, 
Mr.  Trevor  says  that  *'  it  appears  to  me 
'•  that  if  a  jujman  or  a  party  in  the  exer- 
'*  cise  of  the  liberty  allowed  to  him  pays 
'*  a  sum  as  fees  to  an  individual^  so  as  to 
'*  show  that  they  were  intended  for  the 
*'  individual^  no  claim  can  be  preferred  by 
**  others  though  they  may  be  joint  heirs 
'*  in  the  family  purohitship  to  the  property 
*'  to  received  ;  but  that  if  the  fees   be  paid 


*'  to  a  person  only  as  a  member  of  the 
**  collective  body  of  which  he  is  an  unit, 
'*  the  claim  is  admissible  and  should  be 
"  decided  in  accordance  to  the  rules  by 
**  which  ordinary  cases  of  inheritance  are 
"  decided." 

In  the  present  case,  if  the  Subordi- 
nate Judge  fiuds  that  the  fees  paid  at  Ealoo 
Misaer's  shradh  had  been  paid  by  the  heirs 
of  Kuloo  Misser  to  the  collective  body  of 
priests,  plaintiff  would  be  entitled  to  share 
in  the  offerings  in  proportion  to  his  share  ia 
the  rights  of  that  collective  body  ;  but  if,  oa 
the  other  hand,  it  is  proved  that  the  party 
who  made  the  gift  gave  it  only  to  one  member 
of  the  family  for  services  done  by  him  for 
his  individual  benefit,  the  plaintiff  will  not 
be  able  to  recover  from  him  any  portion  of 
the  fees  so  paid. 

The  case  must  go  back  to  the  Subordinate 
Judge  for  trial  on  the  merits. 

Macpherson,  J. — I  agree  in  thinking  that 
this  suit  will  lie  so  far  as  it  seeks  to  establish 
as  against  the  defendants  the  right  of  the 
plaintiff  to  share  in  the  ministrations  at  the 
ghat  in  question.  But  the  persons  who  use 
the  ghat  will  not  be  affected  by  any  decree 
which  may  be  made  in  this  suit.  The 
decree  can  affect  those  only  who  are  defend- 
ants and  contest  with  the  plaintiff  the  ri^ht 
to  share  in  the  performance  of  ceremonies 
and  receipt  of  fees  There  can  be  no  decree 
directing  any  person  or  class  of  persons  to 
employ  the  plaintiff  or  to  pay  fees  to   her. 

I  do  not  think  that  the  proceedings  in  the 
Small  Cause  Court  are  any  bar  to  the  present 
suit,  even  so  far  as  it  seeks  to  recover  the 
76  rupees  which  are  claimed  as  the  plain- 
tiff's share  of  fees  actually  received.  The 
matters  in  dispute  between  the  parties  might 
doubtless  have  been  inquired  into  and  decid- 
ed in  the  Small  Cause  Court  in  the  suit  for 
the  75  rupees.  They  were  not,  however, 
in  fact  inquired  into  or  decided.  The  total 
value  of  the  right  which  the  plaintiff  claims 
and  now  seeks  to  establish  is  quite  beyond 
the  jurisdiction  of  tlie  Small  Cause  Court; 
and  under  the  circumstances,  it  appears  to 
me  that  the  plaintiff  is  entitled  to  bring  this 
suit  to  have  her  rights  ascertained  and  de- 
clared, based  as  they  are,  partly  on  the  ko- 
balahs  which  are  contested  and  partly  on  the 
right  of  succession. 

The  case  is  remanded.  The  Lower  Court 
must  go  fully  into  the  merits,  and  must  de- 
cide whether,  under  the  kobalahs  on  which 
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flihe  relies,  Ibe  plaintiff  has  any  (and  if  any, 
wh^t)  right  to  share  in  the  ministrations  at 
this  ghat  as  against  the  defendants,  or  as 
against  any  (and  which  in  particular)  of 
them. 

If  the  Court  shall  be  of  opinion  that  the 
plaintiff  has  the  right,  the  issue  as  to  the 
75  rupees  must  then  be  gone  into  and  de- 
cided. 

The  costs  of  this  appeal  will  follow  the 
result  of  the  remand. 


The  19Lh  May  1871. 

Present : 

The  Hon'ble  G.  Loch  and  G.  C.  Paul, 
Judges, 

NeoesBltonB  debtor  —  Attachment  — 
Small  Caase  Coart — Higrb  Court. 

Reference  to  the  High  Court  by  the  Small 
Cause  Court  for  the  Suburbs  of  Cal- 
cutta including  Howrah^  dated  the  22nd 
March  1871. 

A.  Harris,  Judgment-creditor, 

versus 

E.  Britain,  Judgment-debtor. 

The  High  Court  Ss  not  authorized  by  law  to  interfere 
lor  the  relief  of  a  necessitous  judgment-debtor  whose 
salanr  has  been  attached  in  execution  of  a  decree  of  a 
Sniall  Cause  Ck)urt. 

Case. — The  judgment-debtor  in  this  case, 
nn  ex-employ6  of  the  Eastern  Bengal 
'  Bail  way  Company,  whose  salary  was  attach- 
ed under  mesne  process,  moves  the  Coart 
to  obtain  a  small  sum  from  the  money 
attached  for  his  subsistence  ;  otherwise  he 
will  have  to  seek  refuge  in  the  alms  house. 
The  Court  considers  the  judgment-debtor  to 
1)0  in  distressed  circumstances  and  is  disposed 
to  make  n  small  allowance  out  of  the  money 
attached,  but  is  in  doubt  whether  it  has  the 
power  to  do  so.  The  Insolvent  Court  in 
Calcutta  generally  allows  a  debtor  seeking 
relief  a  portion  of  his  salary  for  subsistence, 
and  the  analogy  between  the  two  cases 
appears  sufficient  to  warrant  a  Small  Cause 
Court  to  relieve  a  necessitous  judgment- 
debtor.  As  there  is  no  law  or  precedent 
bearing  on  the  subject,  I  have  the  honor  to 
solicit  the  favor  of  your  laying  before  the 
Hon'ble  the  High  Court  for  their  opinion 
Hht  ibliowiiig  point :— - 


Whether,  after  attachment  -of  a  jud^enl. 
debtor's  salary,  a  Small  Cause  Court  csn 
allow  him  out  of  the  money  held  in  attach- 
ment a  small  sum  for  subsistence. 

The    judgment  of   the    High    Court  was 
delivered  as  follows  by — 

Loch,  J, — We  think  that  this  Court  can- 
not interfere  in  this  matter.  The  analogy 
attempted  to  be  drawn  between  the  Small 
Cause  Coprt  and  the  Insolvent  Court  doea 
not  hold  iu  any  way. 

The  Judge  when  decreeing  the  case  might 
have  ordered  the  naoney  to  be  paid  by 
instalments,  and  the  defendant  tells  us  that 
the  Judge  was  applied  to  to  make  the  decree 
in  this  form,  but  the  application  was  refused. 

That  being  so,  we  know  of  no  law  which 
enables  us  to  interfere  iu  the  matter,  and 
we  accordingly  decline  to  interfere.  The 
Small  Cause  Court  Judge  will  be  informed 
of  this. 


The  19th  May  1871. 

Present : 

The  Hon*bIe  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Corporate  bodies— Agrents^Fonn  of 
adttoB--^SeoCions  73  and  390f  Civil 
Prooedare  Code. 

Case  No.  148  of  1871. 

Special  Appeal  from  a  decision  passed  iy 
the  Second  Subordinate  Judge  of  Hoogkly^ 
dated  the  29th  November  1870,  reversimg 
a  decision  of  the  Moonsiff  of  Sulkeak^ 
dated  ihe  15M  August  1870. 

Nubeen  Chunder  Paul  (PlaintiflF) 
Appellant^ 

versus 

Mr.  Cecil  StephensoD,  Agent  of  the  East 
India  Railway  Company  (Defendant) 
Respondent. 

Baboos  Hem  Chunder  Banerjee  and  Bama 
Churn  Banerjee  for  Appellant. 

Baboo  Mohinee  Mehun  Roy  for  Re- 
spondent. 

Where  a  corporate  body,  e,  ^.,  the  East  India  fiailwtf 
Company,  is  sued,  not  in  its  corporate  capacity,  bni 
throagh  an  agent,  1lb«  suit  is  broaght  in  awfo^g  tern. 
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As,  in  Moh  a  cAie,  thft  corporate  body  is  not  likely 
to  be  affected  by  the  reault  of  the  suit,  a  Coart  is  justi- 
fod  m  refoaing  an  application  to  make  sach  corporate 
bodr  apartr  in  the  suit  under  Section  73  Act  VIII.  1859. 

\^here  a  decree  makes  a  party  liable  who  is  not  liable 
(e.  ff.^  an  ngent  instead  of  the  corporate  body  whose 
agent  he  is)  the  error  is  one  affecting  the  merits  within 
the  meaning  of  Section  3o0,  Civil  Procedure  Code. 

Kemp,  J. — This  suit  was  instituted  by 
tLe  plaintiff,  special  appellant,  to  recover 
the  sum  of  995  rupees  8  aunas  10  pie,  being 
the  amount  of  a  claim  which  he  had  for  a 
certain  quantity  of  bricks  which  he  alleges 
he  prepared  for  the  East  India  Railway 
Company.  In  the  plaint,  he  states  that  the 
District  Engineer  of  Burdwnn,  Mr,  Phillips, 
gave  an  order,  that  on  the  13th  of  November 
1866,  Mr.  Elam,  an  Inspector,  gave  a  further 
verbal  order  to  the  plaintiff,  to  prepare  10 
lakhs  of  bricks.  It  is  not  necessary  now 
to  enter  into  the  conditions  of  the  contract 
between  the  parties.  It  will  suffice  to  say 
that  the  plaintiff  alleges  that  he  acted  up 
to  his  part  of  the  contract,  and  that  he  ap- 
plied first  to  Mr.  Palmer  for  redress  ;  that 
that  gentleman  referred  him  to  the  district 
authorities  ;  and  that  obtaining  no  satisfac- 
tion from  them  he  brings  the  present  suit. 

The  suit  is  brought  against  Mr.  Cecil 
Stephenson  as  agent  of  the  East  India 
Railway  Company. 

The  suit  was  defended  by  Mr.  Slephenson, 
and  the  first  Court  after  a  local  enquiry 
passed  a  decree  in  favor  of  the  plaintiff,  not 
against  the  East  India  Rnilway  Company, 
bat  against  Mr.  Stephenson  in  his  capacity 
of  agent  of  that  Company. 

On  appeal  before  the  Subordinate  Judge 
of  Hooghly,  a  question  was  raised  whether 
a  suit  against  the  East  India  Railway  Com- 
pany would  lie  in  the  present  form,  and  a 
decision  of  the  late  learned  Chief  Justice 
and  Mr.  Justice  Dwarkanath  Mitter  was 
cited.*  The  Subordinate  Judge  with  refer- 
ence to  that  decision  held  that  the  suit  had 
not  been  brought  agrainst  the  East  India 
Railway  Company.  He,  therefore,  dismiss- 
ed the  plaintiff's  suit,  and  reversed  the  de- 
cision of  the  first  Court. 

Id  special  appeal,  it  is  contended  ;  Ist, — 
that  as  no  objection  was  taken  in  the  first 
Coort  that  the  agent  did  not  represent  the 
Railway  Company  itself,  the  Lower  Ap- 
pellate Court  was  wrong  in  allowing  that 
objection  to  be  taken  at  a  late  stage  of  the 
caAe  and  reversing  the  judgment  of  the 
first  Coort  contrary  to  the  provisions  of 
Section  350  of  the  Code  of  Civil  Procedure; 

♦  10  W.  B.,  p.  866, 


2nd, — that  the  ruling  of  the  High  Court 
relied  upon  by  the  Subordinate  Judge  does 
not  apply  to  the  circumstances  of  th6  present 
case,  inasmuch  as  the  High  Court  disn  issed 
the  appeal  and  did  not  use  a  technical  ob- 
jection to  reverse  the  judgment  of  the  Court 
below  ;  3rd, — that  at  any  rate,  the  Lower 
Appellate  Court  ought  to  have  allowed  the 
special  appellant  to  make  the  East  India 
Railway  Company  a  party  to  the  suit 
under  Section  73  Act  VIII  of  1859,  instead 
of  dismissing  it  and  making  the  plaintiff 
pay  the  costs  of  the  other  party. 

With  reference  to  the  first  point,  we  find 
that  Section  350  lays  down  '*  that  the  judg- 
*^  ment  may  be  for  confirming  or  reversing 
**or  modifying  the  decree  of  the  lower 
'*  Court.  But  that  no  decree  shall  be  reversed 
<<  or  modified,  nor  shall  any  case  be  remand- 
''  ed  to  the  lower  Court,  on  account  of  any 
<' error,  defect,  or  irregularity  either  in  the 
'*  decision  or  in  any  interlocutory  order 
**  passed  in  the  suit  not  affecting  the  merits 
"of  the  case  or  the  jurisdiction  of  the 
"  Court.*'  Now  in  this  case,  the  decree  of 
the  lower  Court  is  one  which  makes  a  party 
liable  who  is  clearly  not  liable,  and  therefore 
there  is  an  error  in  the  decision  which  afiecta 
the  substantial  merits  of  the  case. 

As  the  decision  at  present  stands  of  the 
first  Court  the  plaintiff  has  obtained  a  decree 
against  Mr.  Stephenson  in  his  capacity  of 
agent  to  the  East  India  Railway  Com- 
pany in  a  suit  in  which  he  has  sued  the 
wrong  party  and  in  which  he  ought  to  have 
sued  the  East  India  Railway  Company  as  a 
corporate  body. 

With  reference  to  the  second  ground  taken 
in  special  appeal,  it  is  very  clear  to  us  that 
the  decision  reported  in  Volume  X  does  ap- 
ply to  the  case  before  us.  In  that  deci- 
sion it  is  laid  down  "  that  it  is  a  clear  rule 
'<  of  law  that  a  corporation  must  sue  and  be 
**  sued  in  its  corporate  name,  and  Section 
'*  26  of  Act  VIII  of  1859  points  out  how  a 
'^  corporation  is  to  be  described  in  the  plaint.'' 
Now  in  this  case  it  is  not  disputed  that  the 
East  Indi^  Railway  Company  are  a  corpo- 
rate body.  It  has  not  been  shewn  that  they 
are  authorized  to  sue  or  be  sued  in  the  name 
of  an  officer  or  trustee,  and  therefore  the 
plaintiff  having  sued  the  East  India  Railway 
Company,  not  in  their  corporate  capacity, 
but  through  an  agent,  namely,  Mr.  Stephen- 
son, have  brought  their  suit  in  a  wrong 
form. 

Then  it  is  said  that  under  Seciion  73, 
the  Lower  Appellate  Coort  ought  to  have 
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directed  that  the  East  India  Railway  Com- 
pany be  made  a  party  to  the  suit.  That 
SeotioQ  appears  to  us  to  refer  to  parties  who 
may  be  likely  to  be  affected  by  the  result 
of  the  suit  or  who  may  claim  some  share  or 
interest  in  the  suit.  Now  it  cannot  be  said 
that  the  East  India  Railway  Goropany  were 
likely  to  be  affected  by  the  result  of  this  suit, 
lunsmuch  as  they  were  never  sued  at  all. 
Moreover,  not  being  sued  in  their  corporate 
capacity  and  not  being  before  the  Court, 
they  were  in  no  way  persons  entitled  to  or 
claiming  some  share  or  interest  in  the  sub- 
ject matter  of  the  suit,  nor  could  they  be 
affected  by  any  decree  which  might  be 
passed  against  Stephenson  ;  and  further  un- 
der Section  73  it  is  not  imperative  on  the 
Court  to  admit  parties  to  a  record.  It  is  in 
the  discretion  of  the  Court  to  do  so  or  not, 
and  we  think  that  the  Subordinate  Judge, 
even  if  he  had  been  applied  to  under  that 
Section,  and  it  does  not  appear  that  he  was, 
would  not  have  been  wrong  in  saying  that 
inasmuch  as  the  East  India  Railway  Com- 
pany had  not  been  sued  and  are  not  likely  to 
be  affected  by  the  result  of  a  decree  against 
Stephenson  it  was  unnecessary  to  make  them 
parties  to  the  suit. 

Tiie  plaintiff*  must  seek  his  remedy  against 
the  proper  party  and  in  a  proper  form. 
The  present  suit  has  been  properly  dismiss- 
ed, and  the  decision  of  the  Subordinate 
Judge  must  be  confirmed  with  costs  of  all 
the  Courts  payable  by  the  plaintiff! 


The  19th  May  1871. 

Present : 

The  Hon'ble  P.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Bpeolal  appeal— aigrbt  of  aotlon. 

Cases  Nos.  63  and  54  of  1871* 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Cuitaek,  dated  the  \2th 
August  1870,  affirming  a  decision  of  the 
Moonsiff  of  Balasore^  dated  the  Z\st 
May  1870. 

Doorga  Pershad  Mohapattur  (Plaintiff) 
Appellant^ 

versus 

Radha  Mohnn  My  tee  and  others  (Defeu* 
dants)  Respondents, 


Mr.  R.  E.  Tioidale  for  Appellant 

Baboos    Woomesh  Chunder  Banetjee  and 
Obhoy  Churn  Bose  for  Respondents. 

Where  a  Hindoo  widow,  jointly  with  her  eons,  sned 
for  confirmation  of  title,  and  both  the  Conrtt  belov 
found  adversely  to  her  title  to  hold  the  land  in  dispute 
as  separate  property,  it  was  held  that  her  sons  who  htd 
no  interest  in  tne  resalt  of  the  suit  wer«  not  competent 
without  her  to  prefer  a  special  appeaL 

Glover,  J. — A  prblihinabt  objeotioo  bis 
been  taken  by  the  pleader  for  the  special 
respondent  in  this  case. 

The  facts  are  as  follows  : — The  plaiatiS, 
one  RuDgoma,  the  daughter  of  Amroop  sod 
Chandrama,  and  her  sous  Doorga  Pershad 
and  others  saed  for  coDfirmation  of  their 
possession  in  a  certain  portion  of  land 
which  they  said  had  been  held  by  Chand* 
ram  a  for  the  last  50  years  in  her  own  se- 
parate possession,  and  which  passed  by  gift 
from  Chandrama  to  her  daughter  Rungoma, 
The  cause  of  action  is  alleged  to  be  the  de- 
fendant taking  away  the  crops  which  were 
grown  on  these  lands  and  the  dismissal  of  a 
petition  preferred  to  the  Magistrate  with  re- 
ference to  this  act.  The  dismissal  of  this 
petition  is  said  to  have  cast  a  slur  on  the 
plaintiffs*  title,  and  they  now  sue  for  con- 
firmation of  it.  The  preliminary  objectioD 
taken  is  that  as  both  the  Courts  below  have 
found  adversely  to  Rungoma's  title,  holding 
that  the  property  was  acquired  by  the  joint 
family  and  was  not  separate  property,  and 
as  Rungoma  has  not  preferred  any  special 
appeal,  her  sons,  who  have  no  ivterest  in 
the  result  of  this  suit,  are  not  competent  to 
prefer  an  appeal. 

It  is,  we  may  say,  admitted  by  the  pleader 
for  the  special  appellant  that  this  objection 
is  fatal  to  the  preferring  of  a  special  appeal 
by  the  sons.  There  is  no  doubt  that  as  the 
case  stands,  Rungoma  is  the  only  person 
who  claims  to  hold  this  property,  and  that 
her  sons,  even  supposing  that  a  decree  had 
been  given  to  Rungoma,  can,  as  long  as  she 
lives,  have  no  right  or  title  to  the  property. 
Rungoma  has  not  joined  in  this  special 
appeal.  The  preliminary  objection  is  there- 
fore good,  and  this  special  appeal  muat  be 
dismissed  with  costs.  At  the  same  time, 
and  considering  that  the  omission  of  Ron- 
goma's  name  from  the  list  of  special  appel- 
lants  has  probably  been  brought  about  by 
some  mistake,  inasmuch  as  she  was  joiotiy 
carrying  on  the  suit  with  her  sons  from  firaV 
to  last  in  the  Courts  below,  we  give  the 
special  appellant's  pleader  permission  fo  ap- 
pear again  before  us  by  way  of  motion  in 
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order  to  "the  making  of  an  order  for  (he  ex- 
teosioii  of  the  time  allowed  to  prefer  a 
special  appeal  in  favor  of  Mussamut  Bungo- 


ma. 


This  appeal  will  be  dismissed  with  costs. 


The  20th  May  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

XiakliirilJdarft— aiffbt  of  salt  — Seo- 
tion  15  Beffolatton  VIZ  of  1822. 

Case  No.  167  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  West  Burd- 
toan^  dated  the  29th  November  1870, 
affirming  a  decision  of  the  Moonsiff  of 
Bishenpore,  dated  the  I5th  July  1870. 

Bishoroop  Hazrah  and  another  (Defendants) 
Appellants, 

versus 

DomoDuiee  Debia  (Plaintiff)  Respondent. 

Baboo  Rash  Beharee  Ghose  for  Appel- 
lants. 

Baboos  Khftter  Mohun  Mooherjee  and 
Motee  Lhll  Mooherjee  for  Respondent. 

LakherajdAn  wboae  land  bare  been  resamed  have  the 
right  under  Section  15  Regnlation  YII  of  1822  (if  not 
bured  by  limitation)  to  bring  a  civil  suit  to  revise, 
annal  or  alter  a  settlement  made  by  the  Collector,  not 
only  as  aga  inst  those  'vrho  claimed  the  settlement  before 
th%  Berenne  authorities,  bat  against  all  who  have 
daima. 

Glover f  J. — This  was  a  suit  to  annul  a 
settlement  of  60  beegalis  of  land  in  mouzah 
Khureebaree  made  by  the  Collector  with  the 
de/endant  on  the  25th  May  1867. 


The  plniutiff  claims  to  be  the  lessee  (under 
a  putnee)  of  the  original  lakherajdars  with 
whom,  on  resumption,  a  settlement  was  mada 
by  the  Revenue  authorities.  His  case  is 
that  after  the  settlement  was  made  with  his 
lessors  (who  were  three  purdanusheen  ladies) 
the  defendant  fraudulently  colluded  with 
their  Mookhtear,  and  induced  the  Deputy 
Collector  to  give  him  a  settlement  of  60 
beegahs  of  what  had  already  been  settled 
with  the  ex-maliks,  on  a  false  sunnud,  alleg- 
ed to  have  been  granted  by  them.  In  conse- 
quence of  this  collusion,  no  notice  of  the 
defendant's  claim  was  given  to  the  settle- 
ment holders,  and  they  did  not  appear  be- 
fore the  Deputy  Collector  to  object.  That 
officer  treated  their  abseuce  as  au  acquies- 
ceuce  and  gave  the  defendant  a  settlement  of 
60  beex&hs  of  laud,  which  were  included  ia 
the  settlement  already  made  with  the  lakhe- 
rajdars. The  plaintiff  asks  to  have  this 
settlement  annulled  on  the  ground  that  the 
suunud  00  which  it  was  granted  was 
spurious,  and  that  his  lessors  never  ac- 
quiesced in  the  settlement  with  the  defend- 
ant, no  notice  of  the  same  having  been 
given  to  them. 

The  defendant  contended  that  the  plaintiff 
had  no  right  to  bring  the  suit,  inasmuch  as 
the  settlement  had  been  made  with  the 
knowledge  and  consent  of  his  lessors.  He 
also  pleaded  limitation. 

Both  Courts  gave  the  plaintiff  a  decree. 

The  only  point  that  has  been  argued  in 
special  appeal  is  that  as  the  plaintiff's  lessors 
refused  to  take  the  settlement,  the  title  given 
by  them  after  the  date  of  the  settlement 
with  the  defendants  is  worthless  and  the 
plaintiff  is  not  entitled  to  sue. 

This  objection,  we  may  observe,  was 
never  taken  in  any  stage  of  the  case  in  the 
Courts  below.  The  defendant's  plea  was 
that  the  lakherajdars,  although  having  notice 
acquiesced  in  his  claim  to  the  settlement, 
uo  question  was  raised  as  to  the  date  of  the 
plaiutifi^s  putnee  lease,  and  opportunity  was 
given  him  of  showing  when  it  was  given. 

Now,  with  regard  to  the  notice,  it  has 
been  found  as  a  fact  by  the  Court  below 
that  there  was  collusion  between  the  defend- 
ant and  the  lakherajdar's  Mookhtear,  and  that 
the  ez-maliks  were  not  aware  of  the  defend- 
ant's claim.  These  parties  were,  it  must  be 
remembered,  Hindoo  ladies,  being  purda- 
nusheen, and  entirely  in  the  hands  of  theri 
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agents  so  far  as  ootice  of  the  defeDdaai*8 
appUcadoii  weDt,-^Qnd  it  is  ia  the  highest 
degree  improbable  that  immediatelj  after 
getting  a  settlement  with  Goveriunent  at 
half  mtes  for  the  whole  mehal,  they  would 
willingly  giro  up  no  less  than  60  beegahs 
•f  it  to  a  stranger.  The  concurrent  finding 
of  both  Courts  below  that  the  defendant's 
tunnud  which  he  alleged  hiuself  to  have 
received  from  the  maliks  was  false  is  strong 
eorroborntioQ  of  the  antecedeat  improbabi* 
Hty,  and  leaves  no  doubt  in  our  minds  that 
tlie  finding  of  the  Subordinate  Judge  as  to 
^e  defendant's  collusion  with  the  Mookhtear 
was  a  perfectly  sound  one.  But  if  proof  of 
collusion  were  wanting,  there  seems  no 
reason  why  the  plaintiff  should  be  prevented 
from  bringing  this  suit.  He  has  all  the 
righta  that  the  old  lokherajdars  had,  and 
tinder  Section  15,  Regulation  VII  of  1822, 
<bey  could  undoubtedly  have  brought  a  civil 
suit  to  "  revise,  annul  or  alter"  the  settle- 
ment made  by  the  Collector,  supposing  them 
not  to  be  barred  by  limitation.  The  words 
^  other  claimants"  in  the  Section  do  not, 
we  consider,  re&r  only  to  those  who  claimed 
the  settlement  before  the  Revenue  Author!* 
ties,  but  to  all  who  had  claims. 

If,  therefore,  the  finding  as  to  fraud  were 
got  over,  the  lakberajdars  would  still  have 
been  able  to  bring  a  civil  suit  for  the  set- 
tlement ;  and  if  they  could  do  so,  then  the 
plaintiff,  their  lessee,  could  do  so,  for,  as  we 
remarked  above,  no  question  was  raised  in 
the  Courts  below  as  to  the  date  or  genuine- 
ness of  his  putnee  lease. 

There  was  an  objection  taken  at  the  close 
of  the  argument  that  in  any  case  the  plain- 
tiff ought  not  to  be  allowed  possession  but 
only  a  declaratory  decree. 

The  objection  is  not  very  intelligible,  but 
we  have  no  doubt  that  on  the  facts  found 
the  plaintiff  is  entitled  to  deprive  the  defen- 
dant of  all  the  advantage  he  got  by  his 
•fraudulent  conduct.  It  has  been  found  by 
both  lower  Courts  that  he  has  no  honest 
defence  to  this  action,  that  he  got  the  set- 
tlement by  keeping  the  knowledge  of  his 
application  secret  from  those  who  had  an 
interest  in  opposing  him,  and  by  supporting 
his  claim  with  a  forged  document.  He  ought 
most  certainly  to  lose  a  possession  so  dis- 
lienestly  acquired. 

We  seQ  no  reason  to  interfere  with  the 
decision  of.  the  Subordinate  Judge,  and  we 
diimiss  tbia  special  appeal  with  costs. 


The  22nd  May  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Offieiatikg 
Chief  Justice,  and  theHon'ble  £.  Jackson, 
Jud^e, 

Szeoatton  eL^ainrnt  surety  —Znterloeo- 
tory  appeal— Seetlons  264  and  339t 
Aot  VZZZ  of  1899— Bond— Zdabllilj. 

Case  No.  11  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Recorder  of  Moulmeim,  dated  the 
26th  October  1870. 

Akhoot    Ramanah    and    another   (Decree- 
holders)  Appellant9f 


versus 


and 


Ahmed    Eusoofjee  (Judgment-debtor) 
another  (Surety)  Respondents^ 

Mr.  A.  F.  Lingham  and  Baboo  Issur  CkM- 
der  Chucher butty  for  Appellants. 

Mr.  J,  W.  Louie  for  the  Surety  Bespond- 
ent. 

E  baving  applied  for  execation  of  a  decree,  the 
jadgment-debtora  ( R  and  K )  paid  the  amouat 
due  into  Coart,  praying  that  it  might  be  tetaiiBi 
pending  an  appeal  to  the  High  Court.  The  money  vis 
ordered  to  be  retained  till  further  orders,  after  whiek 
plaintiff  was  allowed  to  take  it  out  on  giring  secnritr, 
the  surety  depositing  title-deeds  and  binding  himae^ 
in  an  obligation  for  a  sum  equal  to  the  money  dnva 
out,  to  pay  any  sums  decreed  against  his  prindMb 
in  the  event  of  the  appeal  proving  sucoessfuL  ibe 
appeal,  though  at  first  dismissed  for  defimlt,  was  rtM' 
mitted  and  decreed,  plaintiff's  suit  being  disnutMd 
with  costs.  Meantime,  on  production  by  the  saret/ 
of  a  certificate  (without  notice  to  appellant)  that  tbs 
appeal  had  been  dismissed,  the  grant  waa  retanted 
and  the  bond  cancelled.  After  the  appeal  was  decreed, 
the  appellant  applied  U/  the  Recorder  for  an  order 
calling  on  the  surety  to  pay  the  amount  origiosllf 
deposited  and  that  subsequently  decreed.  The  Bcenrdcr 
dismissed  the  case  as  against  the  surety. 

Hbuo  that  under  Section  204  of  the  Coda  of  Gnril 
Procedure  the  decree  of  the  Appellate  Court  migbt  be 
executed  against  the  surety  and  that  the  Recoraer's 
order  dismissing  the  case  against  the  surety  was  opea 
toappeaL 

Held  that  the  Recorder's  order  discharging  tbe 
surety  and  caaoelliug  the  bond,  was  erreneoos  asd 
invalid. 

Held  that  in  the  absence  of  an  appUeatioB  vadtf 
Secaond39,  Code  of  Civil  Procedure,  or  of  any  t^ 
to  show  whether  or  not  the  surety  boimd  hiniself  be 
vond  the  penal  sum  of  the  bond,  that  sum  only  could 
be  required  from  him. 

Norman^  C.  J. — This  is  an  appeal  froa 
the  decision  of  the  Recorder  uf  iiealttW 
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Tlie  materiftl  facts  are  as  follows  :— 

Ahmed  Eusoofjee  having  obtained  a 
decree  against  Akhoot  Ramanah  and  Bam- 
kurinjee  in  the  Court  of  the  Recorder  of 
Moulraein  applied  for  execution,  on  which 
the  defendants  paid  into  Court  the  amount 
of  the  decree  and  costs,  v<:s.,  rupees  4,825-3. 

The  defendants  prayed  that  the  money 
might  be  retained  in  Court  pending  an  ap- 
peal to  the  High  Court. 

The  Recorder  made  an  order  that  the 
money  be  retained  in  Court  till  the  further 
erder  of  the  Court. 


High   Court  was  filed 


**  Abdool  Ryman  Moodeny  shall,  when 
"  called  upon  by  the  said  John  Coryton, 
"  Esquire,  pay  or  cause  to  be  paid  aato  the 
*'  said  John  Coryton,  Esquire,  or  to  the 
'<  Recorder  of  Moulmein  for  the  time  being, 
'*  all  such  sum  and  sums  of  money  as  shall 
'<  be  decreed  against  the  said  Ahmed 
"  Eusoofjee." 

The  surety  Hadjee  Abdool  Ryman  Moode- 
ny also  deposited  as  further  security  the 
title  deeds  of  the  three  grants,  tn>.,  Nos. 
196,  201,  and  1982. 


The  appeal  to  the 
CD  the  7th  of  May. 

The  plaintiff  applied  to  the  Recorder  for 
Kberty  to  take  the  money  out  of  Court, 
which  was  granted,  the  plaintiff  giving 
security. 

Hadjee  Abdool  Ryman  Moodeny,  as 
security  for  tlie  plaintiff,  entered  into  an 
obligation  as  follows  :*- 

**  Know  all  men  by  these  presents  that 
*'  I,  Hadjee  Abdool  Byman  Moodeny,  am 
"  held  and  firmly  bound  to  John  Coryton, 
"  Esquire,  Recorder  of  Moulmein,  in  the 
'^  sum  of  Rs,  4,825-3  to  be  paid  to  the  said 
'^  John  Coryton,  Esquire,  or  to  the  Record- 
«  er  of  Moblmein  for  the  time  being,  for 
''  which  payment  I  bind  myself,  heirs,  execu- 
"  tors,  and  administrators  ;  and  for  better 
"  security  I  deposit  grants  Nos.  196,  201, 
••  and  1932,  dated  16th  November  1857, 
'*  and  15th  August  1864,  respectively,  of 
**  the  house  and  ground  belonging  to  me 
''  situated  »n  Great  Pagoda  Street,  iNo.  4 
"  Division.  Daied  this  5th  day  of  May 
"  1869. 

"Whereas  the  above-named  John  Coryton, 
"  Esquire,  hath  allowed  Ahmed  Eusoofjee  to 
"  draw  from  tlie  Court  the  sum  of  rupees 
**  4,825-3  deposited  therein  to  the  credit  of 
**  the  decree  passed  in  favor  of  the  said 
^  Ahmed  Eusoofjee  and  against  Akhoot 
**  Ramanah  and  Ramkurinjee  for  rupees 
^  4,825-3  costs  included  in  civil  regular 
"  suit  No.  16  of  1869  notwitlistandiug  that 
**  the  said  Akhoot  Ramanah  and  Ramkurinjee 
^*  have  appealed  agoinst  the  said  decree  to 
"  the  High  Court  of  Judicature  at  Fort 
**  William  in  Bengal.  Now,  the  condition 
*'  of  the  above  written  obligation  is  such 
**  that  if  the  said  decree  should  be  reversed 
'**  or  modified  in   appeal,   the  said   Hadjee 


The  appeal  having  been  set  down  for 
hearing  was  dismissed  for  default  of  prose- 
cution on  the  24th  of  November  1869. 
The  appellant  within  30  days  applied  for 
re-admission  of  the  appeal. 

On  the  19th  of  January  1870,  the  surety 
applied  for  the  return  of  his  grant  and  the 
cancellation  of  his  bond.  No  notice  of  this 
application  appears  to  have  been  given  to  or 
served  on  the  appellant ;  but  the  Recorder 
oiTthe  eX'parte  application  of  the  surety  and 
on  production  of  a  certificate,  dated  the  I4th 
of  December,  shewing  that  the  appeal  had 
been  dismissed  for  the  want  of  prosecution 
allowed  the  grants  deposited  as  securities  to 
be  taken  out  of  Court  and  wrote  the  word 
**  cancelled"  across  the  bond. 

The  High  Court,  having  re-admitted  the 
a[fpeal  on  the  21st  of  April  1870,  reversed 
the  decree  of  the  Recorder  and  dismissed 
the  suit  of  the  plaintiff  with  costs.  On  the 
3rd  of  October  1870,  the  appellants  applied 
to  the  Recorder  for  an  order  calling  on  the 
surety  Hadjee  Abdool  Ryman  Moodeny  and 
the  plaintiff  to  pay  into  Court  the  s^m  of 
Rs.  4,825-3  with  interest  and  costs  awarded 
by  the  decree  of  the  Appellate  Court,  amount- 
ing on  the  whole  to  the  sum  of  Rs,  6,460- 
5-5.  The  Recorder  dismissed  the  case  as 
against  the  surety  with  costs. 

From  that  decision,  an  appeal  has  been 
presented  to  this  Court. 

The  first  question  we  have  to  consider  is 
whether  the  decree  of  the  Appellate  Court 
can  be  executed  against  the  surety. 

By  the  363rd  Section  of  the  Code  of 
Civil  Procedure,  it  is  enacted  that  decrees 
'*of  an  Appellate  Court  shall  be  executed 
*^  by  the  first  Court  in  manner  and  accord- 
**  ing  to  the  rules  hereinbefore  eontaiued  for 
''  the  execution  of  original  decrees." 
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By  Section  204 — "  Wlienever  a  person  has 
"  become  liable  as  security  for  tlie  perforoa- 
*•  ance  of  a  decree,  the  decree  may  be  exe- 
'*  cuted  against  such  person  to  the  extent  to 
**  which  he  has  rendered  himself  liable  in 
'*  the  same  manner  as  a  decree  may  be  en- 
'*  forced  against  a  defendant." 

The  cases  of  Rarakishen  Dass  versus  Aur- 
koo  Singh,  VII  Weekly  Reporter,  p.  329,  and 
Gojendro  Narain  Roy  vs,  Hemangini  Dassee* 
cited  by  the  respondent's  Counsel  are  distin- 
guishable from  that  before  us.  They  are  cases 
of  engagements  by  sureties  subsequent  to  the 
filial  termination  of  the  suit,  wholly  inde- 
pendent of  and  collateral  to  it.  That  which 
we  have  before  us  is  a  contract  entered  into 
10  the  course  of  proceedings  in  the  appeal 
and  which  is  itself  in  the  nature  of  a 
proceeding  in  the  suit,  whereby  the  surety 
renders  himself  liable  to  an  order  to  be 
thereafter  made  on  the  appeal. 

We  think  that  the  view  taken  by  the 
appellant  is  correct.  The  surety  having 
rendered  himself  liable  as  security  for  the 
performance  of  the  decree  of  the  Appellate 
Court,  there  seems  no  reason  to  doubt  that 
under  Section  204  such  decree  may  be 
enforced  against  him  as  if  he  had  been  a 
defendant  or  respondent  in  the  suit. 

The  next  point  is  whether  an  appeal  lies 
from  the  order  of  Mr.  Coryton  dismissing 
the  case  against  the  surety.  By  Section  27 
of  the  Recorder's  Act,  it  is  enacted  that  in 
suits  determined  by  the  Recorder  in  which 
the  amount  exceeds  3,000  rupees  and  is  less 
than  rupees  10,000,  an  appeal  shall  lie  to  the 
High  Court  subject  to  the  rules  contained 
in  the  said  Code  of  Civil  Procedure  (t.  «., 
Act  VIII  of  1859  as  amended  by  Act 
XXIII  of  1861)  regarding  regular  ap- 
peals.  •' 

Section  11  of  Act  XXIII  of  1861  enacts 
that  all  questions  regarding  the  amount 
of  any  mesne  profits  which  by  the  terms 
of  the  decree  may  have  been  reserved  for 
adjustment  in  the  execution  of  the  decree, 
or  of  any  mesne  profits  or  interest  which 
may  be  payable  in  respect  of  the  subject 
matter  of  a  suit  between  the  date  of  that 
suit,  and  the  execution  of  the  decree, 
as  well  as  questions  relating  to  sums  al- 
leged to  have  been  paid  in  discharge  or 
flalisfaction  of  the  decree  or  the  like,  and 
any    other  questions    arising   between    the 


*  13  W.  R.,  p.  85. 


parties  to  the  suit  in  which  the  decree  toai 
passed  and  relating  to  the  execution  of  the 
decree^  shall  be  determined  by  the  order  of 
the  Court  executing  the  decree,  and  not  bj 
separate  suit,  and  the  order  passed  by  the 
Court  shall  be  open  to  appeal. 

The  question  is  whether  an  order  aoder 
Section  204  relating  to  the  execution  of  a 
decree  against  the   surety  is  open  to  appeal. 

We  think  it  is  not  an  unnatural  construc- 
tion of  the  words  of  this  Section  to  hold 
that  a  surety  who  becomes  liable  as  secarity 
for  the  performance  of  a  decree,  against 
whom  an  order  may  be  made  under  the 
204th  Section  that  the  decree  may  be  exe- 
cuted against  him  as  surety,  is  a  party  to  the 
suit  within  the  meaning  of  that  term  as 
there  used.  He  is  a  person  against  whom 
an  order  may  be  made  in  the  suit.  He  has 
a  right  to  be  heard  in  the  suit  to  show 
cause  ao^ainst  any  order  directly  affecting 
him.  He  has  surely  a  right  to  be  treat^ 
as  a  party  to  the  proceedings  upon  any  exe- 
cution issued  against  him.  It  seems  impos* 
sible  to  suppose  that  a  surety  against  whom 
an  order  for  execution  should  be  made  under 
Section  204,  would  not  have  a  right  of  ap- 
peal against  orders  made  in  the  course  of  the 
execution  of  a  decree  against  him.  If  so, 
it  must  be  because  he  has  become  a  party 
to  the  suit  as  surety. 

In  the  case  of  Bhikaji  Vithal  Arobikar, 
4  Bombay  Reports,  119,  the  Sudder  Ameeo, 
upon  the  application  of  one  of  two  sureties 
against  whom  a  decree  was  being  executed 
under  Section  204,  ordered  an  attachment 
on  the  property  of  the  sureties  to  be  re- 
moved. The  High  Court  of  Bombay  on  the 
appeal  of  the  judgment  creditor  held  that 
an  appeal  lay  under  Section  11  of  Act 
XXIII  of  1861  io  a  matter  between  the 
judgment-creditor  and  the  surety  of  (he 
judgment-debtor. 

This  ruling,  which  is  directly  in  point,  ia 
in  accordance  with  the  previous  decision  of 
a  Division  Bench  of  the  High  Court  here — 
Mr.  Justice  L.  S.  Jackson  and  Mr.  Justica 
Hobhou8e**in  Choree  Lall  Jba  versus  Slieo 
Narain  Singh,  VIII  Weekly  Reporter,  24, 
where  the  question  arose  upon  an  appeal  by 
the  surety  against  an  order  passed  by  the 
Court  in  executing  a  decree  against  him. 

The  next  question  is  what  is  the  effect  of 
the  order  of  the  Recorder  on  the  petition  of 
the  19th  of  January  1870,  and  the  caDcell*- 
tion  of  the  bond  which  then  took  place* 
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It  Appears  that  this  order  was  made  on 
the  applicatioD  of  the  respondent  and  with- 
oat  notice  to  the  appellants.  Had  such 
notice  been  given,  there  can  be  no  doubt 
bat  that  the  appellants  would  have  pointed 
out  that  a  petition  had  been  presented  for 
the  re-admission  of  the  appeal.  The  can- 
cellation of  the  bond  appears  to  have  taken 
place  in  oonseqaence  of  a  mistake  on  the 
pari  of  the  Recorder  in  supposing  that  the 
appeal  had  been  finally  dismissed.  The 
security  which  was  given  under  Section  339 
was  for  the  restitution  of  the  money  and 
for  the  due  performance  of  the  decree  of  the 
Appellate  Court.  We  think  this  means  the 
performance  of  such  order  or  decree  as  the 
Appellate  Court  shall  finally  pass.  The 
order  discharging  the  surety  while  pro- 
ceedings in  the  Appellate  Court  were  still 
pending  and  before  the  final  decree  of  the 
Appellate  Court  had  been  pronounced,  was, 
in  our  opinion,  erroneous  and  invalid. 

The  only  remaining  point  is  to  what 
extent  the  surety  is  liable  under  the  obliga- 
iioQ. 

Mr.  Lowe  compared  the  case  to  that  of 
a  bond  in  the  Euglish  form,  by  which 
the  obligor  binds  himself  in  a  penal  sum 
usually  double  the  amount  of  the  sum  in- 
tended to  be  secured,  and  there  is  a  con- 
dition that  if  the  obligor  duly  pays  the  sum 
secured  or  performs  the  acts  stipulated 
for,  the  bond  is  to  be  void  ;  but  that  other- 
wise  it  shall  remain  in  full  force.  Mr.  Lowe 
contended  that  the  sum  of  rupees  4,827-3 
must  be  treated  as  a  penal  sum  beyond 
which  the  obligor  could  not  be  made  liable. 
And  if  this  obligation  were  simply  a  bond 
in  (be  ordinary  English  form,  Mr.  Lowe's 
argument  would  have  been  unanswerable. 
On  the  face  of  such  a  bond  in  the  ordinary 
form,  conditioned  for  the  performance  of 
particular  acts,  all  that  the  obligor  engages 
to  do  is  to  pay  the  penalty ;  and  there  is  a 
proviso  that  if  the  condition  be  performed 
the  bond  or  obligation  shall  be  void.  It  is 
well  settled  that  the  liability  of  the  obligor 
18  limited  to  the  amount  of  the  penalty  in 
•ach  cases.  See  Branscombe  versus  Scar- 
borough, 6  Queen's  Bench  Reports,  page  13. 

The  rule,  however,  is  not  inflexible. 
Where  it  appears  that  upon  the  true  con- 
stmction  of  the  agreement  as  contained  in 
the  bond  the  obligor  has  really  entered  into 
an  engagement  binding  him  to  an  extent 
beyond  the  sum  mentioned  in  the  first  part 
of  the  ^ond  that  obligation  may  be  enforced. 
Thus,  in  Francis    versus  Wilson,  Ryan  and 


Moody,  page  105,  the  bond  was  in  the  anm 
of  £120  conditioned  for  the  payment  of 
£120  and  interest,  and  it  was  held  by  Little- 
dale,  J.,  that  interest  beyond  the  amount  of 
the  peual  sum  of  £120  might  be  recovered. 
The  obligation  before  us  is  not  in  the  form 
of  an  ordinary  English  bond. 

The  339th  Section  of  the  Code  of  Civil 
Procedure  empowers  the  Court  allowing 
execution  of  a  decree  which  has  been  ap- 
pealed from  to  require  security  ;  first,  for  the 
restitution  of  property  taken  in  execution  ; 
and  secondly,  for  the  due  performance  of  the 
decree  of  the  Appellate  Court. 

The  obligation  entered  into  by  the  surety 
by  the  instrument  before  us  is  substantially 
in  the  form  contemplated  by  Section  339. 
That  part  of  the  bond  which  comes  as  a  con- 
dition purports  to  bind  Hadjee  Abdool  Ryman 
Moodeny  to  the  payment  of  all  such  sums 
of  money  as  should  be  decreed  against 
Ahmed  Eusoojjee  by  the  Appellate  Court. 
Had  the  bond  been  given  upon  an  applica- 
tion of  the  appellants  that  the  respondent 
should  give  security  under  Section  339  be- 
fore receiving  the  money  out  of  Court,  we 
should  be  disposed  to  think  that  we  ought 
to  construe  this  particular  bond  as  a  coven- 
ant binding  the  surety  to  the  extent  con- 
templated by  the  339th  Section,  t.  e.,  not 
only  to  the  restitution  of  the  money  but  to 
the  performance  of  the  decree. 

The  appellant's  petition  of  the  23rd  of 
April  1869  simply  prays  the  Court  to  de- 
tain the  money  in  Court  pending  the  decision 
of  the  appeal. 

The  order  on  this  application  is  '^  let  the 
money  be  held  till  the  further  order  of  the 
Court.'* 

There  is  not  on  the  proceedings  any  ap- 
plication by  the  appellants  that  the  re- 
spondents should  furnish  security  under  Sec- 
tion 339. 

The  order  upon  which  the  money  was 
paid  out  of  Court  and  the  bond  taken  is  not 
amongst  the  proceedings.  It  was  for  the 
appellant  to  have  brought  this  order  before 
us. 

We  are,  therefore,  unable  to  say  that 
there  was  any  order  under  Section  339 
which  shewed  that  Hadjee  Abdool  Ryman 
Moodeny  as  surety  was  to  be  bound  to  any 
greater  extent  than  the  sum  which  stands 
as  the  penalty  of  this  bond.  Upon  the 
whole,  we  cannot  say   that  we  are  satisfied 
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eitber  that  the  surety  meant  to  bind  himself 
beyond  the  extent  of  rupees  4,826-3  or  that 
upon  the  true  construction  of  the  bond  he  is 
bound  to  a  greater  extent. 

We  order  that  the  amount  of  rupees 
4.825-3  be  paid  to  the  appellants  by  the  said 
Hadjee  Abdool  Ryman  Moodeny  within  seven 
days  after  the  service  of  this  decree  upon 
him,  and  that  in  default  execution  do  issue 
against  him. 

An  order  for  such  execution  mus  be  ap- 
plied for  by  the  appellants  in  the  usual 
way. 

The  surety  Hadjee  Abdool  Ryman  Moodeny 
must  pay  the  costs  of  this  appeal.  We 
allow  twenty  gold  mohurs  for  counsel's,  plea- 
der's and  agent's  fees. 


The  22nd  May  1871, 

Present : 

Tlie  Hon'ble  F.  B.  Kemp  and  G.  C.  Paul, 
Judges, 

Kistecbandee— Sxeontion— Froo6« 
duris. 

Case  No.  2477  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Hooghly,  dated 
the  30/A  August  1870,  affirming  a  deci- 
sion of  the  Moonsiff  of  Ghattal,  dated 
the  Zlst  March  1869, 

Madhub  Chnnder  Dundput  (Defendant) 
Appellant, 

versus 

Madhub  Lall  Ehan  (Plaintiff)  Respondent, 

Baboo  Hem  Chunder   Banerjee  for 
Appellant. 

Baboo  Taruchnath  Sein  for  Respondent. 

There  is  no  procedure  nndei  Act  VIII  of  1859, 
amounting  to  a  warrant  ot  attorney  undur  the  English 
law,  accoriting  to  which  execution  may  be  taken  out  of 
A  kisteebondee  incorporated  into  a  decree  or  made  part 
and  parcel  ther«-of,  without  a  previous  resort  to  a  regular 
suit. 

Pault  J. — In  this  case,  it  is  quite  clear 
that  the  Judge  of  the  Court  below  has  not 
in  any  way  attempted  to  carry  oat  the  order 
of  remand  which  very  clearly  directed  him 
to  try  the  additional  issue  raised  by  the 
Bupplementaij  plaint  and  the  written  state- 
ment put  in   in  answer  thereto.    He  has 


passed  a  judgment  somewhat  unintelIigA)le 
and  wholly  irrelevant  to  the  question  which 
he  was  directed  to  try,  and  we  have  in  the 
appelltite  stage  of  the  case  to  decide  a  qoes- 
tion  of  law  which  was  raised  in  the  writtea 
statement  to  the  supplementary  plaint,  and 
which  up  to  this  moment  has  not  been  in 
any  way  considered  by  the  Lower  Appellate 
Court,  so  that  the  remand  which  was  mnds 
virtually  turns  out  unnecessary  and  unfrac- 
tuous. 

The  facts  of  this  case  are  very  shortly 
these.  The  plaintiff  obtained  against  oa^ 
Doorga  Monee  a  decree  on  the  8th  of  Jaly 
1865.  Doorga  Monee  was  unable  to  paj 
off  that  decree,  and  she  executed  a  kistee- 
bundee  for  the  money  due  under  the  de* 
cree  as  well  as  for  other  sums  c^  money 
due  (but  not  under  that  decree)  amouot* 
iug  to  the  sum  of  180  rupees  to  be  paid  olT 
in  20  years  time,  and  pledged  amougst 
other  properties  the  property  in  dispute  in 
this  cause.  The  terms  of  the  kistee- 
bundee  not  being  observed,  the  piaintiiT 
sued  out  execution  under  the  kisteebundee, 
put  up  the  property  in  dispute  to  sale, 
purchased  the  same  on  the  8rd  November 
1867,  and  obtained  a  sale  certificate  on  the 
23rd  January  1868.  In  endeavouring  to 
take  possession  of  the  property  so  purchased, 
he  was  opposed  by  the  defendant  whose 
title  to  the  property  is  also  derived  under 
another  decree  passed  at  or  about  the  time 
of  the  decree  against  Doorga  Monee,  under 
which  execution  was  sued  out  and  the  pro- 
perty in  dispute  purchased  by  the  defendant 
on  the  29th  of  March  1867.  The  defendant 
raises  two  points  against  the  plniatifs 
claim  : — 1st,  that  the  plaintiff  was  not 
according  to  law  entitled  to  sue  out  execa- 
tion  under  the  kisteebundee  by  which  the 
property  was  pledged  ;  and  2nd,  that  if 
she  were  entitled  so  to  do,  the  kisteebun- 
dee itself  was  a  collusive  transaction,  and 
that  it  was  so,  was  so  apparent  on  the  face  of 
the  transaction  that  he  proposed  to  examine 
the  plaintiff  with  regard  to  it,  but  that  his 
prayer  to  have  tlie  plaintiff  examined  was 
not  heeded  by  the  Court  below. 

With  regard  to  the  first  point,  it  is  quite 
clear  to  us  that  where  a  kisteebundee  is  not 
incorporated  into  a  decree  and  made  part 
and  parcel  of  a  decree,  there  is  no  procedure 
under  Act  YIII  amounting  to  a  warrant  of 
attorney  under  the  English  law  according  to 
which  execution  may  be  taken  out  without 
first  resorting  (oa  regular  suit,  and  conse- 
quently this  attempt  to  take  a  short  cat  at  a 
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remedy  which  is  only  given  under  decrees 
mast  fail,  and  the  first  point  which  the  de- 
feodaat  raises  must  be  decided  in  his  favor. 
As  against  this  view,  the  pleader  for  the  re- 
spondent has  cited  a  case  reported  in  Volume 
II,  Bengal  Law  Reports,  p.  223,*  which  is 
based  upon  two  cases  in  Volume  V,  Weekly 
Reporter,  Small  Cause  Court  References,  p. 
19,  and  Volume  VI,  Small  Cause  Court  Case, 
p.  1..  The  case  in  the  Bengal  Law  Reports, 
nodoubt^  fully  bears  out  the  proposition  put 
forward  by  the  respondent's  pleader,  but  in- 
asmuch as  that  case  furnishes  no  reasons 
but  implicitly  relies  upon  and  follows  the  au- 
thority of  the  other  two  earlier  cases  above 
alluded  to,  we  cannot  regard  it  as  an  author- 
itative declaration  of  the  law  beyond  the 
fact  that  it  professes  to  follow  two  cases 
previously  decided.  The  first  case  on  which 
it  is  based,  namely,  the  one  in  5ih  Weekly 
Reporter,  Small  Cause  Court  Cases,  page  19, 
does  not  appear  to  contain  anything  in  sup- 
port of  the  proposition  laid  down  in  the 
Bengal  Law  Reports  ;  and  the  judgment  in 
the  second  case,  in  Volume  VI,  Small  Cause 
Court  Cases,  page  1,  on  being  read  with  the 
case  as  submitted  merely  tends  to  support 
the  propositioQ  which  we  adroit  is  a  correct 
proposition  of  law  that  where  an  arrange- 
ment by  kisteebundee  or  otherwise  has  been 
incorporated  in  a  decree  and  forms  part  of 
thai  decree,  execution  can  be  sued  out. 

Moreover,  in  this  case.  It  must  not  be 
forgotten  that  the  kisteebundee  was  exe- 
cuted not  only  for  the  money  due  under  the 
decree  but  for  other  sums  of  money,  so  that 
even  if  the  authority  upon  which  the  plea- 
der for  the  respondent  relies,  and  we  may 
say  fairly  relies,  was  perfectly  correct  in  law, 
still  the  present  case  is  clearly  distinguish- 
able by  reason  of  the  kisteebuodee  in  it 
covering  sums  of  money  other  than  the 
sums  decreed  ;  and  we  do  not  think  that  any 
case  has  gone  to  the  length  of  holding  that 
the  kisteebundee  executed  for  the  payment 
of  a  sum  due  under  a  decree  and  for  other 
sums  of  money  due  can  be  executed  in  a 
summary  manner  by  execution  being  taken 
out  under  it,  instead  of  the  more  regular 
form  of  proceeding  by  a  regular  suit. 

This  objection  of  the  defendant  prevail- 
iog,  the  suit  of  the  plaintiff  is  necessarily 
dismissed.  But  we  would  also  observe  on 
the  2nd  branch  of  the  case  that  the  circum- 
aianees  under  which  the  kisteebundee   was 
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executed,  the  time  for  the  re- payment  of  the 
small  sura  of  180  rupees  being  20  years  and 
the  amounts  of  the  instalments  being  less 
than  10  rupees  a  year,  clearly  indicate 
that  the  judgment-debtor  was  not  to  be 
harassed  so  long  as  it  pleased  him,  for  no 
reasonable  person  could  believe  that  any  one 
would  require  20  years  to  repay  the  small 
sum  of  rupees  180.  These  circumstances  tend 
to  cast  a  cloud  of  suspicion  over  the  truth  of 
the  transaction  disclosed  by  that  kistee- 
bundee, and  so  clear  was  the  defendant  in 
his  impression  that  the  kisteebundee  was 
not  bona  Jide^  that  he  was  prepared  to 
abide  by  the  evidence  of  the  plaintiff  him« 
self  with  regard  to  its  bona  fides,  and  he 
accordingly  prayed  that  the  plaintiff  should 
be  examined.  The  prayer  was  a  very  pro- 
per one  and  should  have  been  granted,  but 
it  appears  that  owing  to  some  views  which 
both  the  Courts  below  took  of  the  matter 
wholly  irrelevant  to  the  question  to  be  tried, 
his  prayer  was  rejected.  Therefore,  in 
deciding  the  case,  as  we  have  done  on  the 
other  ground,  although  this  was  not  a 
technical  point  but  a  very  material  point  in 
the  case,  we  are  glad  to  observe  that  there 
is  much  in  the  case  besides  that  to  satisfy 
us  that  the  ends  of  justice  would  be  better 
served  if  the  plaintiff  were  left  to  resort  to 
a  regular  suit  to  prove  the  bona  fides  of  the 
kisteebundee  on  which  he  relies. 

The  special  appeal  will,  therefore,  be 
allowed  and  the  suit  of  the  plaintiff  dis* 
missed  with  all  costs. 


The  22ad  May  1871. 

Present : 

The  Hon'ble  A.  6.   Macpherson  and   W. 
Ainslie,  Judges. 

Section  143  Act  X  of  1899— Distress 
— Construction. 

Case  No.  69  of  1871  under  Act  X  of  1859. 

Special  Appeal  /rom  a  decision  passed  by 
the  Judge  of  Jessore,  dated  the  4th  No- 
vember 1870,  affirming  a  decision  of  the 
Deputy  Collector  of  Nurrail,  dated  the 
Zlst  March  1870. 

Raye  Eumul  Dossee  (one  of  the  Defendants) 
Appellant, 

versus 

Jhoroo  Mollah  and  others  (Plaintiffs) 
Respondents. 
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Mr.  M,  M,  Datta  and   Baboo   Motee   Lall 
Mooherjee   for  Appellant. 

Baboo  Grija  Sunkur    Mojoomdar   for  Re- 
spondent. 

In  order  to  maintain  a  suit  under  Section  143  Act  X 
of  1859  the  plaintiff  must  prove  that  the  defendant  in 
making  the  distress  was  acting  not  onljr  without  right 
but  without  any  thing  to  justify  him  in  Mupposiiig  that 
he  hid  a  right  to  distrain  ; — a  mere  trespasser  without 
any  reasonable  foundation  for  the  claim  set  up. 

Macpherson,  J. — It  appears  to  rae  that 
til  is  case  ought  to  be  remanded  because  there 
is  no  distinct  finding  by  the  Court  as  to  the 
circumstances  under  which  the  defendant 
made  the  distress  on  which  the  plaintiflTs 
8uit  is  based. 

The  Judge  below  evidently  considered 
that  the  suit  was  broui^ht  under  Section  141 
of  Act  X  of  1859,  but  it  is  clear,  and  it 
is  admitted  by  the  respondent's  pleader, 
that  the  suit  was  not  broui;iit  under  that 
Section  but  under  Section  143  under  which 
alone  it  will  lie.  The  provisions  of  Section 
143  are  quite  different  from  those  of  Section 
141  ;  and  in  order  to  maintain  his  suit  under 
Section  143,  the  plainiifi  must  prove  that 
the  defendant  in  making  the  distress  was 
acting  not  only  without  right,  but  without 
anything  to  justify  him  iu  supposing  that 
be  had  a  right  to  distrain. 

The  effect  of  Section  143  was  fully  con- 
8ider«'d  in  the  case  of  Joy  Lall  Shaikh 
versus  Brijo  Nath  Paul  Chowdhry,  reported 
in  IX  Weekly  Reporter,  page  162.  In  de- 
livering judgment  in  that  case.  Sir  Barnes 
Peacock  said  : — *'  It  is  clear  that  the  Section 
**  (143),  refers  to  the  case  of  a  person  dis- 
**  training  under  color  of  the  Act  when  he  is 
**  not  empowered  to  distrain,  and  it  is  clear 
**  that  by  the  use  of  the  words  *  under  color 
'*  of  the  Act,'  the  Legislature  did  not  mean 
"  under  circumstances  which  were  sufficient 
''  to  induce  the  distrainer  honestly  to  believe 
*'  that  he  was  justified  in  making  the  dis- 
"  tress  ;  for  if  that  had  been  their  intention 
'*  they  would  have  enacted  that  the  distrain- 
'*  er  should  be  subject  to  the  penalties  for 
*'  the  offence  of  criminal  trespass. 

'^  Section  142  gives  an  action  against  a 
^'  person  empowered  to  distrain  who  shall 
'*  distrain  otherwise  than  under  the  provi- 
*'  sions  of  the  Act.  That  is  an  example  of 
'*  a  suit  arising  out  of  the  exercise  of  the 
"  powers  of  distraint ;  whilst  Section  143 
**  furnishes  an  example  of  a  suit  arising  out 
"  of  an  act  done  under  color  of  the  exercise 


''  of  the  said  power.  Both  are  suits  within 
'*  the  provisions  of  Section  23,  and  the  pre- 
'^  sent  suit  is  one  which  might  be  brought 
*'  under  Section  143,  and  consequently  cao- 
**  not  be  brought  in  any  other  Court  than 
"  that  of  the  Collector.     •     •     •     • 

''  If  a  person  sues  another  as  his  ryot  for 
"  rent  when  there  is  no  pretence  or  founda- 
**  tion  whatever  for  the  allegation  that  the 
*'  land  belongs  to  him,  or  that  the  defendant 
''  is  his  ryot,  or  that  there  is  rent  dae,  such 
*'  suit  is  cognizable  only  by  the  Revenue 
*'  Courts  ;  and  the  Legislature  seems  to  have 
'^  intended  to  have  left  to  the  Collector  the 
**  sole  determination  of  suits  arising  out  of 
**  acts  done  in  the  colorable  exercise  of  the 
<'  power  of  distress,  as  well  as  saits  for  reot 
<*  claimed  to  be  due." 

Adoptins:  the  interpretation  thus  pnt  upon 
Section  143,  it  appears  to  me  that  the  plain- 
tiff must  establish  distinctly  that  the  defend- 
ant distrained  when  he  was  a  mere  tres- 
passer, and  when  there  was  no  reasonable 
foundation  whatever  for  the  allegation  that 
he  was  entitled  to  the  rent  which  he  claimed 
in  respect  of  this  land.  The  mere  fact  that 
the  defendant  had  no  legal  right  to  make 
the  distress  will  not  be  sufficient. 

In  trying  this  case  again,  the  Court  mast 
direct  its  attention  specially  to  the  positioa 
which  the  defendant  at  the  time  of  distrain- 
ing occupied  with  respect  to  the  land  for 
the  rent  of  which  the  distress  was  made. 
There  is  no  doubt  the  defendant  had  (or  at 
any  rate  had  recently  had)  some  connection 
with  the  land  :  because  it  is  clear  that  he 
got  an  amuluamah  for  it  from  the  zemin- 
dar's gomastah.  The  Court  must  find  dis- 
tinctly what,  if  anything,  was  done  besides 
the  mere  giving  of  the  amulnamnh.  The 
gomnshta  by  his  evidence  apparently  desired 
to  support  the  defendant's  case.  But  his  evi- 
dence requires  to  be  considered  very  care- 
fully, because  there  are  some  patent  discre- 
pancies in  his  statements.  He  says  that  the 
lands  covered  by  the  amulnamah  (which  I 
presume  included  these  particular  lands,  for 
if  it  did  not,  the  amulnamah  has  no  hearing 
on  the  matter  in  dispute,)  were  in  the  khas 
possession  of  the  zemindar  at  the  time  the 
amulnamah  was  given.  At  the  same  time 
dakhilahs  are  put  in  by  the  plainiiiT  com- 
mencing with  1269,  which  is  prior  in  date 
to  the  amuluamah.  If  these  dakhilaa  are 
true,  and  if  the  plaintiff  was  paying  rent  in 
1269  and  the  subsequent  years,  it  is  diffienU 
to   see  how   the  gomastah's  statemeut  that 


Digitized  by 


Google 


187L] 


Civil 


THB    WEBKLY   BBPOBtBR. 


Rulingt. 


545 


the  Innd  wns  in  the  khas  poBsession  of  the 
zemiudar  ut  the  time  the  amuluamah  was 
given  to  the  defendaDt  can  be  true. 

There  is  a  good  deal  of  other  evidence 
besides  that  of  the  gomastah  ;  and  in  calling 
attention  to  the  matter  to  wiiich  I  have  just 
referred,  I  am  not  to  be  taken  as  express- 
ing anj  opinion  one  way  or  the  other  as  to 
the  general  conclusion  which  the  lower 
Court  ought  to  draw  from  the  gomastah's 
evidence  taken  as  a  whole.  I  only  say  that 
his  evidence  and  all  the  other  evidence  on 
the  record  ought  to  be  very  carefully  and 
accurately  considered  de  novo,  with  reference 
more  especially  to  the  particular  point  in> 
volved  in  Section  143, — which  point  was 
not  in  fact  present  to  the  minds  of  the 
Judges  of  either  of  the  lower  Courts. 

The  case  will  go  back  for  re-trial,  and  the 
costs  of  this  appeal  will  follow  the  result 
of  the  remand. 

AinsliBf  J. — I  concur. 


The  23rd  May  1871. 

Present : 

The  Hon'hle  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  W. 
Ainslie,  Judge, 

Bnror  in  decree  ^Szeoation— Xiand- 
lord*s  debt— Payment  by  tenant. 

Cases  Nos.  1841    and    1842  of  1870  under 
Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  A'nddea.  dated 
the  3rd  June  1870,  reversing  decisions 
of  the  Deputy  Collector  of  that  District, 
dated  the  5th  and  7th  May  1869. 

Mr.  Jamea  Hills  (Defendant)   Appellant, 

versus 

Wooma  Moyee   Burmonee  (Plaintiff) 
Respondent, 


Bahoos    Sreenath  Dass   and    Bipro 
Mookerjee  for  Appellant. 


Dass 


Bahoos  Clmbika  Churn  Banerjee  and  Kalee 
Mohun  Dass  for  Respondent. 

Where  an  appeal  was  inadvertently  decreed  ajrainrt 
fbar  ahare-holaers  instead  of  against  five,  the  Conrt 
which  executed  the  decree  waa  held  to  have  erred  in 
recoTering  the  entire  amount  decreed  out  of  the  shares 
oC  the  four. 


Where  if  tenant  is  left  in  that  condition  in  which  ha 
is  compelled  to  pay  his  landlord's  debt  to  auve  his 
own  security  from  forfeiture,  the  circumstances  consti- 
tute a  sufficient  authority  to  make  the  payment,  e.  a,, 
the  payment  of  Government  revenue  to  save  the 
estate  from  sale. 

Norman,  C.  J.-— Case  No.  1841— As  has 
been  said  by  the  vakeel  of  the  respondent  the 
question  in  this  appeal  is  simply  this  whe- 
ther Wooma  Moyee  Burmonee,  who  has  pur- 
chased the  rights  of  Biroja  Moyee  in  23 
mouzalis,  part  of  59  mouzahs  which  were  let 
in  ijarah  to  Mr.  Hills,  is  entitled  to  n  propor- 
tion of  the  rent  of  these  23  mouzahs  as  if 
Biroja  Moyee  were  a  share-holder  possessing 
2  annas  13  pundahs  1  cowree  and  1  krnnt, 
or  a  shigre-holder  possessing  2  annas  10 
gundahs  10  cowrees  2  krants,  as  found  by 
the  first  Court. 

Now  the  facts  are,  as  has  been  stated 
very  properly  by  the  vakeels  on  both  sides, 
exceedingly  complicated.  But  the  facts 
which  it  is  material  to  consider  to  answer 
the  question  before  us  ore  not  very  numer- 
ous, nor,  when  a  little  care  is  taken  to  com- 
prehend them,  are  they  difficult  to  under- 
stand. 

There  were  five  persons  who  were  in 
possession  of  a  large  estate,  namely,  Kristo 
Nath,  Biroja  Moyee,  Shushee  Mookhee. 
Keshub  Chunder,  and  Eshan  Chunder. 
Biroja  Moyee,  Shushee  Mookhee,  and  Eshan 
Chunder,  three  out  of  these  five,  gave  in 
ijarah  to  Mr,  Hills  in  1259,  9  annas  and 
12  gundahs  as  their  share  of  the  59  mou- 
zahs at  a  rent  of  rupees  28,523.  By  agree- 
ment with  Mr.  Hills,  that  rent  was  after- 
wards reduced  to  rupees  26,628.  The 
date  of  the  second  agreement  was  th**  9th 
Bysftck  1264,  or  in  other  words,  April  1857. 
Subsequently  to  the  date  of  that  last  arrange- 
ment, Wooma  Moyee  Burmonee,  the  same 
person  who  is  now  plaintiff  before  us, 
brought  a  suit  for  possession  of  one-sixth 
of  the  property  which  had  been  formerly  in 
the  possession  of  the  ^vq  co-sharers  ;  ijarae- 
ly,  2  annas  13  gundahs  1  cowree  and  I 
krant. 

Her  suit  was  dismissed  by  the  first  Court. 
She  preferred  an  appeal,  and  in  conse- 
quence of  an  accidental  circumstance,  name- 
ly, the  death  of  the  guardian  of  the  minor, 
Kristo  Nath,  and  the  omission  to  serve  a 
summons  on  Bama  Soondwee,  the  mother 
and  guardian  of  Kristo  Nath,  after  the  death 
of  the  former  guardian  Chunder  Mohun, 
the  appeal  proceeded  as  against  four  respon- 
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deots  only,  Dnmely,  Biroja  Moyee,  Shnsliee 
Mookhee,  Keshub  Chunder,  and  Eshan 
Cbunder.  The  suit  eventuated  in  a  decree 
agaiDst  these  four  respondeDts,  viz.^  a  decree 
of  the  Sudder  Court,  dated  the  3 let  Decem- 
ber 1869,  declariog  the  right  of  Wooma 
Mojee  Burmonee  to  that  which  was  claim- 
ed by  her,  namely,  one-Bizth  or  2  annaa 
13  guadahs,  1  cowree,  1  kraut. 

Now  it  is  clear  that  the  Sudder  Court  did 
not  apparently 'advert  to  the  fact  that  in 
ezecutino;  that  decree — if  it  could  have  been 
properly  executed  at  all  in  the  absence  of 
Kristo  Nath — Wooma  Moyee  was  not  entitled 
to  take  from  the  shares  of  Biroja  Moyee, 
Shusliee  Mookhee,  Keshub  Chunder  or  Eshan 
Chunder  any  thing  more  than  what  would 
leave  to  each  of  the  co-sharers  a  proportion 
of  2  annas  13  gnndahs  1  cowree  and  1 
krant,  and  as  against  the  4  respondents  she 
ought  to  have  recovered  an  amount  equal  to 
4-5th  of  the  total  of  that  to  which  she  was 
entitled,  namely,  4-6th  of  2  annas  13  gundahs 
1  cowree  1  krant.  Instead  of  that,  by  an  error 
which  we  must  say  is  of  a  most  astonishing 
description,  the  Subordinate  Judge  appears 
in  executing  that  decree  to  have  made  four 
of  the  defendants  suffer  for  the  omission  of 
Wooma  Moyee  in  not  making  Kristo  Nath 
a  party,  and  he  actually  took  out  of  their 
shares  the  amount  which  Wooma  Moyee 
ought  to  have  recovered  from  the  estate  of 
Kristo  Nath. 

Gross  as  that  error  was,  it  appears  to 
have  been  submitted  to  by  all  the  parties, 
who  would  not,  did  not,  or  could  not,  have 
the  matter  set  right ;  and  Wooma  Moyee 
comes  into  Court  in  the  present  suit  declar- 
ing that  she  now  is  in  possession  in  her  own 
right  under  that  decree  of  2  annas  13 
gundahs  1  cowree  and  1  krant. 

Now  let  us  see  how  that  operates  on  the 
rights  of  Mr.  Hills,  the  tenant  of  the  three 
ijmalee  holders,  Biroja  Moyee,  Shushee  Moo- 
khee and  Eshan  Chunder,  who,  as  we  have 
already  said,  let  to  Mr.  Hills  9  annas  12 
gundahs  of  the  whole  estate.  At  the  present 
date,  Kristo  Nath  is,  as  he  always  has  been, 
in  possession  of  3  annas  4  gundahs. 

Wooma  Moyee  is  in  possession  under  the 
decree  in  her  favour  in  her  own  rights  by 
a  title  quite  independent  of  Mr.  Hill's  lease 
of  2  annas  13  gundahs  1  cowree  and  1  krant, 
and  Keshnb  Chunder  by  himself  or  his  ryots 
is  in  possession  of  2  annas  10  gundahs  2 
cowree  and  2  krants. 


The  Burn  of  these  several  shares  of  which 
Mr.  Hills  is  not  in  possession  is  8  annsfi 
8  gundahs,  leaving  to  Mr.  Hills  at  the 
present  time,  instead  of  9  annas  12  gnndahs 
as  originally  let  to  him  by  the  three  oo- 
sharers,  only  7  annas  12  gundahs  of  the  59 
mousahs. 

It  is  open  to  Mr.  Hills  to  show  that  ths 
title  of  the  landlord  has  expired  ;  and  he 
shows  in  this  present  suit  that  his  landlords 
are  no  longer  in  possession  of  more  than  7 
annas  12  gundahs  of  the  entire  property. 

Mr.  Hills  is  willing  to  pay  rent  to  thess 
several  partieft  in  proportion  to  their  shares 
in  this  7  annas  12  gundahs. 

It  is  quite  clear,  looking  at  it  as  we  have 
done,  that  the  decision  of  the  first  Ceart 
which  gives  to  Woopaa  Moyee,  as  the  purchas- 
er of  the  interests  of  Biroja  Moyee  in  the  23 
mouzahs,  a  decree  for  rent  proportionate  to 
a  2  annas  10  gundahs  2  oowrees  2  kraots 
share  is  correct.  That  being  so,  the  deci- 
sion of  the  Judge  must  be  reversed,  and  the 
decree  of  the  first  Court  must  be  restored 
and  affirmed,  the  respondents  paying  the 
costs  both  of  this  appeal  and  of  the  appeal 
to  the  lower  Court.  We  think,  however, 
that  the  rate  of  interest  allowed  by  the  first 
Court  should  be  reduced  to  6  per  cent,  per 
annum  from  the  date  of  the  decree  in  the 
first  Court.  In  cases  of  this  kind  where 
there  is  much  contest  as'  to  what  the  som  te 
be  decreed  ought  to  be,  interest  at  a  penal 
rate  should  not  be  allowed. 

Case  No.  1 842. — In  this  case,  an  additioo- 
al  question  arises.  The  defendant,  Mr. 
Hills,  alleges  that  he  paid  the  Goyemmeot 
revenue  on  account  of  the  share  of  Bhtja 
Moyee  in  the  years  1272  and  1278.  Mr. 
Hills  is  a  person  whe  has  advanced  a  large 
sum  of  money  by  way  of  pahgee  on  securiiy 
of  the  lease  which  he  obtained  in  1264,  and 
being  so  interested  in  the  estate  he  paid  the 
Government  revenue  in  order  to  protect  it 
from  sale.  His  position  is  tliis, — that  if  he 
had  made  a  deposit  of  the  arrear  of  reveooe 
due,  and  if  he  proved  before  a  competent  CiTil 
Court  that  the  deposit  was  made  in  order 
to  protect  his  own  lien  on  the  estate,  the 
amonnt  so  deposited  would  be  added  to  the 
amount  of  the  original  lien.  This  is  the 
provision  of  Section  9  of  Act  XI  of  1859. 
There  are  several  reasons  why  he  cannot 
avail  himself  of  the  benefits  of  that  provisioa 
in  the  present  suit, — in  the  first  place  became 
it  is  doubtful  whether  the  Collector's  Court 
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is  a  competent  Civil  Court  within  tbe  mean- 
ing of  Section  9. 

Tlnless  Mr.  Hills  can  treat  the  payment 
of  the  Government  revenue  for  the  share 
of  Biroja  Moyee  as  a  payment  to  Biroja 
Mojee,  be  cannot  have  tbe  benefit  of  that 
paymeot  in  the  present  suit. 

It  is  argued,  and  it  is  rightly  argued,  that 
Act  X  of  1859  contains  no  provision  for  any 
defence  by  way  of  set-off.  But  there  are 
several  cases  which  show  that  if  a  tenant 
pays  money  to  a  creditor  of  the  lessor  under 
tlie  lessor's  express  authority,  the  amount  of 
money  so  paid  might  be  deducted  in  a  suit 
for  rent  in  the  Collector's  Court.  See  the 
ease  of  Karron  Lall  Thakoor,  decided  on 
the  18th  March  1863,  Hay's  Reports,  page 
443  ;  also,  Mussnmut  Joy  Kooer  versus  Mr. 
J.  Furlong,  Weekly  Reporter  (Gap  Number) 
page  112,  Act  X  Rulings,  which  are  author- 
ities to  that  effect. 

It  10  true  that  in  the  present  case,  it  is  sot 
tagiicested  that  Biroja  Moyee  gave  any 
express  authority  to  Mr.  Hills  to  pay  the 
GovernnAent  revenue,  but  she  left  Mr.  Hills 
in  that  condition  that  he  was  compelled  to 
pay  that  wliich  was  his  debt  unless  he 
wished  to   forfeit  his  own  security. 

We  think  that  this  constitued  a  sufficient 
authority  to  Mr.  Hills  to  moke  the  payment 
of  the  Government  revenue  due  on  account 
of  Biroja  Moyee's  share.  There  are  many 
English  oases  where  a  point  similar  to  this 
bas  been  ruled.  A  set-off  is  no  answer  to 
a  distress  for  rent.  But  payments  made  by 
the  tenant  under  threats  or  the  fear  of  dis- 
tress for  ground  rent  or  land  tax  in  dis- 
charge of  the  landlord's  liability  are  treated 
as  payment  of  so  muoh  reni  then  due, 
Sapsford  vs.  Fletcher,  4  Terra  Reports, 
511  ;  Taylor  t?«.  Znmira,  6  Taunton,  524; 
8tubbsr«.  Par8on8,3  Barnewoll  and  Alderson, 
516  ;  Carter  vs.  Carter,  5  Bingham,  406, 
per  Pollock,  Chief  Baron  ;  Jones  v*.  Morris, 
3Exch.,   746. 

We  think  that  justice  and  good  sense 
fairly  wan-ant  us  in  holding  that  the  payment 
of  Government  revenue  by  Mr.  Hills  due 
in  respect  of  Biroja  Moyee's  share  ought  to 
be  treated  as  a  payment  on  occount  of  rent 
due  to  Biroja  Moyee.  The  result  is  that 
the  case  must  be  remanded  in  order  tor  give 
llr.  Hills  an  opportunity  of  showing  what 
•mount  of  revenue  he  paid  on  account  of 
Biroja  Moyee,  and  to  that  extent  he  will  be 
credited.    The  appeal  is  decreed  with^osts. 


Tbe  23rd  May  1871. 

Present : 

TheHon'ble  J.  P.  Norman,  Officiating  Chirf 
Justice^  and  the  Hon'ble  W.  Ainslie,  Judge. 

Deoree^Seotion  287  Act  VZZZ.  1859 
— Bxeoation— ZnstalmentSf 

Case  No.  455  of  1870. 

Miscellaneous  Appeal  from  an  order  passed  hi^ 
the  Judge  of  2i- Per guunahSf  dated  the  lOth 
September  1870. 

Earn  Sudoy  Ghose  and  other  (Decree-holders) 
Appellants, 


versus 


Raj    Bullubh 


Saha   (Judgment-debtor) 
spondent. 


Ee- 


Baboo  Ashootosh  Mooksrjee  for  Appellants. 
Baboo  Nubo  Kishen  Mookerjee  for  Respondent. 

A  decree  directing  payment  by  instalmentf  ouf?ht 
to  be  executed  to  the  extent  of  the  ioBtalmects  falling 
due  within  3  years  before  the  application  for  ezecntion. 

NormaUy  C.  /. — We  are  of  opinion  that 
the  decision  of  the  Judge  is  erroneous. 

The  decree  which  the  decree-holder  sought 
to  execute  was  passed  in  a  suit  instituted  in 
Zillah  Hooghly  and  was  transmitted  to  the 
Court  of  the  Judge  of  tho  24-Pergunnahs  for 
execution.  A  decree  so  transmitted  has  under 
the  287th  Section  of  Act  VIII  of  1859  the 
same  effect  as  a  decree  made  by  the  Court  of 
the  Judge  of  the  24-Pergunnahs.  The  Judge, 
therefore,  if  he  would  have  entertained  an 
application  for  execution  in  a  decree  of  his 
own  Court  similar  to  the  present,  should 
have  been  entertained  the  application  which 
was  made  to  him  to  execute  this  decree. 

Then  comes  the  question  whether  the  right 
to  execute  the  decree  before  us  is  barred  by 
limitation. 

The  decree  directs  that  a  debt  be  paid  by 
instalments,  the  last  of  which  was  to  become 
payable  in  Kartick  1276  or  November  1869. 
Tbe  Judge  ought  to  have  allowed  the  decree 
to  be  executed  to  the  extent  of  the  instalments 
which  fell  due  within  three  years  before  the 
application  for  execution  of  the  28th  of 
January. 

As  the  plaintiff  in  his  application  asked  for 
more  than  he  was  entitled  to,  we  do  not  give 
him  any  costs  in  the  appeal.  With  these 
observations,  we  remand  the  case  to  the 
Judge. 
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The  23rd  May   1871. 

Present : 

The  Hon'ble  Dwarkanath  Mitter  and  G,  C. 
Paul,  Judges, 

Hindoo  law— Adoption— Winor. 

Case  No.  95  of  1871. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Officiating  Judge  of  Eungpore,  dated 
th$  ith  January  1871. 

Rajendro  Narain  Lahoree  (Petitioner)  Ap- 
pellant^ 

versus 

Saroda  Soonduree  Dabee  and  another  (Oppo- 
site Party)  Respondents. 

Saboos  Nuleet  Chunder  Sein  and  Kalee  Pro- 
sonno  Duet  for  Appellant. 

£ahoo    JSssur      Chunder     Chuokerhutty     for 
Respondents. 

k  childless  Hindoo  b  bound  to  adopt  a  son,  if  at  all 
anxious  for  his  own  salvation ;  and  what  is  required  to 
be  done  for  that  end  is  not  optional  with  him,  but  an 
imperative  obligation. 

An  adoption  is  not  invalidated  by  the  mere  fact  of 
the  adoptive  father  being  a  minor,  if  he  has  attained 
the  years  of  discretion.  Such  an  adoption  is  not  attend- 
ed by  any  civil  disability. 

Mitter^  J. — We  think  there  is  no  ground 
for  the  appeal.  The  ceremony  of  adoption 
under  this  Hiodoo  Law  is  essentially  of  a 
religious  character ;  aad  as  under  that  law, 
every  childless  Hindoo  is  deemed  sure  to  go 
to  the  hell  called  "  Put,  "  the  obligation  to 
adopt  a  son  must  be  necessarily  considered  as 
imperative  as  a  matter  of  religious  duty 
among  Hindoos.  It  has  been  argued  that  a 
childless  Hindoo  is  under  no  religious  obliga- 
tion to  adopt  a  son  ;  but  this  opinion  is  con- 
trary to  the  texts  both  of  the  Duttaka 
Chundrica  and  the  Duttaka  Mimansa,  which 
are  undoubtedly  entitled  to  be  considered, 
and  have  been  always  considered,  as  the 
highest  authorities  on  the  subject  of  adop- 
tion. This  is  clearly  shewn  by  the  following 
passages  in  page  3  of  the  Duttaka  Mimansa. 

'*  On  this  subject  Atri  says : — '  By  a  man 
■<  destitute  of  a  son  only,  must  a  substitute 
^*  for  the  same  always  be  adopted,  with  some 


*'  one  resource  for  the  sake  of  the  fuaenl 
"cake,  water,  and  solemn  rites. ' 

**  A  man  destitute  of  a  son  (aputra)  is  one 
"  to  whom  no  eon  has  been  bom,  or  whose 
'*  son  has  died,  for  a  text  of  Saunaka  expresses, 
"  *  one  to  whom  no  son  has  been  born,  or 
**  whose  son  has  died,  having  fasted  for  a  son, 
'*&c.'  Another  reading  recites : — *  The  impo- 
'^tent  man,  or  also  one  whose  of&prine  has 
'*  died. ' 

"By  a  man  destitute  of  a  son,  4a" 
"  Since  it  is  shown  by  this,  that  the  being  so 
"  destitute  is  a  cause  ;  in  omitting  to  adopt 
"a  son,  anpffence  even  is  ineurr^  for  the 
"  precept  enjoining  the  production  of  a  ton 
"being  positive,  it  results  that  the  contw- 
"vention  of  it  is  the  cause  of  an  offenoe; 
''  and  on  defect  of  any  son  in  general,  ex- 
*^  elusion  from  heaven  is  declared  in  this 
**text': — 'Heaven  awaits  not  one  destitote 
I*  of  a  son,  &c.  '  And  further,  in  the  fol- 
**  lowing  passage  also,  a  son  in  general  is 
**  shown  to  be  the  cause  of  redemption  from 
*  *  debt : —  *  A  Brahmana  immediately  oa 
**  being  born,  is  produced  a  debtor  in  three 
''obligations;  to  the  holy  saints,  for  tibe 
"practice  of  religious  duties;  to  the  gods, 
"  for  the  performance  of  sacrifice ;  to  his 
"forefathers,  for  offspring.  Or  he  is  ab- 
"  solved  from  debt  who  has  a  son,  has  per- 
"  formed  sacrifices,  and  practices  religioiis 
"  duties. ' " 

These  passages  conclusively  show  that  a 
childless  Hindoo  is  bound  to  adopt  a  son,  if 
he  is  at  all  anxious  for  his  own  salvation 
and  foT  the  preservation  of  the  obsequies  dae 
to  his  ancestors. 

It  has  been  said  that  what  is  required  to 
be  done  for  securing  a  man's  own  salvation 
must  be  considered*  as  optional,  whereas 
what  is  required  to  be  done  for  Uie  benefit.of 
the  souls  of  his  ancestors  must  be  considered 
as  imperative.  This  distinction  ssems  lo  os 
to  be  absurd  on  the  very  face  of  it.  Erery 
religious  ceremony  which  a  Hindoo  is  re- 
quired to  perform  has  reference  to  his  own 
salvation,  and  the  performance  of  the  obse- 
quies due  to  his  ancestors  is  but  a  means  to 
that  end. 

It  is  further  argued  that  adoption  his 
been  treated  by  Hindoo  Lawyers  under  the 
head  of  **  Civil  Acts."  But  this  circom- 
stance  cannot  affect  the  real  character  of  tbe 
ceremony  which  is  essentially  founded  upon 
religious  considerations.  Supposing,  how- 
ever, that  adoption  is  a  civil  act,  it  does 
not  necessarily  follow  that  the  adoption  in 
this  particular  case  would  be  invalid  merely 
because    it    was    made    under  a  deed  of 
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permission  executed  by  a  minor.  Every  act 
done  by  a  minor  is  not  necessarily  null  and 
Toid.  Those  acts  only  which  are  prejudi- 
cial to  his  interests  can  be  questioned  and 
avoided  by  him  after  he  reaches  his  majority. 
But  no  such  prejudicial  character  can  be 
predicated  of  adoption  in  the  case  of  a 
childless  Hindoo,  and  as  under  the  Hindoo 
Shasters  a  minor  who  has  arrived  at  the  age 
of  discretion  is  not  only  competent,  but 
bound  to  perform  the  religious  ceremonies 
prescribed  for  his  salvalion,  we  cannot  hold 
the  adoption  made  in  this  case  to  be  invalid, 
merely  because  the  adoptive  father  was  in 
the  eye  of  the  law  a  minor.  Baboo  Sl»ama 
Churn  Sircar,  in  his  Digest  of  the  Hindoo 
Law,  admits  that  an  adoption  made  by  a 
minor  who  has  attained  the  age  of  discre- 
tion is  valid  from  a  religious  point  of  view  : 
but  he  goes  on  to  say  that  a  son  so  adopted 
would  not  be  entitled  to  succeed  to  the  es- 
tate of  his  adoptive  father  as  heir.  Upon 
what  reasoning  or  authority  this  latter  con- 
clusion is  based  we  are  unable  to  make  out  ; 
for  if  it  is  once  conceded  that  the  adoption 
is  valid,  all  the  legal  consequences  attached 
to  it  must  follow  as  a  matter  of  course.  It 
cannot  be  contended  for  one  moment  that 
the  property  of  the  adoptive  father  is  to 
pass  to  his  distant  relatives  when  he  has  lefi 
behind  him  one  who  is  entitled  to  stand  to- 
wards ^im  precisely  in  the  same  position  as 
his  own  owrasa  son. 

For  the  above  reasons,  we  are  of  opinion 
that  the  conclusion  arrived  at  by  the  Judge 
below  is  correct,  and  we  therefore  dismiss 
this  appeal  with  costs. 

Paul,  J, — I  entirely  concur.  The  obli- 
gation to  adopt  by  a  sonless  Hindoo  being  of 
the  highest  moment  to  him  in  a  religious 
point  of  view,  I  wholly  fail  to  follow  the 
argument  which  has  been  addressed  to  us 
to  the  effect  that  an  infant  Hindoo  who  has 
attained  his  years  of  discretion  cannot  adopt 
a  SOD.  The  passages  cited  by  my  learned 
colleague  leave  no  doubt  whatever  on  the 
matter,  and  the  suggestion  that  civil  disabi- 
lity precludes  an  infant  Hindoo  from  adopt- 
ing is  one  which  entirely  conflicts  with  the 
fundamental  principles  on  which  the  disabi- 
lity of  infants  are  based  as  a  matter  of  civil 
law.  The  provision  is  intended  for  their 
protection,  and  matters  which  are  highly 
beneficial  are  not  within  the  disability. 

I  concur  in  dismissing  both  the  appeals 
with  000(8. 


The  23rd  May  1871. 

Present : 

The  Hon'  ble  L.   S.   Jacksou  and  W. 
Ainslie,  Judges. 

Moknrrnree  grant — Xtesnmption. 

Cases  Nos.  142  and  147  of  1870. 

Regular  Appeals  from  a  decision  passed  ly  the 
Subordinate  Judge  of  Gya^  dated  the  Z^th 
March  1870. 

Mirza  Himmut  Bahadoor  and  others  (Defend- 
ants) Appellants^ 

versus 

Ranee  Sooneet  Kooer  (Plaintiff)  Respondent. 

Mr,  J.  P.  Kennedy  for  Appellants. 

The  Advocate  General  ( Graham)  for 
Bespondent. 

A  mokurruree  tenure  pn'anted  in  perpetuity  cannot  be 
resumed  by  the  grantor,  even  if  the  grantee  dies  with- 
out leaving  heirs. 

Ainslie,  J. — The  plaintiff,  who  is  one  of  the 
widows  of  the  late  Rajah  Mode  Narain  Singh, 
has  brought  this  suit  to  recover  from  the 
defendants  a  7i  annas  share  of  Mouzah  Pran- 
pore  granted  in  mokururee  by  the  Rajah  to 
his  daughter  Shurfoonissa  in  the  year  1248, 
F.  S.,  on  the  allegation  that  the  grant  was 
limited  to  the  life  of  the  grantee  and  that 
she  died  on  the  30th  Kartick  1265,  P.  S. 

It  i»  alleged  that  the  plaintiff  was  not 
aware  of  the  death  of  the  grantee  till  the  end 
of  1272,  when  she  took  possession  of  the 
village,  but  was  put  out  of  possession  by  an 
order  of  the  Magistrate  of  Gya,  made  imder 
Section  318  of  the  Code  of  Criminal  Pro- 
cedure, on  the  7th  February  1866  (the  middle 
of  1273). 

Shurfoonissa  was  the  illegitimate  daughter 
of  the  Rajah  (who  had  no  legitimate  issue) 
by  a  Muhomedan  lady  named  Buratee 
Begum. 

The  defendants  who  appear  in  this  Court 
as  appellants  are  a  brother  and  sister  of  Shur- 
foonissa and  a  deceased  brother's  widow. 

They  allege  that  she  died  in  infancy  on  the 
10th  Chyet  1249,  F  S.,  and  that  on  her  death 
the  village  was  held  under  the  mokururee 
grant  by  their  mother  Buratee  Begum  up  to 
her  death  in  1267  (about  two  years  after  the 
death  of  the  Rajah)  and  subsequently  by 
themselves. 
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The  lower  Court  has  held  that  the  grant  to 
Bhurfoonissa  was  not  merely  for  life  but  in 
perpetuity.  But  inasmuch  as  she  died 
childless,  and  in  a  recent  decision  of  this 
Court  reported  in  XII  Weekly  Reporter,  page 
512,  it  was  held  that  in  the  circumstances  of 
this  family  no  right  of  inheritance,  under  Ima- 
meah  Law,  vests  in  the  surviving  brother  or 
sister,  the  Subordinate  Judge  came  to  the  con- 
clusion that  the  grant  had  become  inoperative 
and  that  the  grantor  had  a  right  to  resume  it. 
It  was  contended  before  him  that  even  suppos- 
ing the  defendants  not  to  be  rightful  heirs, 
yet  the  plaintiff  would  have  no  right  to 
resume  the  grant  as  the  property  would  be 
liable  to  be  taken  by  the  ruling  power  as  an 
escheat,  and  that  so  long  as  the  party  right- 
fully entitled  abstained  from  pressing  his 
claim,  the  defendants  were  entitled  to  retain 
possession  undisturbed.  This  plea  was  over- 
ruled on  the  ground  that  the  defendants  in 
possession  were  mere  trespassers,  and  that  as 
the  legal  right  to  the  property  is  either  in  the 
grantor  or  the  Crown,  the  former  in  the 
absence  of  any  claim  by  the  latter  is  entitled 
to  maintain  the  suit. 

The  defendants  also  pleaded  limitation, 
but  this  plea  was  overruled. 

Mr.  Kennedy,  who  appeared  for  the  special 
appellants,  stated  that  the  main  objection  to 
the  finding  of  tbe  lower  Court  is  in  respect 
of  that  portion  in  which  the  Subordinate 
Judge  lays  down  that  as  the  succession  is 
vacant  the  grantor  is  entitled  to  re-enter. 
For  the  purposes  of  this  appeal  we  may 
confine  ourselves  to  this  objection. 

The  Court  below  holds  that  the  moku- 
ruree  tenure  was  granted  in  perpetuity  and 
not  for  life,  and  this  finding  has  not  been  ques- 
tioned by  way  of  cross- appeal,  or  under  Sec- 
tion 348  Act  VIII  of  1859. 

The  grant  is  made  to  Shurfoonissa  and 
her  children  from  generation  to  generation, 
and  in  it  she  is  described  as  absolute  (moos- 
tukkil)  mokurureedar. 

Tenures  created  in  these  terms  and  not  in 
any  way  limited  by  other  special  conditions 
are  always  treated  as  of  the  most  absolute 
character,  and  are  every  day  transferred  both 
by  private  sale  and  in  execution  of  decree. 
Had  Shurfoonissa  conveyed  the  estate  to  an- 
other, the  grantor  could  not  have  ousted  the 
assignee.  Supposing  she  had  died  leaving 
a  husband  and  children,  this  estate  would 
have  descended  according  to  the  ordinary 
rules  of  Mahomedan  Law,  and  no  change  in 
the  order  of  succession  would    have 


caused  by  the  use  of  the  words  "to  her 
children  from  generation  to  generation."  It 
is,  at  least,  extremely  doubtful  whether  the 
grantor  could  have  altered  the  course  of 
descent  established  by  law,  if  he  had  intend- 
ed to  do  so.  It  is,  however,  sufficient  to  say 
that  the  terms  of  the  grant  are  those  ordi- 
narily employed  in  creating  an  estate  governed 
by  those  rules,  and  that  if  it  had  been  the 
intention  of  the  grantor  to  limit  the  grant  ia 
some  other  mode  he  would  have  specifically 
stated  this  intention.  In  the  absence  of  any 
words  of  limitation,  we  cannot  hold  that  the 
Rajah  in  tended  to  create  anything  but  an 
estate  in  perpetuity  with  absolute  power  to 
the  grantee  to  deal  with  it  as  she  thought 
proper,  and  that  he  never  contemplated  the 
possibility  of  failure  of  issue  or  intended  to 
interfere  with  the  ordinary  course  of  descent 

It  is  hardly  necessary  to  consider  the  con- 
duct of  Kajah  Mode  Narain  which  has  been 
referred  to  as  showing  that  he  never  thought 
that  his  grant  was  less  than  absolute,  but  it 
certainly  was  not  in  any  way  inconsistent 
with  an  intention  to  grant  a  mokururee 
tenure  without  any  reservation.  He  made  no 
attempt  to  resume  it  on  the  death  of  his 
daughter  but  allowed  her  mother  to  enjoy  it, 
and  it  is  admitted  that  up  to  1272  (seven 
years  after  his  death)  receipts  for  the  reserved 
rent  continued  to  be  granted  in  the  daughter's 
name,  and  the  mokururee  tenure  as  original- 
ly established  was  treated  as  subsisting. 

There  is  a  dispute  as  to  the  precise  date 
of  Shurfoonissa's  death.  The  direct  evidence 
on  this  point  on  either  side  is  unsatisfactory, 
but  looking  to  the  examination  of  the  Ranees 
there  is  no  room  to  doubt  that  the  plaintifTs 
case  is  false,  and  that  in  fact  Shurfoonissa 
died  at  an  early  age. 

"We  find  that  Buratee  Begum  lived  within 
the  Rajah's  mansion  at  Ticcaree  and  that  the 
particular  apartment  or  building  occupied  by 
her  stood  between  the  apartments  of  the 
Ranees.  Those  ladies  admit  that  they  knew 
of  the  existence  of  the  three  later  bom 
children  and  used  to  see  them  .  about  the 
house,  but  profess  never  to  have  set  eyes  on 
the  eldest. 

Yet  if  the  statement  in  the  plaint  is  true, 
Shurfoonissa  had  attained  the  age  of  1 7  years 
before  she  died,  and  it  is  incredible  that  tJjese 
ladies  should  have  known  nothing  of  her. 
It  may  not  be  established  with  certainty  that 
Shurfoonissa  died  on  10th  Chyet  1249  as 
alleged  by  defendants,  but  there  can  be  no 
doubt  that  she  died  in  the  lifetime  of  her 
father,  and  not  two  months  after  him  as  alleg- 
ed by  plaintiff. 
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As  it  appears  to  us  that  the  plaintitif  has 
altogether  failed  to  show  that  any  right  to 
reeame  the  grant  on  failure  of  issue  was  re- 
served to  the  grantor,  we  hold  that  the  judg- 
ment of  the  Court  below  cannot  be  maintain- 
ed. The  plaintiff  can  succeed  only  on  the 
strength  of  her  own  title  and  not  on  the 
weakness  of  that  of  the  defendant.  She  is 
bound  to  show  that  she  was  the  party  entitled 
to  take  the  estate  when  it  became  vacant  on 
the  death  of  Shurfoonissa  before  she  can  ask 
the  Court  to  eject  the  defendants  who  are  in 
possession. 

The  Subordinate  Judge  seems  to  think  that 
there  is  something  in  the  nature  of  a 
mokuraree  grant  which  renders  it  capable  of 
resumption,  if  there  be  no  known  heir  of  the 
last  holder,  but  no  authority  has  been  shown 
to  support  this  opinion. 

It  would  hardly  be  contended  that  a  man 
who  makes  a  gift  has  a  better  title  than  a 
stranger  to  the  thing  given,  if  the  owner, 
after  accepting  and  holding  it  for  a  time, 
should  abandon  it 

The  Bajalh  created  a  certain  estate  and 
impressed  the  stamp  of  perpetuity  on  it  for 
the  express  purpose  of  making  a  free — gift  of 
it  to  his  daughter,  and  the  fact  that  she  had 
to  pay  a  certain  rent,  or  in  other  words,  that 
the  gift  was  of  a  part  only  of  the  profits  of 
the  land,  does  not  make  it  any  thing  less  than 
a  gift.  He  reserved  to  himself  a  certain 
right  over  the  lands  given,  namely,  the  right 
to  receive  a  fixed  rent,  but  he  absolutely  di- 
vested himself  of  any  other  right.  The 
transfer  of  the  property  to  a  stranger  in  no 
way  affects  the  right  reserved,  which  attaches 
to  the  land  in  whosesoever  hands  it  may  be, 
and  is  therefore  at  all  times  adequately  secur- 
ed. If  the  rent  be  not  paid  there  are  pro- 
p«f  legal  remedies,  but  resumption  of  the 
grant  is  not  among  these,  where  there  is  no 
express  stipulation  to  that  effect. 


We  think  that  the  plaintiff  has  failed  to 
establish  any  title  to  resume  the  mokururoe 
grant,  and  therefore  without  entering  into 
the  other  questions  involved  in  this  suit,  we 
admit  the  appeals  and  reversing  the  judgment 
of  the  Court  below  dismiss  the  plaintiff's  suit 
with  costs  of  both  Courts. 


The  25th  May  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,   Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 


Section  35  Act  ZZZZX  of  1861— ZUe- 
gral  order. 

In  the  matter  of 

Tara  Chund  Mundul  (Decree-holder) 
Fetiti<mer, 

versus 

Bhyrub  Chunder  Chukerbutty,  (Judgment- 
debtor)  Opposite  Party. 

Baboo  Bama  Churn  Banerjee  for  Petitioner. 

Bahoo  Oopender   Chunder  Bose  for   Oppo- 
site Party. 

A  rule  having  beenlissaed  callinp^  on  a  judgment-debtor 
to  show  cause  why  an  order  of  the  Collector  in  appeal 
reversing  an  order  made  by  a  Deputy  Collector  in  exe- 
cution, should  not  be  set  aside,  the  rule  was  discharged 
with  costs,  inasmuch  as  although  the  Collector  had 
no  jurisdiction  to  make  the  order  which  be  made,  the 
Deputy  Collector's  order  was  wrong,  being  a  violation 
of  the  provisions  of  Section  92  of  Act  X  of  1859,  and 
could  not  be  upheld. 

Norman,  C.  J. — A  ettle  was  issued  by  a 
Division  Bench  of  this  Court  upon  a  petition 
of  the  decree-holder  in  this  case  under  Section 
35  of  Act  XXIII  of  1861,  calling  on  the  judg- 
ment-debtor to  show  cause  why  an  order  pass- 
ed by  the  Collector  of  tlie  24-Pergunnah8 
on  appeal,  reversing  an  order  made  by  the 
Deputy  Collector  of  Barripore  in  execution 
of  a  decree  for  rent  under  Act  X  of  1859, 
should  not  be  set  aside  as  having  been  mado 
without  jurisdiction. 

The  facts  are  shortly  these  :— 

Plaintiff  obtained  a  decree  on  tho  29th  of 
August  18C6  for  a  sum  under  rupees  50 J 
for  rcLt  atd  costs. 
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On  the  1 2th  of  September  1 869,  the  decree- 
holder  made  an  application  to  the  Deputy 
Collector  for  the  sale  of  the  tenure  of  the  judg- 
ment-debtor. The  Deputy  Collector  admit- 
ted the  application^  and  on  the  15tb  of  De- 
cember 1870  the  tenure  was  sold. 

The  judgment-debtor  appealed  from  the 
order  of  the  Deputy  Collector  allowing  the 
sale  to  the  Collector  of  the  24-Pergunnah8. 

The  Collector  reversed  the  order  of  the 
Deputy  Collector  on  the  ground  that  Section 
92  of  Act  X  of  1859  precluded  the  issue 
of  process  of  any  description  on  a  judgment 
under  that  Act  for  less  than  rupees  500 
after  the  lapse  of  three  years  from  the  date 
of  the  judgment. 

We  think  that  under  Act  X  of  1859  no 
appeal  lies  to  the  Collector  from  the  order  of 
a  Deputy  Collector  made  in  execution  of  a 
decree,  and  consequently  that  the  order  of  the 
Collector  was  cue  which  he  had  no  power 
to  make. 

A  large  discretion  is  left  to  the  Court  by 
Section  35.  If  we  were  to  make  an  order 
for  setting  aside  the  Collector's  decision,  we 
should  be  giving  an  appearance  of  validity 
to  the  order  of  the  Deputy  Collector  made 
in  violation  of  the  provisions  of  Section  92. 

The  object  of  the  petitioner  as  disclosed 
in  his  petition  is  to  set  up  the  sale  made 
under  the  order  of  the  Deputy  Collector.  "We 
thiok  he  is  not  entitled  to  ask  any  such  relief 
at  our  hand.  We  shall  follow  the  example 
set  us  in  a  somewhat  analogous  case  by  the 
Full  Bench,  6  Weekly  Reporter,  Act  X 
Rulings,  page  54,  and  discharge  the  rule 
with  costs. 


The   25th  May  187L 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Onoocool  Chunder 
Mookerjee,  Judge. 

3ale  for  arrears  of  revenue— Pur- 
chaser's rlgOits-Sectlon  37  Act  XX, 
XB59  —  Xtesumptloa  decree  —  Pro- 
prietary rlgrhts- Cause  of  action. 

Case  No.  15  of  1871. 

Special  Appeal  from  a  decision  passed  hj  t\e 
Judge  of  the  2i-Pergunnahsy  dated   the  28  th 
December    1870,    affirming  a  decision  of  the 
2nd   Suhordinate    Judge   of    that  District 
jilted  the  26th  Mag  1870.  ' 


Thakoor    Dass    Roy    Chowdhry  aixd   others 
(Defendants)  Appellants, 

versus 

Nubeen  Kishen  Ghose  (Plaintiff;  Respondent. 

Dahoos  Romesh    Chunder  Hitter  and   Anwsi 
Chunder  Ghossal  for  Appellants. 

Bahoos    Mohinee    Mohun   Ro^  and   Sreenath 
Doss  for  Respondent, 

A  porchaser  at  a  sale  for  arreara  of  revenue,  with  a 
paramount  title  under  Section  87  Act  ^I  of  1859,  ae- 
qaires  the  estate  free  from  any  incumbrance  which 
accrued  thereupon  from  the  laches  of  former  proprietors, 
in  the  same  way  as  he  would  have  acquired  it  free  from 
any  incumbrance  created  by  sale,  lease,  or  mortgage. 

In  the  absence  of  any  proof  to  the  contrary,  such 
purchaser  must  be  assumed  to  be  the  owner. 

A  resumption  decree  does  not  destroy  the  proprietory 
right  of  the  lakherajdars  which  continues  unless  and 
until  they  are  dispossessed  in  due  course  of  law.  By 
obtaining  a  permanent  settlement  they  acquire  no  new 
right ;  a  cause  of  action  accruing  to  them  if  oosted  beforf 
settlement. 

Norman,  C.  J.-^Tms  is  a  special  appeal 
from  the  decision  of  the  Judge  of  the  24- 
Pergunnahs. 

The  facts  are  very  clearly  stated  in  the 
judgment  of  the  learued  Judge,  which  ia  aa 
follows :  — 

"  On  the  3l8t  Decemher  1 838,  the  (Jovem- 
**  ment  recovered  a  decree  in  a  suit  for  the 
"  resumption  of  beegahs  738- 1'3  of  lakheraj 
**  land  in  mouzah  Joikiatonugur,  The  area 
**  is  so  specified  in  the  chittah  of  1190  and 
«*  in  the  taidad  No.  8242  filed  in  1204,  The 
*' Deputy  Collector,  Doorga  Pershad  Ghose, 
**  was  directed  to  make  a  settlement  of  these 
**  lands,  and  he  deputed  an  Ameen,  Chunder 
<•  Kant  Chuckerbutty,  who  measured  them 
"in  1841  in  17  plots  and  found  be^ahs 
*'  942-1  of  which  only  160  beegahs  were 
"  cultivated.  By  a  proceeding  dated  August 
**  6th  1846,  the  Deputy  Collector  approved  of 
**  the  Ameen's  proceedings,  and  a  settlement 
<*  of  the  estate  which  w^  entered  on  the 
''rent-roll  as  No.  1137  was  made  for  10 
'*  years  with  Chunder  Koomar  Dutt,  the 
**  representative  of  Issur  Chunder  Dutt,  who 
**  was  the  defendant  in  the  resumption  pro- 
'*  ceedings.  The  original  lakherajdars  noted 
**  in  the  taidad  were  Sudasib  Dutt  and  others, 
"  sebaite  of  the  dewutter  endowment  of 
'*  Luckhee  Juunarduu  Thakoor. 

"  On  the  expiration  of  this  temporary 
*'  settlement,  Deputy  Collector  Okhoy  (iuru 
'*  Bose   was   deputed  to  -  » 
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almost  all  of  wliich  jras  immediately 
olaimed  by  the  neighbouring  zemindars. 
It  was  then  found  that  the  survey  officers 
had  not  recogoized  talook  No.  1137,  and 
the  Collector  proposed  to  measure  the 
neighbouring  talooKs,  and  after  excluding 
the  lands  belonging  to  their  owners,  to 
take  the  remainder  as  the  lands  rightfully 
belonging  to  talook  No.  1137.  But  the 
representatives  of  the  ex-lakherajdar,  Issur 
Chunder  Dutt,  opposed  this  jneasure,  aod 
alleging  that  they  had  remained  since  1846 
in  undisturbed  possession  of  the  942 
beegahs  found  by  Doorga  Pershad  Qhos  % 
demanded  a  settlement  of  the  whole.  The 
Board  of  Rerenue  set  aside  the  proceedings 
of  Deputy  Collector  Okhoy  Chum  Bose, 
and  directed  the  Collector  to  make  a 
settlement  of  beegahs  942-1  on  the  basis 
of  Deputy  Collector  Doorga  Pershad  Ghose's 
chittahs  of  measurement.  The  Board's 
order  is  dated  July  5th,  1861 ;  and  on  the 
30th  April  1863  the  estate  so  constituted 
was  put  up  to  sale  for  arrears  of  revenue  and 
was  purchased  by  the  present  plaintiff. 

"  But  the  new  purchaser  was  never  allowed 
"to  take  possession;  and  he  has  instituted 
"  this  suit  to  recover  possession  of  the 
'^beegahs  942-1  which  were  measured  by 
**  the  Deputy  Collector  Dooi^ga  Pershad 
"  Ghose- 

"  He  is  met  in  the  first  instance  by  the 
''  plea  of  limitation  on  the  ground  that  the 
**  defendants,  who  are  the  proprietors  of  the 
'^  adjoining  talooks,  have  had  possession 
"  of  the  lands  in  question  for  more  than 
"twelve  years.  The  Subordinatp  Judge 
"observes  that  the  plaintiff  has  acquired 
"the  rights  which  accrued  to  Government 
"under  the  resumption  decree  on  the3l8t 
"December  1838,  and  is  entitled  to  the  60 
^ears  limitation  from  that  date.  The  plaint- 
iff cannot  take  any  lands  which  were 
included  in  the  defendant's  talooks  at  the 
decennial  settlement,  but  he  is  entitled 
to  recover  all  lands  which  Doorga  Pershad 
Ghose  included  in  the  first  settlement. 

"  It  appears  to  me  that  this  ruling  is 
"  erroneous.  It  is  true  that  the  public  claim 
"  to  the  resumed  lands  might  be  pursued 
"  at  any  time  within  60  years  from  the  date 
"  of  the  resumption  decree,  but  no  such  right 
"  aecraed  to  the  persons  with  whom  the 
"  settlement  was  made,  or  to  the  plaintiff. 
"  When  the  settlement  was  made,  the  estate 
"  became  subject  to  the  same  rules  and  con- 
"ditions  as  all  other  permanently  settled 
"  tftlooks,  and  the  persons  with    whona  the 


**  settlement  was  made  could  not  claim 
"  exemption  from  the  ordinary  rules  of  limit- 
"  ation.  If  the  representatives  of  Issur 
**  Chunder  Dutt  had  not  opposed  the  propo- 
''  sal  of  the  Collector  to  re-measare  the  lands 
"  for  the  purpose  of  identification,  the  full 
*'  period  of  limitation  applicable  to  public 
**  claims  would  have  been  saved  ;  and  the 
**  settlement  would  have  been  made  of  such 
"  lands  only  as  the  revenue  authorities 
"  might  find  to  be  identified  by  evidence  of 
"  some  kind.  But  they  repudiated  the  aid 
"  of  the  Collector  and  alleged  actual  posses- 
"  sion,  and  therefore  the  settlement  was  made 
*'  with  them,  and  they  took  the  position  of 
"  other  talookdars.  Nevertheless,  I  am  of 
''  opinion  that  the  suit  of  the  plaintiff  to 
<'  obtain  possession  of  the  lands  rightly  be- 
''  longing  to  the  estate  under  the  resumption 
*'  decree  is  not  barred  by  the  rules  of  limita- 
**  tion.  The  Government  had  a  period  of 
"  60  years  from  the  date  of  the  resumption 
<<  decree,  that  is  to  say,  from  1838  ;  and  that 
*<  period  has  not  expired.  The  persons  with 
**  whom  the  settlement  was  made  had  a  period 
^^  of  12  years  from  the  date  on  which  the 
*'  settlement  was  made^  that  is  to  say^  from 
<'  1863;  and  that  period  has  not  expired. 
"  The  plaintiff  would  have  been  bound  by 
"  the  expiry  of  the  60  years  if  the  date 
"  had  preceded  the  expiry  of  the  1 2  years, 
'<  but  that  is  not  the  case  here,  and  a  large 
<'  proportion  of  each  period  has  still  to 
"  run. " 

♦  ♦  ♦  ♦  « 

**  It  has  been  urged  by  the  defendants 
''  that  the  plaintiff  is  not  a  bond  fide  pur- 
'<  chaser  of  the  estate,  and  that  the  old  pro- 
"  prietors  allowed  default  in  order  to  pur- 
<'  chase  the  estate  and  avoid  limitation. 
<<  But  as  it  appears  that  limitation  would  not 
''  have  affected  the  case  if  there  had  been  no 
''  sale,  it  is  unnecessary  to  consider  the  ques- 
'*  tion." 

We  think  it  may  be  taken  as  established 
that  the  Dutts  were  in  possession  of  the 
land  as  lakheraj  in  1190,  and  so  continued 
down  to  the  time  when  the  lands  were 
surveyed  by  Chunder  Kant  Chuckerbutty 
under  the  order  of  Doorga  Pershad  Ghose 
at  the  period  of  the  settlement  in  1841. 

The  dispossession  seems  to  have  dated 
from  a  subsequent  period,  the  exact  date  of 
which  is  not  apparent. 

It  has  been  argued  on  behalf  of  the  oppeL 
lants  that  the  Judge  was  in  error  in  not  trying 
the  question  whether  the  plaintiff  purchase^! 
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at  the  sale  for  arrears  of  revenue  in  April 
1863,  and  acquired  the  property  at  such  sale 
lofidfide  on  his  own  account,  or  whether  he 
merely  purchased  on  account  of  and  henamee 
for  the  former  proprietors,  he  himself  not 
having  any  real  interest  in  the  matter. 

It  was  also  contended  that  assuming^  the 
plaintiff  to  have  purchased  in  his  own  right 
the  Government  and  the  former  proprietors 
having  been  out  of  possession  at  the  date  of 
the  sale  for  arrears  of  revenue,  the  plaint- 
iff acquired  a  mere  right  of  action  which  he 
was  bound  to  pursue  within  the  time  allowed 
to  the  former  proprietor,  and  that  limitation 
ran  from  the  period  when  the  defendants 
had  dispossessed   the  former  proprietors. 

Upon  the  last  point  we  feel  no  difficulty. 
Though  the  defendants  might  by  the  laches 
of  the  former  proprietors  have  acquired  a 
title  good  as  against  them,  we  think  that 
the  plaintiff,  as  a  purchaser  at  a  sale  for 
an  ears  of  revenue  coming  in  under  a  para- 
mount title  under  Section  37  Act  XI  of  1859, 
would  acquire  the  estate  free  from  any  in- 
cumbrance which  had  accrued  upon  the  estate 
from  such  laches,  exactly  in  the  same  way 
as  he  would  have  acquired  the  estate  free 
from  any  incumbrance  created  by  a  sale,  lease, 
or  mortgage  by  the  former  owners. 

If  however  the  plaintiff's  is  a  mere  name, 
and  the  real  purchasers  at  the  sale  for  arrears 
of  revenue  and  the  parties  now  interested  and 
conducting  this  suit  are  the  former  proprie- 
tors, we  think  that  we  should  be  bound  to 
treat  the  case  as  if  the  former  proprietors 
were  plaintiffs  on  the  record  before  us. 

Now  the  effect  of  the  decree  in  the  re- 
sumption suit  was  not  to  destroy  the  proprie- 
tory right  of  thelakherajdars.  That  proprie- 
tory right  would  continue  unless  and  until 
they  should  be  dispossessed  in  due  course  of 
law.  Compare  Section  4,  Regulation  XIX 
,of  1793,  Sections  21  and  22,  Regulation  II 
of  1819.  The  former  possessors  of  the  estate 
were  propri«tors  while  holding  the  lands 
lakheraj  ;  they  continued  proprietors  while  in 
possession  under  the  temporary  settlement, 
and  they  acquired  no  new  title  of  ownership 
as  proprietors  of  the  land  by  the  permanent 
settlement  which  after  the  resumption  was 
made  with  them  in  1862.  It  may  be  that  a 
stranger  obtaining  a  settlement  of  resumed 
lands  by  grant  from  the  Government  might 
be  treated  as  having  first  acquired  a  right  of 
suit  from  the  date  of  the  settlement ;  and  if 
nothing  had  taken  place  by  which  a  suit  by 
the  Government  would  have  been  barred^  he 


!  might  be  entitled  to  a  period  of  limitation  of 
1 2  years  from  th&  date  of  acquisition  of  his 
right. 

But  we  think  that  the  former  proprietors 
obtaining  a  permanent  settlement  stand  in  a 
very  different  position  from  a  person  acquir- 
ing a  new  right  by  the  settlement.  A  cause 
of  action — a  right  of  suit  to  recover  powessioa 
— had  accrued  to  the  former  proprietors  by 
their  ouster  before  the  date  of  the  settlement. 
No  new  wrong  could  be  done  to  them  and 
no  new  right  accrued  to  them  in  consequence 
of  the  settlement. 

We  are,  therefore,  of  opinion  that  in  order 
to  arrive  at  a  proper  determination  of  the 
question  whether  the  suit  is  barred  by  limi- 
tation, the  Judge  should  have  enquired 
whether  the  plaintiffs  hold  merely  benamee 
for  the  former  proprietors  or  not. 

The  onus  of  proof  of  this  point  is  of  course 
upon  the  defendants. 

We  think  that  in  the  absence  of  any  proof 
to  the  contrary,  the  purchaser  at  a  revenue 
sale  must  be  assumed  to  be  the  owner.  The 
defendants  had  an  opportunity  of  adducing 
evidence  as  to  the  alleged  benamee  holding 
under  the  issue  as  originally  framed  by  the 
Subordinate  Judge.  As  at  present  advised, 
we  do  not  think  it  necessary  that  the  Judge 
should  allow  fresh  evidence  to  be  recorded 
upon  the  point.  We  remand  the  case  in 
order  that  the  Judge  may  take  up  the  ques- 
tion and  try  it  on  appeal,  using  his  own 
discretion  when  he  hears  the  case  whether  he 
should  allow  either  party  to  adduce  further 
evidence. 

If  the  Judge  finds  that  the  purchase  by 
the  plaintiff  at  the  sale  for  arrears  of  revenue 
was  on  his  own  account,  of  course  the  exist- 
ing decision  in  favor  of  the  plaintiff  will 
stand. 

But  if  the  Judge  finds  that  the  purchase 
was  made  by  the  Dutts  in  the  name  of  the 
plaintiff,  the  question  will  remain  whether 
the  suit  is  barred  by  the  operation  of  the  12 
years  period  of  limitation.  That  is  an  issue 
which  would  have  been  immaterial  in  the  view 
which  the  Judge  took  of  the  case,  and  has 
probably  therefore  not  been  fully  oonaidered 
by  the  Judge.  In  the  event  of  the  Judge 
finding  the  first  issue  against  the  plaintiff, 
this  question  will  have  to  be  tried  also. 
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The  25th  May  1871. 

Present : 

The    Hoa*hle    |!.    Jackson    and    Onoocool 
Chander  Mookerjee,  Judgee. 

MAhomedan     Ziaw— Marital     agree- 
ment—Divoroe—  Xte-mar  r  laffe. 

Case  No.  1702  of  1870. 

Special  Appeal  from  a  decision  passed  hy  the 
Judge  of  tipperahy  dated  the  7th  Mag 
1870,  affirming  a  decision  of  the  Moonsijff 
of  Ameergaon,  dated  the  2Sth  August  1869. 

Badmnissa  Bibee  (Plaintiff)  Appellant, 

versus 

NafeentooUah  (Defendant)  Respondent, 

Moulvte  Murhumut  Hossein  for  Appellant* 

No  one  for  Respondent. 

An  agreement  entered  into  by  a  Mahomedan  with 
hU  vifo  at  the  time  they  were  married  that,  if  be 
tntered  into  a  second  marriage  during  her  lifetime 
witboat  her  consent,  she  woald  be  entitled  to  divorce 
herself  and  take  a  second  husband,  was  held  to  be  in  con- 
sonanee  with  the  Mahomedan  Law. 

Jackson,  J. — Thb  plaintiff  brought  this 
Boit  for  a  declaration  that  her  marriage  with 
her  hosband  was  dissolved.  She  alleged  that 
at  the  time  she  was  married  to  her  husband  an 
agreement  was  entered  into  between  them, 
one  condition  of  which  was  that  if  he  mar- 
ried another  wife  without  her  consent  she 
would  be  entitled  to  divorce  herself  and  take 
another  husband. 

There  seems  to  have  been  no  question 
before  the  lower  Courts  as  to  this  agreement 
having  taken  place.  There  was  an  allega- 
tion Uiat  the  second  marriage  took  place 
with  the  consent  of  the  first  wife.  But 
both  the  Courts  seem  to  have  found  that  this 
was  not  proved.  Still  both  Courts  dis- 
missed the  plaintiff's  suit  on  the  ground 
that  such  a  condition  was  against  the  Maho- 
medan Law.  The  Judge  says  that  there  are 
numerous  modes  in  the  Mahomedan  Law  by 
wluch  a  husband  can  divorce  his  wife  when- 
ever he  pleases,  but  it  does  not  give  equal 
fociUty  to  the  wife  to  divorce  her  husband. 
The  Judge  is  of  opinion  that  this  contract 
13  against  the  law  and  that  the  plaintiff's 
Boit  should  be  dismissed. 

The  special  appeal  to  this  Court  is  on  the 
ground  that  the  contract  is  directly  according 
to  the  Mahomedian  Law.  No  one  has  appear- 
ed on  the  part  of  the  special  respondent  to 
support  the  decision  of  the  lower  Court  upon 


this  point  of  law.  We  have  Idoked  into  the 
Mahomedan  Law  books.  The  Judge  has 
stated  in  his  decision  that  Macnaghten  does 
not  allude  to  the  subject.  But  both  the 
Hedaya  and  Baillie's  Mahomedan  Law  have 
special  Chapters  upon  it. 

The  Hedaya  in  Book  4,  Chapter  3,  page 
257,  lays  down  as  the  law  that  a  husband 
may  give  power  to  the  wife  to  divorce  herself. 
**  If  a  husband  say  to  his  wife  *  divorce  your- 
**  self  when  you  please,'  she  is  at  liberty  to 
<*  divorce  herself  either  upon  the  spot  or 
**  at  any  future  period,  because  the  word 
''  when  extends  to  all  times  ;  and  hence  it  is 
"  the  same  as  if  he  were  to  *  say  divorce 
**  yourself  at  whatever  time  you  like.'  *' 

If  this  is  the  conect  law,  the  husbond  can 
certainly  enter  into  an  agreement  with  his 
wife  that  if  he  enter  into  a  second  marriage 
during  her  lifetime  without  her  consent  she 
can  divorce  herself 

Baillie  in  Chapter  2,  on  the  subject  of 
Divorce,  Section  2,  page  218,  says:— 

**  BepudiatioD  is  said  to  be  referred  to  a 
**  time  when  its  effect  is  postponed  from  the 
''  time  of  speaking  to  some  future  time  speci- 
'*  fied,  without  any  condition.  And  repudia- 
<<  tion  is  said  to  be  suspended  on  or  attached 
**  to  a  condition,  when  it  is  combined  with  a 
condition  and  made  contingent  on  its  occur- 
rence. In  the  former  case,  repudiation 
takes  effect  immediately  on  the  arrival  of 
the  time  to  which  it  has  been  referred ; 
in  the  latter  it  takes  effect  on  the  occur- 
rence of  the  event  on  which  it  has  been 
made  to  depend.  And  revocable  as  well 
as  irrevocable  repudiations  are  susceptible 
of  being  referred  to  a  time,  or  made  subject 
to  a  condition.  The  two  kinds  of  izafut, 
or  reference  to  a  future  time  with  or  with- 
out a  condition,  might,  therefore,  I  tliink, 
«<  be  treated  together;  but  as  they  have  been 
"  treated  separately  by  the  con  pilers  of  the 
*'  Futatca  Alumgeeree  and  other  writers  on 
<<  Mahomedan  Law,  I  follow  the  same  ar- 
**  rangement." 

He  goes  on  to  show  that  repudiation  may 
take  place  either  at  some  future  time  or  in 
consequence  of  any  particular  acts,  either  on 
the  part  of  the  husband  or  on  the  part  of  the 
wife. 

Looking  to  these  Chapters  of  the  law,  we 
think  that  the  agreement  between  the  t>aities 
was  not  contrary  to  the  Mahomedan  Law. 
But,  on  the  contrary,  there  are  Clauses  in 
the  law  which  are  distiuclly  consonant  with 
such  agreement. 
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We,  therefore,  set  aside  the  Judge's  deci- 
sion, and  decree  the  plaintiff's  suit  with  all 
costs. 


The  25th  May  1871. 

Present : 

The  Hon'ble  H.  V.  Bayloy  and  Dwarkanath 
Mitter^  Judaea. 

Arbitration    award— Rent— Jarisdlc- 
tion— Appeal* 

Case  No.   147   of  1871. 

Special  Appeal  from  a  decision  passed  hy  the 
Subordinate  Judge  of  Midnapore,  dated 
the  IQth  November  1870,  reversing  a  decision 
of  the  MooHsiff  of  that  District,  dated  the 
I9th  August  1869. 

Altaf  Hossein  (Plaintiff)  Appellant, 

versus 

Grish  Chunder  Roy  (Defendant)  Respondent. 

Mr.  G.  A.  Twidale  for  Appellant. 

Bahoo  Rash  Beharee  Ghose  iot  Respondent. 

A  Moonsiff  has  no  jurisdiction  to  entertain  an  appli- 
cation and  pass  an  order  on  the  enforcement  of  an 
arbitration  award  relating  to  the  determination  of  rent. 

When  a  Moonsiff  acts  without  jurisdiction,  the  ques- 
tion may  be  tlie  subject  of  an  appeal  to  the  Appellate 
Court  of  the  District. 

Bayley,  J. — This  was  an  application  for 
the  enforcement  of  an  award  made  by  arbi- 
trators under  Section  327,  Act  VIII  of 
1869  on  a  claim  for  the  determination  of 
rent. 

The  Moonsiff  took  jurisdiction  and  con- 
firmed the  fysuUah  of  the  arbitrators.  An 
appeal  was  made  to  the  Lower  Appellate 
Court  on  the  ground  that  the  Moonsiff  had 
no  jurisdiction,  and  the  Lower  Appellate 
Court  reversed  the  order  made  by  the  Moon- 
siff, holding  that  he  had  no  jurisdiction  to 
confirm  an  arbitration  award  relating  to  re- 
Tcnue  matters. 

In  special  appeal,  the  first  ground  taken  is 
that  the  Lower  Appellate  Court  itself  had 
no  jurisdiction  to  hear  the  appeal,  and  the 
second  ground  is  that  the  Moonsiff  had  no 
jurisdiction  in  the  matter. 

On  the  first  ground,  we  have  only  to 
state  when  a  Moonsiff  acts  without  juris- 
diction, the  question  may  be  the  subject  of 
HU  appeal  to  the  Appellate  Court  of  the 


District,  for  every  superior  Court  is  bound  to 
take  cognizance  of  all  acts  done  withont 
jurisdiction  by  the  Courts  subordinate  to 
them. 

On  the  second  ground,  ihe  case  turns  on 
the  original  character  of  the  suit.  The  words 
of  Section  327  are  when  any  matter  has  been 
referred  to  arbitration  *' without  the  interven- 
**  tion  of  any  Court  of  justice  and  an  award  has 
**  been  made,  any  person  interested  in  the 
"  award  may,  within  six  months  from  the 
**  date  of  the  award,  make  application  to  the 
*  *  Court  having  jurisdiction  in  the  matter  to  which 
**  the  award  relates,  that  the  award  be  filed 
'*  in  Court.  "  Now,  the  matter  which  was 
referred  to  arbitration  and  to  which  this 
award  related  was  the  determination  of  rent, 
and  the  Court  which  had  Jurisdiction  in  the 
matter  was  the  Collectors'  Court,  and  not  the 
Moonsiff' s.  The  application,  therefore,  oould 
only  be  made  in  the  Collector's  Court  if  it 
could  be  made  at  all,  and  not  in  the  MoonsiflTs 
Court..  In  other  words,  the  Moonsiff  had 
no  jurisdiction  to  entertain  such  an  application 
and  pass  an  order  for  the  enforcement  of  the 
award  as  he  has  done,  alleging  his  act  to  be 
under  the  provisions  of  Sections  325  and  327 
of  Act  VIII  of  1859,  the  latter  of  which 
Section  itself  shews  that  he  had  no  jurisdic- 
tion in  this  particular  case. 

We,  therefore,  dismiss  this  special  appeal, 
but  without  costs,  looking  to  all  the  circum- 
stances of  the  case. 


The  25th  May  1871. 

Present : 

The  Hon'ble  G.  Loch  and  6.  C.  Paul,  Judges. 

Section  27«  Aot  XXZZZ.  1861— Ques- 
tion of  tltle—Speoial  Appeal. 

Case  No.    1921  of  1870. 

Special  Appeal  from  a  decision  passed  hy  the 
Subordinate  Judge  of  Backergunge,  doled 
the  29ih  June  1870,  affirming  a  decision 
of  the  Moonsiff'  of  Mendeegunge,  dated 
the  29th  June    1869. 

Pachoo    Karee    and  another    (Defendants) 
Appellants, 

versus 

Qooroo  Churn  Dass  (Plaintiff)  Respondent 
Baboo  Kashee  Kant  Sein  for   Appellants. 

Baboo  Abinash  Chunder  Baneryee  for  Be- 
spondent. 
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Wli«re  a  qaestkm  of  title  arises  in  a  suit  of^i  nature 
triable  bv  a  Small  Cause  Court,  which  must  \)e  deier- 
inine4  before  plaintfff  can  pet  a  decree,  and  the  Lower 
Appellate  Court  laila  to  determine  it,  a  epecial  app^  is 
admissible. 

Loch,  Jl— -Thb  plaintiff  claiming  to  be  a 
3  anna  sharer  in  a  certain  bowalah  brings 
this  action  against  the  defendants  whom  he  de- 
icribes  as  kursa  ryots,  on  the  foil  owing  grounds. 
He  sajs  that  the  defendants  hold  some  land 
in  the  howalah ;  that  without  any  authority 
they  have  dug  a  hole  some  three  cubits  deep 
and  thereby  caused  damage  to  the  plaintiff; 
and  he  therefore  prays  that  the  defendants 
bd  required  to  fill  up  the  hole  or  to  pay  him 
rupees  18-12  which  he  estimates  as  his 
proportionate  share  of  expenses  for  filling  it 
up.  The  defendants  admit  the  superior  title 
of  the  plaintiff  and  the  fuct  that  they  have 
dog  a  hole  as  stated  by  him,  but  they  plead  a 
pottah  from  the  plaintiff's  father  under  which 
they  are  entitled  to  make  such  an  excavation 
as  they  have  now  made. 

The  first  Court  found  that  the  pottah  put 
in  by  the  defendants  was  not  proven  and 
that  they  had  no  right  whatever  to  excavate 
ad  they  pretended,  and  that  the  plaintiff's 
share  of  the  costs  for  filling  it  up  would 
amount  to  rupees  5-10,  and  he  gave  plaintiff 
a  decree  for  that  amount  **  as  compensation  of 
<<  damage" — with  costs  in  proportion  to  the 
claim  decreed. 

On  appeal,  the  Subordinate  Judge  affirmed 
the  judgment  of  the  Court  below,  holding 
that  the  defendants  had  without  any  right 
B^k  an  excavation  in  the  plaintiff's  land 
and  thereby  caused  damage  to  him. 

The  Subordinate  Judge  has  not  apparently 
entered  into  the  defendants'  case  and  deter- 
mined whether  the  pottah  adduced  by  them 
was  genuine  or  not ;  nor,  if  genuine,  whether 
it  gave  them  any  right  to  dig  in  the  manner 
they  have  done. 

The  case  has  come  up  in  special  appeal, 
and  a  preliminary  objection  to  hearing  it  b 
made  that  as  the  suit  was  one  of  a  nature 
triable  by  a  Small  Cause  Court,  viz.,  for  dam- 
ages, and  being  of  a  value  under  rupees  500,  no 
special  appeal  would  lie  under  the  provisions 
of  Section  27  Act  XXIII  of  1861 ;  and  in  sup- 
port  of  this  allegation  two  cases  decided  by 
this  Court  were  quoted.  The  first  is  report- 
ed at  page  130  of  X  Weeklv  Reporter.  There 
the  Chief  Justice  says — '*  The  plaint  asks  for 
"  one  of  two  things,  either  that  the  defendant 
^*  may  be  ordered  to  fill  up  the  excavation  at 
**  his  expense,  or  that  the  plaintiff  may  have 
|<  rupees  25  as  damages.    The  latter  odterna- 


"  tive  is  one  entirely  within  the  jurisdiction 
*^  of  the  Small  Cause  Court.  The  plaintiff  is 
*'  not,  we  think,  entitled  to  a  decree  for  the  per- 
<<  formance  of  the  specific  act  but  only  to  the 
"  alternative  relief  sought  by  him.  It  is,  there- 
''  fore,  a  suit  for  damages  and  the  Small  Cause 
"  Court  cannot  be  ousted  of  its  jurisdiction 
'*  merely  by  asking  for  an  alternative  relief  to 
*^  which  the  plaintiff  is  not  entitled.  In  this 
"view,  the  Principal  Sudder  Ameen  was 
*'  correct  in  saying  that  the  suit  is  one  which 
**  is  cognizable  by  the  Small  Cause  Court."  The 
above  judgment  is  given  at  length,  as  the  facts 
so  far  as  they  are  stated  correspond  in  some 
respects  to  the  facts  admitted  in  this  case ;  but 
in  the  absence  of  the  pleadings  we  cannot  admit 
it  as  sufficient  to  rule  the  case  before  us, 
for  we  do  not  know  whether  in  that  case  any 
question  of  adverse  title  was  set  up,  as  there 
has  been  in  the  present  case. 

The  other  case  is  reported  at  page  127  of 
the  Special  No.  of  the  Weekly  Reporter,  and 
is  a  Full  Bench  Ruling  to  the  effect  that  Small 
Cause  Courts  have  jurisdiction  to  try  questione 
of  title  which  incidentally  arise  in  suits  cog- 
nizable by  them — a  ruling  in  which  we  quite 
concur ;  and  it  is  because  we  find  that  the 
question  of  title  raised  in  this  case  has 
not  been  properly  disposed  of  that  we  consider 
a  special  appeal  is  admissible.  We  have 
been  referred  to  certain  other  reported  cases, 
but  these  do  not  assist  us.  It  has  been  held 
by  the  High  Court  of  Bombay  that  where  a 
suit  appears  from  the  plaint  to  be  one  of  a 
nature  cognizable  in  a  Court  of  Small  Causes, 
but  a  question  of  title  has  been  gone  into  and 
decided  by  the  District  Court  in  appeal,  a 
special  appeal  will  lie, — II  Bombay  Reports, 
page  4,  Dekchit  versus  Dekchit. 

The  converse  of  this  has  happened  in  the 
present  case.  A  question  of  title  has  arisen 
which  must  be  determined  before  the  plaintiff 
can  get  a  decree,  and  the  Lower  Appellate 
Court  has  failed  to  determine  it. 

We  think,  therefore,  that  a  special  appeal 
is  admissible  under  these  circumstances,  and 
we  remand  the  case  to  the  Lower  Appellate 
Court  to  come  to  a  distinct  finding  from  the 
evidence  on  the  record  in  the  case  put  forward 
by  the  defendant ;  1  st, — whether  the  pottah 
adduced  by  the  defendants  is  genuine ;  and 
2nd, — whether,  if  it  be,  it  gives  them  either 
directly  or  impliedly  a  right  to  make  excav- 
ations ;  and  to  dispose  of  the  case  according 
to  the  finding  he  may  come  to.  The  costs  of 
this  appeal  to  follow  the  result* 

Paulf  ^.— I  concur, 
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The  25th  May  1871. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Aindlie, 
Judges, 

Xtegristration— Determination  of  va* 
Ine— Section  17  Act  ZX  of  1866. 

Case  No.  1733  of  1870. 

Special  Appeal  from  a  decision  passed  bt/ 
the  Officiating  Judge  of  Moorshedahad, 
dated  the  21th  Mat/  1870,  reversing  a 
decision  of  the  Moon  si  ff^  of  Gowas,  dated 
the  ^IstJanudry  1871. 

Rohinee  Debia  and   another  (Plaintiffs) 
Appellants^ 

versus 

Shib  Chunder  Chatterjee  (Defendant) 
Respondent. 

Baboo  Rajendro  Nath  Base  for  Appellants. 

Baboo  Mutee  Lall  Moolcerjee  for 
Respondent. 

The  necessity   for  registration   must  be  determined 
by  the  Talne  of  the  consideration  stated  in  the  deed. 

AinsHe,  J, — Plaintiff  sues  on  a  con- 
veyance, dated  IstMftgh  1275.  Defendant, 
among  other  pleas,  urg'ed  that  the  document 
was  inadmissible  in  CTidence  for  want  of  re- 
gistration, the  actual  value  of  the  property 
to  which  it  refers  being  above  rupees  100, 
although  the  consideration  stated  in  the 
deed  is  below  that  amount. 

The  Moonsiff  held  that  the  necessity  for 
registration  must  be  determined  by  the  value 
stated  in  the  instrument,  and  overruled  the 
objection. 

On  appeal  the  Judge  took  the  opposite 
view,  and  finding  the  market  value  to  be 
considerably  above  rupees  100  he  rejected 
the  document  and  dismissed  the  suit. 

The  plainti£F  now  in  special  appeal  con- 
tends that  the  view  taken  by  the  Moonsiff 
was  the  correct  one. 

The  law  in  force  at  the  date  of  the  dis- 
puted conveyance  was  Act  XX  of  1866,  by 
the  17th  Section  of  which  it  is  enacted  that 
**  the  instruments  next  hereinafter  mentioned 
**  shall  be  registered  *  ♦  ♦  ♦ 
**(that  is  to  say)  ♦         #         •         • 

**  2.  Instruments  (other  than  an  instru- 
"ment  of  gift)  which  purport  or  operate  to 
**  create,  declare,  limit,  assign  or  extinguish, 
**  whether  iu  present  or  in  future,  any  right, 


**  title,  or  interest,  whether  vested  or  con- 
**tingent,  of  the  value  of  100  rupees  and 
<*  upwards,  to  or  in  immoveable  property." 

By  Section  49,  it  is  further  enacted  that 
"  no  instrument  required  by  Section  17  to 
**be  registered  shall  be  received  in  evidence 
**in  any  civil  proceeding  in  any  Court,  or 
**  shall  be  acted  on  by  any  public  servant,  as 
**  defined  in  the  Indian  Penal  Code,  or  shall 
**  affect  any  property  comprised  therein,  on- 
*'  less  it  shall  have  been  registered  in  nc- 
''cordance  with  the  provisions  of  this  Act.'' 

In  the  earlier  Registration  Act,  No.  XVI 
of  1864,  there  were  similar  provisions  to 
the  above  in  Section  13.  That  Act  also 
contained  another  provision  in  Section  14  as 
follows,  which  has  been  omitted  in  the  later 
Act : — *Tor  the  purposes  of  this  Act,  the 
'*  value  of  any  right,  title  or  interest  in  any 
'*  immoveable  property,  created,  declared, 
'*  transferred  or  extinguished  by  any  instra* 
**  ment  shall  be  taken  to  be  the  value  indi- 
"cated  by  the  stamp  affixed  thereto  or  im- 
**  pressed  thereon  under  Act  X  of  1862,  or 
'*  under  any  other  Act  for  (he  time  being  in 
*' force  for  regulating  the  stamp  duties." 

A  similar  provision  is  to  be  found  in  the 
table  of  fees  prepared  in  accordance  with 
Section  86  Act  XX  of  1866,  but  there  is 
nothing  to  this  effect  in  the  Act  itself.  The 
omission,  however,  is  not  in  my  opinion  at 
all  material,  because  there  is  nothing  in  the 
Act  to  show  that  it  was  intended  to  do 
I  away  with  any  restriction  resulting  from 
this  Section  in  the  earlier  Act. 

On  comparing!:  Acts  XVI  of  1864,  XX 
of  1866,  and  VIII  of  1871,  it  will  be  seea 
that  in  all  of  them  the  words  '*  purport  or 
operate"  are  used  without  distinction  both 
in  regard  to  interests  in  immoveable  pro- 
perty of  the  value  of  100  rupees  and  up- 
wards, and  to  interests  in  such  property  of 
the  value  of  less  than  100  rupees,  aod  also 
in  regard  to  moveable  property  without 
reference  to  value.  It,  therefore,  seems  to 
me  that  the  word  **operate"  must  be  read 
as  used  in  a  sense  common  to  all  these  three 
classes  of  property.  The  value  being  omit- 
ted from  the  last,  it  cannot  he  said  that 
"operate"  in  the 
*  CUmse  4  Sec.  16  Act  XVI.     clauses      referring 

Clause  6  Sec.  18  Act  XX,     thereto*  is     to   be 

^}^^^' .  «  ,^,.     read  in   coDnectioa 

Clause  5  Sec.  18  Act  VIII.     ^.^^^  ^.j^^  .   ^^^  jf 

we  read  *  operate" 
in  connection  with  **to  create,  declare,  &c" 
and   independently  of  value,  all  difficulty 
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Yanishes.  I  think  it  is  clear  that  ^'operate" 
must  be  taken  as  used  in  contradistinc- 
tion to  **purport,"  as  referring  only  to  the 
mode  of  ''creating,  declaring,  a8sio:ning, 
limiting  or  extinguishing"  a  title  and  in- 
teresty  and  not  to  the  extent  of  such  inter- 
est. 

If  this  view  is  correet,  the  omission  of 
Section  14  Act  XYI  of  1864  in  the  later 
Act  is  of  no  importance. 

Not  only  is  there  nothing  in  the  terms  of 
the  law  to  require  that  any  enquiry  as  to 
actual  value  of  an  interest  in  immoveable 
property  affected  by  an  unregistered  instru- 
ment should  precede  its  admission  in  evi- 
dence, but  I  think  there  is  nothing  to  war- 
rant such  an  enquiry.  Certainly,  such  an 
enquiry  would  be  extremely  inconvenient 
and  would  introduce  into  many  cases  colla- 
teral issues  which  often  could  lead  to  no- 
thing. Who  shall  say  whether  the  true 
value  of  a  property  is  99  rupees  or  101  ? 
There  may  be  no  difficulty  where  one  side 
puts  forward  a  nominal  value  of  50  rupees 
and  the  other  proves  a  probable  value  of 
5,000.  But  the  remedy  is  not  by  excluding 
ihe  document,  but  by  using  the  inadequacy 
of  consideration  as  an  element  in  (he  evi- 
dence of  mala  fides.  In  this  supposed  case, 
would  the  party  who  propounded  the  docu- 
ment be  any  the  better  or  his  adversary 
any  worse,  if  the  document  were  actually 
registered    under  Section  18  ? 

The  following  passage  from  Story's  Equity 
Jurisprudence,  Volume  I,  page  276,  appears 
to  me  to  indicate  very  clearly  the  difficulties 
the  Courts  would  be  thrown  into  if  the  doc- 
trine that  evidence  of  value  could  be  ten- 
dered to  exclude  an  unregistered  deed  were 
adopted.  Section  245 — *'  Inadequacy  of  con- 
'^sideratiou  then  of  itself  is  not  a  distinct 
"  principle  of  relief  in  equity.  Tlie  Common 
'*Law  knows  no  such  principle.  Theconsi- 
<'  deration,  be  it  more  or  less,  supports  the  coii- 
"  tract.  Common  sense  knows  no  such  prin- 
*'  ciple.  Ths  value  of  a  thing  is  what  it  will 
'*  produce  and  it  admits  of  no  precise  stand- 
"  ard.  It  must  be  in  its  nature  fluctuating 
**  and  will  depend  on  ten  thousand  different 
'*  circumstances.  One  mau^  in  the  disposal 
**  of  his  property,  may  sell  it  for  less  than 
"  anotlier  would.  He  may  sell  it  under  a  pres- 
'*  sure  of  circumstances  which  may  induce 
(<  him  to  part  with  it  at  a  particular  time. 
<*  If  Courts  of  equity  were  to  unravel  all 
*'  transactions,  they  would  throw  every  thing 
"  il^to  confusion  and  set  afloat  the  contracts 


*'  of  mankind.  Such  a  consequence  would 
*'  of  itself  be  sufficient  to  show  the  inconve- 
"  nience  and  impracticability,  if  not  the  in- 
'*  justice,  of  adopting  the  doctrine  that  mere 
**  inadequacy  of  consideration  should  form  a 
**  distinct  ground  for  relief." 

It  may  well  happen  that  a  man  under  pres« 
sure  may  consent  to  take  90  for  what,  if  free 
from  pressure,  he  would  not  sell  for  150. 
Still  the  value  to  him  at  the  time  would  be 
the  90  he  could  get  at  once,  and  not  what 
the  purchaser  ander  other  circumstances 
might  be  tempted  to  give.  The  purchaser 
having  obtained  the  property  may  in  his 
turn  value  it  at  150. 

Havins:  thus  two  valuations,  which  are  we 
to  select  ?  Clearly  the  value  at  which  the  pro- 
perty actually  changed  hands,  supposing  the 
transaction  to  be  bond  fide.  If  not  a  bon& 
fide  one,  registration  will  not  make  it  un- 
impeachable. 

The  rule,  then,  in  my  opinion  is  that  fol- 
lowed by  the  first  Court.  The  necessity 
for  registration  is  determined  by  the  stated 
consideration.  Inadequacy  of  consideration, 
so  far  as  it  can  be  considered  at  all,  can  only 
be  considered  with  referenoe  to  the  bona 
fides  of  the  transaction. 

I  would  therefore  decree  this  appeal,  and 
remand  the  case  to  the  Judge  for  trial  on  the 
merits. 

Loch,  J. — I  think  the  view  of  the  law 
taken  by  my  colleague  is  correct.  The  in- 
convenience which  would  arise  if  the  view  of 
the  law  taken  by  the  Judge  be  correct  is  incoil- 
ceivable.  In  every  case  the  admission  of  an 
unregistered  document  as  evidence  might 
be  opposed  on  the  ground  that  it  operated 
to  create  a  title  of  a  value  exceeding 
rupees  100,  though  the  consideratiou 
entered  therein  is  below  that  sum  ;  and  thus 
a  contention  foreign  to  the  question  at  issue 
between  the  porties  would  arise.  I  am 
quite  alive  to  the  difficulty  which  arises 
from  the  wording  of  the  law,  but  when  we 
consider  that  the  value  of  a  thing  depends 
very  much  on  the  circumstances  which 
attend  the  sale,  and  not  on  the  intrinsic 
value  of  the  thing  sold  ;  that  the  circum- 
stances of  the  seller  may  be  such  that  he  is 
willing  to  sell  for  a  comparatively  low  sum 
property  which  when  the  purchaser  ac- 
quires he  estimates  at  a  much  higher  value, 
I  think  we  must  accept  the  consideration 
entered  in  the  deed  as  sufficient  to  determine 
the  question  whether  the  unregistered  docu* 
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ment  is  or  is  not  adtnissible  in  evidence. 
In  support  of  his  argument  the  pleader  for 
the  special  appellant  referred  to  the  pro- 
visions of  Section  14  of  the  former  Reoris- 
tration  Act  XVI  of  1864,  and  to  the  table 
of  Fees  prepared  under  the  86th  Section 
of  Act  XX  of  1866.  That  Section  is  to 
the  effect  that  the  value  of  any  right  shall 
be  taken  to  be  the  value  indicated  by  the 
stamp  nffixed  thereto  or  impressed  thereon  ; 
but  the  provisions  of  this  Section  were 
enacted  for  carrying  out  the  purposes  of 
the  Act  so  as  to  enable  the  registration 
oflScers  to  determine  the  amount  of  the 
fees  to  be  paid  on  registration,  and  it  does 
not  assist  us  in  determining  the  question 
before  us. 

I  think  with  my  colleague  that  the  case 
should  be  remanded  for  trial  on  the  merits. 
Costs  of  this  appeal  to  follow  the  result  of 
the  trial. 


The  26th  May  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
dhief  Justice,  and  the  Hon'ble  A.  6. 
Macpherson  and  Dwarkanath  Mitter, 
Judges* 

Pntneedars— Zemindars— Arrears  of 
rent— Pasrment  into  Conrt— Notice 
— Sale— Xteerulatien  VZXZ  of  1819. 

Case  No.  253  of  1869. 

Regular  Appeal  from  a  decision  passed 
by  the  Subordinate  Judge  of  Tipperah, 
dated  the  3rd  August  1869. 

Kristo  Mohun  Shaha  and  others  (Plaintiffs) 
.  Appellants, 

versus 

Moonshee  Aftabooddeen  Mahomed  and  others 
(D^jfendants)  Respondents. 

Baboos     Unnoda    Pershad    Banerjee    and 
Chunder  Madhub  Ghose  for   Appellants. 

Baboos  Romesh  Chunder  Mitter,  Kalee 
Mohun  Dass  and  Sreenath  Banerjee  for 
Respondents. 

An  instalment  of  rent  having  been  dae  from  certain 
putof^edars,  a  proclamation  was  issued  under  the  provi- 
sion of  Regulation  Vlll  of  1819  fixing  the  day  of  sale. 
Before  that  day  a  sum  of  money  sufficient  to  cover  the 
ariears  was  deposited  in  the  Collectorate  by  one  of  the 


pntneedars,  the  payment  being  made  to  the  Collector's 
accountant  who  gave  a  receipt  for  it ;  but  no  intimation 
of  the  payment  was  given  to  the  Collector.  Accord- 
ingly the  sale  proceeded  aod  the  patneedara  now  sue  to 
have  it  annulled. 

Hrld  (Mitter,  J.,  diisentierUe)  that  there  Is  nothing 
in  Regulation  VIII.  1819  which  empowers  a  putne^dw 
to  make  a  deposit  either  in  the  Judge  s  Court  or  in 
the  CoUectorate  before  the  day  of  sale,  or  which  gives 
to  such  payment,  if  made,  the  effect  of  a  payment  to 
the  zemindar  or  his  agent,  and  that  plaintiffs  had  do 
ground  to  ask  relief  on  any  principle  of  equity. 

An  application  for  the  sale  of  a  tenure  where  tlie 
right  of  sale  has  been  specially  reserved  with  a  view 
to  the  realization  of  rent  »  quite  distinct  from  a  sait, 
proceedings  thereon  being  more  nearly  analogous  to 
the  remedy  by  distress . 

It  is  not  competent  (o  a  defendant  to  bring  money 
into  Court  privately  and  secretly  on  an  ex-pnrt^  applica- 
tion without  notice  to  plaintiff'  either  before  or  after 
payment. 

Mitter,  J, — I  am  of  opinion  that  a  pot- 
needar  whose  tenure  has  heen  advertized 
for  sale  by  the  Collector  under  the  provi- 
sions  of  Regulation  VIII  of  1819,  is  en- 
titled to  pay.  to  that  officer  the  amount  of 
arrears  claimed  from  him  by  the  zemindnr, 
and  that  such  a  payment,  if  duly  made 
within  the  period  of  the  notice  issued  under 
the  second  and  third  Clauses  of  the  8th 
Section  of  that  Regulation,  is  a  legal  bar  to 
the  sale. 

I  take  it  to  be  an  undisputed  proposidoa 
of  law  that  a  person  who  is  sued  in  a  Court 
of  justice  for  a  specific  sum  of  money,  is 
entitled  to  bring  that  money  into  Court  to- 
gether with  the  costs  incurred  by  the  plaint- 
iff up  to  the  date  of  the  payment,  and  that 
such  a  payment,  if  duly  made,  is  sufficieat 
to  put  a  stop  to  all  further  proceedings 
against  him  and  his  property  upon  the  same 
cause  of  action.  The  question  is  therefore 
whether  a  payment  to  the  Collector  by  a 
putneedar  whose  tenure  hns  been  advertized 
for  sale  under  the  provisions  of  Regu- 
lation YIII  of  1819,  is  entitled  to  berouk- 
ed  in  the  same  category  as  a  *'  paymeut 
<*  into  Court"  within  the  meauing  of  ibe 
above  proposition. 

I  am  of  opinion  that  this  question  ooght 
to  be  answered  in  the  affirmative. 

Clause  1  Section  8  authorizes  the 
zemindar  to  apply  for  the  periodical  sales 
of  putnee  tenures  held  under  them,  in 
order  to  realize  any  arrears  of  rent  that 
may  be  due  to  them  from  the  putoee- 
durs. 

Clauses  2  and  3  enact  that  on  the  trt\ 
day  of  Bysack  or  of  Kariick  in  each  year, 
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the  zemindar  shall  present  a  petition  to 
the  Civil  Court  of  the  district  and  a 
similar  one  to  the  Collector  containing  a 
specification  of  the  balance  due  to  him 
from  the  putneedar ;  that  the  said  petition 
shall  be  thereupon  stuck  up  in  a  conspi- 
cuous part  of  the  cutclierry,  together  with 
a  notice  that  if  the  amount  of  the  demand 
he  not  paid  before  the  first  of  Jjet  or  the 
first  of  Aughun,  as  the  case  may  be,  the 
tenure  of  the  defaulter  will  be  sold  in 
liquidation  ;  and  that  a  similar  notice 
is  to  be  sent  to  the  mofussil  for  the  due 
service  of  which  the  zemindar  is  to  be 
held  responsible. 

Section  9  declares  that  the  sale  shall 
be  made  in  the  public  cutcherry  by  the 
Begistrar  of  the  Civil  Court  in  a  certain 
specified  manner. 

Section  10  says   ''  a  person  shall   attend 

"  on  the  part  of  the  zemindar  with  a  pard- 

*'  cular  statement  of   the  payments  made  up 

"  to    the  day  of    sale,  on  account    of    the 

"  balance  of  each   advertized   lot,   together 

"  with    the  receipt   for  or   certificate  of  the 

*'  notice  directed  to   be   published    in    the 

**  mofussil,  nor  shall  any    lot  be  put   up   to 

*'  sale  until   the   statement   produced   shall 

**  have  been  inspected  and   the   existence  of 

**  a  balance  for  the  year  ascertained  therefrom, 

*'  nor  until  the  receipt  for    the   notice   shall 

"  have  been   read,  the  observance   of  which 

**  forms  shall  be  recorded  in  a  separate  pro- 

^  ceeding  to   be   held  upon   each   lot   sold. 

•*  If  the  sale   be  of  the  description  provided 

<*  for  in  the  3rd    Clause   of  Section   8,   the 

**  kiatbundee  of  the  defaulter  shall   be  like- 

'*  wise  produced  in   order   that   it   may   be 

*'  seen    that  the   balance  remaining   unpaid 

*'  exceeds  a  four  anna  proportion  of  the  de- 

**  mand  up  to  the  date  of  sale." 

Clause  1  Section  13  speaks  of  the  injury 
that  might  be  done  to  the  iLferior  tenantry 
by  the  putneedar  withholding  the  rents  due 
to  the  zemindar,  and  the  propriety  of  afiford- 
iog  them  some  means  to  save  their  tenures 
by  preventing  the  sale. 

Clause  2  provides  that  whenever  the 
tenare  of  a  talookdar  of  the  first  degree 
is  advertized  for  sale,  it  shall  be  compe- 
tent to  the  talookdars  of  the  second 
degree,  or  any  number  of  them,  to  stay  the 
fiutti  sale  by  paying  into  Court  the  amount 
of  balance  due,  or  even  by  lodging  money 
antecedently  for  the  purpose  of  eventually 
answering  any  demand  that  may  remain 
due  on  (ho  day  fixed  for  the  sale. 


Clause  1  Section  14  declares  : — **  Should 
*'  the  balance  claimed  by  the  zemindar  re- 
**  main  unpaid  upon  the  day  fixed  for  the 
"  sale,  the  sale  shall  be  made  without  re« 
'*  serve  in  the  manner  provided  for  in  Sec- 
*'  lions  9  and  10  of  the  Regulation  ;  nor 
'*  shall  it  be  stayed  or  postponed  on  any  ac- 
**  count  unless  the  amount  of  the  demand 
'*  he  lodged. " 

Clause  2  enacts  : — *^  In  cases  also  in 
"which  a  talookdar  may  contest  the 
'*  zemindar's  demand  of  any  arrear  as  speci- 
'^fied  in  the  notice  advertized,  such 
*'  talookdar  shall  be  competent  to  apply  for 
*^  summary  intestigation  at  any  time 
*^  within  the  period  of  notice.  The  zemin- 
"dar  shall  then  be  called  upon  to  furnish 
"his  kubooleut  and  other  proofs  at  the 
"  shortest  convenient  notice,  in  order  that 
^*  the  award  may,  if  possible,  be  made  before 
"  the  day  appointed  for  sale.  Such  awards 
^*  if  so  made,  will  of  course  regulate  the 
^* ulterior  process;  but  if  the  case  be  still 
"pending,  the  lot  shall  be  called  up  in  its 
"  turn  notwithstanding  the  suit,  and  if  the 
"  zemindar  or  his  agent  insist  on  the  de- 
"  mand,  the  sale  shall  be  made  on  his  re- 
"  sponsibility  nor  shall  it  be  stayed  or  the 
"summary  suit  allowed  to  proceed  unless 
"  the  amount  claimed  be  lodged  in  cash  or 
"Government  securities  by  the  talookdar 
"contesting  the  demand;  and  if  such 
"  deposit  be  not  made,  the  putneedar  will 
"  have  no  remedy  but  by  a  regular  action 
"  for  damages  and  for  a  reversal  of  the 
*'8ale." 

The  above  provisions  are,  in  my  opinion, 
sufficient  to  show  that  a  proceeding  under 
Regulation  YlII  of  1819  is  in  fact  a  sum- 
mary suit  for  rent  instituted  in  a  Court  of 
justice,  although  it  is  required  to  be  dealt 
with  in  a  somewhat  peculiar  manner.  In- 
deed the  very  word  **  Court"  is  expressly 
used  in  Clause  2  of  Section  13,  and  as  the 
functions  which  the  Civil  Court  of  the  dis- 
trict or  the  Registrar  of  that  Court  had  to 
perform  under  the  Regulation  as  it  origin- 
ally stood,  have  been  all  vested  in  the  Col- 
lector by  subsequent  legislation,  the  cutcherry 
of  that  officer  must  be  necessarily  regarded 
as  a  "  Court"  within  the  meaning  of  that 
Clause,  and  therefore  within  the  meaning 
of  the  Regulation  itself.  The  expressions 
"  amount  claimed,"  "  amount  of  the  de- 
mand," frequently  used  in  the  Sections  cited 
above,  clearly  show  that  ibe  zemindar  is  the  • 
plaintiff' in  the  suit,  and  we  must  therefore 
look  upon  the  peliiion   filed    by  him   under  . 
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Clfiases  2  aed  ^  of  Section  8  as  the  plaint 
hy  which  that  suit  is  oommcDced.  Indeed, 
the  very  expression  *'  summary  suit"  is  dis- 
iioetly  oscd  in  Clause  2  Section  14.  and  if  it 
is  once  admitted  tiiat  the  proceeding  is  a 
BtimmAry  suit  a  payment  to  the  Collector 
would  stand  precisely  in  (he  same  category 
as  a  payment  to  any  other  Court  of  jastice 
iu  auy  other  suit  for  money. 

It  has  heen  argued  that  Claase  2  Section 
14  refers  to  eases  ia  which  theputoeedar  has 
come  forward  to  contest  the  zemindar^s  de- 
iBand,  and  that  it  would  be  therefore  impro- 
per to  characterise  the  proceeding  in  an  un- 
contfsted  case  as  a  summary  suit  within  the 
meaning  of  that  Clause.  This  objection  is 
not  entitled,  in  my  opinioD,  to  any  weight 
whatever.  In  the  6rst  place,  it  is  clear 
iiiat  enen  in  uncontested  eases  the  Collector 
is  bound,  under  the  express  provisions  of 
Section  IQ,  to  enquire  whether  there  is  an 
arrear  or  not,  although  the  enquiry  is  direct- 
ed to  be  confined  in  such  caset  to  the  mere 
inspection  of  ihe  accounts  produced  by  the 
semindar,  who  alone  is  answerable  for  their 
authenticity.  Conceding,  however,  that  an 
enquiry  of  this  sort  is  not,  strietly  speaking, 
auch  as  is  ordinarily  made  by  a  judicial 
tribunal,  the  character  of  the  proceeding 
vrould  still  remain  the  same.  That  pro- 
ceeding nuisi  be  supposed  to  have  oommenced 
with  the  petition  filed  under  the  2nd  and 
drd  Clauses  of  Section  8  ;  and  it  is  upon 
that  petition,  treated  as  a  plaint,  that  the 
Coiieotor  has  to  make  his  award  under  Clause 
2  of  Section  14,  for  there  is  no  provision  iu 
the  Regulation  which  requires  the  presenta- 
tion  of  any  other  plaint  or  petition  on  the 
part  of  the  zemindar.  The  mere  fact  that 
the  putneedar  has  not  come  forward  to  deny 
the  truth  of  the  zemindar's  claim  cannot 
alter  the  character  of  the  proceeding  from 
what  it  was  at  the  time  of  its  original  in- 
Btitntion.  It  was  a  suit  at  its  commencement 
when  the  zemindar's  petition  was  filed,  and 
it  must  consequently  retain  the  character  of 
flt  suit  until  it  is  terminated  either  by  an 
award  under  Clause  2  Section  14,  or  by  a 
sale  held  in  the  mode  prescribed  in  the  ro- 
bokaree  required  to  be  recorded  by  tlie  con- 
cluding words  of  Section  10.  If  the  defen- 
dant in  the  suit  is  desirons  of  having  a  sum- 
mary investigation,  he  Is  entitled  to  have  it 
by  Ihe  express  terms  of  the  Regulation  ; 
hut  in  a  case  in  which  no  such  investigation 
js  asked  for,  the  Legislature  could  well  afford 
to  dispense  with  its  necessity,  for  an  appeal 
t6  the  Civil  Court  in  the  shape  of  a  regular 
suit  is  after  ail  the  only  ultimate  remedy  in 


either  case.  An  undefended  suit  ia  jsst  u 
much  a  suit  as  a  defended  one,  and  the  msra 
fact  that  the  Legislature  has  laid  down  tVQ 
different  modes  for  their  disposal  eaasot 
mske  any  difierenee  whatever  m  the  dster- 
mination  of  the  question  now  nnder  ear 
oonstderation. 

Every  contested  eaae,  it  ia  clear,  must  ks 
regarded  as  a  summary  suit  under  the  sz^ 
press  wording  of  Clause  2  Seetioa  14,  and 
as  the  position  of  the  putneedar  in  soeh  a 
ease  is  precisely  the  same  as  that  of  a  i^ 
fendant  in  a  suit  for  money,  thefe  can  te 
no  doubt  whatever  that  he  is  entitled  to  isvs 
his  tenure  from  sale  by  paying  to  the  Col" 
lector  the  full  amount  of  rent  due  from  Iiim 
to  the  zemindar,  provided  that  the  paymenl 
rs  duly  made  within  the  period  of  the  notice 
which  has  been  so  often  referred  to.  Even 
on  the  day  of  sale,  it  is  competep^  to  bim 
to  get  the  sale  stayed  or  postponed  by  **  lodg« 
ing"  the  amount  in  cash  or  Government 
securities  under  the  provisions  of  Clause  2 
Section  14  ;  and  it  is  to  be  further  borne  in 
mind  that  there  is  nothing  in  the  language 
of  tliat  Clause  to  support  the  contention  that 
the  said  amount  cannot  be  so  lodged  on  any 
previous  date  although  it  fulls  within  the 
period  of  notice.  It  has  been  suggested  in 
the  decision  of  the  late  Sudder  Court/  relied 
upon  by  the  Subordinate  Judge  in  this  case, 
that  there  is  a  wide  distinction  between  pay- 
ing money  into  Court  and  *'  lodging  money 
in  Court."  Both  the  expressions,  however^ 
are  used  in  Clause  2  Section  13,  and  the 
only  distinction  tliat  I  can  find  between  them 
is  that  the  one  refers  to  an  unconditional 
payment,  whilst  the  other  refers  to  a  mere 
deposit,  or  in  other  words,  to  a  payment 
clogged  with  conditious  dependant  upon  some 
contingent  event ;  as,  for  instance,  the  com* 
pietion  of  the  award  referred  to  in  Clause  2 
Section  14;  the  non-payment  of  the  bslsoce 
by  the  putneedar  up  to  the  date  fixed  for 
the  sale,  &c.  But  this  distinction  csonot 
affect  the  question  in  any  manner  whataver. 
Suppose,  for  instance,  that  an  award  is  msde 
under  Clause  2  Section  14.  Suppose  also 
that  it  is  made  some  days  before  the  day 
fixed  for  the  sale.  If  in  such  a  case,  the 
putneedar  can  save  his  tenure  from  sale 
by  lodging  the  amount  claimed  iu  the 
Collector's  office  even  so  late  as  the  day 
fixed  for  the  sale,  can  he  not  do  the 
same  thing  by  lodging  it  in  the  same  place 
on   an   earlier  day   not   beyond  the  period 
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of  notice  ?  And  if  the  amount  can  be  so 
lodj^ed  coDilitiuDally  on  auj  day  witiiia  that 
period,  can  it  not  be  paid  unconditionally 
to  the  same  functionary  whether  before  or 
after  the  date  9f  the  award  above  referred  to  ? 

If  we  alloir,  then,  that  a  payment  to  the 
Collector,  if  made  within  the  period  of  notice, 
i^  a  legal  bar  to  the  sale  in  contested  cases. 
What  reason  ha^e  We  to  come  to  a  different 
ConduBion  upon  tbo  rolidity  of  such  pay- 
ments in  uncontested  cases  ?  Can  it  be 
Supposed  for  one  moment  that  the  Legislature 
ever  intended  that  a  dishonefit  defhuTter  who 
has  come  forward  with  a  false  denial  of  his 
landlord's  claim  should  enjoy  greater  faci* 
lities  for  paying  the  arrears,  than  one  who 
has  cottie  forward  with  an  honest  admission 
<»f  itd  truth,  end  who  is  perfectly  ready  and 
Willing  to  pay  into  Court  the  full  amount 
6f  rent  claimed  to  be  doe  from  him. 
According  to  such  a  contention,  all  that  a 
putneedar  would  have  to  do  in  order  to  give 
Validity  to  the  payment  would  be  to  start 
With  a  false  repudiation  of  his  liability,  end 
I  am  therefore  of  opinion  that  it  is  Entitled 
to  no  weight  whatever. 

That  a  direct  payment  to  the  Collector 
fifforda  an  invaluable  security  to  the  putnee- 
^r  IB  evident  not  only  from  tlie  fact  of  its 
being  a  paysaent  in  a  public  office,  but  also 
from  tbeveiy  nature  of  the  proceeding  itself. 
The  zemindar  may  insist  upon  the  sale  by 
repndjaling  any  private  payments  made  to 
liimeelf  or  to  his  authorized  agent ;  and 
nnleaa  the  putneedar  is  in  n  posiiion  to  se- 
care  a  favourable  award  before  the  date  of 
Bale,  he  must  submit  to  his  property  being 
pold  by  the  Collector,  although  he  is  euti- 
tlad  to  bring  a  regular  suit  for  the  reversal 
of  the  sale.  Why  then  are  we  to  suppose 
that  the  Legislature  intended  to  deprive 
bim  of  the  above  security  at  the  very 
time  when  it  was  arming  (he  Collector  with 
Boch  plenary  powers  on  behalf  of  the  zemin- 
dar ?  It  is  true  that  money  paid  to  the 
Collector  does  not  immediately  pass  to  the 
temindar's  hands,  but  besides  that  the  latter 
ia  always  at  liberty  to  draw  it  with  (he 
Itost  possible  delay,  it  is  beyond  all  dispute 
Ihai  a  little  inconvenience  of  this  kind  is 
tlie  inevitable  lot  of  every  person  who  is 
obliged  to  resort  to  a  Court  of  jns(ice  or 
io  ahy  other  public  authority  for  the  reco- 
very of  his  dues. 

Clause  2  Section  13  gives  power  to  the 
talookdars  of  inferior  degree  to  pay  (he 
•mount  into  Court  or  even  to  lodge  ii  ante- 
••dt0tly»  but  the  incoQTciiidnce  Buflercd  hy 


tlie  zemindar  in  the  case  of  such  a  payment 
is  precisely  the  same  as  in  the  case  of  a 
payment  made  by  a  putneedar.  It  is  true 
that  the  putneedar  is  bound  to  pay  his  rent 
directly  to  the  zemindar  before  he  is  ac- 
tually sued  for  it,  but  after  a  suit  has  been  once 
commenced  (here  is  no  reason  whatever  why 
he  should  be  deprived  of  a  privilege  which  is 
every  day  exercised  by  a  defendant  in  an 
ordinary  suit  for  money. 

It  hds  been  argued  that  th^re   is   no   ex- 
press provision  in  Regulation  VIII  of  1819 
authorizing  a  direct  payment  to  the  Collect- 
or.    I  am  by  no   means  prepared    to   admit 
the   correctness   of    this   argun^ent  even  ns 
far  as  it  goes.     The  Wording   of  the   notice 
issued    under    the   2nd   and    Srd  Clauses  of 
the  Regulation  appears  (o  me  to  be   a   sufii- 
eient  authority  fot*  such  a    payment.      That 
B0<ice  is  issued  by  the  Collecior,  nnd  it  sim- 
ply tells   (he   putiieedor  that  if  (he   amount 
tlaimed  be  noi  paid  Within  a  fixed  da<e^    hia 
tenure    wHt    be  sold  in  liquidation.     In  (he 
absence,  therefore,  of  any  specific  directions 
as  to  the  person  io  whom  or  the  place  where 
the  payment  is    to   be   made,  the  putneedar 
would  b^  fully  justified,  ia  my  opiuiou,  to  paf 
directly  to  the    very    officer   by    whom    the 
notice  is  issued*     That   the   tenure   cnn    be 
saved    from   sale   even  in  uncontested  casea 
by  lodging  the  amouat   in   the    Collectoraio 
seems  to  be  pretty  clear  from  the  provisiona 
of    Clause    1   Section    14.      The   provision 
made  for  contested  cases  in  Clause  2  of  that 
Section  is  a  anere  amplification    as  is  clearly 
shewn  by  the  use  of  the  word  **  also  i*'    and 
if  we   admit   that   the  putneedar  is  entitled 
even   in   an    uncontested   case   to  aove   his 
I  pro(>eny    by    lodging    the    omouat^    thei^ 
seems   to  be  no  reason  why  he  should  not  bo 
I  permitted  to  do  so   by  **  paying    ii"    uneon- 
I  ditionally    as    the   amount  of  arrears  adinii- 
I  tedly  due  from  him^     I  do  not  mean  to   say 
thai   tliere   is   any  Uiing  in  the  language  of 
the  notice  above   referred  to   to   siiow   (hut 
a  direct   payment    (o   the  zemindar  or  hia 
agent  would  not  be  just  as  valid    in    law   aa 
a   payment   to    tlie   Collector,    but  I  ihink 
that  the  putneedar  is  fully   entitled   to  auj 
that   that   language   is  at  any  rate  sufficient 
to  justify   both   sorts  of  payment.       It   is 
beyond  all  question  thai  a  poyment  in  Court 
after  legal  proceedings  hare  once   commenc- 
ed is  much  more  favoured  by  |»ublic    policy 
than  a  payment  out  of  Court,   as   may    be 
seeu   from   the   provisona     of  Section   206 
Act  VIII  of  1859.     The  puUioity  aiiaclitid 
to  the   first   kind   of  puymtut   ia   almost   a 
sure  guarantee  agaiasi    lurthor    Uti^iioa 
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upon  the  snme  cause  of  action,  and  there  is 
no  reason  wiiatever  for  tliinking  tliat  the 
framera  of  Regulation  VIII  of  1819  intend- 
ed to  deprive  the  putneedar  of  that  guarantee 
by  the  adoption  of  a  contrary  policy, 
when  the  sole  object  of  the  proceeding 
directed  to  be  held  by  that  Regulation  was 
to  enable  the  zemindar  to  realize  his  rents 
with  focility. 

But  even  if  it  is  conceded  that  thpre  is 
no  express  provision  in  Regulation  VIII  of 
1819  authorizing  a  direct  payment  to  the 
Collector,  it  must  be  admitted  on  the  other 
Iiand  that  there  is  no  express  provision  to 
the  contrary  ;  and  the  case  must  therefore 
fall  within  the  operation  of  the  general 
principle  enunciated  at  the  commencement 
of  this  judgment  in  regard  to  payments  in 
Court.  No  express  provision  was  neces- 
sary in  the  case  of  the  putneedar  who  is 
in  fact  the  defendant  in  the  suit,  and  against 
whom  directly  the  zemindar's  claim  is 
brought.  The  case  of  the  dur-putneedars 
referred  to  in  Section  13  stands  on  a  quite 
different  footing.  They  are  not  parties  to 
the  proceeding  which  is  one  entirely  be- 
tween the  zemindar  and  his-  tenant,  the 
putneedar,  and  it  was  therefore  neces- 
sary to  make  some  special  provision  for  the 
protection  of  their  interests,  they  being 
not  in  a  position  as  third  parties  to  avail 
themselves  of  the  general  principle  above 
referred  to.  Such  a  provision  would  have 
been  superfluous  in  tlie  case  of  the  putnee- 
dar, and  as  the  object  of  the  Legislature  in 
making  that  provision  was  to  protect  the 
dur-putneedars  from  the  consequences  of 
the  putneedar's  default,  the  extension  of 
a  similar  privilege  to  the  latter  would  be 
nothing  but  an  additional  step  in  the  same 
direction.  If  the  putneedar  is  not  allowed 
to  pay  to  the  Collector,  the  consequences 
would  be  as  injurious  to  him  as  to  his 
under-tenants  ;  for  the  Collector  is  bound 
to  proceed  with  the  sale  without  reserve, 
even  in  cases  in  which  the  rent  has  been 
actually  paid  to  the  zemindat*,  if  the  latter 
chooses  to  repudiate  such  payment  on  the 
day  appointed  for  the  sale  and  the  dur- 
putneedars  are  not  in  a  position  to  pay  the 
amount.  It  is  clear,  therefore,  that  the 
security  afforded  by  a  payment  in  a  public 
office  is  as  necessary  for  the  protection  of 
the  putneedar  as  for  that  of  the  dur-putnee- 
dars ;  so  that  the  existence  of  a  special 
^provision  in  favor  of  the  latter  rather  goes 
to  strengthen  the  position  which  I  have 
been  seeking  to  establish. 


Some  streps  has  been  laid  upon  the  words 
of  Section  10  which  say  that  a  person  shall 
be  present  on  the  part  of  the  zemindar 
with  a  particular  statement  of  the  pay* 
menti  made  up  to  the  day  of  sale* 
But  these  words  merely  go  to  show  that  a 
private  payment  to  the  zemindar  himself  is 
not  prohibited  by  the  Regulation,  and  that 
such  a  payment  would  be  sufficient  to  stop 
the  sale  if  the  zemindar  would  choose  to 
adjust  it  Suppose,  for  instance,  that  the 
zemindar  is  living  at  a  great  distance  from 
the  district  in  which  the  proceeding  is  in- 
stituted, which  must  be  the  district  ia 
which  the  putnee  is  situated.  Suppose  also 
that  he  has  got  no  one  in  that  district  duly 
authorized  to  receive  payments  on  his  be- 
half. The  agent  required  to  be  present  on 
the  day  of  sale  need  not  be  authorized  to 
receive  such  payments,- for  he  is  required 
merely  to  produce  a  statement  showing  the 
payments  mado  up  to  the  date  of  sale.  If 
the  day  of  sale  is  near  at  hand,  and  if  there 
is  no  time  left  to  enable  the  putneedar  to  go 
and  pay  his  rent  directly  to  the  zemindar, 
is  the  Collector  to  sell  his  property  although 
he  is  perfectly  ready  and  willing  to  pay 
down  the  entire  amount  then  and  there,  or 
even  on  an  earlier  date  ?  It  is  trae  that  a 
debtor  is  bound  to  pay  his  debt  as  soon  as  it 
becomes  due,  and  that  it  is  for  him  to  go  to 
his  creditor  for  the  purpose  of  making  the 
payment  ;  but  these  reasons  can  be  scarce- 
ly urged  in  support  of  the  contention  that 
the  putneedar  is  to  lose  his  property  by  a 
public  sale  if  he  is  ready  and  willing  to 
pay  the  full  amount  due  from  liim  to  the 
very  officer  by  whom  that  sale  is  to  be 
made.  The  notice  issued  under  Clauses  2 
end  3  of  Section  8  gives  him  a  full  month's 
time  to  pay,  but  if  we  deny  him  the  pri- 
vilege of  paying  to  the  Collector  the  result 
would  be,  in  some  cases  at  least,  to  deprive 
him  of  the   full  benefit  of  that    period. 

Suppose  again  that  the  full  amount  of 
the  claim  is  offered  to  the  zemiudar  in  the 
first  instance  and  the  zemindar  refuses  to 
receive  it.  Can  it  be  contended  that  even 
in  such  a  case  the  putneedar  would  not  be 
competent  to  pay  it  to  the  Collector  and 
thereby  to  save  his  tenure  from  the  threa* 
teiied  sale  ?  Such  a  contentiou  would  be, 
in  my  opinion,  absurd  on  the  face  of  it; 
and  yet  the  same  arguments  which  can  be 
brought  forward  in  this  case  might  be  urged 
with  equal  force  in   support  of  it. 

The  only  other  light  in  which  we  can 
possibly  regard  the  Collector  is  tba(  of  an 
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agenfc  of  the  zemindar,  appointed  hy  the 
law  for  the  realization  of  hia  dues  from  the 
pvtoeedar.  But  in  such  a  view,  a  payment 
to  the  Collector  would  stand  precisely  in  the 
s&rae  position  as  a  direct  payment  to  the 
zemindar  himself,  particularly  when  it  is 
made  after  the  issue  of  a  notice  like  that 
prescribed  by  Clauses  2  and  3  of  Section   8. 

The  next  question  which  we  have  to 
determine  in  this  case  is  whether  the  pay- 
ment relied  upon  by  the  plaintiffs  was  duly 
made  or  otherwise. 

That  it  was  made  within  the  prescribed 
time  is  not  disputed,  nor  has  any  question 
been  raised  as  to  the  sufficiency  of  the 
amoont. 

The  plaintiffs  allege  that  they  paid  the 
money  to  the  accountant  of  the  Collectorate, 
vrho  was  authorized  according  to  the 
practice  prevailing  therein  to  receive  such 
payments ;  and  that  they  have  got  a  receipt 
which  they  have  filed  in  evidence.  This  re- 
ceipt consists  of  a  duplicate  challan  contain- 
ing a  full  specification  of  the  object  for  which 
the  payment  was  made,  and  an  endorsement 
on  the  back  of  it  under  the  seal  of  the 
Collector  acknowledging  the  receipt  of  the 
money.  The  defendants  contend  that  this 
mode  of  payment  was  irregular,  and  that 
the  plaintiffs  ought  not  to  derive  any  benefit 
from  it,  particularly  when  they  took  no 
steps  whatever  to  give  any  notice  of  the 
payment  either  to  the  Collector  or  to  the 
zemindar.  The  accountant  of  the  Collector- 
ate  has  been  made  a  defendant  in  this  case, 
and  the  plea  set  up  by  him  is  that  it  was  no 
part  of  his  duty  to  inform  the  Collector  of 
the  payment. 

This  part  of  the  case,  however,  has 
not  been  gone  into  by  the  Subordinate 
Judge.  He  says  : — "  They  (the  plaintiffs) 
"  do  not  pretend  that  they  are  covered  by 
"  the  putnee  sale  law  of  1819,  No.  8,  mak- 
'*  ing  the  deposit  at  the  Collectorate  before 
*'  the  sale.  AH  they  say  is  this, — that  it  was 
**  the  custom  at  the  Collectorate  to  receive 
*'  such  deposits  from  defaultinn^  putneedars 
'*  and  to  stop  4lie  sale  ;  and  that  they  had 
"  made  the  deposit  in  conformity  to  the 
"  custom.  But  no  custom,  however  long 
'*  practised,  could  justify  the  violation  of 
"  the  law.'' 

I  have  already  shown  that  there  was  no 
violation  of  law  in  this  case,  and  if  the 
custom  of  the  Collectorate  was  as  it  is  re- 
presented by  the  plaintiffs,    there  seems    to 


be  no  reason  whatever  why  they  should 
not  get  the  full  benefit  of  tlie  payment; 
Whether  we  look  upon  the  Collector  as  fl 
judicial  officer  presiding  over  a  Conrt  of 
justice  in  which  a  summary  suit  for  rent 
has  been  instituted  by  the  zemindar,  or  as 
an  agent  of  the  latter,  it  seems  to  be  equally 
clear  that  the  plaintiffs  ought  not  to  suffer 
for  having  acted  in  conformity  to  a  custom 
prevailing  in  his  office.  I  would,  therefore, 
send  this  case  back  to  the  Subordinate  Judge 
under  the  provisons  of  Section  354  of  the 
Civil  Procedure  Code  for  the  purpose  of 
enquiring  into  the  following  points,  name- 
ly :— 

I  si. — What  was  the  customary  mode  pre- 
valent in  the  Collectorate  of  Tipperah  with 
reference  to  the  receipt  of  monies  paid  by 
putneedars  whose  tenures  were  advertized 
for  sale  under  Regulation  VIII  of  1819. 

2ndly.  —  Whether  the  plaintiffs  were 
bound  according  to  that  custom  to  do  any 
thing  more  than  what  they  have  done  in 
order  to  complete  the  payment  relied  upon 
by  them  in  this  case. 

Zrdlt/. — Whether  the  accountant  of  the 
Collectorate  had  any  authority  to  receive 
that  payment,  and  whether  he  or  any  other 
amlah  on  the  Collector's  establishment  wag 
bound  according  to  the  customary  routine 
of  his  duties,  to  give  notice  of  it  to  the  Col- 
lector in  order  to  stop  the  sale. 

4M/y. — Whether  the  said  payment  came 
to  the  knowledge,  or  received  the  sanction 
of  the  Collector  at  any  time  before  the  sale. 

The  most  important  evidence  on  these 
points  is  likely  to  come  from  the  Collectorate 
itself  ;  but  the  parties  ought  to  be  allowed 
to  produce  any  evidence  they  may  think 
proper. 

Macpherson,  J. — The  object  of  this  suit 
is  to  set  aside  a  sale  of  a  putnee  tenure 
which  wos  sold  under  Regulation  VIII  of 
1819  for  arrears  of  rent  claimed  by  the 
zemindar  :  and  the  question  at  issue  seems 
to  me  to  turn  very  much  on  the  construction 
to  be  put  upon  certain  Sections  of  that  Re- 
gulation. 

Regulation  VIII  of  1819  enacts  (Section 
8  Clause  2)  that  a  zemindar  who  has  a 
right  to  sell  a  putnee  tenure  for  an  arrear 
of  rent  may  on  the  first  of  Bysack  (t.  e.,  at 
the  commencement  of  the  year  following 
that  of  which  the  rent  is  due)  present  a 
petition  to  the  Collector  containing  a  tpeci« 
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fiCAtioD  of  aiij  balnnces  due  to  liirn  for  the 
expired  jear:  '*  the  same  shall  then  be  stuck 
^  u{»  in  BOmo  oonapiciioujs  part  of  the 
^^  kulickerrf ,  with  a  notice  that  if  the  bmotint 
^^oliumed^tf  not  paid  before  the  fiffri  of  J  jet 
^'  following,  ilie  teiinres  of  the  defaulters 
*^  will  Ott  that  day  be  sold."  A  similar  notiee 
18  to  \}e  stuek  up  the  sadder  kutcherrj  of 
the  zemindary  and  to  be  also  sent  into  the 
mofussii  and  served  there  as  directed. 

By  Section  13,  at  the  time  of  the  sale 
|i  person  shall  attend  on  the  part  of  the 
zemindar  with  a  particular  statement  of  (he 
payments  made  up  to  the  day  of  sale  on 
account  of  the  balance  of  each  advertised  lot, 
^^nor  Bhall  any  lot  be  put  up  to  fiale  until 
f*  tUe  statemetit  produced  shall  have  been 
A'  inipeoted  and  the  existence  of  a  balance 
^'  for  the  year  ascertained  therefrom,  4^." 
**  Tht  zemindar  shall  be  exclushely  res- 
^^ponsihle  for  the  correctness  and  authenti' 
**  city  of  the  papers  to  be  thus  exhibited^ 
^  nor  shall  the  public  officer  making  the 
**  sale  be  answerable  in  any  respect^  except 
"  for  its  fairness  and  publicity,  and  for  the 
**  observance  of  the  rules  prescribed  for  his 
*' guidance  in  this  Regulation." 

Section  11  declares  that  tenures  sold  for 
6etatklt  shall  b^  sold  free  of  incumbrances 
trelated  by  the  defaulter.  But  in  order  to 
)prot^ct  holders  of  undet-tenures,  such  as 
dur-putt^edars  and  the  like,  Section  13  gives 
them  the  right  to  save  the  putnee  from  sale 
l>jf  paying  into  Court  the  arrear  due.  Clause 
2  of  Section  13  provides  that  '*  the  talook- 
'*  dars  of  the  second  degree,  or  any  number 
**ot  them,  shall  be  entitled  to  stay  the  final 
**  BaYe,  by  paying  into  Court  i^\B  amount  of 
**  balance  that  may  be  declared  due  by  the 
*'  person  mttending  on  the  part  of  Unt  zemin* 
f*  dar  on  tlie  day  appointed  for  sale  ;  in  like 
**  manner,  they  shall  be  entitled  to  lodge 
**  money  antecedently,  for  the  purpose  of 
^*  eventually  answering  any  demand  that 
"  toay  reitiain  due  on  the  day  fixed  for  the 
**  ffal6,  and  should  the  amount  lodged  be 
**  bulBcient,  the  sale  ahall  not  proceed,  &c." 

The  whole  of  Seetion  18  treats  exolnsive- 
iy  of  the  protection  of  holders  of  under* 
tenures  and  the  remedies  of  that  class  of 
Dersons. 

(Section  14  provides  (Clavee  l)lhat  should 
the  balanoe  claimed  by  the  zemindar 
¥tmmin  unpaid  upon  the  day  fixed  for  the 
Hale  of  the  tenure,  the  sale  shall  be  made  with- 
out reserve^  '*  nor  shall  it  be  stayed  or  post* 
4<  fmoi  Oft  My  aeeointi  unlesi  the  amount 


*'  of  tiie  demand  be  lodged,'*  Any  one,  how* 
ever,  desirous  of  coutesung  the  right  of  ihs 
zemindar  to  make  the  sale,  whether  on  tbe 
ground  of  there  having  been  no  balaaee 
due  or  any  other  ground,  may  sue  the 
zemindar  for  a  reversal  of  the  sale  :  the 
purchaser  is  to  be  made  a  party  in  any  such 
suit,  and  shall  (if  the  sale  be  reversed)  be 
indemnified  against  all  loss,  at  the  charge 
of  the  zemindar  or  person  at  whose  tait 
the  sale  moy  have  been  made. 

Clause  2  of  Section  14  is  as  follows  :— 
''In  cases  also  in  which  a  taloohdar  (or  pat- 
"  needar)  may  contest  the  zemindaHs  de- 
<'  mand  of  any  arrear  as  specified  in  the 
'<  notice  advertised,  such  talookdar  shall  be 
'*  competent  to  apply  for  a  summary  iDvss*' 
*'  tigation  at  any  time  within  the  period  of 
**  notice.  ♦  ♦  ♦  ♦  ♦  if  the  case  be 
"  still  pending,  the  lot  shall  be  called  np  id 
*'  its  turn,  notwithstanding  the  suit;  and  if 
'*  the  zemindar  or  his  agent  in  attendance 
''  insist  on  the  demand,  the  sale  shall  be 
<'  made  on  his  responsibility,  nor  shall  it  b6 
''  stayed,  or  the  summary  suit  be  allowed 
*'  to  proceed,  unless  the  amount  claimed  ht 
"  lodged  in  cash  ♦  *  *  by  the  talook- 
'*  dar,  &c." 

In  the  case  now  before  us,  the  faets  are 
that  after  the  sAle  had  taken  place,  apparent- 
ly  in  the  manner  prescribed  by  law,  it  tom^ 
ed  out  that  the  putneedars  had  soSfle  day! 
before  the  sale  paid  into  the  office  of  ifaeOsl-' 
lector  the  amount  of  arrear  specii|ed  by  ibe 
zemindar  in  his  notice  of  sale.  So  Au*,  how- 
ever, as  the  evidence  goes,  the  putneedars 
gave  no  notice  to  the  Collector,  or  to  the 
zemindar  or  his  agent,  that  they  had  made 
any  payment  into  Court.  Both  the  Collector 
and  the  person  attending  the  saloon  behalf  of 
the  zemindar  were  at  the  time  of  the  sale 
entirely  unaware  that  any  such  payment  had 
been  made,  as  also  was  the  purchaser.  The 
plaint  contains  various  allegations  of  fraud, 
notice,  refusal  of  money  tendered,  and  the 
like  ;  but  no  evidence  has  been  given  io 
support  of  those  allegations. 

For  the  putneedars,  it  is  contended  that 
the  money  having  been  brougiit  into  Conrt, 
there  was  no  balanee  due  at  the  time  of 
sale,  and  therefore  the  sale  ought  to  be 
reversed. 

For  the  zemindar  and  purchaser,  it  is 
contended  (and  ^s  it  appears  to  me  righflj) 
that  the  putneedars  are  not  entitled  to  treat 
the  payment  of  the  money  into  Court  as  a 
payment  to  the  zemkdar,  and  that  therefori 
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Ihe  HalmcQ  Glaimed  by  the  zemindar  did 
lemtia  unpaid  at  the  time  of  sale,  which 
tonaequentlj  cannot  be  impeached. 

I  agree  in  the  opinion  that  a  zemindar's 
petition  and  notice  of  his  intention  to  sell 
under  Section  8  of  Regulation  VIII  of  1819 
18  not  in  any  legal  sense  a  **  suit,"  and  I 
also  think  that  a  payment  into  Court  with- 
out notice  to  the  person  entitled  to  receive 
the  moD07  is  no  payment  to  that  person  in 
the  absence  of  any  law  declaring  that  it 
shall  be  deemed  to  be  payment  to  him. 

There  is  nothing  in  Regulation  VIII  of 
1819  which  either  expressly  or  impliedly 
declares  that  a  payment  such  as  the  putnee- 
dars  fn  this  case  made  shall  be  deemed  to 
be  payment  to  the  zemindar.  It  is  expressly 
declared  that  "  talookdars  of  the  second 
degree"  miiy  stay  the  sale  by  paying  into 
Court  the  money  declared  due  on  the  day 
of  sale,  or  lodging  or  depositing  the  money 
antecedently  for  the  purpose  of  eventually 
answering  any  demand  that  may  remain  due 
on  the  day  fixed  for  sale  (inasmuch  as  it  has 
been  decided  thai  ''  talookdars  of  the  second 
degree"  are  bound  to  bring  the  money  into 
Court,  and  are  not  entitled  to  pay  direct  to 
Uie  zemlndor — see  VI  Weekly  Reporter,  84) 
— but  there  is  no  such  declaration  as  re- 
gards putneedurs  or  talookdars  of  the  first 
dej^ree.  On  the  contrary,  the  language  of 
Regulation  VIII  shows  rather  that  the  only 
case  in  which  it  was  contemplated  that  the 
putneedar  was  to  bring  the  money  into  Court 
was  that  provided  for  in  Clause  2  of  Section 
14,  the  case  of  the  zemindar's  demand  being 
contested  and  the  putneedar  applying  for  a 
summary  investigation. 

By  Clause  2  of  Section  8,  the  original 
notice  informs  the  putneedar  that  his  tenure 
will  be  sold  if  the  amount  claimed  is  not 
paid  before  the  appointed  day,  but  nothing 
is  said  as  to  bringing  the  money  into  Court, 
aad  payment  in  the  ordinary  fashion  is  alone 
contemplated. 

By  Section  10,  it  is  the  zemindar's  agent 
who  18  at  the  time  of  sale  to  state  the  pay- 
ment$  made  up  to  that  day  ;  and  the  agent's 
statement  is  to  be  inspected,  and  the  exist* 
ience  of  a  balance  ascertained  therefrom : 
the  zemindar  is  exclusively  responsible  for  the 
correctness  of  the  statement :  and  the  officer 
condaoting  the  sale  is  responsible  only  for 
pablicity  and  fairness  and  observance  of 
prescribed  roles.  All  these  provisions  evi- 
dently contemplate  payments  being  made  to 


the  zemindar.  If  paytaents  into  Ootirt  kad 
been  contemplated,  tlie  provisions  df  this 
Section  must  have  been  different,  and  we 
certainly  should  expect  to  find  the  Court 
declared  responsible  for  them. 

Then  come  the  rules  allowing  the  dur-put- 
needara,  &o.,  to  save  themselves  by  paying 
the  money  into  Court.  These  rules  are  im* 
mediately  followed  by  Clause  1  of  Section 
14,  which  is  much  relied  on  for  the  appel«* 
lunts.  As  to  this  Clause,  I  think  that  its 
proper  interpretation  is  that  the  sale  is  aol 
to  be  ''stayed  or  postponed  on  any  account,  un- 
less the  amount  of  the  demand  be  lodged,^* 
in  the  sense  in  which  alone  the  word  lodged 
is  used  in  Regulation  VIII,  i.  «.,  lodged  by 
a  *'  talookdar  of  the  second  degree  "  under 
the  provisions  of  Section  15,  or  lodged  by 
a  putneedar  applying  for  a  summary  investi- 
gation under  Clause  2  of  Section  II.  The 
word  lodged,  aa  used  in  Clause  1  of  Sootioa 
14,  bus,  to  my  mind,  no  legal  meaning  save 
such  as  is  to  be  gathered  from  the  use  o0 
the  word  in  Section  13  and  in  Clause  2  oi 
Section  14. 

If  the  word  *^ lodged'^  in  Clause  1  of 
Section  14  is  read  in  this  limited  sense, 
there  is  absolutely  no  ground  for  saying  that 
Regulation  VIII  anywhere  contemplated 
the  putneedar's  bringing  into  Court  the 
arrears  claimed  by  the  zemindar  except  in 
the  one  case  provided  for  by  Clause  2  of 
Section  14.  There  being  thus  nothing  in 
the  Regulation  which  makes  a  payment  into 
Court,  of  itself,  a  payment  to  the  zemindar, 
I  think  it  is  impossible  to  say  that,  under 
the  circumstances  which  occurred  in  this 
instance,  the  balance  claimed  by  the  zemin- 
dar did  not  ''  remain  unpaid  upon  the  day 
fixed  for  the  sale." 

I  further  am  of  opinion  that,  whatever  the 
ordinary  practice  of  the  Collector's  office 
may  have  been,  this  sale  cannot  now  be  set 
aside  if  it  was  made  strictly  in  accordance 
with  law.  The  existence  of  a  loose  or  irre- 
gular practice  in  the  Collectorate  will  not  en- 
title us  to  reverse  this  particular  sale  if  it 
was  in  itself  regularly  held,  and  if  there  is  no 
evidence  of  any  thing  fraudulently  or  wrong- 
ly done  by  the  purchaser  or  by  the  zemin- 
dar. It  is  said  that  the  position  of  tiie  put- 
needars  is  one  of  great  hardship.  But  I  do 
not  see  that  this  is  so.  It  is  not  now  for 
the  first  time  that  it  is  held  that  putneedars 
are  bound  to  deal  directly  with  their  ze- 
mindars, and  are  not  entitled  to  pay  the  ba- 
lance claimed  into  CourL    lu  1859,  Clauses 
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1  and  2  of  Section  14  of  Regulation  VIII 
of  1819  were  construed  by  the  Sudder  Court 
in  the  same  sense  in  which  I  would  now 
construe  them  (S.  D.  A.,  1859,  page  621). 
Then  the  laches  of  the  putneedars  through- 
out has  been  most  remarkable. 

No  doubt  in  the  course  of  this  suit,  the 
existence  of  a  very  loose  and  improper  prac- 
tice in  the  office  of  the  Collector  has  been 
disclosed.  In  the  first  place,  the  office  re- 
ceived a  balance  which  was  due  from  a  put- 
needar  to  a  zemindar  and  which  was  paid  in 
bj  the  putneedar  to  save  his  estate  from  sale, 
when  the  Collector  was  aware  that  such  pay- 
ment by  the  putneedar  would  not  legally 
have  the  effect  which  the  putneedar  suppos- 
ed it  would  have.  And  in  the  second  place, 
the  amlah  of  the  Collectorate  having  receiv- 
ed the  putneedar 's  money  never  informed 
the  Collector,  or  any  body  else,  of  the  fact  ; 
so  that  in  ignorance  of  it,  the  putnee  was 
sold  some  days  subsequently.  The  Collec- 
tor's office  is  clearly  greatly  to  blame  for 
what  occurred.  But  the  putneedars  them- 
selves are  also  greatly  to  blame, — so  much 
80  that  I  may  say  they  have  themselves  to 
thank  for  the  result.  They  wilfully  abstain- 
ed from  paying  their  zemindar  whom  they 
were  bound  to  pay,  and  chose  in  preference 
to  pay  the  money  into  Court :  having  paid  it 
into  Court  they  gave  notice  of  what  they 
bad  done  neither  to  the  zemindar  nor  to  any 
body  else,  and  they  stood  by  and  allowed 
the  sale  to  proceed  without  ever  suggesting 
that  they  had  already  placed  the  money  in 
Court. 

I  do  not  see  that,  under  the  circumstances, 
there  is  any  reason  why  the  case  should 
be  remanded  :  for  in  my  opinion  the  plain- 
tiffs could  in  no  posjsible  event  now  be  en- 
titled to  a  decree.  I  would  dismiss  the  ap- 
peal with  costs. 

Norman,  C.  J, — This  case  has  been 
twice  argued.  It  is  a  suit  to  recover  posses- 
sion of  13  annas  12  gundahs  of  a  putnee 
talook,  Mouzah  Utter  Ramch  under  pore, 
sold  for  arrears  of  rent  under  the  provisions 
of  Regulation  VIII  of  1819. 

The  facts  are  shortly  these: — An  instal- 
ment of  rent  up  to  Magh  1274  being  due 
from  the  plaintiffs  who  were  the  putneedars, 
a  proclomation  was  issued  under  the  provi- 
sions of  Regulation  VIII  of  1819,  fixing 
the  13th  of  May  1868  as  the  day  of  sale. 

On  the  9th  of  May,  a  sum  of  money 
Bufficient  to  cover  the  whole  amount  of  the 


arrears  was  deposited  by  Shaikh  Abir,  one 
of  the  plaintiffs  in  the  Collectorate.  This 
payment  was  made  to  the  accountant  of 
the  Collector  who  took  the  money  and  gave 
a  receipt  for  it,  but  no  intimation  of  the 
fact  that  such  payment  had  been  made  wns 
given  to  the  Collector  either  by  Shaikh 
Ablr  or  by  the  amiali  of  the  Collectorate. 
The  plaintifis  appear  to  have  given  no  proof 
in  support  of  an  allegation  in  their  plaint, 
which  is  distinctly  denied  by  the  defendants, 
that  they  had  given  notice  of  the  deposit 
to  the  agent  of  the  zemindar.  On  the  13th 
of  May,  the  putnee  was  sold,  the  respoo- 
deut  Moonshee  Aftabooddeen  Mahomed 
becoming  the  purchaser. 

The  main  question  argued  before  us  was 
whether  the  rent  haviug  been  paid  into  the 
Collectorate  before  the  day  of  sale,  the 
plaintiffs  are  entitled  to  ask  to  have  the  sule 
annulled 

In  order  to  see  whether  the  sale  proceed- 
ed regularly  under  Regulation  VIII  of  1819, 
it  is  convenient  that  I  should  refer  to  the 
several  Sections  of  the  Regulations  and 
Acts  under  which  it  took  place. 

By  Section  8  of  Regulation  VIH  of 
1819  as  modified  by  Act  XXXIII  of  1850, 
zemindars  under  direct  engagements  with 
Goveiiiment  are  empowered  io  apply  for 
sales^of  tenures,  upon  which  the  right  of 
selling  for  arrears  of  rent  has  been  reserved 
in  the  following  manner.  On  the  first  of 
Bysack,  that  is,  at  the  commencement  of 
the  year  following  that  of  which  the  rent 
is  due,  the  zemindar  is  to  present  to  the 
Collector  a  petition  for  the  sale  of  the  tenure 
which  must  contain  a  specification  of  the 
balance  due  to  him.  The  petition  is  to  be 
stuck  up  in  the  kutcherry,  with  a  notice 
that  if  the  amount  claimed  is  not  paid  by 
the  first  day  of  Jyet  following,  the  tenure 
of  the  defaulter  will,  on  that  day,  be  sold 
by  public  sale  in  liquidation  of  the  arrears. 
A  similar  notice  is  to  be  stuck  up  at  the 
kutcherry  of  the  zemindar,  and  a  copy  of 
the  notice  is  to  be  sent  by  the  zemindar 
to.  be  similarly  published  at  the  kutcherry 
or  at  the  principal  town  or  village  upon  the 
land  of  the  defaulter. 

By  Section  9  of  Regulation  VIII  of 
1819  as  modified  by  Section  16  Regulatiua 
VII  of  1832,  the  sale  is  to  be  made  la 
public  kutcherry  by  the  Collector,  Deputy 
Collector,  or  dead  Assistant,  tq  th^  higlieat 
bidder. 


Digitized  by 


Google 


1871.] 


Civil 


THB   WEEKLY   REPORTER. 


Rulings. 


569 


By  Section  10  of  Regulation  YIII  of 
1819,  it  18  enacted  that  at  the  time  of  sale 
*'  A  person  sliall  attend  on  the  part  of  the 
'*  semindar  with  a  particular  statement  of 
**ihe  payments  made  up  to  the  day  of 
^sale^  together  with  the  receiptor  certifi- 
**  cate  of  the  notice  directed  to  be  published 
'Mo  the  mofussil ;  nor  shall  any  lot  bo  put 
"  up  for  sale  until  the  statement  produced 
'^  shall  have  been  inspected,  and  the  exis- 
''tence  of  a  balance  acertuined  therefrom, 
'*  nor  until  the  receipt  for  the  notice  shall 
*'  have  been  read," 

The  observance  of  these  forms  is  to  be 
recorded  in  a  roobokaree.  The  Section 
further  provides  that  the  zemindar  shall  be 
exclusively  responsible  for  the  correctness 
and  authenticity  of  the  papers  exhibited. 

The  effect  of  such  a  sale  being  to  avoid 
incumbrances  created  by  the  defaulting 
potneedars,  in  order  to  prevent  the  injury 
that  might  be  done  to  inferior  talookdars  if 
a  putneedar  should  withhold  the  rem  from 
the  zpmindar  and  allow  his  tenure  to  be 
sold,  Section  13  empowers  talookdars  of 
the  second  degree  *'  to  stay  the  finni  sale  by 
"  paying  into  Court  Cajihe  amount  of  balance 
*'  that  may  be  declared  due  by  the  person 
"attending  on  the  part  of  the  zemindar  on 
"  the  day  appointed  for  the  sale.  And  in 
*'like  manner  they  are  declared  entitled 
"  to  ,  lodge  money  antecedently  for  the 
*•  purpose  of  eventually  answering  any  de- 
"  mand  that  may  remain  due  on  the  day 
"  fixed  for  the  sale." 

By  Section  14,  Clause  1,  it  is  enacted  that 
**  if  the  balance  claimed  by  the  zemindar 
'*  on  account  of  the  rent  of  an  under-tenure 
**  ahall  remain  unpaid  upon  the  day  fixed 
''  for  the  sale  of  the  tenure,  the  sale  shall 
**  Doi  be  stayed  or  postponed  on  any  ac- 
*'  coant  unless  the  amount  of  the  demand 
«•  be  lodged." 

There  is  nothing  in  Regulation  VIII  of 
1819  which  empowers  a  putneedar  to  make 
A  deposit  either  in  the  Judge's  Court  or  in 
the  Collectorate  before  the  day  of  sale,  or 
which  gives  to  such  payment,  if  made,  the 
effect  of  a  payment  to  the  zemindar  or  his 
agent. 


fiO  The  word  "Conrt"  had  reference  apparently  to 
the  CSvU  Court  of  the  district  in  which,  by  Section  8  of 
BcpiUtion  VIII  of  1819  as  it  originally  itood,  one 
copy  d  the  petition  was  to  be  presented,  and  by  the 
Judge  or  Officer  of  which  the  sale  was  under  that 
Begulation  oondocted* 


It  is  not  pretended  that  any  tender  of  the 
rent  had  been  made  at  the  mk\  kutcherry  of 
the  zemindar,  or  that  the  payment  into  the 
office  of  the  Collector  was  made  after  such 
tender  in  the  mode  prescribed  by  Section 
4  of  Act  VI  of  1861,  B.  C,  with  any  de- 
claration such  as  is  prescribed  by  the  5th 
Section  of  that  Act. 

The  2nd  Clause  of  Section  14  Re- 
gulation VIII  of  1819  provides  for  cases 
where  the  putneedars  contest  the  zemindar's 
demand  of  any  arrears.  The  putneedar  in 
such  cases  is  empowered  to  apply  for  a  sum- 
mary investigation  within  the  period  of 
notice,  but  even  in  such  cases  if  the  zemin- 
dar insists  on  his  demand  (lie  sale  is  not  to 
be  stayed,  nor  will  the  summary  suit  be 
allowed  to  proceed  unless  the  amount  is 
lodged  by  the  putneedar  contesting  the  de- 
mand ;  and  if  such  deposit  be  not  made,  the 
alleged  defaulter  will  have  no  remedy  but 
by  a  regular  action  for  dnmoges  and  for  a 
reversal  of  the  sale. 

My  learned  colleague  Mr.  Justice  Dwar- 
kanath  Mitter  is  of  opinion  that  if  the  pay- 
ment to  the  accountant  of  the  Collector  can 
be  treated  ns  payment  to -the  Collector  it 
would  of  itself  put  a  stop  to  all  further 
proceedings.  With  the  greatest  respect  for 
his  opinion,  I  am  compelled  to  say  that  I 
cannot  agree  with  him. 

He  assumes  in  the  first  place  that  the 
petition  to  the  Collector  is  a  summary 
suit. 

But  an  application  for  the  sale  of  a  tenure, 
where  a  right  of  sale  has  been  specially  re- 
served in  order  that  (he  applicant  out  of  the 
proceeds  of  the  sale  may  realize  his  rent, 
seems  to  me  to  be  something  quite  distinct 
from  a  suit.  The  investigation  which  may 
be  demanded  by  the  putneedar  under  Clause 
1  Section  14  is  no  doubt  a  summary  suit. 
But  the  sale  is  not  to  be  stayed  till  that  suit 
is  decided.  Before  its  determination  the 
sale  may  proceed  on  the  responsibility  of  the 
zemindar.  The  proceedings  on  petition  of 
the  zemindar  to  bring  the  estate  to  sale  are 
more  nearly  analogous  to  the  remedy  by 
distress  than  to  a  suit. 

But  suppose  we  treat  the  petition  under 
Section  8  as  the  commencement  of  a  summary 
suit,  it  is  not  a  suit  for  money.  It  is  a  pro- 
ceeding to  enforce  a  particular  stipulated 
remedy.  I  know  of  no  reason  or  principle  on 
which  it  can  be  said  that  in  a  suit  to  en- 
force such  remedy,  the   Court  has  indepen- 
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dently  of  any  special  authority  conferred 
by  statute  power  to  receive  money  paid  into 
Court  so  as  to  bar  the  remedy. 

Could  it  be  contended  that  in  a  suit  for 
injunction  or  specific  performance  or  in  an 
action  for  damages  the  Court  would  have 
power  to  accept  some  pecuniary  payment 
which  it  might  assume  to  be  a  satisfaction 
of  the  plaintifi^s  claim*?  No  doubt  in  a  suit 
for  a  specific,  ascertained  or  ascertainable 
sum  of  money,  the  defendant  has  a  right 
through  the  intervention  of  the  Court  to 
satisfy  the  claim.  He  may  obtain  an  order 
for  liberty  to  pay  into  Court  the  amount  of 
the  claim. 

In  Hallett  versus  The  East  India  Com- 
pany, II  Burrow's  Reports,  1120,  which 
was  a  rule  to  show  cause  why  the  defend- 
ants should  not  have  leave  to  bring  into 
Court  the  sum  of  £2,670  for  demurrage, 
the  principle  on  which  the  Court  proceeds 
in  such  cases  is  very  clearly  stated.  *<  Where 
**  the  sum  demanded  is  a  sum  certain  or  cap- 
<<  able  of  being  ascertained  by  mere  com- 
'^putation  without  leaving  any  other  sort  of 
*<  discretion  to  be  exercised  by  a  Jury,  it  is 
**  right  and  reasonable  to  admit  the  defen* 
**dant  to  pay  the  money  into  Court  and 
**  have  so  much  of  the  plaintiffs  demand 
''upon  him  struck  out,  and  that  if  the 
**  plaintiff  will  not  accept  it,  he  may  pro- 
**  ceed  at  his  peril."  This  is  done  upon  a 
rule  duty  served  or  on  notice  to  the  plain- 
tiff. 

There  is  no  case  that  I  am  aware  of  in 
which  it  has  ever  been  held  that  a  defendant 
can  bring  money  into  Court  privately  and 
secretly,  on  an  ex^parie  application  and 
without  giving  notice  to  the  plaintiff  either 
of  his  intention  to  pay,  or  of  the  fact  that 
the  money  has  been  paid  into  Court  and 
may  be  taken  out  by  the  plaintiff. 

The  case  I  have  mentioned  above  was  a 
rule  which  gave  notice  to  the  plaintiff. 
Act  VI  of  1862,  Sections  4  and  6,  of  the 
Bengal  Council,  and  the  form  of  plea  of 
payment  into  Court  in  England  which  is 
given  by  a  rule  of  Court  having  the  force 
of  a  statute,  provide  for  notice  to  the  plain- 
tiff informing  him  that  the  money  is  in 
Court  ready  to  be  paid  out  to  him  if  he 
chooses  to  take  it. 

Payment  into  Court  does  not,  as  my 
learned  colleague  supposes,  of  itself  put  a 
atop  to  further  proceedings  in  the  action  ; 
it  merely  justifies  the  Court,    after  notice  to 


the  plaintiff,  in  making  an  order  for  the 
stay  of  proceedings,  where  the  whole  de- 
mand of  the  plaintiff  is  satisfied  by  the 
defendant  placing  the  amount  of  that  de- 
mand at  the  disposition  of  the  plaintiff.  la 
other  cases  the  plaintiff,  on  receiving  notice 
of  the  payment  into  Court  towards  satisfsc- 
tion  of  his  demand,  may  either  take  oat  the 
money  and  accept  it  in  satisfaction,  or  pro- 
ceed in  the  suit  at  the  peril  of  a  decisioa 
against  him  if  he  fails  to  establish  his  claim 
to  an  extent  beyond  that  which  the  payment 
into  Court  is  sufficient  to  cover. 

I  think  it  clear  that  if  the  payment  to 
the  Collector's  accountant  made  before  the 
day  of  sale  be  treated  as  equivalent  to  pay- 
ment to  the  Collector  himself  at  the  time 
when  it  was  made,  it  would  not  ipso  faeto 
amount  to  a  stay  of  the  procecMlings.  I 
think  that  an  irregular  payment  to  the 
amlah  of  the  Collectorate,  not  immediately 
notified  to  the  Collector,  ought  not  to  be 
ti'eated  as  payment  to  the  Collector,  so  ss 
to  affect  the  rights  of  a  zemindar  who  bad 
had  no  notice  of  such  payment.  If  soch  pre- 
sumption could  be  made,  it  would  open  a 
door  to  fraud  and  litigation  and  injure  both 
zemindars  and  putneedars  by  imperiling  the 
security  of  titles  acquired  at  sales  on  ac- 
count of  arrears  of  rent. 

Can  the  payment  to  the  amlah  of  the 
Collectorate  be  treated  as  payment  to  the 
zemindar  ?  Clearly  not.  *'  To  pay**  is  to 
'*  discharge  a  debt.''  To  make  a  good  plea 
of,  or  in  other  words,  to  establish,  the  de- 
fence of  payment,  the  payment  must  be 
made  to  the  creditor  or  to  some  agent  of  his 
having  authority  to  receive  the  money  io 
satisfaction  of  the  debt. 

Now,  the  Collector's  accountant  was  in 
no  sense  the  agent  of  the  zemindar  to 
receive  this  rent.  It  cannot  then  be  said 
that  the  balance  claimed  by  the  zemindar 
did  not  remain  duo  on  the  day  fixed  for  the 
sale. 

The  sale  having  been  for  an  arrear  of  rent 
due  at  the  time  of  the  sale,  I  think  it  if 
final  and  binding  and  cannot  now  be  set 
aside. 

It  seems  to  me  that  the  plaintiffs  have  do 
ground  to  ask  for  relief  on  any  principle  of 
equity.  Th^  zemindar,  in  potting  in  fores 
the  remedy  which  the  law  gives  him  for 
the  security  of  his  rent,  has  done  no  wrong. 
He  has  simply  exercised  his  legal  right  and 
has  been  guilty  of  no  default. 
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If  a  decree  were  to  be  made  under  Section 
14  reversiDg  the  sale,  it  would  be  manifest- 
ly contrary  to  justice  to  indemnify  the  pur* 
chaser  against  the  loss  he  would  sustain  at 
the  charge  of  the  Eemindar. 

The  purchaser  has  done  no  wrong  to  any 
one.  He  has  acquired  a  legal  title  at  a  sale 
duly  held  in  pursuance  of  the  powers  given 
by  the  Regulation.  It  would  be  most  un- 
just to  deprive  him  without  cause  of  the 
property  which  is  now  vested  by  the  sale  in 
him.  If  the  plaintiffs  have  suffered  a  loss, 
it  seems  to  me  that  the  loss  has  been  caused 
by  their  own  default.  Had  they  chosen  to 
attend  at  the  Collectorate  at  the  time  of 
sale  with  their  receipt :  had  they  contended 
then  and  there  that  the  arrears  were  not 
due,  that  what  had  taken,  place  amounted 
to  a  payment  of  the  rent :  had  they  pro- 
duced the  receipt  of  the  Collector's  ac- 
countant showing  that  the  full  amount  of 
*rent  had  been  deposited  in  the  Collectorate, 
tliere  can  be  no  doubt  but  that  the  Collector 
would  have  stayed  the  sale.  They  did  no- 
thing of  the  sort.  The  defendants  then 
have  only  themselves  to  blame  for  the  loss 
which  they  have  doubtless  sustained.  The 
decision  of  the  Deputy  Collector  appears  to 
me  to  be  perfectly  correct. 

There  is  one  point  which  was  adverted 'to 
during  the  argument.  The  plaintiff  alleged 
that  they  had  tendered  the  amount  of  the 
rent  to  the  mofussil  agent  of  the  zemindar 
Rajah  Suttya  Surun  Ghossal.  The  Rajah 
by  his  answer  denied  this.  It  appears  that 
the  plaintiffs,  though  they  gave  a  list  of 
witnesses  to  prove  this  point,  did  not  deposit 
the  necessary  expenses  and  diet  money  for 
these  witnesses. 

After  we  had  gone  into  the  facts,  the  ob- 
j^etion  that  an  issue  on  this  subject  had  not 
been  tried  was  abandoned  by  the  appellant's 
▼akeel. 

The  appeal  must  be  dismissed  with  costs. 


The  26th  May  1871. 

Present : 

The  Hon'ble  G.  Loch    and    W.    Ainslie, 
Judges. 

ZnsolTenoy^Small   Caase    Courts  — 
GiTll  Prooedure  Code— Seeoritj. 

In  the  matter  of 

Bhoobun  Mohun  Bose,   Petitioner. 

Mr.  J.  S.  Rochfort  for  Petitioner. 

The  proviaions  of  the  Code  of  Civil  Preccdare  in 
respect  of  insolvency,  w^.,  Section  273  Act  VIII  of  1869 
and  Section  8  Act  XXIII  of  1861,  are  applicable  to 
decrees  of  Courts  of  Small  Causes  in  the  mofassiL 

The  qnestion  of  the  snfficiency  of  the  security 
tendered  by  an  insolvent  ia  one  entirely  for  the  lower 
Court  to  determine. 

Loch,  J.— We  think  that  we  cannot  inter- 
fere with  the  proceedings  taken  by  the 
Small  Cause  Court  in  this  case.  It  appears 
that  the  judgment-debtor,  Burroda  Kant 
Bose,  was  brought  up  before  the  Small 
Cause  Court  on  the  9th  May  1871.  He 
then  pleaded  insolvency,  and  the  Judge 
fixed  the  29th  May  for  the  hearing  of  the 
insolvent's  petition,  gave  notice  to  the 
plaintiff  directing  him  to  appear  on  that 
date  and  to  make  any  objection  he  might 
think  fit  to  that  petition,  and  released  the 
judgment-debtor  on  security. 

The  plaintiff  now  comes  up  to  (his  Court 
and  objects  to  this  order  of  the  Small 
Cause  Court  on  the  grounds  that  the  Small 
Cause  Court  has  no  authority  to  inquire  into 
the  question  of  insolvency  ;  and  even  if  it 
has,  the  procedure  adopted  in  the  present 
case  was  wrong  ;  that  the  security  taken  is 
altogether  insufficient  and  that  no  proper 
inquiry  has  been  made  regarding  it.  We 
do  not  see  why  Small  Cause  Courts  in  the 
mofussil  should  not  inquire  into  the  alleg- 
ation of  insolvency  when  made  before  them, 
under  the  provisions  of  Sections  273  Act 
VIII  of  1859  and  Section  8  Act  XXIII 
of  1861.  We  find  that  by  Section  47  of 
the  Mofussil  Small  Cai^se  Court  Act  XI  of 
1865,  the  provieieus  of  the  Code  of  Civil 
Procedure  arCi  so  far  as  the  same  are  or 
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may  be  applicable,   extended  to  all  suits  and 
proceedings  under  this  Act. 

It  also  appears  to  us  that  the  rules  which 
are  laid  down  by  the  provisions  of  Act  VIII 
of  1859  for  execution  of  decrees  in  places 
out  of  the  jurisdictioQ  of  (he  Court  hare  been 
held,  and  are,  applicable  to  decrees  of  the 
Small  Cause  Courts,  and  therefore  we  see 
no  reason  why  other  Sectionsof  Act  VIII  of 
1859,  such  as  those  which  relate  to  enquiries 
into  the  solvency  of  the  debtor,  should  not 
be  equally  applicable  to  decrees  of  those 
Courts. 

As  to  the  procedure  adopted  by  the  Small 
Cause  Court  in  this  case,  it  is  said  that  the 
pleader  for  the  plaintiff  was  present  at  the 
time  the  debtor  was  brought  before  the 
Court,  and  therefore  he,  the  debtor,  should 
then  and  there  have  been  examined.  There 
is  no  doubt  that  if  the  pleader  for  the  plain- 
tiff was  present  and  ready  to  act,  the  pro- 
per course  for  the  Small  Cause  Court  was 
then  to  examine  the  judgment-debtor.  But 
we  do  not  see  that  any  material  damage  has 
occurred  or  is  likely  to  occur  to  the  plaintiff 
in  consequence  of  the  Judge's  having  fixed 
another  date  on  which  he  may  take  up  the 
petition  of  the  insolvent,  when  the  plaintiff 
will  be  able  to  meet  any  allegation  that  may 
be  made  by  the  judgment-debtor,  and,  Jf 
necessary,  the  Judge  will  grant  time  to  the 
plaintiff  to  disprove  the  debtor's  statement. 

With  regard  to  the  third  objection  to  the 
security,  we  think  the  question  of  its 
sufficiency  is  one  entirely  for  the  Small 
Cause  Court  Judge  to  determine.  The  ap- 
plication is  rejected. 


The  30th  May  1871. 
Present : 

Th6  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Zntervention^Seotion  73  Act  VZZX. 
1859— Appeal  by  Zntervenor  ~&e- 
tnand— Rigrlit  of  appeal. 

Case  No.  2575  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  6th  August  1870,  reversing  a  decision 


of  the  Moonsiff  of  Seetamondee^   dated 
tKe  29th  April  1870. 

Bucha  Singh  (Plaintiff)  Appellant^ 

versus 

Mirza  Mashook  AH  Beg  and  another  (De- 
fendants) Respondents, 

Baboo  Bama  Churn  Banerjee  for 

Appellant. 

Baboo  Grish  Chunder  Ghose  for 

Respondents. 

A  Auit  having  been  decided  by  the  first  Court  a(t«r 
an  intervfcnor  had  been  made  a  party  under  Section 
78,  Code  of  Civil  Procedure,  it  was  remanded  on  the  ap- 
peal of  tlie  intervenor  wbode  name  was  ordered  to  be 
expunged  from  the  record.  The  suit  was  decided  again 
in  £avor  of  the  plaintiff,  bat  the  decision  was  reversed 
in  appeal. 

Held  that  the  fact  of  the  defendant  haying,  in  the 
first  instance,  allowed  the  intervenor  alone  to  appeal 
did  not  debar  him,  after  the  case  was  re-opeued  by 
remand,  from  appealing  in  his  own  person. 

Held  that  directly  the  intervenor's  name  had  been 
struck  off  on  the  ground  that  he  had  no  interest  in 
the  case,  all  the  evidence  he  had  pat  in  ought  to  have 
been  removed  from  the  record. 

Glover,  J. — The  plaintiff  in  this  case 
sued  to  recorer  possession  of  certain  lands 
which  had  been  leased  to  him  by  the  defend- 
ant on  the  26th  of  December  1866.  The  de- 
fendant admitted  the  lease  but  denied  that  he 
had  in  any  way  interfered  with  the  collec- 
tion of  rents  on  the  part  of  the  plaintiff 
or  dispossessed  him.  He  alleged  on  the  con- 
trarj  that  the  plaintiff  was  in  possession  and 
had  been  so  from  the  date  of  his  lease.  A 
third  party,  one  Sheikh  Noor  All,  inter- 
Tened,  claiming  to  hold  these  lands  under  a 
lease  previously  given  to  him  by  the  defend- 
ant, and  he  was  made  a  party  to  the  soit 
under  Section  73  of  the  Code  of  Civil  Pro- 
cedure. The  case  was  decided  in  the  first 
instance  by  the  Moonsiff,  but  the  Additional 
Judge  on  appeal  remanded  it  with  directions 
to  expungeNoor  Ali's  name  from  the  record, 
he  not  being  a  party  interested  in  the  suit. 
On  remand,  the  Moonsiff  again  gave  a 
decree  in  favor  of  the  plaintiff.  The  Judge 
on  appeal  has  reversed  this  decision,  holding 
that  the  plaintiff*  had  never  been  dispossessed 
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and  that  he  had  brought  this  suit  unaecessa- 
rilj  into  Court. 

In  special  appeal  it  is  contended  that 
the  present  defendant  had  no  right  to  appeal 
against  the  judgment  of  the  Moonsiff,  inas- 
much  as  on  the  first  occasion  it  was  not  he 
who  appealed  to  the  Judge,  but  the  inter- 
fenor.  Now,  in  the  first  place,  we  may 
remark  that  this  objection  was  never  made 
hj  the  plaintiff  in  the  Court  below.  He 
Buffered  the  defendant  to  prefer  his  appeal 
without  objection  and  was  content  to  abide 
bj  the  result  of  the  Judge's  investigation. 
Tlie  order  of  remand  by  the  Additional 
Judge,  moreover,  re-opened  the  whole  case, 
and  if  the  defendant  was  satisfied  to  let 
the  intervener  only  appeal  against  the  origi- 
nal judgment,  it  would  by  no  means  follow 
that  he  is  to  be  debarred,  now  that  the 
ease  has  been  re-heard  and  re-decided,  from 
appealing  in  his  own  proper  person.  This 
objection   is,  therefore,  over-ruled. 

The  2od  ground  is  that  the  first  Court,  in 
coming  to  the  decision  that  the  plaintiff 
had  been  dispossessed,  relied  upon  certain 
evidence,  oral  and  documentary,  which  had 
been  filed  originally  by  the  intervener  ;  that 
the  Judge  was  wrong  in  refusing  to  look  at 
that  evidence  ;  and  that  if  he  had  done  so, 
he  would  undoubtedly  have  agreed  with 
the  Moonsiff  in  holding  that  the  plaintiff 
had  proved  his  case.  Now,  it  is  clear  to 
us  that  in  this  matter  the  Judge  was  right. 
How  this  evidence  was  allowed  to  remain 
on  the  record  after  the  person  who  produced 
it  had  been  removed  from  his  position  as 
defendant  it  is  not  easy  to  see.  Directly  the 
intervener's  name  had  been  struck  off  on 
the  ground  that  he  had  no  interest  in  the 
case,  all  the  evidence  which  he  had  put  in 
ought  to  have  been  removed  with  him. 

Another  and  lost  objection  is  that  the  first 
Court  came  to  its  decision  upon  a  considerable 
quantity  of  evidence,  and  that  the  Judge 
is  wrong  in  saying  that  there  is  no  evidence 
to  prove  the  plaintiff's  dispossession.  This 
appears  to  be  a  mistake.  The  Judge  no 
where  says  that  there  is  no  evidence.  On 
ihe  contrary,  he  alludes  to  eyidence  which 
he  considers  sufficient  to  prove  that  the 
plaintiff  was  never  out  of  possession,  but 
was  all  along  and  is  now  in  possession  of 
the  lands  leased  out  to  him.  This  is  a  find- 
ing of  fact  on  the  evidence  and  raises  no 
ground  of  special  appeal* 

We  dismiss  this  appeal  with  costs. 


The  30th  May  1871. 

Present : 

The     Hon'ble  F.    B.   Kemp    and    F.    A. 
Glover,  Judges, 

Aes-adjadieata. 

Case  No.  2586  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated 
the  SOth  August  1870,  reversing  a  de- 
cision  oj  the'^^Moonsiff  of  that  District, 
dated  the  Sth  January  1870. 

Sahadeo  Pandey  (Defendant)  Appellant^ 

versus 

Nokhid  Pandey  and  another  (Plaintiffs)  Re- 
spondents, 

Baboo  Bhowanee  Churn  Dutt  for 
Appellant. 

No  one  for  Respondents. 

In  a  salt  for  removal  of  an  alleged  nuiaance  which 
waa  dismissed  because  plaintiff  did  not  produce  his 
witnesses  and  failed  to  prove  his  case,  it  was  held  that 
there  had  been  an  adjudication  and  that  another  suit 
would  not  lie  on  the  same  cause  of  action. 

Kemp,  «7. — Thb  plaintiffs  brought  ^his 
suit  to  remove  a  privy  on  the  allegation 
that  the  said  privy  had  been  recently  erect- 
ed by  the  defendant  and  was  a  nuisance 
to  the  plaintiffs.  The  defendant  pleaded  in 
the  first  iubtance  that  the  present  claim  had 
already  been  adjudicated  upon  in  a  suit 
brought  by  the  plaintiffs'  father  against  the 
defendant  in  1869,  and  on  the  merits  he 
said  that  the  privy  was  erected  on  his  own 
land  and  was  not  a  nuisance  to  the 
plaintiffs* 

The  Moonsiff  found  on  the  issue  in  bar, 
namely,  the  issue  of  res-adjudicata,  that 
the  claim  now  instituted  was  substantially 
the  same  as  the  claim  instituted  by  the 
plaiutiffs'   father  in   1869.    The  Moonsiff, 
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howeyer,  appears  to  haye  gone  into  the  merits 
of  the  case,  and  on  the  merits-  he  foand 
that  the  privj  was  erected  on  the  defend- 
ant's own  land  and  was  not  a  nuisance  to  the 
plaintiffs. 

On  appeal,  the  Subordinate  Judge,  without 
deciding  the  question  of  res-adjudicata, 
finds  with  the  first  Court  that  e?ery  body  is 
at  liberty  to  exercise  his  rights  of  owner- 
ship in  respect  of  his  own  land,  but  that  he 
must  do  so  in  such  a  way  as  not  to  injure 
his  neighbour.  In  this  case,  the  Subor- 
dinate Judge  found  that  as  theprivy  is 
within  a  few  cubits  of  the  plaintiffs'  house, 
it  must  be  a  nuisance  to  the  plaintiffs, 
and  not  Only  to  the  plaintiffs  but  to  the 
persons  passing  along  the  road.  He,  there- 
fore, held  that  the  defendant  had  no  right 
to  erect  the  priyy  and  that  it  was  consistent 
with  justice  to  remove  it.  The  appeal  was 
therefore  decreed. 

In  special  appeal,  the  ground  taken  is 
that  the  claim  is  res-adjudicata.  The  pleader 
for  the  special  appellant  has  read  to  us  the 
decision  passed  on  the  14th  of  June  1869. 
It  is  yery  clear  that  in  that  case  that  plain- 
tiffs' father  sued  the  defendant,  and  the  issue 
raised  was  whether  the  privy  was  built  by 
the  defendant  on  his  own  land,  and,  if  80» 
whether  it  was  a  nuisance  to  the  plaintiff, 
and  as  such,  could  be  removed.  The  suit 
was  not  as  alleged  below  nonsuited.  That 
suit  was  disposed  of  in  this  way  ;  it  was  dis- 
missed because  the  plaintiff  did  not  produce 
his  witnesses  and  failed  to  prove  his  case. 
There  has,  therefore,  been  clearly  an  ad- 
judication on  the  same  cause  of  action  be- 
tween the  same  parties,  or  between  a  party 
to  whom  the  plaintiff  is  privy  and  the 
defendant. 


We,  therefore,  decree  this  appeal,  reverse 
the  decision  of  the  Subordinate  Judge,  and 
dismiss  the  plaintiff's  suit  with  costs* 


Thedlst  May  1871. 

Present : 

The  Hon'ble    G.  Loch    and    Dwarkanith 
Mitter,  Judges. 

Appeal— Tranafer—Bseeatioa  eaaca- 
Jnrisdietion— Seotlon  19  Aet  ZVZ 
of  1868— Seotions  26  and  27  Ael 
VXof  1871— Aemands. 

Case  No.  469  of  1870. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Beerbhoom, 
dated  the  I9ih  September  1870. 

Chowdhry  Hamedoollah  and  others  (Decree- 
holders)  Appellants, 

versus 

Muteeoonissa  Bibee  and  others  (Judgment- 
debtors)  Respondentia 

Baboo  Sreenath  Dass  for  Appellsnts. 

Baboos  Mohinee  Mohun  Roy  and  DebemUr 

Narain  Bose  for  Respondents. 


A  District  Jadgo  te  not  competent  to  traaafer  a  eaM 
of  execution  of  a  decree  which  has  been  pasaed  by  Us 
own  Court,  to  the  file  of  the  SubonUnate  Jodge  foe 
diapoeal.  Such  a  case  is  not  one  of  the  "citil  pro- 
ceedings" referred  to  in  Section  19  Act  XVI  of  1868, 
read  with  SecUon  862  CivU  Procedure  Code,  and  intar- 
preted  by  Sections  26  and  27  Act  VI  of  1871. 

A  case  remanded  to  a  District  Jndge  fbr  the  pupoii 
ofalooal  inquiry  cannot  be  transferred  to  a  SuboniiDSts 
Judge  for  disposal 

Loch,  J. — This  case  was  remanded  to  the 
Judge  of  Beerbhoom  by  an  order  of  thii 
Court  dated  the  20th  Mareh  1868.   H« 
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waB  required  in  that  order  to  make  certain 
eaqairiea  as  to  the  amount  of  the  mesDO 
profits  which  were  due  to  the  decree-holder. 
After  the  case  had  been  some  time  before 
the  Judge  under  the  order  of  remand,  he, 
acting  under  the  provisions  of  Act  XVI  of 
1868,  applied  to  this  Court  to  be  allowed 
to  transfer  the  case  to  tlie  file  of  the  Court 
of  the  Subordinate  Judge.  In  that  appli- 
cation, the  Judge  made  no  reference  what- 
ever to  the  remand  order  of  this  Court,  and 
in  fact  he  set  before  the  Court  none  of  the 
circumstances  sufficient  to  guide  the  Court 
as  to  the  order  that  should  have  been  made 
upon  his  application  ;  but  he  obtained,  how- 
ever, the  sanction  of  this  Court  to  the 
transfer  of  the  case  from  his  own  file  to  that 
of  the  Subordinate  Judge.  The  Subordi- 
nate Judge  has  now  made  the  investigation 
which  was  required  by  this  Court,  and  has 
passed  a  judgment  in  the  case,  and  an 
appeal  has  been  preferred  from  that  judg- 
ment to  this  Court. 

A  preliminary  objection  to  the  hearing 
of  this  appeal  is  taken  to  the  effect  that  as 
the  case  had  been  transferred  to  the  Sub- 
ordinate Judge  for  disposal,  a  regular  appeal 
would,  under  the  provisions  of  Section  19 
Act  XVI  of  1868,  lie  to  the  Judge,  and  only 
a  special  appeal  would  lie  to  this  Court. 
On  the  other  hand,  i  t  is  contended  on  the 
part  of  the  appellant  that  the  Subordinate 
Judge  had  no  jurisdiction  to  try  the  case  ; 
that  this  is  not  one  of  those  civil  proceed- 
ings referred  to  in  Section  19  of  Act  XVI 
of  1868  which  may  be  transferred  by  the 
District  Judge  from  his  own  file  to  that 
of  the  Subordinate  Judge ;  and  that  even 
though  the  sanction  of  this  Court  was  ob- 
tain^, that  sanction  could  not  give  juris- 
diction in  such  a  case  to  the  Subordinate 
Judge. 

We  think  that  this  contention  of  the 
appellant  is  right.  Looking  at  the  terms 
of  Section  19  Act  XVI  of  1868,  and  read- 
ing  them  with  the  provisions  of  Section 
362  Act  VIII  of  1859,  it  appears  to  us 
that  it  was  not  the  intention  of  the  Legisla- 
ture to  enable  the  Judge  to  transfer  from 
his  own  file  cases  of  execution  of  decrees 
which  had  been  passed  by  his  Court,  to 
the  file  of  the  Subordinate  Judge  for 
disposal.  If  this  had  been  the  purpose  of 
the  Act,  it  would  have  led  to  this  very 
great  inconvenience,  namely,  that  cases 
might  be  transferred  to  the  file  of  the  Sub- 
ordinate Judge  of  the  value  of  above  5,000 


rupees,  and  the  appeal,  instead  of  lying 
directly  to  this  Court,  would  lie  to  the 
Judge,  and  only  a  special  appeal  would  lie 
to  this  Court,  and  this  Court  would  be  ousted 
of  its  jurisdiction  in  such  cases  to  hear  them 
as  regular  appeals.  A  further  argument 
may,  I  think,  be  drawn  from  the  provisions 
of  the  new  law.  Act  VI  of  1871,  Sections 
26  and  27.  These  Sections  provide  that  the 
District  Judge  may,  from  time  to  time  under 
the  orders  of  the  High  Court,  refer  certain 
classes  of  cases  to  the  Subordinate  Judge 
for  disposal  ;  but  among  these  cases  we  do 
not  find  that  the  Judge  can  transfer  oases  of 
execution  of  decrees  passed  by  him  or  by  his 
Court,  to  the  Subordinate  Judge  for  disposal  ; 
and  we  have  from  these  Sections,  I  think, 
an  interpretation  of  what  the  Legislature 
meant  by  the  words  "  civil  proceedings" 
used  in  Section  19  of  the  former  Act. 

There  is  a  further  reason  why  we  think 
the  Judge  should  not  have  applied  for  the 
transfer  of  this  case  to  another  Court;  be- 
cause the  case  had  been  previously  heard  by 
this  Court  in  appeal  from  an  order  passed  by 
him,  and  that  order  having  been  found  to  be 
erroneous  this  Court  directed  him  to  make  a 
local  enquiry  for  the  purpose  of  ascertaining 
the  amount  of  the  mesne  profits  due  to  the 
decree-holder.  Therefore,  it  was  the  duty 
of  the  Judge  to  take  up  the  case  and  dispose 
of  it  himself  in  accordance  with  the  instruc- 
tions contained  in  the  order  of  this  Court, 
and  not  to  transfer  it  to  a  subordinate 
tribunal. 

For  all  these  reasons,  we  think  that  the 
order  of  the  Judge  transferring  the  case,  and 
the  proceedings  held  by  the  Subordinate 
Judge,  must  he  set  aside,  and  that  the  case 
must  be  remanded  to  the  Judge  for  disposal 
according  to  the  terms  of  the  remand  order 
of  this  Court  dated  20th  March  1868.  Each 
party  will  pay  his  own  costs. 

Milter^  J. — I  am  of  the  same  opinion. 
Act  VIII  of  1859  says  distinctly  that  the 
Court  which  passed  the  decree  is  bound  to 
execute  it  ;  and  I  do  not  think  that  the 
provisions  of  Sections  26  and  27  Act  VI  of 
1871  were  intended  to  apply  to  execution 
cases.  But  be  that  as  it  may,  the  Judge  had 
no  power  to  transfer  the  case  to  the  Subor- 
dinate Judge  in  the  face  of  our  order  of 
remand.  The  permission  given  to  him  by 
the  Judge  in  the  English  Department  was 
given  in  ignorance  of  that  order,  nor  can  that 
permission  be  binding  upon  this  Court. 
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The  13th  December  1870. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Hon'ble  G.  Loch,  F.  B. 
Kemp,  L.  8.  Jackson  and  G.  G.  Paul, 
Judges. 

&6Vl6WS. 

Applications  for  review  of  Judgment  passed  hy 
the  Hon^hle  Justices  0,  Loch  and  Sir 
Charles  Hohhouse^  Bart.,  on  the  25th  and 
26M  3fag  1870,  in  Special  Appeals  J^os, 
2267  of  1869  and  14  of  1870. 

Case  No.  107  of  1870. 

Chinta  Monee  Paul  and  another  (Appellants) 
Petitiontrs, 


versus 

Pearee  Mohan  Mookerjee  (Respondent)  Op- 
posite Party, 

Mr,  2L  M,  Datta  and  Bahoo  Debendro  Chund&r 
Ghose  for  Petitioners. 

Bahoo  Mohendro  Lall  Shome  for  Opposite 

Party. 

Case  No.  110  of  1870. 

Shah  Soobeeooddeen  A  boo  Saleh  (Appellant) 
Petition&rf 

versus 

Assadoonissa  Bibee  (Respondent)  Opposite 
Party, 

,  Ilessrs.  J.    W.  b,  UJoney  and  R,  E.  Twidale 
for  Petitioner. 

Bahoos  Sreenaih  Boas   and   Romesh  Chunder 
Mitter  for  Opposite  Party. 

It  cannot  be  treated  an  a  universal  rule  that  no  point 
can  be  raiaed  on  an  application  for  a  review  which  has 
Uwi  already  discussed  and  decided  in  the  ori|;inal  hear- 
iug  ut  the  appeal  ;  or  that  no  new  point  which  has  nut 
been  raised  at  the  hearing  of  the  appeal  can  be  argued 
OD  the  application  for  review.  In  ''ach  case  the  Oo\xti 
tu  which  application  is  made  must  consider  and  decide 
whether  a  review  it  ueoeaaary  to  correct  any  evident 
irror  or  omiaiion  or  i«  otb«rwiM  r«qai«it«  for  «i^d«  of 


These  cases  were  referred  to  the  Full  Bench 
hy  Loch  and  Hobhouse,  J.  ./l,  under  the  fol- 
lowing orders  ;  — 

Loehj  J, — Wk  are  asked  by  Mr.  Datta, 
Counsel  for  the  petitioners  in  this  case  No. 
107,  to  review  our  judgment  of  25th  May 
1 870  ;  aad  in  showing  cause  for  the  admis- 
sion of  his  application  for  review,  he  proposes 
to  re-argue  the  case  making  use  of  the  argu- 
ments that  were  used  at  the  original  hearing 
of  the  case,  and  to  cite  certain  authorities  that 
might  have  been,  but  which  were  not,  cited  at 
the  previous  hearing,  and  to  show  us  by  a  re- 
stateiAit  of  the  facts  of  the  case,  that  the 
precedent  which  we  supposed  to  govern  that 
case  did  not  in  truth  govern  it ;  and  he  urged 
that  unless  he  be  allowed  to  do  so,  it  is  im- 
possible for  him  to  be  able  to  show  cause  for 
the  admission  of  this  application.     . 

In  the  second  case  No.  110,  Mr.  Money 
for  the  petitioner  asks  to  be  allowed  to  show 
cause  for  the  application  of  a  review  of  our 
judgment  of  26th  May  1870  ;  and  in  doing 
so  he  proposes  to  enter  upon  points  either 
not  dwelt  upon  or  not  taken  at  the  former 
hearing,  these  being  points  of  law  which 
though  not  prominently  or  not  at  all  brought 
to  the  notice  of  the  Court  when  the  case  was 
before  it  on  the  former  occasion,  the  Court 
is  yet  supposed  to  be  familiar  with  and  should 
have  borne  in  mind  when  deciding  the  case  in 
question. 

This  raises  the  whole  question,  and  a  very 
important  question  it  is,  as  to  the  mode  in 
which  cause  may  be  shewn  in  applications  for 
review.  There  have  been  a  course  of  deci- 
sions of  this  Court,  which  I  will  proceed  to 
notice  and  which  may  be  said  to  have  laid 
down  the  following  rule : — that  in  showing 
cause  no  point  can  be  raised  which  has  been 
already  discussed  and  decided  on  the  original 
bearing  of  the  appeal ;  aud  no  new  point 
which  has  not  been  raised  at  the  hearing  of 
the  appeal  can  be  argued  in  the  application 
for  review.  This  is  the  ruling  in  the  case  of 
Bhowabul  Singh  versus  Maharajah  Kajendro 
Pertab  8ahoy,*  and  it  has  been  followed  by 
most  of  the  Division  Benches  of  this  Court. 

Looking  to  the  provisions  of  the  Code  of 
Civil  Procedure  regarding  the  admission  of 


•  18  W.  R,  p.  167» 
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reviews,  we  find  in  Section  376  the  grounds 
on  which  a  review  may  be  sought,  in  Section 
378  the  object  which  is  to  be  attained  by  the 
review,  and  in  Section  380  the  course  to  be 
followed  when  an  application  for  a  review  of 
judgment  has  been  granted. 

By  Section  376  smy  person  considering  him- 
self aggrieved  by  a  decree  of  a  Court  and  who 
(I)  from  a  discovery  of  new  matter  of  evi- 
dence whieh  was  not  within  his  knowledj^e, 
or  could  not  be  adduced  by  him  at  the  time 
when  snch  decree  was  passed,  or  ^2)  from  any 
other  good  and  snficient  raMon,  may  be  deeir- 
ons  of  obtaining  a  review  of  t^e  judgment 
passed  against  him,  may  apply  for  a  review  of 
judgment  by  the  Court  which  passed  the  de- 
cree. 

The  object  to  be  attained  is  either  the  cor- 
rection of  an  evident  error  or  omi&siomor  to 
satisfy  the  ends  of  justice.  Section  378  pre- 
scribes 08  follow  :—  **  If  the  Court  shall  be  of 
opinion  that  the  review  desired  is  necessary  to 
coi;rect  an  evident  error  or  omission,  or  is  other- 
wise requisite  for  the  ends  of  justice,  the  Court 
shall  grant  the  review."  The  words  **  evident 
error  or  omission"  do  not,  we  think,  mean 
merely  the  correction  of  a  clerical  error  or  sup- 
ping the  omtsoon  of  a  necessary  word,  but 
comprise  nny  evident  error  or  omission  ;  nor 
do  the  words  '*  requisite  for  the  ends  of  jus- 
tice" sij^nify  in  our  opinion,  as  has  been  ar- 
gued before  us,  something  of  the  nature  of  an 
error  or  omission. 

The  first  case  quoted  to  us,  v%%.,  Bhowabul 
Singh,  decided  on  10th  February  1870, 
(Bayley  and  Markby,  J.  J.)*  laid  down,  as 
stated  above,  that  in  applications  for  review  of 
judgment  the  party  applying  for  review  must 
show  that  there  is  good  and  sufficient  cause 
for  granting  the  review  before  he  can  be  heard 
to  argue  that  the  decision  is  erroneous.  In 
so  showing,  no  point  can  be  raised  which  has 
been  already  discussed  and  decided  in  t^e  ori- 
gioal  hearing  of  the  appeal;  and  no  new 
point  which  has  not  been  raised  at  the  h^^aring 
of  the  appeal  can  be  argued  on  the  application 
fbr  review.  In  the  case  of  the  Collector  of 
Tipperahf  (29th  June  1870,  Phear  and  Mitter, 
J.  J.),  Mr.  Justice  Phear  stated  that  the  ap- 
plication for  review  should  '^  be  rejected,  be- 
cause no  matter  is  now  brought  to  our  notice 
for  the  purpose  of  inducing  us  to  alter  our 
^ew  which  ought  not  haye  been  brought 
before  us  and  fully  argued  and  discussed  when 


♦  18  W.  B.,  p.  167. 


the  appeal  was  heard.  Mr.  Justice  Mitter 
observed  ''I  am  not  prepared  to  say  that  the 
ground  taken  by  the  petitioner  is  not  a  propsr 
gtound  for  review  of  judgment,  if  it  is  odter- 
wise  valid.  Whether  tiie  Full  Bench  de- 
cision referred  to  by  the  petitioner  wai^Adt 
before  us  at  the  first  hearing  or  not,  does  not 
appear  to  me  to  be  very  material.  The  Conrt 
was,  in  my  opinion,  bound  to  administer^ 
law  as  it  was,  w)iether  the  pleaders  who 
argued  the  case  on  that  occasion  pointed  eat 
that  decision  or  not." 

In  the  case  of  Gureeb  Hossein  Chowdhiy, 
(  14th  July  1870,  Bayley  and  Hebbeote, 
J.  J.*)  Sir  C.  Hobhouse  said — **  In  my  ju^ 

♦  The  14th  July  1870. 

PrtmU: 

The  Hon*bl6  H.  Y.  Bayley  sad  Sir  CSiariM  VLMam^ 
BarLy  Judgetu 

Case  No.  79  of  1870. 

Application  for  reoiei9^judffmeiUpa$$ed  bgihoBtM$ 
JfuUoet  H,  V.Baylojf  and  9irCkark$  HoMome^Bmi^ 
on  the  8th  Mmreh  1870,^  m  Jie§ular  Appml  19o.m4 

1869. 

Mehoroooissa  Kbatoon  and  others  (some  of  the  DeM- 
ants)  Ptld*ofMr«, 


Mr.  J.  P.  Wise  (Plaintiff)  OppoaiU  Parig, 

Mr.  J,  W,  B.  Money  and  BaJboos  Srtenath  Bantrjm  ud 
Cfriik  C^ander  Gktt*  for  Pedtionex; 

Baboo  Onoohool  Chttnder  Mooborjee  for  Opposite  Party. 


Bobhonte^  J.— Wb  think,  after  the  beet  i 
that  we  can  give  to  the  arguments  of  the  lei 
Counsel  for  the  petitioner  for  review,  that  there  are  oaif 
three  points  which  call  for  any  notice  on  oar  part.  & 
first  is  whether  there  is  any  error  or  not  in  our  not  eealug 
to  a  decision  on  the  question  of  the  collosivenessof  «lr* 
tain  decrees.  The  second  is  as  regards  the  muhl&fiiai- 
ness  of  the  suit,  and  the  third  is  with  reference  to  fte 
decision  of  the  17th  January  1868.  1  nnderaUod  Ite 
learned  Counsel  for  the  appucant  for  review  to  sty  thtt 
if  we  had  found  that  the  ctecree  of  one  Del  war  He«>b 
was  a  true  decree,  then  we  should  have  been  oMlged  to 
find  that  so  far  as  his  client  is  concerned,  the  pfaiintlS 
had  no  cause  of  action.  1  really  do  not  know  ^tMktt 
this  would  have  been  the  oase  or  not,  and  in  erd«f « 
determine  first  of  all  whethir  the  decree  was  a  tn» 
or  fictitious  decree,  and  if  it  was  a  true  decree  abrihv  ^ 
the  plaintiff  had  any  cause  of  action  or  not,  it  wndd^^ 
seems  to  me,  be  necessary  to  go  into  the  whole  esis 
again,  reconsider  the  evidence  in  the  ease,  and  nimif 
the  Counsel  for  the  opposite  party. 

Now,  on  turning  to  the  judgment  which  wegave,!^' 
that  the  pleaders  who  ^ere  then  instructed  bythe  fr 
fendant  made  one  common  issue  on  which  tb^  deeHs 
that  we  should  determine  either  for  the  plaiatiffor  Mli 
defendants,  and  that  issue  is  thus  recorded.  I  *^^^ 
my  judgment,  after  referring  to  certain  adrnfasiom  isiJ^ 
that  '*  it  is  further  not  denied  that  if  the  said  Qwm 
"  Uoesein  is  found  to  be  the  person  si  ptssiit  t 
'*  ally  iatereeted  in  those  properties  and  m  the  p 
*'  andeojoymeiit  ef  them,  uien  he  as  tha  posseasn 
**  to  the  extent  of  the  properties  to  saiisty  dw  < 
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ment  an  application  for  review  is  not  the 
proper  place  where  we  can  come  to  a 
trial  and  determination  of  a  question  which 
was  not  raided  in  the  appeal  provided  hy 
the  law,  and  which  requires  ua  to  go  into 
the  whole  evidence  once  again.  In  the 
matter  of  multifariousness,  that  is  a  question 
which  was  fully  argued  at  the  first  hearing ; 


"t/^iinst  Jokee  Chowdrv.'^  So  that  it  seems  to  me 
that  Ihe  parties  elected  tliat  we  should  determine  the 
csw  on  «  question  of  fact,  and  thnt  that  question  should 
he  onft  aUof^ther  independent  of  that  now^  raised  before 
us.  The  parries  were  then  at  liberty  to  raise  the  ques- 
tion tkbich  the  learned  Counsel  now  contends  for«  and  if 
they  did  not  do  so  they  have  only  themselves  and  their 
adviMrs  to  thank  for  it,  and  in  my  judgment  an  appli- 
ation  for  review  is  non  the  proper  place  where  we  can 
come  to  a  trial  and  determmation  of  a  question  which 
vu  not  raised  in  the  appeal  provided  for  by  the  law,  and 
which  r^aires  us  to  go  into  the  whole  evidence  once 
asain.  For  these  reasons.  I  do  not  think  that  we  ought 
nor  to  allow  the  parties  to  raise  the  question  which  the 
learned  Counsel  would  now  raise. 

In  the  matter  of  multifariousness,  there  is  a  question 
which  was  fully  areued  at  the  first  hearing,  and  all  that 
the  learned  Counsel  now  asks  us  to  do  is  that  we  should 
hear  it  once  a^ain.  Possibly  we  should  hear  from  him 
ar^ments  not  those  which  were  argued  at  that  time  but 
certain  others  which  he  is  prepared  to  advance  on  that 
partieolar  question ;  but  here,  again,  I  agree  with  a  num- 
oer  of  the  Judges  of  this  Court  who  have  held  that  an 
applioatton  for  review  is  not  the  place  where  we  should 
have  a  re-argument  of  what  has  been  already  argued. 
If  that  were  so,  the  Legislature,  instead  of  providing 
for  review  on  the  narrow  grounds  expressed  in  the  law, 
would  have  provided  that  every  case  which  has  once 
been  heard  in  the  way  provided  by  the  law  should  be 
entitled  to  a  second  hearing. 

In  the  matter  of  the  decree  of  the  17th  January  1868. 
I  think  we  went  too  far  when  we  said  that  it  was  no 
n-idence  at  all  against  the  plaintiif,  but  at  the  same 
time  I  do  not  think  that  it  is  conclttsion  on  the  point 
which  was  in  issue  before  us,  and  I  am  quite  clear, 
therefore,  that  that  decree,  standing  alone  shoidd  not 
indace  us  to  alter  oar  judgment  on  the  facts  found. 

The  other  rounds  which  the  leamed  Counsel  would 
take  are,  in  my  iudgment,  (althoui^h  the  learned  Coun- 
sel does  not  think  it  to  be  so),  determined  by  the  deci- 
sion which  we  bare  originally  passed  in  the  case. 

I  would  reject  this  application  with  coats. 

BoyUy^  y.— I  quite  concur  with  Mr.  Justice  Hobhouse 
who  baa  delivered  the  judgment  of  the  Court  in  this 
ea»e. 

As  to  the  admission  of  new  arguments  after  a  deri- 
*\"n  has  been  given  in  the  case  upon  the  very  same 
points  as  were  previously  put  before  the  Court,  I  have 
already  expressed  my  opinion  in  review  No.  42,  decided 
on  'be  6th  July  last  by  Mr.  Justice  Markby  and  my- 
tilf. 

In  resard  to  the  manner  in  which  this  caae  had  been 
plaeed  before  us,  I  would  state  that  the  pleaders  argued 
the  eaae  as  on  the  merits  upon  the  one  point  only,  viz., 
whether  Gureeb  Hnesein  Chowdhry  was  really  the  bene- 
ficial owner  of  the  property  in  suit,  and  after  carefully 
hearing  the  evidence  as  it  was  read  by  consent  anil 
argued  upon  by  the  pleaders  on  both  aides,  we  came  to 
the  eoDcluaiou  of  fact  that  Gureeb  Hossein  was  such 
beneficial  owner. 

The  poi'^t  of  multifariousness  had  been  previously 
raised  and  di«posed  of  and  cannot,  I  think,  be  re-aigued 
op  a  new  footing  by  a  new  Counsel. 

I  i^rvt  ia  m^eetiai  thii  tppliottion  with  posts. 


and  all  that  the  learned  Counsel  now  asks  us 
to  do  is  that  we  should  hear  it  once  again. 
Possibly  we  should  hear  from  him  arguments 
not  those  which  were  urged  at  that  time,  but 
certain  others  which  he  is  prepared  to  ad- 
vance on  that  particular  question ;  but  here 
again,  I  agree  with  a  number  of  the  Judges 
of  this  Court  who '  have  held  that  an  applica- 
tion for  review  is  not  the  place  where  we 
should  have  a  re-argument  of  what  has  been 
already  argued.  If  that  were  so,  the  Legis- 
lature, instead  of  providing  for  review  on  the 
narrow  grounds  expressed  in  the  law,  would 
have  provided  that  every  case  which  has  once 
been  heard  in  the  way  provided  by  law  should 
be  entitled  to  a  second  hearing."  Mr.  Justice 
Bayley  said  "As  to  the  admission  of  new 
arguments  after  a  decision  has  been  given  in 
the  case  upon  points  the  very  same  as  were 
previously  put  before  the  Court,  I  have  al- 
ready expressed  my  opinion  in  Review  No. 
42,  decided  on  the  6th  July  last  by  Mr. 
Justice  Ikferkby  and  myself.  The  point  of 
multifariousness  had  been  previously  raised 
and  disposed  of,  and  cannot,  I  think,  be  re- 
argued on  a  new  footing  by  a  new  Counsel." 

In   the  cnae  of  Bany  Madhub  Ghose,  20th 
December  1 869  (L.  Jackson  and  Markby,  J.J.),* 


♦  Tho  20th  December  1869. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Markbv,  Judgu. 
Case  No.  22b  of  1869. 

Appllcntion  for  rernen^  of  jwlgm^nt  panned  hy  the  HofChJ^ 
JuMfic^n  h.  S,  Jarkt'm  and  W.  Mnrkhtj,  nn  the  28/A 
May  1869,  in  Special  Appeal  No.  2G87  6/  1863. 

Banee  Madhub  Ghose,  Petitioner^ 

versus 

Gun;;a  Gobind  Mundul,  Opposite  Party. 

Mr.  G.  C.  Paul  for  Petitioner. 

Mr.  B.  T.  Allan  for  Opposite  Party. 

Jttckaon.  ./. — Thr  question  that  we  have  to  consider 
in  the  present  application  is  one  ^hich  we  have  often 
considered  before,  and  upon  which  I  for  my  part  have, 
and  as  I  understand  most  of  the  other  Judsres  also  have, 
expressed  a  decided  opinion.  It  is  whether  in  a  case 
on  appeal  having  been  carefully  considered  by  this 
Court  on  a  point  of  law  argued  at  length,  and  the  Court 
having  come  to  a  deliberate  conclusion  on  that  point, 
the  party  dissatisfied  with  the  judgment  of  this  Court 
has  an  absolute  right  to  be  heard  by  fresh  Counsel  in  an 
application  for  review,  merely  for  the  purpose  of  con- 
vincing the  Court  that  its  first  opinion  on  that  point  of 
law  was  erroneous. 

Mr.  Paul  contends  that  a  party  has  such  right,  and 
declares  that  such  right  is  perfectly  clear.  I  can  only 
say  that  it  appears  to  me  to  be  quite  clear  the  other 
way.  Eight* -of  parties  and  the  duty  of  the  Court  in 
dealiag  with  petitions  of  review  wast  bt  fpithored^  t( 
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Mr.  Justice  L.  S.  Jackson  states  the  case  to 
the  following  effect : — '*  The  question  that  we 
have  to, consider  in  the  present  application, 
is  whether  in  a  case  an  appeal  having  been 
carefully  consiJered  by  this  Court  on  a  point 
of  law  argued  at  length,  and  the  Court  having 
come  to  a  deliberate  conclusiou  on  that  point, 
the  party  dissatisfied  with  'the  judgment  of 
the  Court  has  an  absolute  right  to  be  heard  by 
fresh  Counsel  in  an  application  for  review, 
merely  for  the  purpose  of  convincing  the  Court 


anr  where,  from  Sections  376  and  378  of  the  Procedure 
Code.  Section  876  is  in  these  worda : — "Any  person  con- 
*'  iiderinpr  himself  airgrieved  by  a  decree  of  a  Court  of 
**  original  jnrisdiction  from  which  no  appeal  :*hall  have 
•*  been  preferred  to  a  superior  Court,  or  by  a  decree  of 
*'  a  district  Court  in  ap^l  from  which  no  special  appeal 
**  yhall  have  been  admitted  by  the  Sudder  Cou^-t^  or  by 
•*  a  decree  of  the  Sudder  Court  from  which  either  no 
**  appeal  may  have  been  preferred  to  Her  Majesty  in 
*'  Council,  or  an  appesl  liaving  been  preferred,  no  pro- 
**  ceedin^  in  the  suit  have  been  transmitted  to  Uer 
"  Majesty  in  Council ;  and  who  from  the  discovery  of  new 
**  matter  or  evidence  which  was  not  within  hist  knowledge 
**  or  could  not  be  adduced  by  him  at  the  time  when 
"  such  decree  was  passed,  or  from  any  other  ^ood  and 
'*  sufficient  reason,  may  be  desirous  of  obtainmg  a  re- 
'*  view  of  the  judgment  passed  against  him,  may  ap- 
**  ply  for  a  review  ol  judgment  by  the  Court  which 
**  pasded  the  decree."  Section  378  says :— "  If  the  Court 
**  shall  be  oi  opinion  that  there  are'  not  any  sufficient 
'*  grounds  for  a  review,  it  shall  reject  the  application, 
**  but  if  it  shall  be  of  opinion  that  the  review  desired  is 
**  necessary  to  correct  an  evident  error  or  omission,  or 
"  is  otherwise  requisite  for  the  ends  of  jus  ice,  the  Court 
•'  shall  grant  the  review  ;  and  its  order  in  either  case 
♦'  whether  for  rejecting  the  application  or  granting  the 
*'  review  shall  be  final,  provided  th«t  vo  review  of  judg- 
*'  ment  shall  be  granted  without  previous  notice  to  the 
**  opposite  party  to  enable  him  to  appear  and  be  heard  in 
*'  support  ol  the  decree  of  which  a  review  is  solicited/* 

It  seems  to  me  clear  that  the  only  case  in  which  the 
Court  in  bound  to  grant  a  review  is  where  'it  shall  be 
*'  of  opinion  that  the  review  desired  is  necessary  to  cor- 
*'  rect  an  evident  error  or  omission,  or  is  otherwise  re- 
••  quisite  for  the  ends  of  justice." 

Mr.  Paul  contends  that  his  object  in  this  case  is  to 
correct  an  evident  error  iu  law  iu  the  judgment  of  the 
Court. 

It  is  necessary,  therefore,  to  consider  what  can  be 
called  an  e  ident  error.  C.an  it  be  said  that  an  error 
which  is  capable  of  being  established  by  a  lengthened 
argument  upon  a  point  which  admits*  of  two  opinions  is 
an  evident  error  ?  I  think  noL 

It  appeam  to  me  that  the  word  ^'evident**  is  used  in  the 
same  ^eut>e  as  it  is  in  a  passage  to  which  the  Chief  Jus- 
tice (whom  I  have  just  had  the  advantage  of  being  able 
to  consult)  has  referred  me  in  the  second  Yolame  of 
Maddock's  Chancery  Practice  page  484,  Title  "  Re-hear- 
ing." I  think  the  word  evident  means  merely  that  which 
Is  n<anifest,  patent  or  obviouSf  and  it  is  only  where  the 
Court  has  fallen  into  an  error  of  that  description  that  it 
is  bound  t9  grant  a  review. 

Mr.  Paul  refers  us  to  a  ruling  of  the  Chief  Justice  and 
Justice  Mitter,  reported  in  Volume  X  of  the  Weekly  Ke- 
iiorter,  page  148.  In  that  caae,  the  Kec»rder»  alter  stat- 
ing the  nature  of  the  case  in  which  the  point  arose, 
&}iy8 : — ''  It  seems  to  me  that  the  ground  set  forth  by  Mr. 
*'  Agabeg  is  aground,  for  an  appeal  instead  of  a  ground 
*'  for  review,  and  I  find  that  the  Chief  Justice  in  the  case 
^*  of  Nussoerooddeen  Khan  vertus  Inder  Narain  Chow- 
•♦  dry.  reported  in  Wyman's  Reports,  page  127,  held  that 
**  tb«  fwt  of  the  Court  below  having  decided  agtiobl  Ihc 


that  its  first  opinion  on  that  point  of  law  was 
erroneous.  Mr.  Paul  contends  that  a  partf 
has  Buch  right,  and  declares  that  such  right 
is  perfectly  clear.  I  can  only  say  that  it  ap- 
pears to  me  to  he  quite  clear  the  other  way. 
It  seems  to  me  clear  that  the  only  case  in 
which  the  Court  is  bound  to  grant  a  review  ia 
where  it  shall  be  of  opinion  that  the  renew 
desired  is  necessary  to  correct  an  evident 
error  or  omission,  or  is  otherwise  requisite  for 
the  ends  of  justice.  Mr.  Paul  contends  that 
his  object  in  this  case  is  to  correct  an  evident 
error  in  law  in  the  judgment  of  this  Coart 
It  is  necessary  therefore  to  consider  what 
can  be  called  an  evident  error.  Can  it  be 
said  that  an  error  which  is  capable  of  being 
established  by  a  lengthened  argument  upon 
a  point  which  admits  of  two  opinions  ia  aa 
evident  error?     I  think  not.*'     Markby,  J., 


*'  weight  of  evi'ience  is  a  ground  for  appeal,  and  not  tot 
"  review,  and  his  I^ordship  goes  on  to  say  that  the  at- 
"  tempt  baa  frequently  been  made  for  the  purpose  uJ 
"  having  the  case  re-argued  by  fresh  Counsel  when  ^- 
*'  ties  have  been  dissatisfied  with  the  first  decision. 
*'  *         *         ♦  ♦     I  would,  therefore,  request  the 

"opinion  of  the  High  Court  whether  an  error  in  s 
**  point  of  law  is  a  ground  for  review  of  judgment," 

On  that  the  Chief  Justice  was  of  opinion  ^  that  ta 
"error  on  a  point  of  law  ia  a  ground  for  a  revievof 
"judgment. 

In  consequence  of  this  case  being  cited  in  argumrat 
I  have  thought  it  right  to  consult  the  Chief  Jostire  m 
order  to  learn  whether  he  intended  to  go  so  far  35  that 
worda  might  be  held  to  imply.  The  result  of  that  com- 
munication is  that  I  believe  myself  authorized  to  5Ute 
that  what  the  Chief  Justice  really  intended  to  say  on 
that  occasion  was  not  that  au  applicant  for  review  vaa 
entitled  to  a  fresh  argument  on  a  point  of  law,  but  that 
if  the  Jud^'e  should  be  satisfled  that  he  had  oommitted 
an  error  in  law,  so  that  his  own  conscience  r^hoald 
prompt,  and  as  it  were,  compel  him  to  rectify  auch  error. 
It  MouM  be  quite  in  accordance  with  the  Procedure  Code 
that  he  should  do  so ;  and  in  tbis  I  fully  agree. 

Mr.  Paul  says  if  thi^i  be  the  correct  view.  Sections  375 
to  378  may  as  will  be  struck  out  of  the  Code.  I  thtok 
i.ot,  and  I  believe  those  Sections  capable  of  doing  very 
useful  service.  But  I  may  obser\'e  that  if  |*artics  had  a 
ri^ht  to  re-argue  the  same  pointa  over  and  over  again 
(for  they  are  uot  limited  to  a  single  application),  it  woald 
l»e  simply  impossible  to  carry  on  the  business  of  tbt 
Courts,  and  I  am  sure  the  Legislature  never  contem- 
plated any  huch  thing.  I  must,  ther*  fore,  decline  to  admii 
the  right  claimed  by  Mr.  Taul  of  re-arguing  tbis  c*.-* 
for  the  pur{V)se  of  convincing  us  that  the  oongloaioa  at 
Which  we  deliberately  arrived  on  a  point  of  law.  wu 
not  the  conclusion  at' which  we  ought  to  have  arrired. 

There  is,  however,  a  manifest  error  in  the  ^^ecree  ii 
this  case,  relating  to  the  quantity  of  land,  which  migbi 
very  well  have  been  set  right  in  simple  routine,  bat 
which  I  think  ought  to  be  corrected,  and  that  oorrectioa 
as  pointed  out  may  accordingly  be  made,  but  without 
costs. 

Markbt/t  J. — I  am  of  the  same  opinioo.  I  think  it 
quite  clear  that  ne  person  has  a  right  to  cmll  upon  tb« 
Court  to  hear  a  fretth  argument  upon  a  qaeatioo  mhkk 
hat(  boon  already  submitted  to  it  and  which  it  has  deter- 
mined. Were  it  otherwise,  litigation  would  be  ab(»ol«tely 
hiierminable,   and  tliough    the    language  of  thia  part  of 

I  I  he  C/ode  might   havo    been  more  clear  and  |irecide  |  m 

^  <iuitc  buie  thia  waa  a«vec  in 
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layg— ♦«  I  think  it  quite  clear  that  no  person 
has  a  right  to  call  upon  the  Court  to  hear  a 
fresh  ar^ment  upon  a  question  which  has 
been  already  submitted  to  it  and  which  it 
has  determined.  Were  it  otherwise,  litiga- 
tion would  be  absolutely  interminable;  and 
though  the  language  of  this  part  of  the  Code 
might  have  been  more  clear  and  precise,  I 
am  quite  sure  this  was  never  intended." 

It  is  only  necessary  to  quote  another  case 
referred  to  by  Mr.  Money  in  the  course  of 
his  argument.  In  the  case  of  Gungapershad 
wr«w  The  Agra  and  Masterman's  Bank,  Ap- 
peal 283  of  1869,*  the  present  Chief  Justice  is 
reported  to  have  said—**  I  have  ruled  for  years 
that  a  point  previously  argued  cannot  be 
argued  in  review.  It  is  quite  clear  that  we 
considered  the  matter  of  costs  and  the  circum- 
Btances  before,  and  we  cannot  allow  the  same 
point  to  be  argued  again  in  review." 

It  is  unnecessary  to  refer  to  other  cases,  for 
those  already  mentioned  show  clearly  what 
has  been  the  opinion  of  the  Court,  as  to  the 
course  which  should  be  pursued  in  regard  to 
parties  desirous  of  shewing  cause  for  the  ad- 
mission of  an  application  for  a  review  of 
judgment.  The  question  has  been  very  fully 
argued  before  us  by  Mr.  Money.    We  feel 


The  25th  July  1870. 


PruetU: 


Tht  HonTjle  Sir  Richard  Couch,  Knight,  Chief  Justice, 
and  the  Hon*ble  F.  B.  Kemp,  Judge, 

Case  No.  91  of  1870. 

AfplicatumfarreviewofjudfftMntpasM§dbff  ike  JlorCble 
Sir  Richard  Couch,  Knight,  Chief  Justice,  and  the 
Han^ble  Justice  F,  B.  Kemp,  cm  /^e  4  th  May  1870,  in  Re- 
Sviar  Appeal  No,  283  of  1869. 

The  Agra  and  Mastennan's  Bank,  Plaintiff  (Kespondent) 
PeHtioner, 


Baboo  Gonga  Perahad,  Defendant  (Appellant)  Opposite 
Party. 

Mr,  G,  C.  Paul  for  Petitioner, 

Moonshee  Mahomed  Yusoof  for  Opposite  Party. 

Couch,  C,  J.-— It  is  clear  from  oar  judgment  that  the 
point  taktn  in  this  application  for  review  has  been  fally 
ooBsidered  by  as,  and  we  cannot  allow  it  to  be  re-argueo. 
The  a|>plieatioB  is  rtjected  with  costs. 


that  while,  on  the  one  hand,  the  danger  of 
allowing  a  second  appeal  in  the  shape  of  show- 
ing cause  has  to  be  avoided,  it  is  necessary,  on 
the  other  hand,  to  take  care  that  the  restric- 
tion put  by  the  Court  upon  parties  does  not 
amount  to   a  denial  of  justice.     Under  the 
present  practice,   a  party    wishing   to   show 
cause  for  the  admission  of  an  application  is 
stopped  in  limine  by  the  Court  if  he  seek   to 
urge  points  already  discussed,  or  to  raise  points 
not  previously  taken   at  the  hearing  of  the 
appeal;   so  that  almost  the  only   ground  on 
which  a  party  can  hope  for  the  admission  of 
his  application,  is  by  showing  that  there  has 
been  some  evident  error   or   omission   in   the 
judgment  or  decree  of  the  Court.     It  appears 
to  us  after  much  consideration  of  the  subject, 
that  the  course    now    taken    by    the    Court 
amounts  almost  to  a  prohibition  of  any  review 
of  judgment.     The  effect  of  the  recent  rulings 
on  the  subject  is  to  prevent  a  person  being 
heard  at  all,  for  it  is  self-evident  that  he  cannot 
show  cause  why  his  application  for  review 
should  be  admitted  if  he  be  not  heard.     The 
grounds  urged  may  not  be   sufficient  in  the 
opinion  of  the  Court  for  admitting  the  ap- 
plication, but  unless  a  party   be  heard  it  is 
impossible  to  say  that  he  has  failed    to   show 
sufficient  cause  for  the  admission   of  his  ap- 
plication.    The  question  is  one  of  so  much 
importance  that,  as  the  opinion  of  the  Judges 
are  not  unanimous  on  the  subject,   we  think 
it  right  to  submit  it  for  the  consideration  of 
a  Full  Bench  of    this  Court,   and   ask  it  to 
determine  whether  the  ruling  come   to  by   a 
Division  Bench  of  this  Court   in  the   case  of 
Bhowabul   Sing,  as  regards  the   hearing   of 
grounds  for  the  admission  of  an   application 
for  review,  is  consistent  with  law  and  should 
be  adopted  by  the  Court  as  the  rule  by  which 
the  admission  of  applications  for  review  is  to 
be  regulated. 


The  judgment  of  (he  Fall  Bench  was  c/e- 
livered  as  follows  by — 

Normany  C.  J. — We  think  that  it  cannot 
be  treated  as  a  universal  rule,  that  no  poinc 
can  be  raised  on  an  application  for  a  review 
which  has  been  already  discussed  and  de- 
cided in  the  original  hearing  of  the  appeal  ^ 
or  that  no  new  point  which  has  not  been 
raised  at  the  hearing  of  the  appeal  can  be 
argued  on  the  application  for  review.  We 
think  that  in  each  case  the  Court  to  whicfi 
application  is  made  must  consider  and  de- 
cide whether  a  review  is  necessary  to  correct 
any  evident  error  or  omission  or  is  other* 
wise  requisite  for  the  euds  of  justice. 
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The  Htli  December  1870. 

Present : 

The  Hon'ble  J.  P.  Normnn,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
H.  V.  Bayley,  F.  B.  Kemp,  L.  S.  Jackson 
and  Dwurkaunth  Mitter,  Judges, 

Kitakshara  Ziaw— Alienation  —  Joint 
family  property. 

Case  No.  261  of  1869. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tirhoot,  dated 
the  29th  July  1869. 

Honooman  Dutt   Roy  and   another  (two  of 
the  Defendants)  Appellants^ 

versus 

Bhagbut  Kishen  and  Kishore  Narain  Singh 
(Plaintiff)  Respondent. 

Messrs.  G.  Gregory  and  C,  Gregory  for 

Appellants. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

On  the  question  whether,  under  the  Mitakshara  Law, 
when  a  son  sues  to  set  aside  an  alienation  made  by  his 
father  of  jtunt  ancestral  property  on  the  ground  that 
there  was  no  legal  necessity  to  justify  the  alienation, 
and  it  is  proved  that  no  legal  necessity  for  such  aliena- 
tion existed,  the  son  is  entitled  to  recover  hU  own  share 
of  the  property  only,  or  the  whole,  and  on  what 
terms : — 

Hkld  that  that  question  has  been  decided  by  two  pre- 
vious Full  Bench  judgments  cited,  in  one  of  which  it 
was  ruled  that  the  sale  or  mortgage  of  joint  undivided 
property  is  invalid  if  made  without  the  consent  of  all  the 
co-sharers  and  not  valid  even  for  the  seller's  own  share 
when  undivided  ;  and  in  the  other  of  which  it  was  held 
that  the  terms  upon  which  such  decree  should  be  made  will 
d^'pendonthe  equity  which  the  purchaser  may  have  to  a 
refund  of  the  purchase-money,  or  to  be  placed  in  the 
position  of  an  incumbrancer  as  against  the  joint  family 
jo  the  particular  case, 


This  case  was  referred  to  the  Full  Bench 
by  Loch  and  Hobhouse,  J.  J.,  with  the 
following  remarks  : — 

Loch,  J. — The  plaintiff  sues  to  set  wide 
certain  alienations  of  ancestral  property 
made  by  his  father,  the  defendant  Bbajibut 
Narain  Singh,  on  1st  Magh  1266,  F.  S.,  in 
favor  of  the  other  defendants  Honoomaa 
Dutt  Roy  and  Hur  Dyal  Dass,  on  the  alle- 
gation that  under  the  Mitakshara  Law,  by 
which  the  family  is  governed  in  all  matters 
of  inheritance,  his  father  had  no  authority 
in  the  absence  of  any  legal  necessity  and 
without  the  consent  of  his  son,  the  plaintiff, 
to  alienate  any  portion  of  the  said  properly  ; 
and  he  sues  to  recover  from  the  hands  of  the 
purchasers  possession  of  the  property  sold 
to  them  under  the  deed  above  mentioned. 

The  Subordinate  Judge  gave  a  decree  to 
the  plaintiff,  holding  that  plaintiff  was  eoli- 
tied  to  bring  the  possession  of  the  property 
back  to  the  joint  tamily. 

An  appeal  has  been  preferred  by  the  pur- 
chaser  defendant,  and  the  points  we  are  re- 
quired to  try  are — 

1st. — Was  there  any  legal  necessity  suffi- 
cient to  justify  the  sale? 

2nd, — If  not,  what  is  the  plaintiff  entitled 
to  recover.  Can  he  recover  the  whole  of 
the  property  sold,  or  should  the  decree  be 
limited  to  his  oWn  share.  If  he  can  recover 
the  whole,  under  what  terms  can  he  do  so  ? 

The  first  point  may  be  disposed  of  in  a 
few  words.  The  Court  think  that  nothing 
to  show  the  existence  of  any  legal  necessity 
to  justify  the  sale  has  been  made  out,  and 
the  pleader  for  the  appellant  admits  that  he 
is  unable  to  sustain  this  plea. 

Ou  the  second  point,  it  is  contended  that 
the  plaintiff  is  entitled  to  recover  only  bis 
own  share  of  the  property,  and  cannot  de- 
prive the  purchaser  of  the  share  to  which  the 
father  is  legally  entitled  ;  that  as  the  father 
could  insist  upon  a  partition,  the  purchaser 
for  valuable  consideration  and  in  pood  faiHi 
should  be  allowed  to  stand  in  the  shoes  of 
the  father,  and  the  Court  should  direct  a 
partition  to  be  made  ;  that  the  effect  of  » 
decree  declaring  plaintiff  entitled  to  bring 
the  whole  of  the  property  again  into  the 
possession  of  the  joint  family  would  be  to 
enable  the  father,  on  possession  bein?  so  re- 
stored, to  demand  a  partition  and  to  rake  pos- 
session of  his  separated  share  to  the  exclosion 
of  the  purchaser,  whose  purchase  would  by 
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8uch  decree  have  been  declared  null  and 
Yoid. 

Id  the  course  of  the  argument  we  have 
been  referred  to  the  following  decisions 
amongst  others  : — 

VIII  Weekly  Reporter,   page  1,  Privy 
Council. 

„     Ditto,  page  15,  Fall  Bench, 

IX  Ditto,  page  511. 

XII   Ditto,  pages  1  and  447. 

We  think  it  unnecessary  to  go  into  any  of 
the  earlier  decisions  quoted,  as  tliey  have 
been  referred  to  and  reviewed  in  the  more 
recent  judgments  of  the  High  Court. 

In  the  first  of  the  cases  quoted  above,  the 
Privy  Council  describes  the  condition  of  a 
undivided  family  under  the  Hindoo  Law 
and  the  position  of  each  individual  member 
of  it  in  the  following  words  : — **  According 
"  to  the  true  notion  of  an  undivided  family 
*'  in  Hindoo  Law,  no  individual  member  of 
"  that  family  whilst  it  remains  undivided 
*'  can  predicate  of  the  joint  and  undivided 
"  property  that  lie,  that  particular  member, 
"  has  a  certain  defiuite  share.  No  indivi- 
"  dual  of  an  undivided  family  could  go  to 
**  the  place  of  receipt  of  rent  and  claim 
'*  to  take  from  the  Collector  or  Bailifl  of  the 
*'  rents  a  certain  definite  share.  Tiie  pro- 
**  ceeds  of  undivided  property  must  be 
"  brought,  according  to  the  theory  of  an 
"  undivided  family,  to  the  common  chest  or 
*^  purse  and  then  dealt  with  according  to  the 
*'  modes  of  enjoyment  of  the  members  of  an 
"  undivided  iamily." 

In  the  case  reported  in  VIII  Weekly 
Reporter,  page  15,  the  Full  Bench  held 
that  according  to  the  Mitakshara  Law  a 
8oa  acquires  by  birth  a  right  in  ancestral 
property,  and  has  a  right  during  his  father's 
life-time  to  compel  a  partition  of  such  pro- 
perty. The  father  cannot,  without  the  cou- 
flent  of  the  son,  alienate  such  property  except 
for  sufficient  cause  ;  and  the  son  may  not  only 
prohibit  the  father  from  so  doing,  but  may 
Bue  to  set  aside  the  alienation  if  made.  Tlie 
cause  of  action  accrues  to  the  son  when  the 
parcUaser  takes  possession. 

The  question  put  to  the  Full  Bench,  with 
the  jadgment  passed  by  the  Court  ther*»on, 
^eporied  in  9i,h  Weekly  Reporter,  page  511, 
w  asfollows:— The  question  is  whether,  un- 


der the  Mitakshara  Law,  a  son  who  recovers 
his  ancestral  estate  from  a  purchaser  from  the 
father  upon  proof  that  there  was  no  such 
necessity  as  would  legalize  the  sale  and  that 
he  never  acquiesced  in  the  alienation,  is  bound 
in  equity  to  refund  the  purchase-money  be- 
fore receiving  possession  of  the  alienated  pro- 
perty. The  answer  of  the  Full  Bench  was 
— *'  There  can  be  no  doubt  that  although  the 
'*  word  '  recovers'  is  used  in  this  question, 
"  the  meaning  is  whether,  under  the  circum- 
**  stances  stated,  a  son  is  entitled  to  recover 
*'  except  upon  condition  of  refunding  the  pur- 
*^  chase-money.  Assuming  that  to  be  the 
*'  question,  the  answer  should  be  that  in  the 
''  absence  of  proof  of  circumstances  which 
'<  would  give  the  purchaser  an  equitable  right 
**  to  compel  a  refund  from  the  son,  the  latter 
"  would  be  entitled  to  recover  without  re- 
'*  funding  the  purchase-money  or  any  part  of 
**  it.  We  express  no  opinion  as  to  whether 
*'  he  would  be  entitled  to  recover  the  whole 
"  or  only  his  share  of  the  estate."  The  Full 
Bench  then  proceeded  to  say  .-—"Having 
"  answered  the  question  propounded,  we 
'<  ought  to  add  that  if  it  be  proved  to  the 
'^  satisfaction  of  the  Court  that  the  purchase- 
''  money  was  carried  to  the  assets  of  the 
*^  joint  estate  and  that  the  son  had  the  bene- 
'*  fit  of  his  share  of  it,  he  could  not  recover 
**  his  share  of  the  estate  without  refunding 
**  his  share  of  the  purchase-money.  So,  if  it 
"  be  proved  that  the  sale  was  effected  for  the 
"  purpose  of  paying  ofl*  a  valid  incumbrance 
'*  on  the  estate  which  was  binding  upon  the 
**  son,  and  the  purchase-money  was  applied 
**  in  freeing  the  estate  from  the  incumbrance, 
'*  the  purchaser  would  be  entitled  to  stand  in 
'*  the  place  of  the  incumbrancer  notwithstand- 
<*  ing  the  incumbrance  might  be  such  that 
"  the  incumbrancer  could  not  have  compelled 
'*  immediate  discharge  of  it,  and  the  decree 
*'  for  the  recovery  by  the  son  of  the  ancestral 
*'  property  or  of  his  share  of  it,  as  the  case 
*^  might  be,  would  be  good,  but  should  be 
**  subject  to  the  right  of  the  purchaser  to 
**  stand  in  the  place  of  the  incumbrancer." 
The  Court  then  goes  on  to  say  that  the  onua 

'  lies  upon  the  purchaser  in  such  cases  to  show 

1  that  the  money  was  so  applied. 

I  In  the  ca^  reported  in  12th  Weekly  Re- 
'  porter,  page  l,Full  Bench  Rulings,  two  ques- 
tions were  put  to  the  Full  Bench.  The  first 
is  immaterial  to  the  present  suit.  The  se« 
coud  question  was — **  Bhugwan  Lall  in  his 
**  life-time  executed  an  ordinary  zur-i-peshgee 
**  mortgage  in  respect  of  his  undivided  share 
**  in  a  portion  of  the  joint  family  property  in 
**  order  to  raise  money  on   his  own   accoaa^ 
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*  and  not  for  the  benefit  of  the  family.     Can 

*  the  uepbew  of  Bhugwau  Lall  recover  from 

*  the  mortgagee,  without  redeeming  the 
^  same,  possession   of  the  mortgaged   share 

*  or  any  portion  of  it  ?"  The  Full  Bench 
held  that  *'  upon  the  simple  fact  stated  in  the 

'  second  question,  Bhugwan  Lall  had  no  au- 

*  thority,  without  the  consent  of  his  co- 
'  sharers,  to  mortgnge  his  undivided  share  in 
^  a  portion  of  the  joint  family   property   in 

*  order  to  raise  money  on   his   own   account 

*  and  not  for  the  benefit  of  the  family.     The 

*  facts  are  not  sufficiently   stated   to  enable 

*  this  Bench  to  say  whether  the   nephew   of 

*  Bhugwan  Lall  can  recover  from  the  mort- 
^  gngee,  without  redeeming   the   same,  pos- 

*  session  of  the  mortgaged  share  or  any  por- 

*  tion  of  it." 


Ij»  the  case  of  Nuthoo  Lall  Chowdhry  dis- 
posed of  by  a  Division  Bench  of  this  Court 
(Kemp  and  Glover,  J.  J.)  reported  in  XII 
Weekly  Reporter,  page  447,  the  question  now 
before  us  was  disposed  of  on  the  authority  of 
the  Full  Bench  Ruling  in  the  case  of  Suda- 
burt  Pershad  Sahoo  versus  Phooibas  Kooer 
reported  at  XII  Weekly  Reporter,  page  1, 
The  learned  Judgcia  say  :— "  Nor  can  he  (the 
**  purchaser)  retain  possession  of  Nirbhoy's 
**  share,  nor  get  back  such  portion  of  the 
*'  money  as  would  be  represented  by  that 
*'  share,  inasmuch  as  the  estate  being  joint 
''  and  undivided,  Nirbhoy  had  no  ri^ht  to 
'*  burthen  or  alienate  even  his  own  share 
"  without  the  consent  of  all  liis  co-sharers  ;'' 
And  the  Court  accordingly  set  aside  the  order 
of  the  Additional  Judge  regarding  the 
retention  by  the  defendant  of  Nirbhoy's 
bUure  and  the  refund  of  purchase-money  by 
Chedee. 

We  have  carefully  considered  the  Full 
Bench  Ruling  referred  to  in  the  above  judg- 
ment, and  are  obliged  to  come  to  a  different 
opinion  from  the  learned  Judges  who  passed 
that  decision  as  to  the  extent  of  the  ruling 
come  to  by  the  Full  Bench.  The  Full  Bench 
certainly  determined  that  a  member  of  a  joint 
Hindoo  family  could  not  alienate  his  undivid- 
ed share  in  the  joint  family  property  in  order 
to  raise  monry  on  bis  own  account  and  not 
for  the  benefit  of  the  family  ;  but  they  ab- 
stained from  answering  the  second  part  of  the 
question,  viz,,  whether  the  legal  heir  could 
recover  the  whole  or  any  portion  thereof, 
giving  as  a  reason  for  so  doing  that  the  facts 
i¥ere  not  sufficiently  stated  to  enable  the 
Bench  to  come  to  an  opinion  on  the  point. 
DKTei  ing  therefore  as  we  do  from  the  learned 
(f  udgt.s  wlio  pais^d  tbQ  dQciQioi^  |ft  (Iiq  qmq 


of  Nuthoo  Chowdhry,  as  to  the  extent  of  the 
Full  Bench  judgment  in  the  case  of  Suds- 
burt  Pershad  Stihoo,  and  considering  the 
qnestion  before  us  to  be  one  of  very  ffetX 
importance  to  the  publie,  we  sobmit  the  fol- 
lowing question  for  the  decision  of  a  Full 
Bench.  Under  the  Mitakshara  Law  when 
a  son  sues  to  set  aside  an  alieoatioD  made  by 
his  father  of  joint  ancestral  fSroperty  on  the 
ground  that  there  was  no  legal  necessity  te 
justify  the  alienation,  and  it  be  proved  tbatno 
legal  necessity  for  such  alienation  existed,  U 
the  son  entitled  to  recover  his  own  share  of 
the  property  only,  or  the  whole,  and  on  what 
terms  ? 

It  appears  to  us  that  some  consideratioe  is 
due  to  the  purchaser,  and  that  it  is  acareely 
equitable  to  apply  to  him  the  rale  of  "  eafeat 
emptor."  If  the  son,  in  an  action  against  tlie 
purchaser  in  which  his  own  father  is  neces- 
sarily made  a  defendant,  succeed  in  having 
the  sale  made  by  his  father  declared  illegal 
and  recover  the  whole  property  without  re- 
couping the  purchaser,  then  the  father,  as  t 
member  of  a  joint  Hindoo  family,  recovers 
his  interest  in  the  property  and  can  imme- 
diately demand  a  partition,  and,  on  its  being 
made,  will  enjoy  possession  of  his  share  of 
the  property  in  spite  of  the  purchaser  whose 
money  he  has  taken  and  spent.  The  &tlier 
who  is  a  defendant  in  the  case  will  in  fact 
get  a  joint  deeree  with  his  son  who  Is  the 
plaintiff,  inasmuch  as  the  property  being 
restored  to  the  joint  possession  of  the  family, 
consisting  in  the  present  case  of  father  and 
son,  the  interest  of  the  father  as  a  member 
of  (he  undivided  family  revives. 

The  following  are  the  judgments  of  thi 
Full  Bench  .'-^ 

Norman,  C.  J. — (Bayley,  Kemp,  L.  5. 
Jackson,  and  Mitter,  J,  J,  concurring  J --lit 
this  case  the  question  referred  for  the  deci- 
sion of  the  Full  Bench  was  this  :— '*  Wbe- 
**  ther  under  the  Mitakshara  Law  when  a 
"  son  sues  to  set  aside  an  alienation  made  by 
*'  his  father  of  joint  ancestral  property  <m 
*<  the  ground  that  there  was  no  legal  neoes- 
**  sity  to  justify  the  alienation,  and  it  is 
*'  proved  that  no  legal  necessity  for  such 
**  alienation  existed,  is  the  son  entitled  tore- 
'^  cover  his  own  share  of  the  property  onlji 
"  or  the  whole,  and  on  what  terms  7" 

It  appears  to  as  that  this  question  litf 
been  decided  in  the  Full  Bench  decision  to 
which  reference  is  made  in  the  order  of  the 
referring  Judges.  Sudaburt  Pershad'e  cm 
adopts  tb9  rule  laid  down  in  the  MUt^b^^ 
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that  the  sale  or  mortgage  of  joint  undivided  | 
property   is   inTalid   if  made    without    the 
consent  of  all  the  co-sharers,  and  not  valid 
even  for  the  seller's  own  share  when  un- 
divided. 

The  argument  which  has  been  addressed 
to  OS  would  tend  to  show  that,  if  alienation 
is  made  by  a  father  of  joint  ancestral  pro- 
perty in  a  case  in  which  no  legal  necessity 
exists,  it  might  be  treated  as  an  alienation 
of  the  father's  separate  share. 

Bat  the  Full  Bench  case  reported  in  12 
Weekly  Reporter,  page  1,  Full  Bench  Rul- 
ings, shows  that,  even  if  so  construed,  that 
alienation  is  invalid  as  against  the  joint 
family.  A  son,  therefore,  suing  to  set  aside 
such  alienation,  is  entitled  not  only  to  a  de- 
claration that  the  alienation  is  void  as  an 
alienation  of  the  entire  estate,  but  void  al- 
together even  to  the  extent  of  the  share  as 
to  which  the  alienation  is  considered  to  be 
established.  As  a  consequence  of  that  de- 
claration, the  son  suing  on  behalf  of  the 
family  may  be  eniilled  to  a  decree  for  posses- 
sion. Upon  what  terms  that  decree  should 
be  made,  will,  according  to  the  decision  of 
the  Full  Bench,  9  Weekly  Reporter,  page 
511,  depend  on  the  equity  which  the  pur- 
chaser may  have  to  a  refund  of  the  pur- 
chase-money, or  to  be  placed  in  the  position 
of  an  incumbrancer  as  against  the  joint 
family  in  the  particular  case. 

It  appears  to  me  that  there  is  no  question 
raieed  on  this  reference  which  has  not  sub- 
staatially  been  disposed  of  in  the  two  cases 
already  decided. 

Loch,  •/. — I  accept  the  conclusion  come  to 
by  the  majority  of  the  Judges  who  compose 
the  Full  Bench,  that  the  question  anked  in 
the  reference  has  already  been  disposed  of  in 
the  Full  Bench  judgments  mentioned  in  the 
judgment  now  delivered  by  the  Full  Bench, 


The  23rd  May  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Oficiating  Chief 
Justfcif  and  the  Hon'ble  G.  Loch,  F.  B. 
Kemp,  L.  8.  Jackson  and  G.  C.  Taul, 
Judges. 

Arbitration    award— Jadgmont — Ap- 
peal—Section 327  Act  VZZZ  of  1859. 

Case  No.  741  of  1870. 

Special  Appeal  from  a  decision  passed  hg  the 
Subordinate  Judge  of  Sarun,  dated  tlie  1  ith 
February  1870,  reversing  a  decision  of  the 
Moonsiffof  Sewan,  dated  the  13/A  August 
1869. 

Lalla  Isbaree  Pershad  and  others  (Plaintiff)?) 
Appellants, 

versus 

Har  Bhanjan  Tewaree  and  others  (Defendants) 
Respondents. 

Baboo  Kishen  Succa  Mookerjee  for  Appellants. 

Baboo  Debendro  Narain  Boss  for  Beepondents. 

Case  No,  868  of  1870. 

Special  Appeal  from  a  decision  passed  by  ths 
Ojficiffting  Subordinate  Judge  of  Jessore, 
dated  the  \7th  February  1870,  affirming  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  29thSeptember  1869. 

Sustee  Churn  Chuckerbutty  (Defendant)  Ap^ 
pellant, 

versus 

Tanick  Chunder  Chatterjee  (Plaintiff)    Re- 
spondent, 

Baboo  Kashee  Kant  Sein  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for  Respondent. 

An  award  having  been  made  upon  a  reference  to  ar- 
bitration  without  the   intervention  of  the  Court,   the 
<  plaintiffs  applied  to  the  Mooifsiff,  in  accordance  with  the 
,  terras  of  Section  327  Act  VIII  of  1859.  to  be  allowed 
I  to  file  the  award  in  Court.    The  application  was  at  fir8t 
j  refused   on   the  ground  that  the  award  had  not  deter- 
j  mined  all  th^  matters  referred  for  arbitration;  but.  on 
I  rfview,  the  Moonsiff  having  considered  all  the  objections 
I  taken  to  the  award, — the  main  one  being  that  before  the 
I  award  was  made   the    defendants   had  revoked    their 
I  authority  to  the  arbitrators,— de<ided  that  there  was  no 
valid  ground  for  not  enforcing  the  award  and  according- 
ly upheld  it. 

I  Held  by  Xorman,  C,  J.  and  Jackson^  J.  (Paul  ./., 
I  contra)  that  an  appeal  lay  from  the  deciaion  of  the 
I  MoonsiflP. 

I      i^er  Norman,  C,  X,  and    Ja'ihfon,    J,-— It    is    optti 
to  an  appellant  to  show  tbut  a  paper  which  baa  been 
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tiled  is  not  an  award;  but  if  it  be  an  award,  and  jad:;* 
ment  be  given  in  accordance  with  such  award  under  the 
proviiiions  of  Section  327,  such  judgment  u  final 

Per  Paul,  J.— When  an  award  has  been  filed  and 
judgment  entered  according  to  the  award,  auch  judg- 
ment is  final. 

Per  Loch  and  Kemp,  J,  J. — A  judgment  drawn  up  in 
conformity  with  an  iward  is  final,  but  a  judgment  of  that 
kind  cannot  be  made  wlien  the  fact  of  the  award  having 
been  made  with  the  consent  of  parties  is  disputed  ;  and 
in  such  a  case  the  Court  should  refer  the  petitioner  to  a 
regular  suit  to  try  the  validity  of  the  award.  If  the 
Court  proceed  to  try  the  whole  cause  on  its  merits  an 
appeal  lies.  If  the  Court  reject  objections  to  the  filing 
of  the  award,  and  judgment  be  drawn  up  in  conformity 
with  the  award,  such  judgment  is  final. 

Th^ first  case  ahove  mentioned  was  referred  to  the 
Full  Bench  hy  Loch  and  Ifohhotise,  J,  /., 
icith  the  following  remarks : — 

Zochf  J. — Tins  is  a  case  brought  to  en- 
force a  private  award  under  the  provisions 
of  Section  327  Act  VIII  of  1859.  The 
Court  after  calling  upon  the  parties  to  show 
cause  why  the  award  should  not  be  filed,  and 
disposing  of  the  objection  that  was  raised, 
directed  that  the  award  should  be  filed  and 
enforced  as  an  cucard  made  under  the  provisions 
of  Chapter  VI  of  the  Code  of  Civil  Procedure, 
and  passed  Judgment  in  accordance  with  the 
terms  of  the  award. 

We  think  that  this  case  must  be  referred 
to  the  decision  of  a  Full  Bench,  because  we 
find  that  there  are  conflicting  decisions  as  to 
whether  in  such  cases  any  appeal  can  be  pre- 
ferred from  the  judgment  of  the  first  Court. 
On  the  one  side,  we  find  a  case  reported  in  the 
Gap  Number  of  the  Weekly  Reporter,  page  33, 
Miscellaneous  Rulings  one  in  VI  Weekly 
Reporter,  page  60,  and  one  in  XII  Weekly 
Reporter,  page  50.  On  the  other  side,  we  find 
a  case  in  page  163,  Marshall's  Reports,  in  page 
140,  XI  Weekly  Reporter,  and  page  85, 
XII  Weekly  Reporter. 

The  case  reported  in  Marshall,  page  1 63, 
18  a  case  which  was  referred  by  Court  to  arbi- 
tration. But  looking  at  the  words  of  the 
law,  we  do  not  think  that  there  is  any  differ- 
ence between  one  class  of  cases  and  the  other. 
Where  a  judgment  is  given  according  to  the 
award, — whether  that  award  bo  given  in  a 
case  which  has  been  referred  to  private  arbi- 
tration, or  in  a  case  which  has  been  referred 
to  arbitration  by  order  of  a  Court, — it  appears 
to  us  that  in  either  case  no  appeal  will  lie. 
liOoking  at  the  end  of  Section  327.  we  find 
these  words  : — *'  If  no  sufficient  cause  be 
"  shown  against  the  award,  the  award  shall  be 
**  filed  and  may  be  enforced  as  an  award 
"made  under  the  provisions  of  this  Chapter." 
On  referring:  to  Section  325  of  that  Chapter, 
we  find — *•  In  every  case  in  which  judgment 


''  shall  be  given  according  to  the  award,  the 
'*  judgment  shall  be  final.  " 

It  appears  to  us,  therefore,  that  wherever 
the  judgment  is  in  conformity  with  the  award 
and  is  not  altered  in  any  way  by  the  Court, 
the  judgment  of  the  Court  is  final  and  no  ap- 
peal will  lie.  But  as  there  are  conflicting 
judgments  on  the  point,  we  refer  the  matter 
for  the  decision  of  a  Full  Bench  with  the 
following  question ; — 

When  an  award  has  been  ordered  to  be 
filed,  and  judgment  has  been  given  in  accord- 
ance with  it  under  the  provisions  of  SectioQ 
327  Act  VIII  of  1859,  is  soch  judgment 
open  to  appeal  ? 

The  second  case  was  referred  to  the  Fntt  Bench 
by  Couch,  C.  J.f  and  Mitter^  «/.,  with  the  fol- 
lowing retnarhs  : — 

Couch,  C.  •/. — In  this  case  there  having 
been  a  reference  to  arbitration  without  the 
intervention  of  a  Court  and  an  award  hav' 
ing  been  made,  the  plaintiffs  made  an  ap- 
plication under  Section  327  of  Act  VIII  of 
1859  to  the  Moonsiff  of  Chowkee  Magoorah 
that  the  award  might  be  filed  in  Court  The 
application  was  at  first  refui'ed  on  the  ground 
that  the  award  had  not  determined  all  the 
matters  referred  ;  but  a  review  having  been 
granted,  the  Moonsiff  oondidered  the  objec* 
tions  which  were  taken  to  the  award, — one  of 
which  was,  to  use  the  language  of  the  Moon- 
siff, that  before  t^e  arbitrators  completed 
their  decision  they  had  been  repudiated  by 
the  defendants,  or  in  other  words,  that  before 
the  award  was  made  the  authority  of  the 
arbitrators  wa8  revoked ;  and  having  con- 
sidered the  objections  fuUy,  as  appears  io  his 
judgment,  he  held  that  there  was  no  valid 
ground  for  not  enforcing  the  award,  and  di- 
rected **  that  the  suit  be  decreed  in  fevor  of 
•*  the  plaintiff;  that  the  award  of  the  arbitra- 
**  tors  be  upheld ;  that  the  plaintiffs  do  get 
**  from  the  defendants  costs  in  this  suit  with 
**  interest  at  one  per  cent."  Upon  an  ap- 
peal from  this  decision,  the  Subordinate  Judge 
held  that  there  was  no  appeal  and  dismissed 
it.     Hence  the  present  special  appeal. 

In  a  case  in  XIII  Weekly  Reporter,  p.  85, 
it  was  held  that  where  the  first  Court  gave 
judgment  in  exact  accordance  with  a  private 
award  that  judgment  was  final;  and  that  the 
Subordinate  Judge  was  wrong  in  entertaining 
an  appeal.  But  in  page  50  of  the  same 
Volume,  it  was  held  that  under  Section  S25 
the  order  for  the  execution  of  an  award  mutt 
be  considered  to  be  a  decree  of  Court  from 
which  an  appeal  will  lie.    It  b,  however,  to 
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be  remarked  upon  this  case  that  the  words  in 
Section  325—"  In  every  case  in  which  judg- 
ment shall  be  given  according  to  the  award, 
the  judgment  shall  be  final,"  are  not  noticed. 
In  VI  Weekly  Reporter,  p.  83,  Miscellaneous 
Rulings,  it  was  held  by  a  Full  Bench  that  an 
order  rejecting  an  application  to  file  an  award 
under  Section  327  is  not  a  decree  and  is  there- 
fore not  appealable.  An  order  that  an  award 
be  filed  is  not  a  decree,  and  would  seem  for 
the  same  reason  not  to  be  appealable.  By 
Section  327  the  award  when  filed  is  t^  be 
enforced  as  an  award  made  under  the  previous 
provisions  of  the  Chapter,  that  is,  enforced 
aceording  to  Section  325,  which  says  that  a 
judgment  according  to  the  award  shall  be 
final. 

In' this  case  the  judgment  of  the  Moonsiff 
was  in  accordance  with  the  award,  the  objec- 
tion being  to  the  award  that  it  was  invalid 
and  ought  not  to  be  filed.  The  decision  on 
this  objection  was  by  the  order  that  the  award 
should  be  filed,  and  the  appeal  is  in  reality 
against  that  order.  Under  Section  327  there 
is  no  decree,  and  it  wotild  seem  to  follow  from 
the  decision  of  the  Full  Bench  that  there  is  no 
appeal.  But  in  YI  Weekly  Reporter,  p.  60, 
Civil  Rulings,  it  is  said  thst  on  the  allegation 
of  want  of  consent  of  parties,  an  appeal  lies 
from  an  order  under  Section  327  directing  an 
award  to  be  filed  and  enforced.  As  the  objec- 
tion taken  in  the  present  case  was  want  of 
consent  at  the  time  tfie  award  was  naade,  it 
comes  within  that  decision.  I  think  the 
grounds  of  the  decision  of  the  Full  Bench 
apply  in  the  present  case  and  that  no  aj»peal 
lies ;  but  as  the  authority  to  the  contrary  was 
not  noticed  by  the  Full  Bench  and  has  not 
been  overruled  by  it,  I  think  we  should  refer 
to  a  Full  Bench  the  question  whether  in  the 
present  case  an  appeal  lies  from  the  decision 
of  the  Moon^ff. 

Mf'Uery  J.— I  concur  in  the  order  .  of  refer- 
ence proposed  by  the  learned  Chief  Justice, 
but  I  do  so  upon  the  ground  that  an  appeal 
b  taken  away  in  such  cases  by  the  express 
provisions  of  Section  325. 

The  following  are  the  judgmenti  of  the  Fall 
Bench  : — 
Norman,  C.  J.— In  special  appeal  No.  868 
of  1870,  there  was  a  reference  to  arbitration 
without  the  intervention  of  a  Court ;  and  an 
award  having  been  made,  the  successful  par- 
ties applied  under  Section  327  of  Act  VIII  of 
1859  to  the  Moonsiff  of  Chowkee  Magoora 
that  the  award  be  filed  in  Court.  They  also 
pray«d  at  the  same  time  that  it  should  be  en- 
larc^d. 


The  defendants  objected,  amongst  other 
things,  that  before  the  award  was  made  the 
authority  of  the  arbitrators  was  revoked. 

The  Moonsiff  overruled  the  objection,  di- 
rected the  suit  to  he  decreed  in  favor  of  the 
plaintiff,  that  the  award  should  be  upheld, 
directed  that  plaintiff  should  get  costs  from 
the  defendant,  and  (the  suit  being  for  land) 
that  a  memorandum  should  be  sent  to  the 
Registrar- 

The  defendants  appealed  to  the  Subordinate 
Judge,  who  thought  that  no  appeal  lay ;  and 
the  question  whether  such  appeal  will  lie  has 
been  referred  to  a  Full  Bench  by  Sir  Richard 
Couch  and  Mr.  Justice  Mitter. 

It  seems  to  me  material  to  observe  that  in 
order  to  set  the  Court  in  motion  and  to  esta- 
blish its  jurisdiction,  a  party  coming  under 
Section  327  would  have  to  show,  firsts  that 
there  has  been  a  reference  to  arbitration; 
secondly,  that  an  award  has  been  made ;  third- 
hi,  that  his  application  is  within  six  months 
from  the  date  of  the  award. 

The  application  would  be,  I  suppose,  by  a 
petition  verified. 

A  notice  would  then  issue  calling  on  the 
parties  to  the  arbitration,  other  than  the  appli- 
cant, to  show  cause  whj  tihe  award  should  not 
he  filed. 

That  cause  might  apparently  be  that  there 
had  been  no  consent  to  the  reference,  that  no 
award  had  been  made,  or  the  like.  If  such 
party  in  showing  cause  should  seek  to  in- 
troduce new  facts  and  to  rely  on  matters  not 
appearing  on  the  face  of  the  petition  of  the 
applicant,  he  would  have  to  bring  those  facts 
to  notice  by  a  verified  petition  or  statement 
on  his  own  part.  It  appears  to  me  that  if 
the  Judge  should  see  that  there  was  a  real 
and  substantial  contest  between  the  parties,  as 
to  whether  there  had  been  a  consent  to  refer- 
ence or  whether  an  award  had  been  made,  he 
should  refuse  to  decide  the  matter  on  the  con- 
flicting statements  or  verified  petitions  of  the 
parties.  He  ought  to  treat  it  as  a  sufficient 
cause  why  the  award  should  not  be  filed,  and 
leave  the  applicant  to  his  remedy  by  suit  on 
the  award. 

It  seems  to  me  that  the  only  order  which 
the  Judge  is  empowered  to  make  under  Sec- 
tion 327  is  simply  an  order  that  the  award 
shall  he  filed.  When  the  award  is  filed,  it  is 
to  be  enforced  under  the  provisions  of  Chap- 
ter VI.  Now  the  mode  of  enforcement  of  an 
award  is  by  passing  judgment  and  making  a 
decree  in  accordance  with  tbQ  award.    ThQ 
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jadgment  and  decree  which  have  been  passed 
in  the  present  case  appear  to  be   irregular.  | 
The  conditions  uijder  which  judgment  on  an  | 
award  is   to  be  pronounced  seem  to  be   pre-  • 
scribed  by  Section  325.     It  is  only  in  case  the 
Court  shall  not  see  cause  to  remit  the  aw^ard,  ' 
and  if  no  application  has  been   made   to   set 
aside  the  award,  or  if  such  an  application  has  ! 
been  made  and  refused,  that  the  Court  is  em- 
powered to  pass  judgment  on  the  award. 

I  am  disposed  to  think  that  an  award  filed 
under  the  provisions  of  Section  327  stands  in 
precisely  the  same  position  as  an  awari  sub- 
mitted to  the  Court  under  Section  320.  In 
both  cases,  before  passing  final  judgment,  the 
Court  is  empowered  by  Section  322  to  modify 
or  correct  the  award ;  by  Section  323  to  re- 
mit the  award  for  re-consideration,  /?r«^  if 
the  award  has  left  undetermined  some  of  the 
matters  referred  to  arbitration  or  determined 
matters  not  referred  to  arbitration ;  secondly, 
if  it  is  so  indefinite  as  to  be  incapable  of  exe- 
cution ;  thirdhj,  if  an  objection  to  the  legality 
of  the  award  is  apparent  on  the  face  of  the 
award ;  and  lastly,  by  Section  324  the  Court  is 
empowered  to  sec  the  award  aside  in  certain 
cases. 

The  judgment,  if  given  acccording  to  the 
award,  under  Section  325  has  a  particular 
quality,—  it  is  final.  But  it  should  be  observed 
that  the  judgment  which  is  to  be  final,  is  a 
judgment  in  accordance  with  the  provisions 
of  Section  325.  Now,  suppose  in  a  case  of 
reference  by  order  of  Court,  instead  of  allow- 
ing the  parties  ten  days'  time  in  which  to 
apply  to  set  aside  or  correct  the  award,  the 
Judge  were  forthwith  without  hearing  ob- 
jections to  the  award  to  make  a  decree  in 
accordance  with  the  award,  I  think  there  can 
be  no  doubt  but  that  such  judgment  and 
decree  would  not  be  such  as  is  declar- 
ed by  Section  325  to  be  final. — See  XII 
Weekly  Reporter,  page  401  ;  Sunt  Lall 
rer»M«  Baboojee,  S.  D.  A.  Reports,  Agra,  1863, 
Volume  II,  page  42. 

In  the  present  case,  the  Moonsiff  who  was 
empowered  by  Section  327  to  make  an  order 
that  the  award  should  be  filed,  instead  there- 
of at  once  gives  judgment  that  the  award  be 
enforced.  That  judgment  is  apparently  not 
such  a  judgment  a»  is  contemplated  by  Sec- 
tion 325.  It  may  be  suggested  that  although 
flections  322,  323  and  324  provide  ample 
means  for  checking  irregularities  and  correct- 
ing errors  in  the  award,  there  are  no  means 
of  correcting  the  error  if  the  Judge  in  deal- 
ing with  an  application  under  Section  827 
gomts  to  a  wrong  decision  upon  the  q[ueB- 


tion   whether  the   parties  consented  to  tlie 
reference. 

It  is  clear  that  a  judgment  on  an  award  is 
not   one   from   which  no  appeal  lies.     It  is 
only  if  the  judgment  be   in  accordance  icith 
the  award  that  the  judgment  is  final  and  can- 
I  not  be  disturbed.     Therefore  in  order  to  make 
I  a  fin il  judgment  there  must  he^Jirst,  an  award ; 
I  and  secondly f  a  judgment  in  accordance  with 
that  award.     It  would  follow  that   any  ob- 
jections  which  go  to  show  that  there  is  no 
award  would  show  that  the  judgment  is  not 
I  final.     I  think,  for  instance,  that  the  defend 
ant  might  object  that  the   award   was  a  for 
'  gery,  which  is  one  of  the  objections  in  No, 
I  74 1  of  1 870 :    that  it  was  made  by  person! 
i  other  than  the  arbitrators  named  in  the  sab- 
I  mission,  as  in  the  case  reported  in  VII  Week 
1  ly  Reporter,  page  269.     In  such  cases  there 
would  be  no  award  iu  fact. 


So  again,  if  a  Judge  were  to  treat  a  mere 
'  statement  of  account  made  by  a  person  hav- 
I  ing  no  authority  at  all  as  an  arbitrator,  such 
I  for  instance  as  an  account  drawn  up  by  the 
i  servants  of  a  mercjmtile  firm  shewing  the  ba- 
I  lances  due  to  the  partners  as  an  award,  an 
:  order  for  the  filing  of  such  a  document  would 
,  not  make  it  an  award. 

!  It  seems  to  me  to  fellow  that  if,  after  a 
valid  revocation  of  their  authority,  persons 
who  had  been  named  as  arbitrators  were  to 
pretend  to  make  an  award,  it  would  be  open 
to  a  party,  against  whom  judgment  in  accord- 
ance with  that  paper  had  been  pronounced, 
to  contend  by  way  of  appeal  that  the  paper 
was  no  award  in  consequence  of  the  absence 
of  authority  on  the  part  of  the  persons  as- 
suming to  act  as  arbitrators  to  make  any 
award.         * 

For  these  reasons,  I  would  answer  the  ques- 
tion proposed  in  the  affirmative. 

No.  741. — In  this  case  the  appeal  to  the 
Subordinate  Judge  raised  three  questions : — 
first,  that  there  was  no  mutual  submission 
to  arbitration,  inasmuch  as  the  two  docu- 
ments put  in  as  proving  such  submission  on 
the  part  of  the  several  parties  differed  in 
mutual  point ;  secondly,  that  the  defendiint 
did  not  assent  to  the  supposed  agreement  of 
reference  ;  thirdly,  that  one  of  the  arbitra- 
tors whose  signature  purports  to  appear  oa 
the  award  knew  nothing  about  thea«rard; 
that  he  had  not  signed  it  and  did  not  know 
who  signed  his  name  on  the  awai*d  j  that  hia 
signature  was  a  forgery. 

I  think  it  clear  that  the  objection  that  oa 
thtjse  grounds  there  wa»  no  award,  was  oft« 
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which  the  appellant  was  not  precluded  from 
taking  by  any  thing  to  be  found  in  the  325th 
Section. 

The  question  put  to  us  is  in  these  terms — 
When  an  award  has  been  ordered  to  be  filed 
and  judgment  has  been  given  in  accordance 
with  it  under  Section  327  of  Act  VIII  of 
1859,  is  such  judgment  open  to  appeal? 
I  would  answer  the  question  thus — It  is  open 
to  an  appellant  to  show  that  the  paper  which 
has  been  filed  is  not  an  award.  If  it  is  an 
award,  and  judgment  is  given  in  accordance 
with  such  award,  such  judgment  is  final. 

Jachm,  J. — I  agree  to  this  answer. 

Loch,  J. — The  question  wc  huve  to  deter- 
mine, aa  put  by  the  Judges  who  made  the  refer- 
ence in  case  741,  is,  when  an  award  has  been 
ordered  to  be  filed  and  judgment  has  been 
given  in  accordance  with  it  under  the  provi- 
Bioasof  Section  327  Act  VIII  of  1859,  is 
Buch  judgment  open  to  appeal  ? 

It  appears  to  me  that   the   authority   of  a 
Civil  Court  under    the   provisions   of  Section 
327  Act  VIII  of  1859   is  of  a   very  limited 
character ;   for  were  it  otherwise,  the  facility 
given  by  the  Legislature  to   parties   to   have 
private  awards  enforced  by   Courts  of  Justice 
would  be  open   to   great    abuse,  and    parties 
appearing  as  petitioners  under  the  above  Section 
would  be  in  a  much  better  position  than  other 
suitors.     No  doubt  the  Legislature  has  by  the 
provisions  of  Section  327  shewn   great  consi- 
deration to  parties  who,  instead  of  coming  into 
Court,  settle  their  disputes  by  private  arbitra- 
tion.    But  the  law   contemplates   that    there 
has  been  a  bona  fide  award  which  is  sought  to 
be  executed,  and  there  can  be  none  unless  the 
parties  were  consenting  to  it.     The  law  gives 
no  countenance  to  fraud  ;  and   vet  the    Civil 
Courts  might  do  so  were  the  Judges  to  deter- 
mine under    the    provisions  of  Seation    327 
questions  relating  to  the  genuineness  of  the 
award,  and  no  appeal   were   admissible   from 
their  derision  on  the  matter  of  fact,  as  in  otlier 
cases  where   a  decision  on  the  fact  is  open  to 
appeal.     If  the  Civil   Court  under    the  provi- 
sions of  Section  327   can    entertain   as  an  ob- 
jection to  the  enforcement  of  an  alleged  award 
any  question  as  to  its  being   genuine  or  made 
with  the  consent  of  parties,  and  on    the   evi- 
dence before   it  determine   in   favour   of  the 
genuineness  of  the  award,  and  then  draw  up  a 
judgment    in    conformity  with    that   award, 
which  judgment  is   final,  then  there  is  room 
to  fear  that  much  injury  may  be  done  without 
remedy.     I  have  no  doubt    that   a  judgment 
ctawn  up  in  conformity  with  an  award  is  final ; 
lut  I  think  a  Judgmeut  of  the  kind  cannot  be 


made  when  the  fact  of  the  award  having 
beeen  made  with  the  consent  of  parties  is 
disputed.  The  law,  so  it  appears  to  me,  con- 
templates that  an  award  of  some  kiiid  has 
been  made  with  consent  of  parties,  which  one 
or  other  of  them  seeks  to  have  enforced ;  and 
therefore  before  a  Civil  Court  can  proceed  un- 
der Section  327,  the  fact  of  an  award  having 
been  made  must  be  admitted  by  the  parties, 
and  the  objections  which  the  Court  can  dispose 
of  are  objections  to  its  being  earned  out  as  a 
decree  of  Court.  When  the  fact  of  the  arbi- 
tration is  denied  or  the  award  is  challenged  as 
a  forgery  or  collusive,  the  Court  should,  I 
ihink,  hold  its  hand  and  refer  the  petitioner 
to  a  regular  suit  to  try  the  validity  of  the 
award.  If,  however,  it  proceed  to  try  the 
whole  cause  on  its  merits,  an  appeal  would  lie 
in  the  usual  course,  for  the  Court  would  in 
such  case  have  tried  questions  which  under 
the  circumstances  it  had  not  authoiity  to  try. 
The  objections  which  may  be  raised  to  the 
filing  of  the  award,  and  can  be  disposed  of  by 
the  Court  under  the  provisions  of  Section  327, 
are  of  a  kind  which  relate  to  the  carrying  out 
of  the  award,  such  as  subsequent  arrangement, 
full  satisfaction,  payment,  and  the  like ;  and  if 
these  objections  be  rejected  and  ajudgment  be 
drawn  up  in  conformity  with  the  award,  such 
judgment  would,  I  apprehend,  be  final. 

Jiefnpt  J.— -I  am  of  the  same  opinion. 

Paul,  J. — No.  868. — This  was  an*  applica- 
tion under  Section  327  of  Act  VIII  of  1859 
to  enforce  an  award  made  under  a  reference  to 
arbitration  out  of  Court.  According  to  Sec- 
tion 327,  an  application  of  this  kind  is  re- 
quired to  be  numbered  and  registered  as  a 
suit ;  and  this  requisition  having  been  duly 
observed,  a  notice  was  served  upon  the  defend- 
ants requiring  them  to  show  cause  within  a  spe- 
cified time  why  the  award  should  not  be  filed 
in  Court.  The  defendants  appeared  to  show 
cause.  They  apparently  admitted  the  submis- 
sion to  arbitration,  but  objected  to  the  award 
on  several  grounds.  Some  of  these  grounds 
were  highly  technical  and  frivolous,  and  were 
very  properly  disposed  of  by  the  Moonsiff  as 
untenable.  The  remaining  grounds  were  le- 
velled at  the  validity  of  the  award,  and  in 
consequence  thereof  three  issues  were  fixed 
for  trial  : — 

l8t. — Whether  the  award  was  liable  to  be 
set  aside  on  the  ground  of  misconduct  of  the 
arbitrators  ? 

2nd. — Whether  it  was  true  that  the  arbi- 
trators pronounced  their  decision  after  a  re- 
pudiation of  further  proceeding  by  the  defen- 
dants? 
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3rd.— Assuming  that  this  was  so,  whether 
efficient  grounds  existed  for  the  repudiation  of 
the  arbitrators? 

The  second  and  third  issues  in  reality  resolve 
themselves  into  the  first  issue,  as  they  equally 
with  the  first  issuo  relate   to  misconduct  im- 
puted to  the  arbitrators.     It  may  be  observed 
in  passing  that  the  ground   of  misconduct    a« 
vitiating  an  award  is  expressly   recognized  in 
Section  324.  The  Moonsiff  duly  tried  the  above 
issues,  and  deciding  them  against  the  defend- 
ant upheld  the  award  and  decreed  the  suit  in 
favor  of  the  plaintiff.  It  would  have  been  more 
regular  to  have  followed  the  course  of  proce- 
dure indicated  in  Section  327,   namely,   on 
.    deeming  the  cause  shown  insufficient  to  have 
ordered  the  award  to  be  filed;  then  to  have 
pronounced  judgment  in  terms  of  the  award 
and  to  have  drawn  up  a  decree  accordingly. 
The  single  order  passed  in  the  case  is  sub- 
stantially composed    of  the  order,  judgment, 
and  decree  which  I  have  just,  mentioned  as 
conterap>lated  by  the  Code  of  Procedure.  From 
this  decision   of  the  Moonsiff  an  appeal  was 
preferred  to  the  Officiating  Subordinate  Judge,  ! 
who,  on  the  case  coming  on  before  him,  held  ' 
that  no  appeal  lay  and  consequently  dismissed 
it.     From  this  decision   an  appeal  was  pre- 
ferred 10  the  High  Court      This  appeal  came 
on  to  be  heard  before  the  Chief  Justice  and 
Mr.  Justice  Dwarkanath  Alitter.     Both  their 
Lordships  were  clearly   of  opinion   that  no 
appeal  lay  from  the  decision  of  the  Moonsiff 
to  the   Subordinate  Judge ;   but    they  were 
induced  to  refer  the    question  whether    an 
appeal  lies  or  not  in  consequence  of  a  decision 
pronounced  by  a  Division  Beach  of  the  High 
Court  (Steer  and  L  S.  Jackson,  Judges,  pre- 
siding), and  reported  in  YI  Volume,  Weekly 
Keporter,  Civil  llulings,  page  60,  not  having 
been  noticed  in  nor  overruled  by  a  decision 
of  the  Full   Bench  reported  in  A''!   Volume, 
"Weekly  Reporter,  Miscellaneous  Rulings,  page 
83.     This  reference,  therefore,  clearly   raises 
the    question   whether  the   decisions  in   VI 
Volume,  Weekly  Reporter,  page  60,  and  in 
XII  Weekly  Reporter,  page  85,  are  correct  or 
erroneous. 


In  order  to  answer  the  question,  it  is 
necessary  to  consider  the  various  proceed- 
ings which  are  to  be  taken  before  an 
award  made  under  a  reference  out  of  Court 
can  be  enforced.  As  previously  remarked,  an 
application  to  have  the  award  filed  in  Court 
must  be  first  made.  On  this  application, 
notice  issues  to  the  parties  against  whom  it  is 
intended  to  enforce  the  award,  calling  upon 
them  to  show  cause  against  the  filing  of  the 
fiiwurd.    On  cause  being  showH;  a  decision 


must  be  come  to  in  one  of  two   ways;  either 
that  the  cause  shown  is   sufficient,   in  which 
case  the  award  cannot  be  enforced  in  a  sum- 
mary  manner;    or   that  the  cause   shewn  is 
insufficient,   and  the  application  to  have  the 
award  filod   is  granted.     The   decision  must 
conclude   with    an  order  either  refusing  or 
;  granting  the  filing  of  the  award.     It  appears 
I  to  me  that  an  order  directing  the  filing  of  an 
award  is  not  a  decree  in  its  ordinary  significa- 
tion ;  and  being  in  its   nature  a   proceeding 
ancillary   to    the   passing  of  judgment   and 
decree,  it  is  an  order  made  in  the  course  of  a 
suit  (commenced  by  an  applicwtion)  and  relat- 
ing  thereto   prior   to  decree.     Consequently, 
under  the  terms  of  Section  363  of  Act  Vlil 
of  1859,  no  appeal  lies  from  such  an  order  or 
from  the  decision  of  the    Moonsiff  on  which 
it  is  bnsed.     It  is,  however,  contended  on  the 
authority  of  the  case  in  XII  Weekly  Reporter, 
page  50,  that  an  order  of  this  description  is  in 
reality  a  decree.     If  this  were  so,  no  further 
decree  would  be  necessary  under  the  provisions 
of  Sections  327  and  325 ;   but  it  appears  clear 
that  unless  an  order  directing  an  award  to  be 
filed  is  followed  up  by  judgment  and  decree, 
no  execution  can  issue.     If  the  Legislature  in- 
tended   to   attribute   to   such   an   order  the 
efficacy  and  force  of  a  decree,  the  latter  part 
of  Section  327  would  have  been  worded  dif- 
ferently ;  it  would  have  run  thus — If  no  suf- 
ficient cause  has  been  shown  against  the  award, 
the  award  shall  be  filed  and   enforced  at  nn 
ordinary  decree  under  the  provisions  of  this  Act 
This,    however,  is  not  the   language  of  the 
Section  ;  and  I  have  already  shown  that  the 
order  for  filing  an  award  is  not  a  decree. 

The  decision  of  the  Division  Bench  reported 
in  Volume  VI,  Weekly  Reporter,  page  6%  k 
mainly  rested  on  an  earlier  decision  of  the 
same  Division  Bench,  and  on  a  more  recent  de- 
cision of  a  Division  Bench,  consisting  of  the 
late  Chief  Justice  and  Mr.  'Justice  L.  S.  Jack- 
son therein  referred  to.  The  latter  authority, 
«.  «.,  the  more  recent  decision,  is  of  little  or  no 
weight  with  reference  to  the  question  submit- 
ted to  us,  as  in  that  case  the  appeal  was  dis- 
missed on  the  ground  that  in  the  circumstanoes 
attending  it  no  appeal  lay. 

The  former  authority,  namely,  the  earlier  de- 
cision, has  not  been  shown  us.  I  am  therefore 
ignorant  of  the  reasoning  contained  in  it,  and 
cannot  test  its  ratio  drcidrndi. 

The  decision  in  VI  Weekly  Beporter,  page 
60,  considered  independently  of  the  reasoning 
which  led  to  it,  must  be  taken  to  have  ruled 
that  an  appeal  lies  from  an  order  deciding 
against  the  want  of  consent  to  the  agreem<m( 
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of  reference  raised  by  the  defendant.  I  can 
find  nothing  in  the  proceedings  prescribed  by 
Act  VIII  of  1859  for  the  enforcement  of  an 
award  made  on  a  reference  to  arbitration  out 
of  Court,  which  warrants  the  conclusion 
arrived  nt  by  their  Lordships  in  the  case  last 
cited.  I  must  confess,  however,  that  I  en- 
tertain grave  doubts  as  to  whether  Section 
327  intended  to  provide  for  the  enforcement 
of  an  award,  when  the  order  of  reference 
under  which  the  same  is  based  is  disputed  by 
the  defendant.  That  Section  seems  to  take 
for  granted  two  things,  namely,  that  the 
matter  had  been  referred  to  arbitration  and  an 
award  has  been  made,  and  then  provides  for 
the  enforcement  of  such  an  award.  I  should 
say  that  the  denial  of  an  order  of  reference 
by  the  defendant  ought  to  be  considered 
**  sufficient  cause"  nhewn  against  the  award 
within  the  meaning  of  Section  327.  The 
Judges  of  the  Courts  at  Westminster  fre- 
quently refuse  ai)plica lions  by  way  of  motion 
for  the  enforcement  of  the  terms  of  an  award, 
when  the  points  raised  against  the  validity  o\ 
an  award  are  nice  and  difficult,  leaving  the 
party  applying  to  his  remedy  by  action  {see 

instances  18  L.  J.  Ek.,  29,  and  3  Meeson  and 
Welsby,  p. 722).  I  do  not  see  why, when  serious 
questions  of  fact  which  go  to  the  root  of  the 
award  arise,  or  when  difficult  questions  of  law 
arise  as  to  the  validity  or  construction  of  an 
award,  such  matters  should  not  be  held  to 
amount  to  sufficient  cause  within  the  meaning 
of  Section  327.  I  do  not  think  when  under 
Section  326  an  application  to  file  an  agree- 
ment to  refer  to  arbitration  is  met,  on  show- 
ing cause,  by  the  statement  of  the  defendant 
that  the  agreement  is  a  forgery,  the  Civil 
Court  would  entertain  and  try  the  preliminary 
question  of  forgery  so  raised  between  the 
parties.  The  Civil  Court  would  be  quite 
jastiSed  in  holding,  and  would  doubtless  hold, 
the  denial  of  the  defendant  to  be  sufficient 
cause  against  the  agreement,  and  leave  the 
party  applying  to  his  legal  remedy.  If 
Uiia  be  so,  there  is  no  reason  for  holding 
that  the  cause  to  he  shown  against  an  award 
made  on  an  agreement  to  refer  out  of  Court, 
which  may  traverse  (amongst  other  matters) 
the  making  of  the  agreement  to  refer,  should, 
so  fur  as  this  traverse  or  denial  is  concerned, 
be  different  to  and  of  wider  operation  (so  as 


to  necessitate  the  raising  and  trial  of  an  issue 
thereon),  than  the  cause  which  may  be  ahown 
under  Section  306  as  regards  the  same  tra- 
verse or  denial.  Moreover,  our  Indian  Legis- 
lature, which  guards  most  carefully  the 
interests  ot  the  revenue  in  matters  of  litiga- 
tion, could  hardly  have  intended  that  the 
right  to  recover  possessioa  of  landed  furoperijf 
of  great  value  under  a  disputed  award  should, 
with  all  the  intricate  issues  of  law  and  fact 
relating  thereto,  be  tried  in  a  summary 
manner  upon  and  pursuant  to  an  application 
engrossed  on  a  stamp  of  8  annas.  Unless 
such  a  construction  be  put  on  tlie  terms  of 
Section  327  as  would  exclude  the  trial  of  all 
sorts  of  difficult  questions  of  law  and  fact 
which  would  arise  in  an  action  upon  an  award 
disputed  by  the  defendant,  and  would  limit 
the  operation  of  that  Section  as  far  as  judicial 
decision  is  concerned  to  the  determination  of 
causes  and  matters  specified  in  Sections  324 
and  325,  the  decision  of  Subordinate  Courts 
pronounced  in  the  course  of  summary  pro- 
ceedings on  matters  arising  out  of  a  contested 
award  would  stand  on  a  different  footing  from 
decisions  of  the  same  Court  in  regular  suits 
and  relating  to  the  same  matters, — the  former 
being  conclusive  and  final,  and  the  latter  in- 
conclusive and  open  to  appeal.  This  anomal- 
ous state  of  things  furnishes  an  additional 
and  forcible  argument  in  support  of  the  con- 
tention suggested  with  reference  to  the  words 
**  sufficient  cause**  in  Section  327  and  gene- 
rally to  the  terms  of  that  Section. 

Having  regard  to  the  appeal  addressed  to 
us,  in  the  interests  of  justice,  by  the  pleaders 
who  have  argued  the  affirmative  of  the  ques- 
tion submitted,  agains'i  the  inexpediency 
and  injustice  of  laying  down  a  rule  of  law 
which  would  hold  as  conclusive  a  single  judg- 
ment  in  matters  of  vital  importance,  bearing 
in  mind  that  it  was  assumed  in  the  case  in 
VI  Weekly  Reporter,  page  60,  that  a  Subor- 
dinate  Court  was  competent  to  decide  in  a 
proceeding  under  Section  327  the  issue  of 
agreement  or  no  agreement  to  refer  to  arbi- 
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tratioQ  arranged  out  of  Court  but  disputed 
in  Court,  and  belie^nng  it  possible  that  on  the 
basis  of  this  assumption  the  argument  against 
the  injustice  of  concluding  parties  by  a  single 
judgment  might  have  prevailed  so  to  hare 
led  to  the  decision  in  that  case,  I  have  been 
in  a  manner  forced  to  consider  what  construc- 
tion should  be  put  on  Section  327.  I  trust 
the  construction  I  have  suggested,  and  the 
consideration  I  have  bestowed  on  Section  327, 
will  have  the  effect  of  eliminating  what  I  may 
be  permitted  to  designate  the  disturbing  ele- 
ment already  adverted  to  as  existing  in  the 
case  in  Volume  VI  Weekly  Reporter,  page 
60,  and  of  allaying  the  contentious  anxiety 
felt  in  the  cause  of  justice  and  expressed  in  the 
course  of  the  argument  adduced  in  support  of 
the  right  of  appeal  against  which  I  am  about  to 
decide.  On  the  whole,  then,  for  the  reasons 
I  have  given,  as  well  as  for  the  reasons  ad- 
vanced by  both  their  Lordships  .the  Chief 
Justice  and  Mr.  Justice  Dwarkanath  Mitter,  I 
am  of  opinion  that  the  decisions  in  Volume  XI  I, 
Weekly  Reporter,  and  Volume  VI,  Weekly 
Reporter,  so  far  as  they  are  relevant  to  the 
question  before  the  Court,  should  be  expressly 
overruled,  and  the  question  submitted  should 
be  answered  in  the  negative. 

No.  741. — The  question  submitted  in  this 
case  is:— 

When  an  award  has  been  filed,  and  judg- 
ment given  in  accordance  with  it  under  the 
provisions  of  Section  327  of  Act  VIII  of 
1859,  is  such  judgment  open  to  appeal  ? 

Section  327  provides : — If  no  sufficient  cause 
be  shown  against  the  award,  the  award  shall 
be  filed  and  enforced  as  an  award  made  under 
the  provisions  of  this  Chapter. 

The  provision  for  passing  judgment  is  con- 
tained in  Section  325,  which  in  substance 
states  that  if  the  award  be  upheld,  the  Court 
shall  proceed  to  pass  judgment  according  to 
the  award.    The  same  Section  further  enacts 


that  in  every  case  in  which  judgment  shall 
be  given  according  to  the  award,  the  judg- 
ment shall  be  final.  In  the  present  case, 
judgment  was  given  according  to  the  award; 
it  is  therefore  final.  If  this  was  the  only  point 
intended  to  be  referred,  it  is  wholly  unneces- 
sary to  discuss  any  decisions  on  the  subject, 
as  the  words  of  the  law  are  perfectly  clear. 
M" y  answer,  therefore,  to  the  question  submil- 
ted  is,  that  the  judgment  given  according  to 
the  award  is  final  and  not  open  to  appeal. 

If  it  was  intended  to  submit  in  tliis  case, 
for  the  consideration  of  a  Full  Bench,  the 
question  referred  in  special  appeal  No.  868, 
as  to  whether  an  appeal  lies  from  the  deciaian 
of  a  Moonsiff  directing  the  filing  of  an  award 
made  under  a  reference  out  of  Court.  I  desire 
to  refer  to  my  judgment  in  the  last  Case  ia 
which  I  have  considered  at  some  length  this 
question  for  the  proper  answer,  namely,  that 
no  appeal  lies. 

In  this  case  I  observe  that  the  Moonsiff, 
after  having  allowed  oral  evidence  to  be  ad- 
duced on  the  subject  of  the  issue  whether  tiie 
defendant  consented  or  not  to  refer  matters  to 
arbitration,  decided  upon  such  evidence  against 
the  defendant  and  held  that  he  had  con- 
sented. 

If  the  views  I  have  expressed  in  the  last 
case  with  reference  to  the  meaning  of  Section 
327  are  correct,  the  denial  by  the  defendant 
of  the  submission  to  arbitration  should  have 
been  held  to  amount  to  sufficient  cause  shown 
against  the  award,  so  as  to  have  stayed  furtier 
action  on  the  part  of  the  Court. 

As,  however,  no  appeal  lies  in  this  case,  any 
error  which  has  been  committed  cannot  be 
rectified  by  this  Court  sitting  as  a  Court  of 
appeal. 

If  the  parties  consider  the  position  I  have 
advanced  tenable,  they  will  probably  take 
proper  steps  to  have  the  decision  of  the  Moon- 
siff set  right. 
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The  17th  April  1871. 


Present 


The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
JBayley,  A.  G.  Ifacpherson,  and  Dwarka- 
Bath  Mittsr,  Judges. 


BeTorslonary  Intoreat  —  Szeoatlon  - 
Seotlon  205  Act  VZZZ  of  1859. 


Case  No.  407  of  1870. 

Special  Appeal  from  a  decision  passed  hy  the 
Subordinate  Judge  of  Mgmensingh,  dated 
the  7th  December  1869,  reversing  a  decision 
of  the  Moonsiff  of  Nicklee,  dated  the  I2th 
AprU  1869. 

Ram  Chunder  Tantra  Doss  (Plaintiff)  Appel- 
lant^ 

versus 

Dhormo  Narain   Chuckerbutty   (one  of  the 
Defendants)  Respondent, 

Baboo  Hem  Chunder  Banerjee  for  Appellant. 

Baboos   Romesh    Chunder    Milter   and   Luleet 
Chunder  Sein  for  Respondent. 

The  interest  of  an  heir  according  to  Hindoo  Law  ex- 
pectant on  the  death  of  n  witiow  in  possession  is  not 
property,  but  a  mere  expectancy,  and  therefore  is  not 
rendered  liable  to  attachment  and  sale  in  execution  of 
a  decree  by  the  205th  Sectioa  of  Act  VIII  of  1859. 

This  case  was  referred  to  the  Full  Betich  hy 
Phear  and  Mitter,  J.  /.,  with  the  following 
remarks : — 


Phear f  J. — If  the  decision  of  a  Division 
Bench,  reported  in  XII  Weekly  Reporter, 
page  54,  be  correct,  then  the  judgment  of  the 
Lower  Appellate  Court  is  right.  But  we  feel 
ourselves  unable  to  concur  in  this  decision. 

Speaking  for  myself,  I  have  been  accus- 
tomed, when  sitting  in  the  other  side  of  the 
Court  and  there  dealing  with  execution  cases, 
to  consider  that  the  reversionary  right  of  an 
heir  to  the  last  male  holder  of  immoveable 

*  12  \y.  R.,  p.  45,  overruled. 


property  expectant  on  the  death  of  a  Hindoo 
widow  in  possession  did  not  constitute  such 
property  as  could  be  attached  and  sold  ia 
execution  of  a  decree.  The  right,  such  as  it 
is,  appears  to  us  to  amount  to  nothing  more 
than  an  expectation,  and  to  be  in  nowise  a 
vested  interest.  We  believe  that  there  have 
been  rulings  made  after  argument  going  this 
length  on  the  original  side  of  the  Court, 
though  we  are  not  at  this  moment  able  to  lay 
our  hands  upon  a  report  of  one.  Of  course, 
if  the  so-called  heir  voluntarily  sells  his 
reversionary  right  on  his  succeeding  to  the 
property  (if  he  does  so),  a  Court  of  Equity 
will  compel  him  to  fulfil  his  contract.  But 
such  a  case  differs  fundamentally  £rom  the 
one  before  us. 

If,  however,  the  decision  referred  to  be 
correct  law,  then  it  seems  that  there  remains 
at  least  one  issue  of  fact  necessary  for  the 
complete  determination  of  the  case  between 
the  parties  which  has  not  yet  been  tried  by 
the  Lower  Appellate  Court ;  and  we  ought 
therefore  to  send  back  the  case  for  the  pur- 
pose of  having  this  tried« 

Under  these  circumstances,  we  think 
that  we  are  obliged  to  have  recourse  to  a 
Full  Bench  for  guidance ;  and  having  regard 
to  the  facts  of  the  present  case,  we  shall  put 
our  question  into  the  following  shape  : — 

A  is  proprietor  in  possession  of  a  certain 
share  in  specified  property.  B  is  in  the  en- 
joyment of  the  remaining  share  of  the  estate 
of  a  Hindoo  widow,  i.  d  ,  as  the  widow  of  C, 
deceased,  the  last  presiding  proprietor  there- 
of. 

Would  A,  in  the  event  of  B  dying  in  his 
life- time,  be  the  immediate  heir  of  C  in 
respect  of  the  share  enjoyed  by  B  ?  Does  an 
attachment  of  the  whole  property  in  execution 
of  a  money  decree  against  A,  followed  by  sale 
of  the  rights  and  interests  of  A  in  that  pro- 
perty, pass  to  the  purchaser  the  expectant  or 
so-called  reversionary  right  of  A  to  the  share 
which  is  enjoyed  by  the  widow,  and  give  him 
a  good  title  to  possession  of  it  on  the  occur- 
rence of  the  death  of  the  widow  ? 

The  judgmcfit  of  the  Full  Bench  was  delivered 
as  follows  by — 

Korman,  C.  J. — We  are  all  of  opinion  that 
the  interest  of  an  heir,  according  to  Hindoo 
Law,  expectant  on  the  death  of  a  widow  in 
possession  is  not  property.  It  is  a  mere  ex- 
pectancy, and  therefore  not  rendered  liable  to 
attachment  and  sale  in  execution  of  a  decree 
by  the  205th  Section  of  Act  YUI  of  1859. 
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This  point  was  considered  after  very  full 
argument  in  a  case  reported  in  Yolnme  II 
Indian  Jurist  (N.  8.),  page  277,*   (Bhoobun 


*  Ordinary  Original  Civil  Jurisdiction. 

The  24th  Jane  1867. 

Present,: 

The  Hon'ble  J,  P.  Norman,  Jiulge, 

Bhoobun  Mohun  Banerjee,   Plaintiffs 

versus 

Thakoor  Doss  Biswas,  Defendant. 

The  Advocate  General  and  Byde  for  the  Plaintiff. 

Kennedy  and  Broughton  for  the  Defendant. 

Norman^  ./.—Mr.  Kennedy  on  behalf  of  the  defend- 
ant moved  to  set  aside  an  order  made  by  this  Court  on 
the  26th  of  April  last,  prohibiting;  the  defenrlant  from 
alienating  the  property  mentioned  in  the  tabular  state- 
ment nunexed  to  the  said  order;  and  another  or-er  dated 
the  14th  of  May  directinc:  the  Sheriff  of  Calcutta  to  sell 
the  above-mentionetl  property,  and  that  the  Sheriff 
might  be  restrained  from  proceeding  to  sell  the  pro- 
perty. 

The  plaintiff,  ha\inp  obtained  a  decree  in  this  suit 
for  rupees  8,040  for  debt  and  rupeea  215-8  for  costs, 
presented  to  this  Court  a  petition  under  Section  213  for 
the  attachment  of  a  number  of  houses  described  as  "be- 
longing to  the  estate  of  the  late  Rasmoney  Dossee  " 
and  obtaiuod  an  order  for  their  attachment  under  Sec- 
tion 235,  prohibiting  the  defendant  from  alienating  the 
same.  The  schedule  annexed  to  that  order  described  the 
property  attached  as  "  the  reversionary  right  of  the  de- 
"  fendant  in  the  following  properties,"  mentioning  the 
houses  in  detail. 

The  inventory  does  not  contain  a  specification  of  the 
4efeivdanV»  share  or  interest  therein  to  the  best  of  the  np- 
jt'iicanCs  beliej  and  so  far  as  he  has  been  able  to  ascertain 
/A«  «om«,  as  required  by  Section  213  This  is  a  grave 
irregularity.  A  debtor  whose  property  may  be  j^old  under 
a  loose  description  of  this  sort  might  sustain  great  injury 
by  it.  If  an  application  had  been  made  to  stay  the  sale 
on  account  of  this  defect  in  the  proceeding,  I  should 
probably  have  acceded  to  it.  and  compelled  the  plaintiff 
to  pay  any  costs  of  or  occasioned  by  the  application. 

The  nature  of  the  interest  which  the  plaintiff  seeks  to 
bring  to  sale  is  set  out  in  the  plaintiffs  petition. 
From  this  it  appears  that  Raj  Chunder  Doss  died,  leaving 
as  his  heiress  his  widow  Rasmoney  Dossee.  He  also 
left  four  daughters,  of  whom  two  afterwards  died  in 
the  life-time  of  their  mother,  each  leaving  one  son. 

On  the  death  of  Rasmoney,  she  was  succeeded  by  Sree- 
mutty  Puddomoney  Dossee  and  Sreemutty  Juggodumba 
Dossee,  the  serviving  daughters  of  Raj  Chunder  Doss. 

Takoor  Doss  Biswas  is  one  of  the  sons  of  Juggodumba 
Dossee  by  her  husband  Mothoor  Mohun  Biswas.  After 
the  death  of  his  mother  and  aunt,  he  will  apparently  be 
entitled  to  succeed  to  the  properties  now  in  their  pos- 
sesion as  a  heir  jointly  with  all  the  sons  of  his  mother 
and  her  sisters  who  shall  then  be  living. 

Mr.  Kennedy  contended  that  the  so-cnlled  revertion- 
ary  interest  of  Takoor  Doss  was  a  mere  expectancy,  add 
as  such  could  not  be  attached  in  execution  of  a  decree ; 
and  he  referred  to  a  case  decided  by  Mr.  Justice 
Macpherson,— Kor/ij  Koonwar  versus  Ktmul  Koonwar, 
VI  Weekly  Reporter,  p.  34, 


Mohun   Banerjee   versus   Thakoor   Doss  Bis- 
was ">    in    which    the    Court   on   the  original 


The  Advocate  General  contended  that  the  defendant 
haa  property  in  the  houses  mentioned  in  the  inventory, 
which,  under  the  201st  and  '2()5th  Sections,  is  liable  to  at- 
tachment and  sale  in  execution  of  the  decree.  The 
Advocate  Geiieral  also  took  a  preliminary  objection  that 
the  defendant  had  no  interest  in  the  quest  ion  and  no  right 
to  object  to  the  attachment;  that  if  the  sale  took  pUce 
and  the  attachment  and  sale  were  not  warranted  by  Act 
VIII,  nothing  would  pass  and  his  interest  would  not  be 
affected. 

I  think  that  there  is  nothing  whatever  in  the  second 
point.  If  the  defendant's  interests  were  now  sold,  ii 
would  only  realize  a  very  j^mall  sum.  Even  if  there 
were  no  chance  of  a  surplus,  he  would  have  an  interest 
in  seeing  that  the  property  was  sold  in  such  a  manner 
as  to  pay  his  debts.  On  that  ground  in  Pinches  rersus 
Harvey'  1  Queen's  Bench  Reports,  p.  868,  it  was  held 
that  a  defendant  against  whom  a  fiat  in  bankruptcy  had 
issued  was  not  disqualified  by  want  of  interest  from 
moving  to  set  aside  an  execution  on  a  judgment  re*ru- 
larly  entered  npon  a  warrant  of  attorney  on  the 
ground  of  bnd  frtith.  But  there  is  another  ground  on 
which  I  think  he  is  at  libefty  to  come  in  and  object  to 
the  attochment.  It  appears  to  me  that  if  he  allowed 
the  execution  to  go  on  without  taking  any  objection  to 
it,  and  permitted  his  creditor  to  get  satisfaction  by  a 
sale,  it  mitfht  hereafter  be  fairly  contended  tliat  he  was 
precluded  frem  objecting  that  nothing  passed  undo-  a 
sale  whicii  he  had  tacitly  allowed,  and  of  which  he  had 
elected  to  take  the  benefit. 

I  now  come  to  the  main  point  in  the  case.  Daughters 
take  the  inheritance  in  default  of  mule  issue,— Cole- 
brooke's  Digest,  Book  V,  Sections  419  and  420.  Gene- 
rally speaking,  no  doubt,  a  daughter  has  no  power  to 
alienate  property  which  she  takes  by  descent  from  htf 
father  to  the  detriment  of  the  other  heirs  of  her  father- 
See  Macnaghten's  Hindoo  Law,  Volume  2,  paces  224  and 
232 ;  Mussamut  Gyan  Koonwur  versus  iW^khan  Singh, 
4  Select  Reports,  'page  330.  But  it  is  expressly  laid 
down  that  she  may  make  a  gift  (of  a  limited  portion  of 
the  property)  to  a  son  on  account  of  his  filial  pietr— 
Co]ebr'*oke'a  Digest,  Book  V,  Section  353  and  notes  w 
Section  360.  She  has  also  apparently  a  power  similar 
to  that  of  a  widow  to  sell  or  charge  the  property  in 
case  of  neces>ity  for  the  pavment  of  the  debts  of  her 
father,  the  performance  of  Ler  funeral  rites,  the  snp- 
port  of  his  relatives  or  her  own  maintenance.  In 
Strange's  Hindoo  Law,  Volume  I,  page  140,  the  power 
of  a  daughter  is  treated  as  larger  than  that  of  a  widow. 
It  is  in  fact  cut  down  by  treating  the  texts  relatiac  to 
the  duties  and  powers  of  a  widow  in  this  respect  as 
applying  generally  to  the  case  of  women  who  take  pro- 
perty (other  than  stridhun)  by  inheritance.— See  I>ya- 
bhaga  Chapter  XI,  Section  2,  verse  31,  and  the  opi- 
nions of  the  pundits  in  the  case  lasr.  above  cited.  The 
daughter's  estate  cannot  be  faid  to  be  a  mere  life  estate, 
as  it  has  boen  treated  by  Sir  F.  Macnaghten's  Consider- 
ation on  Hindoo  Law,  page  67.  As  heiress  for  the  tirae 
being  in  possession,  the  daughter  represents  the  entire 
estate.  Her  position  appears  to  be  strictly  analogoas  to 
that  of  a  widow.  Now,  it  has  been  determined  that  a 
Hindoo  widow  has  not  a  mere  life  interest,  that  the 
whole  estate  is  for  the  time  vested  in  her,  absolutciy 
for  some  purposes,  though  in  some  respects  for  a  qoali* 
fied  interest — See  Sreemutty  Jadoomoney  Dabcc  versus 
Saroda  Prosonno  Mookerjee,  I  Boulnois,  p.  128:  Jadgro«)t 
of  Sir  James  Colvile  Doedem  Goluckmoney  D.ibeeperi« 
Degumbur  Dey,  II  Houlnots,  pp.  193  and  198;  Cossinath 
Bysack  rer^uaHurrosoonduree  Dossee,  Clarke's  Addi- 
tional Cases,  p.  91 ;  Katama  Natchiar  cersus  the  Rajah  of 
Shivagunga,*  IX  Moore's  Indian  Appeals,  pp.  SS^-tK^* 
In  Hurry  Doss  Dutt  versus  S.  M,   Upoorna  Dossee,  VI 


•  2  W,  B.,  P.  C,  p.  31. 
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side    followed   a  previous    decision   of    Mr. 
Justice  Campbell  and  Mr.  Justice  Macpherson 


Moore's  Indian  Appeals,  pp.  433-445  the  Privy  Coun- 
cil held  that  whether  or  not  daughters  stand  in  the  same 
situation  as  a  widow  with  regard  to  the  right  of  dispo- 
sition of  the  property,  they  at  all  events  stand  in  the 
same  situation  as  to  their  right  ot  administration  and 
right  of  enjoyment  of  the  property  for  their  own  lives  . 
and  on  that  ground  the  Court  refused  to  act  upon  the 
principles  which  are  applied  in  Courts  of  Equity  in 
England  for  securing  in  the  public  funds  property  to 
which  one  4>erson  is  entitled  in  possession  and  another 
in  remainder. 

Until  the  death  of  a  daughter  it  is  not  known  who 
will  suceed  her.  In  the  case  now  before  me  the  defend- 
ant is  not  the  immediate  heir  in  expectancy  of  either  his 
mother  or  his  aunt.  The  whole  property  will  go  in  the 
first  instance  to  the  sister  who  shall  survive.  After  the 
death  of  such  surviving  sister,  if  the  sisters  were  married 
when  the  property  devolved  on  them  the  sunriving  sons 
of  all  the  sisters  will  take  equally  per  capita.  Those 
to  whom  the  property  may  go  will  take  as  heirs  of  their 
grandfather.  Till  the  event  happens  on  which  the  pro- 
perty devolves,  the  several  sisters*  sons  are  merelv  ex- 
pectant heirs.  Ordinarily  the  possibility  of  succeeding 
in  a  mere  expectant  heir  is  no  property;  and  that  is  so 
here  unless  the  peculiar  inchoate  interest  by  birth  of  an 
heir  according  to  Hindoo  Law  is  a  present  interest  which 
places  him  in  a  position  different  from  that  of  the  heir  of 
an  estate  tail  according  to  English  Law.  Hindoo  Jurists, 
whose  opinions  are  received  as  law  in  Bengal,  lay  down 
that  the  expectant  interest  of  a  son,  in  other  words 
what  has  been  called  the  inchoate  right  of  inheritance 
by  birth,  is  not  property — Sec  Dyabhaga,  Chapter  I, 
Sections  13,  14,  15,  18,  19,  26,  30-38,  39,  42.  In  these 
passages  it  is  distinctly  declared  that  property  b  not 
vested  in  sons  while  the  father  lives :  they  have  no 
ownership  while  their  father  b  living. 


to  be  found  in  Volume  VI,  Weekly  Reporter, 
page  34. 

The  case  will  go  back  to  the  Division  Bench 
for  trial. 


The  case  of  Upooma  Dossee  in  fact  goes  a  long  wajr 
to  show  that  daughters*  sons  have  no  property  in  the  an- 
cestral estate  while  the  daughters  are  alive.  They  can- 
not interfere,  or  call  on  the  Court  to  interfere,  with  the 
management  of  the  property  by  the  daughter,  unless 
there  is  manifest  danger  to  the  estate  from  the  mode  i» 
which  the  daughter  is  dealing  with  it.  It  b  clear  that 
if  acting  within  the  limits  of  her  authority,  a  widow 
thinks  fit  to  alienate  any  particular  portion  of  the  pro- 
perty, she  has  a  right  to  do  so  without  tlpe  assent  of  the 
heirs.  No  heir,  no  alienee  of  an  expectant  heir,  could 
interfere  and  be  hetrd  to  say—"  I  object  to  your  sell- 
"  ing  this  house,  this  land,  or  this  piece  of  Government 
"  paper.  Sell  something  felse."  Within  the  limits  of 
their  powers,  whether  these  are  exactly  the  same  aa 
those  of  the  widow  or  not,  daughters  are  in  the  same 
positions  as  the  widow. 

It  is  therefore  not  only  a  mere  contingency  whether 
the  defendant  will  ever  take  as  heir,  but  it  is  also  un- 
certain what  he  will  take  if  he  ever  does  succeed  as  heir. 
The  conclusion  at  which  I  arrive  is  that  the  defendant 
b  merely  an  expectant  heir,  and  that  he  has  not  any 
property  in  the  ancestral  estate  now  in  the  possession 
of  his  mother  and  aunt. 

I  am  informed  by  Mr.  Justice  Macpherson  that  the 
case  reported  in  the  VI  Weekly  Reporter,  p.  34,  was  de- 
cided after  time  taken  by  the  Court  and  that  it  was 
very  fully  considered. 

As  I  entirely  agree  with  the  ▼  iew  taken  by  the  Court 
in  it  appellate  branch  in  that  case,  it  only  remains  for 
me  to  say  that  the  attachment  and  order  for  sale  must 
be  set  aside  with  costs  and  the  Sheriff  restrained  from 
selling  the  property. 
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The  17th  April  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  A.  G.  Macpherson,  and  Dwarka- 
Dalh  Mitter,'  Judges. 

Sobooleat— Share-ltolders—Frao- 
tlonal  shares. 

Case  No.  1798  of  1870  under  Act  X    of 
1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  7th 
June  1870,  reversing  a  decision  of  the 
Deyuty  Collector  of  that  District,  dated 
the  1st  March  1870. 

lodur    Chuoder    Doogur  (Plaintiff)   Appel- 
lant, 

versus 

Biudabun  Beharee    (Defendant)    Respond- 
ent. 

Baboos  Hem  Chunder  Banerjee  and  Deben- 
der  Chunder  Ghose  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for  Respond- 
ent. 

In  a  suit  in  which  the  semindar  songht  to  recover 
potsession  with  mesne  profits,  the  tenant  declared  the 
land  to  be  rent-free.  The  decree  gained  by  the  zemin- 
dar declared  the  land  to  be  mil,  but  refused  to  give 
possession  and  mesne  profits,  and  it  declared  the  de- 
fendant entitled  to  possession  so  long  as  he  performed 
the  service  for  which  the  land  was  granted,  but  that 
on  his  failure  to  do  so  the  zemindar  might  resume  the 
Und.    The  zemindar  did  not  resume ;  but  the  present 


plaintiff,  who  is  a  purchaser  from  the  zemindar,  sued 
for  a  kubooleut,  from  the  tenant  who  is  still  in  posses- 
sion. Held  that  the  plaintiff  was  not  entitled  to  a 
kubooleut  as  the  tenant  might  be  perfectly  willing,  so 
far  as  was  known,  to  perform  the  service  which  he  was 
required  to  render. 

Per  Norman^  C.  Jl— As  a  general  rule,  the  holder  of 
a  tenure  cannot  be  sued  by  owners  of  fractional  shares 
in  the  superior  tenure  for  separate  kubooleuts  according 
to  the  proportions  to  which  they  allege  themselves  to 
be  entitled  in  the  superior  tenure. 

Per  Mitter^  J.— The  share-holders  of  an  undivided 
estate  have  no  right  to  divide  a  holding  or  tenure  with- 
out the  consent  of  the  tenant  The  pa3nnent  to  each 
share-holder  of  his  quota  of  the  rent  is  of  itself  no 
evidence  of  such  consent ;  although  when  coupled  with 
other  facts  and  circumstances,  it  may  justify  a  Court 
of  justice  in  coming  to  the  conclusion  that  the  tenant 
actually  consented  to  the  division  of  his  tenure  into  a 
oorrespooding  number  of  distinct  holdings. 

This  case  was  referred  to  the  Full  Bench 
by  Kemp  and  Glover,  J.  J.,  with  the 
following  remarks  : — 

Glover,  J. — I  do  not  see  how  we  can 
(under  the  Court's  Rules  of  Practice)  avoid 
sending  this  case  to  the  Full  fiench. 

The  point  for  decision  is  whether  a  suit 
by  the  owner  of  a  fractional  share  of  an 
undivided  estate  for  a  kubooleut   will  lie. 

In  Niddee  Ram  Sircar  versus  Dhun- 
kishen  Bhuttacharjee  (VI  Weekly  Reporter, 
53)  it  was  decided  by  Bayley  and  Sumbhoo- 
nath  Pundit,  J.  J.,  that  such  a  suit  could  be 
brought. 

In  Soorat  Soooduree  Debia  versus  Messrs. 
R.  Watson,  and  Co.  (XI  Weekly  Reporter,  p. 
25)  Norman  and  E.  Jackson,  J.  J.,  held  that 
nothing  in  Act  X  of  l8o9  gave  authority 
to  a  party  entitled  to  a  fractional  share  of 
an  undivided  estate,  though  he  might  be 
receiving  a  definite  portion  of  rent  from  the 
tenant,  to  maintain  a  suit  for  a  kubooleut  in 
respect  of  such  undivided  share. 

But    in    Oodoy    Chunder    Dhur    versus 
Kalee  Tara  Dassee  (XI  Weekly  Reporter,  p. 
P 
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398)  Bayley  aod  Dwarkanath  Mitter,  J.  J., 
raled  that  where  no  partition  had  been  made 
between  several  landbolderB,  no  one  of  the 
co^parceners  had  a  right  to  sue  for  a  kaboo- 
leat  for  his  own  fractional  share.  The 
question^  howoTer,  as  to  whether  the  tenant 
had  been  paying  rent  separately  to  the  co- 
parcoDor  suing  for  a  kubooleut  did  not  arise 
in  this  case.  ;  and  the  two  precedents  are 
not  therefore  absolutely  opposed  to  each 
other. 

In  the  case  of  Gunganarain  Dass  versus 
Sharoda  Mohun  Roy  (XII  Weekly  Re- 
porter, page  31)  Macpherson  and  E.  Jack- 
son, J.  J.,  held  that  a  suit  by  one  of  seve- 
ral joint  proprietors  to  recover  a  certain 
proportion  of  rent  said  to  be  payable  by 
defendants  will  not  lie  in  the  absence  of  the 
other  joint  proprietors,  unless  the  defendants 
have  paid  their  rents  to  the  plaintiff  sepa- 
rately or  have  agreed  to  do  so. 

The  last  reported  case  is  Romanath 
Ruckhit  versus  Chand  Huree  Bhooya  (XIV 
Weekly  Reporter,  page  432)  in  which  the 
leurned  Judges  (Bay ley  and  Paul,  J.  J.,)  fol- 
lowed the  ruling  in  Gunganarain  Dass  versus 
Sharoda  Mohuu  Roy. 

They  did  not  think  it  necessary  to  refer 
the  point  to  a  Full  Bench,  although  there 
was  a  conflict  of  decisions  on  the  subject, 
because  as  Mr.  Justice  £.  Jackson  had  seen 
reason  to  change  the  opinion  he  had  come 
to  in  the  case  of  Soorut  Soouduree  Debia, 
the  decison  in  that  cuse  was  that  of  one 
Judge  only  (Mr.  Justice  Norman). 

I  do  not  see  what  difference  this  makes. 
The  decision  in  the  case  of  Soorut  Soon- 
duree  Debia  has  never  been  re-viewed,  but 
remains  to  all  intents  and  pnrposes  a  bind- 
ing decision,  notwithstanding  that  one  of 
the  learned  Judges  who  took  part  in  it  saw 
afterwards  reason  to  change  his  opinion. 


And  so  long  as  this  decision  stands,  it  is 
undoubtedly  in  direct  conflict  with  the  other 
decisions  noted  above,  and  especially  with 
that  of  the  8th  of  December  1870  (XIY 
Weekly  Reporter,  page  432.) 

Under  these  circumstances^  I  think  thit 
we  ought  to  refer  the  present  case  to  a 
Full  Bench. 

Kemp^  J. — There  certainly  is  a  conflict 
in  the  decisions.  I  have  no  objection  to  the 
case  being  referred  to  the  Full  Bench. 

The  following  are  the  judgments  of  the 
Full  Bench  .— 

Norman^  C,  J. — In  the  present  case,  the 
defendant  appears  to  be  holding  18  beegahs 
of  land  under  a  tenure  the  conditions  of 
which  bind  him  to  render'  certain  services 
to  the  zemindar  as  a  bearer.  The  zemindar 
brought  a  suit  against  the  defendant  who 
set  up  that  he  held  his  land  as  lakheraj,  or 
rent-free.  The  decree  of  the  Appellate 
Court  declared  that  the  mal  rights  of  the 
zemindar  had  been  established  ;  that  the  de- 
fendant's claim  to  hold  lakheraj  should  be 
set  aside  ;  that  the  zemindar's  claim  for 
khas  possession  and  wassilat  should  be  dis- 
missed ;  and  further  declared  that  if  the 
ryot,  that  is,  the  defendant  in  the  present 
case,  failed  to  perform  service  as  a  bearer, 
the  zemindar  would  be  at  liberty  to  resume 
the  land. 

The  present  suit  is  brought  by  a  person 
who  purchased  a  10  annas  share  of  the 
putnee,  and  a  one  anna  share  of  the  zemia- 
daree  to  which  the  defendant's  tenure  was 
subordinate.  The  suit  is  brought  for  tie 
purpose  of  obtaining  a  kubooleut  for  11 
annas  as  his  proportion  of  the  jomma  or 
money  rent,  which  he  supposes  to  be  assess* 
able  on  the  land  which  was  in  the  defend- 
ant's possession  as  service  land;  service  not 
being  now  required  of  him. 
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The  point  referred  for  oar  decision  is 
this:— 

'*  Whether  a  suit  by  the  owner  of  a  frao- 
"  tional  share  of  an  undivided  estate  for  a 
"kubooleut  will  lie/' 

A  tenure  is  an  entire  thing.  The  obli- 
gation to  paj  the  rent  reserved  upon 
the  letting  of  land  or  in  respect  of  the 
tenure  of  land  by  a  ryot  is  either  a  contract 
or  an  obligation  in  the  nature  of  a  contract 
to  pay  the  rent.  The  obligation  is  single 
aud  entire.  A  tenant  is  not  liable  to  have 
an  entire  tenure  sub-divided  and  split  up 
against  his  own  will  and  to  his  own  pre- 
judice, by  any  act  on  the  part  of  the  persons 
to  whom  he  is  liable  to  pay  rent.  Again, 
the  contract  or  obligation  to  pay  rent  as  a 
single  sum  cannot  be  split  up  and  sub-divided 
and  converted  into  several  obligations  to 
pay  different  proportionate  parts  of  the  sum 
to  different  individuals  at  the  will  of  the 
party  to  whom  the  rent  is,  payable.  But 
if  all  the  obligors  to  whom  the  entire  rent 
is  payable  could  not,  against  the  will  of  the 
tenant,  increase  the  burden  of  the  obliga« 
tion  by  compelling  the  ryot  to  pay  to  several 
persons  at  different  places  and  in  separate 
proportions,  much  less  can  one  share-holder, 
who  could  not  in  absence  of  the  others  even 
sue  alone  to  enforce  the  original  obligation, 
maintain  a  suit  to  compel  the  ryot  to  pay 
him  a  proportion  of  the  debt.  If  such  a 
suit  could  be  maintained,  the  greatest  in- 
justice would  be  done  to  ryots.  A  ryot's 
undertaking   is   to  pay  his  rent  simply,  not 


to  pay  to  the  several  proprietors  according 
to  their  shares.  The  ryot  sued  by  a  person 
who  alleges  himself  to  be  entitled  to  a  parti- 
cular share  of  the  rent  has  no  means  of 
knowing  what  are  the  rights  of  the  differ- 
ent co-proprietors  as  amongst  themselves. 
If  he  were  sued  and  compelled  to  enter  into 
a  kubooleut  for  8  annas  of  the  rent  by  one 
CO- proprietor,  he  might  afterwards  fiud 
that  he  had  no  answer  when  sued  by 
another  who  alleged  that  he  had  a  10  annas 
share.  I  may  say  that  since  I  have  sat  in 
this  Court,  I  have  seen  several  instances  in 
which  ryots  have  been  compelled  by  pro- 
ceedings of  an  analogous  character  to  pay 
18  annas  in  the  rupee. 

I  think  it  clear  that,  as  a  general  rule,  the 
holder  of  a  tenure  cannot  be  sued  by  owners 
of  fractiouul  shares  in  the  superior  tenure 
for  separate  kubooleuts  according  to  the 
proportions  to  which  they  allege  themselves 
to  be  entitled  in  the  superior  tenure. 

In  the  case  before  us,  for  aught  that  I 
know  it  may  be  that  while  the  11  annaa 
share-holder  represented  by  the  plaintiff 
wants  a  money  rent,  the  5  annas  share- 
holder may  desire  to  be  carried  in  his 
pulkee. 

I  do  not  mean  to  say  that,  where  a  frac- 
tional share  of  an  undivided  estate  is  held 
by  the  subordinate  tenant  as  a  separate 
tenure,  a  suit  for  a  kubooleut  in  respect  of 
such  fractional  share  of  such  estate  will  not 
lie  against  the  tenant.    Nor  do  I  contend 
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that  the  several  owDers  of  shares  in  a 
zemindaree  may  Dot  sae  separately  for  pro* 
portions  of  rent  payable  to  each  of  each 
owDors  in  cases  where  the  facts  give  rise  to 
the  presumption  of  an  agreement  by  all 
parties  that  the  rent  shoal d  be  paid  id  separ- 
ate fractional  shares  to  the  several  parties 
interested. 

The  party  who  caused  this  reference  must 
pay  two  gold  mohurs  as  costs. 

Lochj  J. — I  desire  to  add  a  few  words. 
It  appears  to  me  that  looking  at  the  facts 
of  this  case,  as  they  are  now  disclosed  to  us, 
we  ought  not  to  answer  the  question  which 
has  been  referred  to  us  because  it  does  not 
arise  in  the  present  case. 

The  zemindar  sought  to  recover  posses- 
sioD,  with  mesoe  profits.  The  tenant  declar- 
ed the  land  to  be  rent-free.  The  decree 
gained  by  the  zemindar  declared  the  land  to 
be  mal  but  refused  to  give  possession  and 
mesne  profits,  and  it  declared  the  defendant 
entitled  to  possession  so  long  as  he  perform- 
ed the  service  for  which  the  land  was  grant- 
ed, but  that  on  his  failure  to  do  so  the  zemin- 
dar might  resume  the  land.  There  the  mat- 
ter rests.  The  zemindar  did  not  resume. 
But  the  plaintiff,  who  is  a  parchaser  from 
the  zemindar,  comes  in  and  asks  for  a  ku- 
booleut  from  the  tenant  who  is  still  in  pos- 
session, and  perfectly  williog,  so  far  as  we 
kDow,  to  perform  the  service  which  he  is 
required  to  reuder. 

IlDder  these  circumstances,  the  question 
which  has  been  referred  to  us  does  not  arise, 


and  I  think  we  should  decline  to  auswer  it. 

Macpherson,  J, — The  circumstances  be- 
fore us  are  so  peculiar  that  the  general  ques- 
tion referred  to  us  can  scarcely  be  said  to 
arise  at  all.  I  therefore  desire  to  limit  my 
answer  to  the  particular  case  which  is  oow 
before  us.  It  is  clear  the  plaioliff  cannot 
be  entitled  to  a  kubooleut  as  Mr.  Justice 
Loch  has  shown. 

Bay  ley  ^  J. — I  am  of  the  same  opinioa 
with  Mr.  Justice  Loch.  I  also  think  that 
the  question  referred  does  not  arise  on  the 
facts  stated  in  the  plaint  or  in  the  decree. 
Upon  the  facts  as  stated  by  the  Chief  Jus- 
tice, I  think  it  clear  that  a  suit  as  brought 
in  the  present  case  would  not  lie. 

Mitter,  J, — I  concur  in  the  opinion  ex- 
pressed by  Mr.  Justice  Loch.  The  point 
referred  to  us  does  not  arise  on  the  facU 
admitted  by  the  plaintiff,  and  I  do  not  there- 
fore think  myself  bound  to  express  any 
opinion  upon  it.  I  wish  to  state,  however, 
that  as  a  matter  of  principle,  the  share- 
holders of  an  undivided  estate  have  no 
right  to  divide  a  holding  or  tenure  without 
the  consent  of  the  tenant.  The  payment 
to  each  share-holder  of  his  quota  of  the 
rent  is  of  itself  no  evidence  of  such  consent ; 
although  when  coupled  with  other  facts  and 
circumstances,  it  may  justify  a  Court  of 
justice  in  coming  to  the  conclusion  that  the 
tenant  actually  consented  to  the  division  of 
his  tenure  into  a  corresponding  number  of 
distinct  holdings. 
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The  24th  January  1871. 

Present : 

The  Hou'ble  J.  P.  Nonnan,   Officiating  Chief 
Juttice,  aad  the  Hon'ble  J.  B.  Phear,  Judge. 

Agrreement  *-Zilmitatloii— Claaaes  10 
and  16  Section  1  Act  XZV  of  1859. 

On  Appeal  from  the  decision  of  the  Bbn^hle  W. 
Mardi/y  exercising  the  Ordinary  Original 
Civil  Jurisdiction  of  the  High  Court. 

8.  J.  Leslie  (one  of  the  Defendants)  Appel- 
lant, 

versus 

Ponohanun  Mitter  (Plaintiff)  Respondent. 

Mr.  Eyde  and  Mr.  Emns  for  the  Appellant. 

Mr.  Phillips  for  the  Respondent 

The  plaintiff  sued  under  an  agreement,  which  was 
executed  before  the  Regiatration  Law  came  into  effect, 
under  which  he  entered  into  the  service  of  the  de- 
ftfodant,  an  attornej,  and  by  which  he  agreed,  amongst 
other  tfainga,  to  advance  the  defendant  snch  snms  of 
money  as  he  may  request  not  exceeding  10,000  rupees 
at  (me  time  and  not  exceeding  the  fths  value  of  all  bills, 
atodis,  Ac  of  the  defendant's  business,  which  bills,  stocks, 
dtc,  the  defendant  was  to  make  over  to  the  pUintiff  and 
hiasuretv  who  were  to  have  the  custodv  of  and  a  lien  on 
all  snch  tjills,  stocks,  *c ;  and  the  defendant  was  under 
the  deed  to  pay  interest  at  9  per  cent  per  annum  on  ail 
advances  made  to  him  by  the  plaintiff. 

Ekld  that  the  suit  was  one  for  a  breach  of  a  con- 
iTucl  in  wriung  signed  by  th«  defendant  to  be  bound 
thereby  within  Clause  10  Section  1  Act  XIV  of  18o9; 
tmi  aa  the  docnment  conld  not  be  restored  at  the  ume 
of  Its  exocution,  the  period  of  limiUtion  applicable  to  it 
lA  6  years  under  Clause  16  of  that  Section. 

This  was  a  suit  by  the  plaintiff  founded  on 
an  agreement  dated  the  9th  April  1864,  the 
terms  of  which  ran  as  follows : — 

Articles  of  agreement  made  and  entered  in- 
to between  8heppard  John  Leslie  of  Calcutta, 
solicitor  of  the  first  part,  Punchanun  Milter 
of  BaranoBsey  Ghose's  Street  in  Calcutta  of 
the  second  part,  and  Sreemutty  Prosono  Coo- 
nuree  Doesee  of  Button  Sircar's  Garden  Street 
in  Calcutta,  wife  of  Ifilmoney  MttUi<;k  of  the 
third  part,  wUoesse^ 


First. — That  the  said  Punchanun  Mitter 
shall  and  will  employ  himself  for  the  term  of 
twelve  months  from  the  1st  day  of  April  1864 
as  cashier  and  accountant  to  the  said  Sheppard 
John  Leslie,  and  shall  and  will  retain  and 
keep  under  him  an  establishment  consisting 
of  a  native  cashier,  two  collecting  sircars, 
and  one  durwan,  and  shall  and  will  devote 
his  whole  time  to  such  employment. 

Second.-^ThBi  the  said  Sreemutty  Prosono 
Coomaree  Dossee  shall  and  will  stand  and  be 
security  for  the  Punchanun  Mitter,  and  shall 
and  will  make  good  any  losses  sustained  by 
the  said  Sheppard  John  Leslie  on  account, 
neglect,  or  default  of  the  said  Punchanun 
Mitter. 

TJiird. — That  the  said  Punchanun  Mitter 
and  Prosono  Coomaree  Dossee  shall  and  will 
be  securities  for  the  said  cash  establishment 
of  the  said  Punchanun  Mitter,  and  shall  make 
good  all  losses  sustained  by  the  said  Sheppard 
John  Leslie  by  reason  of  any  act,  default  or 
neglect  of  the  said  cash  establishment  or  any 
of  them. 

Fourth. — That  the  said  Punchanun  Mitter 
shall  receive  from  the  said  Sheppard  John 
Leslie  monthly,  and  every  month  during  the 
continuance  of  these  presents,  the  sum  of 
rupees  250  for  his  personal  allowances  and 
for  his  said  cash  establishment,  which  said 
salary  is  to  be  paid  on  the  15th  of  every 
succeeding  month. 

Fifth. — That  such  cash  establishment  shall 
be  appointed  by  the  said  Punchanun  Mitter 
with  the  consent  of  the  said  Sheppard  John 
Leslie,  and  shall  be  liable  to  dismissal  or  fine 
at  the  option  of  the  said  Sheppard  John 
Leslie,  and  all  fines  which  the  said  Sheppard 
John  Leslie  may  impose  on  sufficient  cause 
being  shewn  shall  be  deducted  from  the  said 
monthly  sum  of  rupees  250, 

Sixth.—Thai  the  said  Punchanun  Mitter 
and  Sreemutty  Prosono  Coomaree  Dossee  shall, 
from  time  to  time  on  requisition  being  made 
to  either  of  them,  advance  to  the  said  Shep- 
pard John  Leslie  such  sums  of  money  as  he 
may  request,  provided  there  shall  be  at  no  one 
time  a  larger  sum  due  by  the  Sheppard  John 
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Leslie  on  account  of  such  advances  than  three- 
fourths  value  of  all  hills,  stocks,  and  other 
property  which  the  said  Sheppard  John  Leslie 
will  make  over  to  the  said  Punchanun  Mitter 
and  Sreemutty  Prosono  Coomaree  Dossee ;  pro- 
vided also  that  the  said  advance  shall  not  ex- 
ceed in  total  at  one  time  rupees  10,000. 

Seventh. — That  the  said  Sheppard  John 
Leslie  shall  pay  interest  on  all  such  advaoces 
at  the  rate  of  9  per  cent,  per  annum,  and 
that  the  said  Punchanun  Mitter  and  Sree- 
mutty Prosono  Coomaree  Dossee  shall  have 
lien  for  all  such  advances  on  all  hills,  stocjis, 
and  other  property  of  the  said  Sheppard  John 
Leslie,  which  the  said  Punchanun  Mitter  and 
Sreemutty  Prosono  Coomaree  Dossee  shall 
have  in  their  custody  as  security  for  such 
advances.  The  said  Sheppard  John  Leslie 
will  he  at  liberty  to  realize  such  bills  and  sell 
such  stock  as  he  shall  deem  necessary,  provided 
the  money  will  be  paid  to  Sreemutty  Prosono 
Coomaree  Dossee  and  Punchanun  Mitter  in 
payment  of  such  advances :  should  there  be  any 
surplus  money  remaining  after  the  settlement 
of  the  account,  such  money  will  be  credited  to 
the  account  of  the  said  Sheppard  John  Leslie. 

Eighth. — That  monthly  accounts  shall  be 
delivered  to  the  said  Sheppard  John  Leslie 
of  all  bills  delivered  to  the  said  Cash  Depart- 
ment for  realization,  and  of  the  amount  rea- 
lized and  of  the  cash  dealings  and  transac- 
tions of  the  office  of  the  said  Sheppard  John 
Leslie.  Dated  this  ninth  day  of  April  one 
thousand  eight  hundred  and  sixty-four. 

S.  J.  LESLIE. 
PUNCHANUN  MITTER. 

SREEMUTTY  PROSONO  COO- 
MAREE DOSSEE." 

The  plaintiff  alleged  that  he  fulfilled  the 
terras  of  the  agreement  in  every  particu- 
lar, and  that  he  advanced  certain  sums  ag- 
gregating rupees  7,736-4*3  to  the  defendant  in 
accordance  with  the  agreement,  against  which 
he  received  from  the  defendant  payments  for 
principal  and  interest  amounting  altogether  to 
rupees  2,200.  The  balance  due  to  the  plaint- 
itt'  on  the  advances  made  by  him  and  inter- 
est thereon,  after  giving  credit  for  the  sums 
received  from  Leslie,  was  rupees  8,938-12-3. 
The  plaintiff  further  claimed  rupees  1^764-8 
for  salary  from  April  1864  to  August  J 86 1. 
He  accordingly  sued  for  Ihe  totnl  sum  of 
rupees  l,u69-4-3  under  the  agreement,  and 
also  as  money  owing  to  him  by  the  defendant, 
for  money  lent  to  the  defendant,  and  foi  work 
and  labor  done  by  plaintiff  for  the  defendant 
t^eliQ  ^\  his  l^au^st^  Ha4  for  »Quey  j^W  by 


the  plaintiff  to  the  use  of  the  defendant  at 
his  request  for  interest,  and  for  money  found 
due  by  the  defendant  to  the  plaintiff  upon  an 
account  stated  between  them. 

The  defendant  admitted  the  agreement  under 
which  the  plaintiff  entered  into  his  service, 
but  alleged  that  the  plaintiff  did  not  fulfil 
several  of  the  terms  of  the  agreement,  and 
that  he  absented  himself  frequently  from 
his  duties.  The  defendant  further  pleaded 
that  the  suit  was  barred  by  limitation. 

The  judgment  of  Markhy,   J.,  at  tk 
original  trial  was  as  follotos : — 

I  think  that  the  objection  on  the  statute 
of  limitation  has  failed.  The  case  is  oue 
which  falls  under  a  very  peculiar  rule  laid 
down  in  several  cases  which  are  referred  lo 
in  Thomson  on  the  Law  of  Limitation  (page 
144  of  the  last  Edition),  which  lay  down  that 
as  no  period  is  fixed  by  Clause  10  Section  I 
Act  XIV  of  1859  within  which  suits  may  be 
brought  for  breach  of  a  contract,  which  could 
not  be  registered  by  any  law  in  force  at  the 
time  of  its  execution,  the  law  of  limitation 
applicable  to  such  suits  is  Clause  16;  and 
there  is  no  contention  that  this  is  not  a  con- 
tract which  could  be  registered.  I  therefcre 
think  that  the  Clause  which  is  applicable  ii 
Clause  16.  But  the  argument  of  Mr.  Evans 
is  that  this  is  a  suit  not  upon  that  written  con- 
tract, because  there  is  no  express  provision  that 
the  advances  will  be  repaid,  and  that  it  must  be 
either  upon  a  contract  implied  from  the  agree- 
ment or  from  the  advance  itself.  He  con- ' 
tends  that  any  stipulation  which  is  to  be  im- 
plied from  a  written  contract,  is  not  itself  a 
stipulation  for  which  there  is  a  written  en- 
gagement. It  has  been  contended  that  this  is 
similar  to  the  case  of  a  mortgage  where  Ibcre 
is  no  express  covenant  to  repay  the  money 
advanced,  and  that  in  that  case  if  there  is 
any  implied  contract  it  is  not  a  specialty  debt 
I  do  not  however  see  the  analogy  between  die 
two  cases.  The  case  Mr.  Evans  referred  to 
is  that  of  Ivens  verms  Elwes,  1  Jurist  N.  St 
page  6.  That  case  seems  to  me  rather  to  go 
against  the  view  which  he  contends  for. 
The  question  there  was  whether  the  recital 
under  seal  that  the  debt  was  due  made 
the  debt  which  otherwise  was  not  due  into 
a  specialty  debt.  The  only  question  which 
was  considered  by  the  Vice-Chancellor  waa 
what  was  the  intention  of  the  parties.  He 
seems  to  intimate  that  if  according  to  the  true 
construction  of  the  deed  the  debt  could  be 
considered  to  be  as  declared  to  be  due,  Iw 
would  have  so  held  although  there  was  no 
ejjccittl  coTeL>au^  W  I'ay.    It  eetnu  to  me  tM 
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this  view^  ia  supported  by  the  ease  of  Wood 
venu2  The  Governors  and  Company  of  Copper 
Miners  in  England,  17  C.  B.,  Old  Series,  906, 
where  it  was  held  that  even  in  the  case  of  spe- 
cialty what  must  be  looked  to  was  not  the 
particular  words  but  the  intention  of  the 
parties. 

However  that  may  be  in  a  case  in  which  the 
question  arises  on  a  deed,  I  have  no  doubt 
that  that  is  so  where  the  question  arises  on  a 
written  contract.  Looking  to  the  intention 
of  the  parties,  I  have  no  doubt  that  it  was 
their  intention,  an  intention  which  I  think  is 
clearly  though  not  expressly  stated,  that  the 
plaintiff  should  lend  money  to  Mr.  Leslie 
whenever  Mr.  Leslie  required  it  up  to  a  cer- 
tain amount,  that  he  was  to  repay  himself 
from  the  fees  as  they  were  collected,  and  that 
Mr.  Leslie  should  pay  him  the  balance.  I 
think  there  is  no  difference  between  an  engage- 
ment which  is  implied  from  a  written  contract 
and  an  express  written  contract :  an  express 
intention  and  an  implied  intention  are  the 
same  when  once  the  intention  is  ascertained. 
The  real  question  is  what  is  the  real  intention 
of  the  parties. 

In  accordance  therefore  with  the  decision  to 
which  I  have  referred,  I  hold  that  this  case 
falls  within  Clause  16  of  the  Limitation  Act 
and  that  plaintiff  had  six  years  to  sue. 

As  regards  the  salary  claimed  by  the 
plaintiff,  I  am  of  opinion  that  there  is  no 
written  engagement  on  the  part  of  Mr.  Leslie 
to  pay  any  thing  which  accrued  due  for  salary 
after  the  31st  March  1865,  and  if  plaintiff 
went  on  after  that  it  must  be  under  some  other 
authority  than  has  been  put  forward  in  this 
Buit  I  don't  read  the  letter  of  the  10th  of 
December  1 867  as  containing  any  acknowledg- 
ment by  Mr.  Leslie  that  such  salary  was  due. 
The  letter  seems  to  me  to  express  a  desire  on  the 
part  of  Mr.  Leslie  to  be  informed  what  the 
real  nature  of  the  claim  was,  and  he  reserved 
to  himself  the  right  to  resist  any  claim  which 
may  be  made. 

The  Court  then  made  the  usual  order  re- 
ferring the  case  to  Chambers  for  the  purpose 
of  taking  the  accounts  between  the  parties. 
The  Correspondence  on  the  pleadings  was 
admitted  on  both  sides.  The  question  of 
coats  was  reserved  till  after  the  accounts  were 
Battled. 

On  the  appeal,  Hyde  and  Evans  for  the 
appellant  contended  that  the  case  fell  not  undur 
Clause  16,  but  under  Clause  9  Section  I  Act 
XIV  of  1859.  As  to  whether  a  debt  was 
*  specialty  4tJW  or  not,  they  pited  Wynch 


and  Grant,  2  Dreury,  312 ;  Adey  and  Arnold, 
2  De  Qex  Macnaghten  and  Gordon,  432 ;  and 
Ivens  and  Elwes,  1  Jurist,.  N.  8.,  6. 

Phillips  for  the  respondent  was  not  called 
upon. 

Thf  judgment  of  the  Appellate  Court  was  de' 
livered  as  follows  hy 

Normm,  C.  J. — This  is  a  suit  by  Puncha- 
nun  Mitter  against  Sheppard  John  Leslie, 
who  is  an  attorney  of  this  Court,  to  recover 
rupees  8,938-12-3  for  monies  lent,  and  ru- 
pees 1,754-8  for  salary.  The  salary  appears 
to  be  barred  by  limitation,  but  Mr.  Justice 
Markby  has  made  a  decree  in  favor  of  the 
plaintiff  for  the  amount  of  monies  advanced  to 
Mr.  Leslie,  subject  to  an  account.  From  that 
decision  Mr.  Leslie  has  appealed,  and  I  pro- 
pose to  state  very  shortly  the  facts  on  which 
the  question  raised  by  the  appeal  turns,  r»«., 
whether  the  claim  of  the  plaintiff  for  monies 
advanced  by  him  is  barred  by  limitation. 

On  the  9th  April  1864,  Mr.  Leslie  entered 
into  an  agreement  with  the  plaintiff  Punoha- 
nun  Mitter  and  one  Sreemutty  Prosono 
Coomaree  Dossee,  by  which  Punchanun  Mitter 
engaged  to  employ  himself  as  cashier  and 
accountant  of  Mr.  Leslie,  to  keep  under  him 
an  establishment  consisting  of  a  native  cashier, 
2  collecting  sircars,  and  one  durwan,  and  tQ 
devote  his  whole  time  to  such  employment. 
Prosono  Coomaree  Dossee  was  to  be  the  surety 
for  Punchanun  Mitter.  Punchanun  Mitter  and 
Prosono  Coomaree  Dossee  further  engaged 
that  they  would  from  time  to  time,  on  re- 
quisition made  to  either  of  them,  pay  to  Mr. 
Leslie  such  sums  of  money  as  he  might  request, 
subject  to  the  following  provisions  : — •'  There 
**  shall  be  at  no  one  time  a  larger  sum  due 
'*  by  Mr.  Sheppard  John  Leslie  on  account  of 
"  such  advances  then  three-fourths  value 
"  of  all  bills,  stocks,  and  other  property, 
'*  which  the  said  Sheppard  John  Leslie 
*'  will  make  over  to  the  said  Punchanun 
''  Mitter  and  Sreemutty  Prosono  Coomaree 
''  Dossee.  Provided  also  that  the  said  advance 
"  shall  not  exceed  in  total  at  one  time  rupee* 
"  ten  thousand.''  There  was  also  an  agree- 
ment  that  Mr.  Leslie  should  pay  interest 
on  all  advances  at  the  rate  of  9  per  cent, 
and  that  Punchanun  Mitter  and  Prosono 
Coomaree  Dossee  **  shall  have  a  lien  for  all 
**  such  advances  on  all  bills,  stocks  and  other 
'*  property  of  the  said  Sheppard  John  Leslie, 
**  which  the  said  Punchanun  Mitter  and 
**  Sreemutty  Prosono  Coomaree  Dossee  shall 
**  have  in  their  custody  as  security  for  such 
"  advances.  The  said  Sheppard  John.  Leslie 
**  will  be  ftt  liberty  to  realize  such  bills  and 
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''sell  such  stock  as  he  shall  deem  neoes- 
'*  sarf,  provided  the  money  will  be  paid  to 
"  Sreemutty  Prosono  Coomaree  Dossee  and 
•*  Punchanun  Miner  in  payment  of  such  ad- 
**  vances :  should  there  be  any  surplus  money 
**  remaiaing  after  the  settlement  of  the  ac- 
''  count)  such  money  will  be  credited  to  the 
«  account  of  the  said  Sheppard  John  Leslie." 

That  agreement  was  made  on  the  9th  of 
April  1864  before  the  Registration  Act  of 
1864  came  into  operation.  The  last  items 
in  the  account  are  in  December  1864.  The 
suit  was  brought  on  the  22nd  February  1870, 
nearly  six  years  after  the  cause  of  action 
arose.  The  appellant  contends  that  the  suit  is 
barred  under  the  9th  and  10th  Clauses  of  Sec- 
tion I  of  Act  XIV  of  1859.  We  must  there- 
fore see  whether  the  suit  is  for  the  breach 
of  any  contract  in  writing  signed  by  the 
party  to  be  bound  thereby.  The  money  is 
due  under  a  contract  by  Mr.  Leslie.  Was 
that  contract  in  writing?  The  money  was 
adyanced  under  a  contract,  and  that  con- 
tract contains  a  condition  or  agreement  for 
the  re-payment  of  the  same  by  Mr.  Leslie. 
Now  on  looking  at  the  contract  between 
the  parties  as  reduced  into  writing,  the 
first  thing  which  it  is  necessary  to  ob- 
serve is  this,  that  Punchanun  Mitter  and 
Prosono  Coomaree  Dossee  are  to  advance,  that 
is  to  say,  to  place  in  Mr.  Leslie's  hands 
money  which  Mr.  Leslie  is  to  hold  upon  the 
terme  of  a  loan  ;  that  is  to  say,  subject  to  a  con- 
dition for  re-payment  on  demand.  The  next 
point  is  that  while  that  money  is  fbrborne 
to  Mr.  Leslie  by  Punchanun  Mitter,  it  is  to 
be  forborne  on  terms  which  expressly  stipu- 
lated it  is  to  be  forborne  on  the  terms  of 
carrying  interest  at  9  »per  cent,  to  be  paid  by 
Mr.  Leslie  to  Punchanun  Mitter.  Thirdly, 
the  money  is  to  be  held  by  Mr.  Leslie 
on  condition  that  Punchanun  Mitter  and 
Prosono  Coomaree  Dossee  are  to  have  a  lien, 
for  the  re-payment  of  it,  on  aU  bills,  stocks, 
ind  other  property  of  Mr.  Leslie,  which  Pun- 
chanun Mitter  and  Prosono  Coomaree  Dossee 
ihould  have  in  their  custody  as  security  for 
the  advances ;  and  lastly,  it  is  provided  that 
Leslie  may  himself  realize  such  bills  and  sell 
Buch  stocks  as  may  be  necessary,  provided  the 
money  be  paid  to  Punchanun  Mitter  and  Pro- 
sono Coomaree  Dossee  in  payment  of  such  ad- 
vances. Now  it  is  not  necessary  in  order  to 
constitute  an  agreement  in  writing  that  that 
agreement  ib  writing  should  be  expressed  in 
a  particular  form  of  words  In  order  to  make 
an  agreement,  it  is  not  necessary  to  use  the 
Words  **I  agree"  or  **I  promise"  or  "  I  sti- 
pulate". If  the  agreement  can  be  collected 
from  the  written  inBirument  and  if  it  can  be 


gathered  that  the  party  has  bonnd  himself  by 
such  instrument  that^  if  the  instrumeDt  ii 
under  seal,  amounts  to  a  covenant,  or,  if  the 
instrument  is  not  under  seal,  to  an  agree- 
ment. 

There  are  two  old  cases  which  illustrate  this. 
One  is  in  Carthew's  Reports,  p  135.  Thecaie 
there  was  this.  There  the  plaintiff  lessor  de« 
mised  a  house  to  the  defendant  for  years  yidd- 
''  ing  and  paying  a  certain  rent,  hoQ  and  dear 
<'  from  all  manner  of  taxes,  charges,  and  im- 
"  positions  whatsoever,"  and  it  was  held  that 
the  words  "  yielding  and  paying,"  &c.»  made 
a  covenant,  and  that  the  lessor  was  discharged 
from  payment  of  all  taxes  imposed  by  Act  of 
Parliament  and  long  after  the  commencement 
of  the  lease,  and  that  the  lessee  was  bound  to 
pay  the  whole  rent  without  any  deduction  for 
any  old  or  new  charge  or  imposition  whatso- 
ever. Several  similar  cases  are  quoted  in 
Comyn's  Digest,  Title  Covenant,  A  4.  In  thfl 
Duke  of  St.  Albans  v«.  Ellis,  16  East,  352,  it 
was  held  that  '^  under  a  covenant  by  the  lessee 
to  plough  the  premises  in  a  due  coarse  of 
husbandry,  except  the  rabbit  warren  and  sheep 
walk,  an  implied  covenant  not  to  plough  those 
portions  arises." 

Now  I  think  it  impossible  to  doubt  tiiat 
when  Mr.  Leslie  executed  this  instrument  as 
he  did,  he  agreed  that  the  money  paid  by  Pun« 
chanun  Mitter  and  Prosono  Coomaree  Dossee 
to  him  should  be  received  by  him  as  an  ad- 
vance ;  that  until  re-payment  was  made  he 
should  be  liable  to  pay  for  the  use  of  the 
money  on  the  forbearance  of  the  creditor  in- 
terest at  9  per  cent ;  that  he  bound  himself  to 
hold  the  money  as  a  person  to  whom  money  is 
lent  holds  it,  namely,  on  condition  of  re-pay- 
ment on  demand.  I  think  that  the  case  &I1b 
within  the  meaning  of  the  words  in  Clause  10 
Section  1,  and  that  there  was  a  contract  in  writ- 
ing signed  by  the  party  to  be  bound  thereby, 
of  which  there  has  been  a  breach,  and  as  this 
written  contract  oould  not  be  registered  at 
the  time  it  vras  entered  into,  I  think  that 
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Ir.  Justdce  Marl^by  was  right  in  holding  that 
be  period  of  limitation  applicable  to  it  is  6 


fears. 


The  effect  wiU  be  that  the  appeal  will  be 
~  with  costs. 


The  30th  January  1871. 

Present : 

The  Hoa'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Hon'ble  J.  B.  Phear, 
Juige. 

Beeree-b  older— Helease^A^l  astn^ent 
•f  De«Fe«— Section  £0d  Aet  VXXX 
of  iaA9. 

On  Appeal  from  an  order  of  the  Hon' hie  fV. 
Markby,  exercising  the  Ordinary  Original 
Civil  Jurisdiction  of  the  High  Cowrt. 

Bhoobua  3Coha^  3anerjee  (PUioKiff)  Decree^ 
holder, 
ffersus 

Sadhoo  Chum  Sircar  (Defendant)  Judgment 
debtor, 

Mr.  Kenneig  for  the  Appellant. 

The  Eespondent  appeared  in  person. 

The  Pkintiff,  deeree-hoMer,  realized  from  the  Jadg- 
t^eot-dekytar  a  portioo  of  his  decree  through  the  CoDrt» 
and  subieqaeqU^  gave  the  jadgment-debior  a  letter  in 
which  be  stated  that  he  released  him  from  the  halance. 

Held  that  this  letter  havin?  been  given  without  con- 
sideration and  purely  from  motives  of  compassion  did 
npt  aiao«nt  to  a  release.  The  onlv  way  in  which  an  ad- 
justment of  a  decree  oan  be  effected  is  through  the 
Court  under  Section  206  Act  VIII  of  1859,  and  the  mere 
fact  that  the  plaintiff  a'lmits  ttat  he  told  the  defendant 
that  be  would  noli  ezeente  the  rest  of  the  decree  iB  nut 
the  certification  of  an  adjustment  of  the  decree. 

The  plaintiff  obtained  a  decree  in  this  case 
on  the  16th  of  July  1867,  for  the  sum  of 
rapees  5,l02-5*6  with  interest  and  costs  of 
puit  which  were  taxed  by  the  Taxing  Officer 
of  this  Court  at  rupees  581-3.  By  an 
order  of  this  Court  he  received  rupees 
1,883-13-9  in  part  satisfaction  of  his  decree, 
and  in  June  1870  he  applied  that  notice 
under  Section  216  of  Act  VIII  of  1859 
be  served  on  the  defendants  to  show  cause 
why  the  decree  should  not  be  executed  against 
them 

The  defendant  Sadhoo  Chum  Sircar  ac- 
cordingly showed  cause  and  put  in  an  affida- 
rit  in  which  he  admitted  the  decree,  but  he 
M^t  out  in  that  aQdaTit;  a  letter,  by  which,  he 
contended,  the  plaintiff  had  promised  not  to 
take  out  fufther  execution  ag^st  him.  That 
letter  w«i&  io  the  foUawing  terms  :-* 

**  ^i}:^  SJuJUqo  CbufQ  Sircar ! 


''  You  will  learn  by  this  letter  that  on  the 
money  which  you  borrowed  from  me  and 
with  which  you  opened  a  shop  in  Calcutta 
in  the  name  of  Doorgadoss  Sircar  becoming 
due,  I  instituted  a  suit  against  you  and  Doorga- 
doss Sircar  and  obtained  a  decree  for  the 
sum  :  after  deducting  what  was  realized,  the 
balance  which  is  due  from  your  share,  I  re- 
lease you  from  :  you  will  never  have  to  give 
the  said  balance.  If  to  this  I  or  any  of  my 
heirs  ever  raise  any  objections  or  claim,  it 
shall  be  inadmissible  :  it  cannot  be  realized. 
3rd  Bysack  1275." 

The  application  of  the  plftinHflP  ^nr  pvaah. 
tion  was  refused  with  libert 
again.      Plaintiff    accordin 
application  on  the  15th  Jul; 
urged  that  he  did  not  at  the 
the  defendant  Sadhoo  Churn 
on  which  the  latter  relied,  oi 
either  before  or  since  the  gi\ 
receive  any  consideration  i 
from  the  defendant  Sadhoi 
from  any  person  or  persoi 
his  behalf.      He    farther 
quent  to  the  date  of  the  h 
frequently  applied  to  the 
Churn  Sircar  for  payment  c 
decree,  and  that  on  all  such 
fendant  stated  that  he  was 
with  the  plaintiff's  request. 

The  defendant  showed  cause  once  more, 
and  Markby,  J.,  on  the  29th  August  1870,  re- 
fused the  plaintiff's  applicatioa  or  the  follow-; 
ing  grounds  :— 

There  being  in  this  case  a  formal  release 
from  the  debt  as  formal  (as  far  as  I  am 
aware)  as  could  be  given  according  to  the 
custom  of  Hindoos,  I  think  I  ought  not  to 
allow  execution  to  issue,  and  treat  that  re- 
lease as  a  nullity  merely  upon  the  statement 
that  no  consideration  passed.  My  present 
opinion  is  that  even  if  that  be  so,  the  re- 
lease would  not  be  inoperative.  The  appli- 
cation is  dismissed  with  costs. 

The  plaintiff  appealed  from  the  above  or- 
der on  the  grouads  that  the  learned  Judge 
was  mistaken  in  holding  that  the  letter  in 
question  was  a  good  and  binding  release  to 
tiie  defendant  ai^  that  it  was  a  bar  to  any  far- 
ther execution  in  this  suit  against  the  de- 
fendant, and  he  contended  that  it  was  not  of 
any  affect  whatever  to  prevent  the  issue  of 
execution  as  no  consideration  had  been  given 
therefor. 

The  judgment  of   Appellate  Bench  was  deli-^ 
vered  as  follows  hy 
Norman^  C.  •/.—In  this  cape  the  plaint- 
iff  obmQ94  a  dieqit'eo  iwv    i^lOi  T\iy^^  044 
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annas  with  costs,  amounting  to  rupees  581-3-0, 
against  Sadlioo  Churn  Sircar,  Earn  Lall 
Alitter,  and  Doorgadoss  Sircar,  described  as 
carrying  on  business  as  marine  store  deal- 
ers under  the  style  or  firm  of  Doorgadoss 
Sircar  and  Company.  The  decree  was  dated 
the  2nd  August  1867.  On  the  13th  May 
1867,  the  Sheriff  attached  certain  property 
of  the  defendants.  After  decree  the  Sheriff 
was  directed  to  sell  the  property  which 
he  had  attached.  He  did  so  and  brought  the 
money  into  Court,  and  by  an  order  of  Court, 
datsd  19th  November  1867,  the  plaintiff  re- 
ceived from  the  Comptroller  General  of  Ac- 
counts the  sum  of  rupees  1833-13-9  on 
account  and  in  part  satisfaction  of  his  decree. 
On  the  3rd  By  sack  1276,  15th  April  1868, 
plaintiff  at  the  request  of  the  defendant  Sadhoo 
Churn  Sircar  gave  him  a  letter  in  Bengallee,  of 
•which  the  following  is  a  translation : — "  You 
''  will  learn  by  this  letter  that  on  the  money 
**  which  you  borrowed  from  me  and  with 
**  which  you  opened  a  shop  in  Calcutta  in  the 
**  name  of  Doorgadoss  Sircar  becoming  due, 
**  I  instituted  a  suit  against  you  and  Doorga- 
'<  doss  Sircar  and  obtained  a  decree  for  the 
**  sum  :  after  deducting  what  was  realized,  the 
'*  balance  which  is  due  from  your  share  I 
*'  release  you  from :  you  will  never  have  to 
**  give  the  said  balance.  If  to  this  I  or  any 
**  of  my  heirs  ever  raise  any  objection  or 
"  claim,  it  shall  be  inadmissible  :  it  cannot  be 
*•  realized.  3rd  Bysack  1275."  Now  it  seeihs 
clear  that  there  was  no  consideration  what- 
ever for  the  writing  of  this  letter  by  plaint- 
iff. It  was  given  freely,  voluntarily,  a  gra- 
tuitous act,  the  plaintiff  being  influenced  at 
the  time  it  was  written,  according  to  the 
statement  of  defendant  himself,  by  motives  of 
compassion.  The  plaintiff  afterwards  ap- 
plied to  this  Court  for  execution  of  his 
decree  against  the  defendant,  Sadlioo  Churn 
Sircar,  without  making  any  mention  of  the 
letter  which  he  bad  written  to  him.  The 
decree  being  more  than  a  year  old,  the  de- 
fendant had  an  opportunity  of  showing  cause 
Mhy  the  decree  should  not  be  executed  against 
him ;  and  by  a  verified  petition  he  stated  that 
this  letter  had  been  written.  The  application 
for  execution,  which  was  made  before  me,  was 
tht;n  refused  upon  the  ground  that  it  was  the 
duty  of  the  plaintiff  to  disclose  to  the  Court 
fully  all  the  circumstances  which  he  knew 
which  could  have  any  influence  on  the  mind  of 
tlie  Court  in  determining  whether  execution 
should  issue.  Leave  was  given  to  the  plaint- 
iff to  renew  his  application,  which  he  did ; 
and  upon  that  application  Mr.  Justice  Markby 
refused  Ij^ve  to  plaintiff  to  execute  his  de- 
cree, treating  tht?  letter  of  the  3rd  Bysack 


1275   as  a  release.     From   that  refusal  the 
plaintiff  has  appealed. 

"We  are    of   opinion    that  the   letter  in 
question    was    not   in  effect  a    release.   In 
the  first  place,    there  is  no  consideration  of 
any   sort  or  kind    for  giving   up  the  debt 
If   it    had    been    that  in    consideration  of 
the     defendant's    going   among    his    friends 
and   raising  money  to  pay  part   of  the  de- 
cree,   the   plaintiff  gave  up  the   remainder 
of  the   decree,    I   am   of  opinion    that  that 
would  have  been  binding  on  the  plaintiff,  and 
he  could  not  now  execute  the  decree.    Bat 
as  I  have  already  said  that  is  not  the  charac- 
ter of  the  transaction.     Whatever   had  been 
realized  from  the  defendant  had  been  taken 
out  of  Court  many   months  before  the  data 
of  the  letter.     It  could  only   operate  if  some 
effect  could  be  given  to  it  analogous  to  that 
of  a  release  under  seal.     The  mode  in  which 
an   adjustment  of  a  decree  can   be  made  is 
pointed  out  by  Section  206  Act  VIII  of  1859. 
Now   Section   206  say  that  "  no  adjustment 
'*  of  a  decree  in  part  or  in   whole   shall  be 
**  recognized   by  the   Court  unless  such  ad- 
"  justment  be  made  through  the  Court."  I 
think  if  the  plaintiff  had   come  before  the 
Court  and  said  that  he  was  satisfied  with  half 
of  the  amount  of  the  decree  and  requested 
that  satisfaction  should  be  entered  as  to  the 
remainder,  or  asked  that  it  should  be  noted 
that  he  had  agreed   not  to  take  further  pro- 
ceedings as  to  the  residue,  it  would  have  been 
sufficient.     The  adjustment  made  through  the 
Court  or  recorded  in  Court  might  have  had  the 
effect  of  a  release.     The  Section  proceeds : — 
**  Or  be  certified  to  the  Court  by  the  person  in 
**  whose  favor  the  decree  has  been  made  or  to 
"  whom  it  has  been  transferred."    If  a  binding 
agreement  had  been  certified  to  the  Court,  I 
think  that  it  would  have  been  enough.     But 
the  mere   faut  that  the  plaintiff  admits  that 
he    told    the  defendant   that   he   would  not 
execute   the   rest  of  the  decree  is   not   the 
certification   of  an   adjustment  of  the  decree. 
The  plaintiff  at  the  same  time  says  that  he 
makes  the    admission — **  I   am   not   legally 
"  bound  by  my  promise.    I  do  not  admit  that 
**  the  decree  is  adjusted  or  settled."     In  my 
opinion  the  letter  in  this  case  did  not  operate 
as  a  release  to  the  defendant. 

The  result  will  be  that  the  order  of  the  fir^t 
Court  will  be  reversed  and  execution  will 
issue.  The  costs  of  the  application  to  Mr. 
Justice  Markby  as  an  ordinary  application 
will  be  allowed,  but  there  will  be  no  costs  of 
this  appeal  as  the  plaintiff  has  brought  him* 
self  into  the  difficulty  by  writing  the  U$t«, 
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The  2nd  February  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice^  and  the  Hon'ble  G.  C. 
Paul,  Judge. 

Title— Separate  property— Joint 
famUy. 

On  appeal  from  the  judgment  of  the  Hon'ble 
J.  B.  Phear,  exercising  the  Ordinary 
Original  Civil  Jurisdiction  of  the  High 
Court. 

Sreenarain  Chackerbutty  (Plaintiff)  Appel- 
lant, 

versus 

A.  B.  Miller,  Official  Assignee  (Defendant) 
Respondent,  ' 

Messrs.  Graham  and  Marindin  for  the 
Appellant. 

Messrs.  Kennedy  and  Evans  for  the  Re- 
spondent. 

The  Official  Assignee  having  attached  certain  immove- 
tble  property  as  the  exclusive  property  of  A.,  the  judg- 
m«ntrHlebtor  of  an  estate  represented  by  him,  the 
pUintiff  (one  of  the  brothers  of  A),  unsuccessfully 
claimed  the  property  under  Section  246  Act  VIII  of  1859, 
ftiid  subsec^uently  brought  the  present  suit  against  the 
Official  Assignee  for  a  declaration  of  bis  right  to  the  pro- 
perty on  the  ground  that  it  was  his  own  and  self-ac- 
qoired  property,  of  which  he  had  been  in  separate  pos- 
Mssioo.  The  plaintiff  and  his  witnesses  were  examined 
in  support  of  bis  case,  but  the  Official  Assignee  adduced 
no  evidence  whatever. 

Held  by  Phear,  J.,  in  the  Original  Court,  that  the 
plsintiff  was  bound  to  prove  the  specific  title  which  he 
set  up,  and  that,  as  the  evidence  on  his  side  was  untrust- 
worthy, his  suit  should  be  dismissed  in  toto,  even 
though  it  appeared  that  the  plaintiff  had  some  interest 
in  the  property  as  a  member  of  a  joint  Hindoo  family, 
M  such  interest  could  not  be  ascertained  in  the  present 
■ait  in  which  the  plaintiff  claimed  the  property  as  his 
sole  and  ezclnsive  property. 

The  judgment  of  Phear,  J.,  confirmed  in  appeal  by 
Xorman,  C  J^  (Paul,  J.,  dissenting)  without  prejudice 
to  the  right  of  the  phiintiff  and  his  brothers  to  bring 
another  suit  to  establish  their  right  to  their  shares 
in  thb  property  as  being  joint  family  property. 

Thb  allegations  of  the  plaintiff  in  this 
ftait  were  as  follow.  He  stated  that  he  is  one 
of  the  SOQ8  of  Suroop  Chunder  Chuckerbut- 
tj^  who  shortly  before  his  death  made  a  par- 
tition of  his  estate.    The  share  of  plaintiff, 


who  wns  tiien  a  minor,  together  with  the 
share  of  two  other  minor  brothers,  Trilochun 
and  Raslibeharee,  was  rande  over  to  RaJ- 
coomnree  Dabee,  their  mother,  who  retained 
possession  thereof.  The  plaintiff  and  his 
two  minor  brothers  lived  with  their  mother, 
separate  in  estate,  food,  and  worship  from  the 
other  five  sons  of  Suroop  Chunder  Clmcker- 
butty.  The  plaintiff,  Trilochun,  and  Rash- 
beharee,  received  their  shares  of  the  proper- 
ty from  their  mother,  and  remained  joint  in 
estate,  food,  and  worship  until  the  death 
of  Raslibeharee,  and  then  of  Trilochun.  In 
the  year  1834,  and  subsequent  to  the  par- 
tition, the  plaintiff  advanced  monies  to 
Rajnarain  Bose  and  three  others,  who  were 
unable  to  re-pay  the  same  ;  and  in  consider- 
ation of  the  advances  so  made,  they  convey- 
ed to  Trilochun  and  Rashbeharee — benamee 
for  the  plaintiff — two  houses  in  Calcutta,  the 
monies  advanced  being:  the  sole  property  of 
the  plaintiff.  The  plaintiff  continued  in  un- 
disturbed possession  of  the  said  premises  from 
the  date  of  the  paK<;hase  till  the  7th  of  Sep- 
tember 1869,  when  the  premises  were  attach- 
ed by  the  defendant  in  this  suit  in  execution 
of  a  decree  obtained  by  Thomas  and  Co. 
against  Mirtunjoy  Chuckerbutty,  brother  of 
the  plaintiff  and  one  of  the  eight  sons  of  Su- 
roop Chunder  Chuckerbutty.  By  another 
order  of  September  18(»9,  the  High  Court  or- 
dered the  sale  of  the  said  property,  and  the 
plaintiff  accordingly  brought  this  suit  against 
the  defendant,  as  the  Official  Assignee  and 
Assignee  of  the  estate  of  Thomas  &  Co.,  for 
a  declaration  that  he  is  entitled  to  the  proper- 
ty in  suit  and  that  he  has  an  absolute  interest 
in  the  same.  He  also  asked  for  an  injunction 
to  restrain  the  defendant  from  selling  the 
premises,  or  any  part  thereof,  and  from  iu 
any  way  interfering  with  the  same. 

The  defendant  alleged  that  the  plaintiff  is 
one  of  the  younger  brotiiers  of  Mirtunjoy 
Chuckerbutty,  against  whom  Thomas  &  Co., 
whose  estate  the  defendant  now  represented, 
obtained  a  decree  for  rupees  2*3,324-10-8  on 
the  16th  of  June  1865  with  costs.  In  exe- 
cution of  that  decree,  certain  immoveable 
property  of  the  judgment-debtor,  Mirtun- 
joy Chuckerbutty  in  Moorshedabad,  was  at- 
tached on  three  sevaral  occasions  ;  but  those 
attachments  came  to  nothing,  as  the  decree- 
holders  either  withdrew  or  did  not  prosecute 
the  attachment,  on  objections  made  by  Mirtun- 
joy Chuckerbutty.  In  September  1869  the 
property,  subject-matter  of  this  suit — being 
two  houses  in  Calcutta — were  attached  by  the 
defendant  as  the  property  of  Mirtunjoy  Chuck- 
erbutty, when  the    plaintiff    filed    a  claim 
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under  Section  246  Act  VIII  of  1859,  claim- 
ing the  houses  as  his  own  absolute  property. 
Tlie  claioi  was  investigated  by  the  High 
Court  on  the  18th  February  1870  and  was 
dismissed  with  costs.  The  defendant  then 
went  on  to  refer  to  another  suit  in  which  Mr. 
Cochrane,  as  Assignee  of  the  estate  of  Hickey 
Bailey  &  Co.,  obtained  a  decree  in  1849 
against  the  same  judgment-debtor  for  one 
lac  of  rupees,  and  to  the  ineffectual  at- 
tempts which  were  made  to  execnte  that 
decree.  The  present  defendant  also  seized 
certain  property  in  Jungypore  in  Moorshe- 
dubad  in  execution  of  the  last  mention- 
ed decree,  and  the  judgment-debtor's  objec- 
tions were  dismissed  although  he  carried 
those  objections  in  appeal  to  the  High  Court. 
Thereupon  the  plaintiff  and  his  younger 
brothi  rtfBunkobehary  and  Bnjnarain,  claimed 
the  property  as  their  own,  but  their  claims 
were  also  dismissed.  The  plaintiff  then  filed 
a  suit  in  Berhampore  against  this  defend- 
ant in  respect  of  the  said  property,  which  in 
the  meantime  was  advertised  for  sale  on  the 
17th  January  1870.  Finally,  the  defendant 
denies  that  the  two  houses  for  which  the 
plaintiff's  present  suit  is  brought  were  ever 
in  the  plaintiff's  possession,  but  he  avers 
that  they  are  the  sole  and  absolute  pro- 
perty of  Mirtunjoy  Chuckerbutty,  who  the 
defendant  alleges  transferred  them  into  the 
names  of  his  brother,  for  the  express  pur- 
l>OBe  of  preventing  the  defendant  from  en- 
forcing the  decrees  which  have  been  obtain- 
ed against  him* 

The  judgment  of  the  Original  Court  in  this 
case  was  as  follows : — 

Phear^  'J. — There  is  no  doubt  that  in 
this  case  the  plaintiff  must  strictly  prove 
his  title.  For  the  purpose  of  doing  so,  he 
puts  forward  a  conveyance  which  does  not 
purport  to  be  a  conveyance  to  him.  He 
must  very  clearly  make  out  that  the  osten- 
sible vendees  under  this  conveyance  were 
from  the  beginning  nothing  more  than  his 
bennmeedars.  It  appears  to  me  in  the  first 
place  to  be  a  priori  probable,  that  if  the  ven- 
dees were  benameedars  at  all  tliey  were 
benameedars  for  the  whole  family.  But 
plaintiff  undertakes  to  prove  his  case  by 
satisfy  in?  the  Court  that  he  bought  the  pro- 
perty with  his  own  funds,  and  that  from  the 
time  of  purchase  it  has  been  in  his  sole  en- 
joyment. Of  course,  the  first  involves  show- 
ing the  Court  the  mode  in  which  he  got  the 
funds.  He  says  that  part  of  the  funds  he 
inherited  f\rom  bis  father,  and  part  he  got 
from  A  li(rge  sum  which  he  won  in  a  lottery. 


The   portion  which  he  got  from  his  father 
seemed  to  be  by  virtue  of  some  alleged  ptr- 
tition,  but  there  is  nothing  beyond  his  owd 
word   to   support  the  factum  of  a  partition. 
Perhaps  this  is  not  in  itself  very   important, 
for  if  the  partition  did  really  occur  it  took 
place  so  many   years   ago,   and   enjoyment 
under  it  has  continued  so  long,  that  possibly 
the  documents  of  partition  were  not  io  atiy 
great  degree  to  be  expected  to  be  put  for- 
ward.     But  I  think  with  rec^ard  to  the  other 
portion,   rt^.,   the  fund  which    he  obtained 
from  the   kttery,  the  matter  is  very  differ- 
ent.    He  certainly  might  have  produced  to 
the  Court   evidence  of  primary   importance 
with   regard  to   the  winning  of  the  prize. 
Indeed,  he   himself  says  that   if  tlie  Bank 
of  Bengal  people  were  here  with  the  papeis, 
these   would   show   he   was    the   winner  of 
the  prize.     But  it  lay  on  him  to  bring  tliis 
circumstance  before  the  Court.     He  has  not 
done  so,  and  as  far  as  I  understand  from  Lis 
teittimony,  notwithstanding  that  the  title  to 
this  property  has  been  in  question  on  other 
occasions,  it  is  only  lately  that  he  has  pub- 
licly stated  that  he  got  the  funds  by  meaos 
of  this  prize  in  the  lottery.     He  admits  that 
in  the  claim  cases  he  did  not  come  forward 
himself  to   support  his   claim    by  his  own 
testimony.     On  the  whole,  I  cannot  avoid 
the  conclusion  that  this  story  of  the  mode 
in  which  he  got  the  money   for  making  the 
purchase  is  not  a  true  story. 

Then  as  to  the  other  branch  of  his  tide, 
VIZ.,  that  which  consists  of  tlie  use  and 
enjoyment  of  the  property  by  himself  alone, 
there  is  here  again  nothing  more  really  than 
his  own  word  ;  for  the  testimony  of  the 
tenant  who  paid  the  rent  from  time  to 
time,  is  quite  as  consistent  with  joint 
enjoyment  by  other  members  of  the  family 
as  with  sole  enjoyment  by  himself,  and  the 
principal  witneas  (Shamso<»nder)  who  gives 
his  evidence  on  the  side  of  the  plaintiff,  if  he 
can  be  relied  upon  at  all,  would  certainly 
lead  me  to  think  that  the  enjoyment  and 
maiingement  of  the  property  was  ijmalee 
to  an  extent  far  beyond  the  three  brotlier^ 
r/z.,  the  plain tifi  and  the  two  vendees  of 
this  property. 

I  do  not,  however,  think  that  either  tlie 
plaintiff  or  8hamsoonder  ought  to  be  trusted. 
They  did  not  appear  to  me  to  be  the  honest 
witnesses  of  truth,  and  their  testimony  has 
not  the  corroboration  which  might  be  givea 
to  it  if  it  were  true. 

It  seems  to  me,  therefore,  that  the  plaintiff 
has  not  established  his  right  to  recovet  poa- 
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session  of  this  property.  He  may  have  had 
lit  one  time,  and  perhaps  even  now  has,  some 
share  in  it  ;  but  if  so,  I  am  unable  to  say 
what  share  ;  and  this  besides  it  not  the  case 
which  he  comes  into  Court  to  prove.  I  am 
of  opinion  that  I  ou^ht  to  dismiss  the  plaint 
with  costs  No.  2. 

The    plaintiff'  appeaUd   from    the   above 
judgment  on  the  following  grounds  : — 

1. — For  that  on  the  evidence  the  plaint- 
iff ought  to  have  been  declared  entitled  to 
the  relief  prayed  with  the  usual  costs  of 
suit. 

2. — ^For  that  the  judgment  and  decree 
were  against  the  weight  of  evidence. 

3. — For  that  the  plaintiff  gave  sufficient 
proof  of  his  separate  right  and  title  to  the 
property  seized  by  the  defendant,  and  that 
there  was  no  evidence  to  show  or  to  lead  to 
the  inference  that  Mirtunj^>y  Chucker butty, 
the  execution  debtor,  had  any  right  or  inter- 
est therein  jointly  with  the  plaintiff  or  other- 
wise. 

The  judgments  of   the    Appellate  Court 
were  delivered  as  follow  : — 

Paul,  J, — ^In  this  case  I  have  formed  a  very 
clear  opinion  that  the  appeal  should  be  al- 
lowed. I  have  the  misfortune  to  differ  from 
the  Chief  Justice,  and  I  therefore  express  my 
opinion  with  the  greatest  possible  distrust, 
but  still,  being  clearly  of  opinion  that  the 
appeal  should  be  allowed,  I  consider  I  should 
express  it. 

In  this  case  it  appears  that  Mr.  Miller,  the 
Official  Assignee,  representing  the  estate  of 
Mejisrs.  Thomas  &  Co.,  had  a  judgment 
against  one  Mirtunjoy  Chuckerbutty.  In  ex- 
ecution of  that  judi^ment,  he  attached  the 
property  now  in  dispute  as*  being  the  se- 
parate property  of  Mirtunjoy.  Owing  to 
that  attachment,  the  plaintiff,  who  is  the 
brother  of  Mirtunjoy,  puts  in  his  claim.  The 
claim  was  allowed  to  be  filed,  and  it  came 
on  for  hearing  when,  as  I  understand,  all  the 
witnesses  who  were  examined  in  the  present 
case  were  examined  with  the  exception  of  the 
plaintiff.  Under  Act  VIII  of  1859.  a  person 
who  resists  an  attachment  and  a  sale  pur-in- 
ant  to  attachment,  is  required  to  show  he  i** 
in  possession  of  the  attached  property  as  his 
own.  In  this  the  pbiintiff  failed.  I  of  course 
cannot  pronounce  any  opinion  as  to  the  na- 
ture of  that  failure,  but  I  must  take  it  as  a 
ffict  that  the  plaintiff  failed  to  satisfy  the 
Judge  that  he  was  in  possession  of  the  pro- 


perty as  his  own.  The  result  of  that  failure 
was  the  institution  of  the  present  suit.  The 
plaintiff  in  his  plaint  and  written  statement 
claims  the  property  which  had  been  attached 
as  his  own  property,  and  his  claim  is  resisted 
by  the  defendant  in  his  written  statement 
on  the  ground  that  the  property  is  not  the 
plaintiff's  property  but  the  soIp  propprty  of 
his  brother  Mirtunjoy.  Act  VIII  of  1959 
prescribes  that  the  matter  in  issue  shall  be 
collected  from  the  written  statements  of  the 
parties,  and  the  conflict  which  was  thus 
raised  in  and  by  their  written  statements 
between  the  plaintiff  and  the  defendant,  as  to 
whether  the  ownership  of  the  property  lay 
in  the  plaintiff  or  in  Mirtunjoy,  in  my  opinion 
could  only  lead  to  one  issup,  viz,,  whether 
the  property  in  suit  belonged  to  Sreenarain 
or  to  Mirtunjoy.  Unfortunately,  in  this  case  a 
very  wide  issue  was  raised,  wz.,  whether  the 
plaintiff  was  entitled  to  recover.  It  is  nnw 
necessary  to  criticise  the  terms  of  this  issue, 
because  it  is  clear  that  it  is  not  an  issue  at 
all.  In  every  case  a  plaintiff  mnst  establish 
his  right  to  recover  before  lie  can  obtain 
judgment.  But  inasmuch  as  the  parties  be- 
fore the  lower  Court  probably  well  under- 
stood the  point  in  dispute,  it  is  unnecessary 
to  make  any  further  remarks  thereon.  I  think 
it  is  quite  clear,  as  was  shewn  by  Mr.  Mariu- 
din,  that  defendant  well  understood  tliat  the 
real  issue  between  him  and  the  plaintiff  was 
whether  the  plaintiff  or  the  defendant  was 
the  owner  of  the  property  which  had  been 
attached,  and  it  was  owing  to  this  that  there 
was  no  cross-exnmination  on  th«>  other  point, 
which  is  the  only  point  now  made  by  the  re- 
spondents in  answer  to  this  appeal,  that' 
the  facts  and  circumstances  show  that  the 
property  is  the  joint  property  of  Sreenarain, 
Mirtunjoy  Chuckerbutty,  and  their  oilier 
brothers.  I  am  quite  willing  to  admit  that  if 
on  such  an  issue  it  turned  out  that  some  other 
persons  were  entitled  in  the  subject-matter 
of  the  suit,  it  might  be  necessary  under 
Section  73  of  Act  VIII  of  1859  to  make 
them  parlies  ;  but  I  do  not  yield  to  the  objec- 
tion of  the  defendant  that  it  is  competent  to 
liim  now  to  contend  that  the  property  was 
not  the  sole  property  of  the  plaintiff,  but  the 
joint  property  of  the  plaintiff  and  his  Ji)rother8, 
merely  on  vague  inferences  to  be  drawn  from 
the  evidence  of  the  plaintiff  and  the  gomas- 
tali  Sharoaoonder,  who  have  in  their  evi- 
dence here  and  there  incidentally  stated  a  few 
meagre  circumstances  relating  to  the  ortgin- 
h1  state  of  the  family  at  the  time  of  the  death 
of  the  ancestor.  1  further  maintain  that  this 
contention  is  at  variance  with  the  defeu<lattt4 
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Mvrttten  statement  and  the  whole  conduct  of 
his  defence  as  shown  upon  the  cross-ex- 
amination of  the  plaintiff's  witnesses. 

In  this  case  the  appellant's  case  presents 
no  difficulty  to  my  mind,  but  the  only  diffi- 
culty which  is  raised  is  that  raised  by  the 
respondent  to  the  effect  that  the  whole  of 
the  plaintiff^s  case  must  be  disbelieved  with- 
out there  being  a  siugle  iota  of  evidence  to 
put  against  it.  If  the  plain  tiff's  story  had  been 
of  a  marvellous  character,  or  if  had  been  in 
conflict  with  one's  ordinary  experience  of  life, 
I  might  have  been  called  upon  to  disbelieve 
it  in  toto ;  but  I  find  it  difficult  to  disbelieve 
the  evidence  of  the  several  witnesses,  some 
of  whom  are  entirely  independent  witnesses, 
merely  on  suspicion  and  conjecture.  It  must 
not  be  forgotten  that  in  this  country  a  true 
case  is  very  often  exaggerated  ;  but  if,  where 
we  can  separate  the  truth  from  the  falsehood, 
we  are  still  to  dismiss  the  suit,  the  result 
would  be  that  a  great  many  plaintiffs  would 
fail  iu  their  suit.  It  is  an  inherent  defect  in 
human  nature  for  the  parties  to  a  suit  to 
endeavour  to  prove  as  much  as  possible  in 
support  of  their  case  and  to  exaggerate  their 
own  case,  and  consequently  in  dealing  with 
the  evidence  of  parties  and  partizan  witness- 
es it  is  necessary  to  be  cautiofus.  I  am  quite 
willing  to  admit  in  favor  of  the  respondent, 
that  the  difficulty  of  tiie  Official  Assignee  to 
reach  the  property  of  Mirtunjoy  ought  to 
induce  me  to  scrutinize  the  case  with  caution 
and  care.  Scrutinizing  the  evidence  adduced 
on  behalf  of  the  plaintiff  carefully,  and  having 
no  evidence  offered  on  the  part  of  the  defen- 
.  dant  to  set  against  it,  I  am  of  opinion  that 
after  making  due  allowances  for  exagger- 
ations and  falsehoods,  there  is  a  substantial 
residuum  of  truth  contained  in  the  plaint- 
iff's case  which  is  sufficient  to  entitle  him  to 
a  verdict. 

I  shall  now  advert  to  the  broad  facts 
proved  on  behalf  of  the  plaintiff.  The  plain- 
tiff states  and  proves  by  the  evidence  of 
his  servants  and  tenants,  who  are  wholly 
disinterested  persons,  that  he  was  the  os- 
tensible landlord  of  the  premises  for  12  or  14 
years,  and  that  he  duly  received  the  rents 
which  Vere  remitted  to  him  to  his  coun- 
try residence  at  Jungypore.  The  plaintiff 
swears  that  he  was  the  real  owner,  having 
110  CO  sharer  in  the  property.  The  title,  as 
oric^inally  obtained  in  the  year  1241,  was 
taken  in  the  name  of  the  plain tiff^s  younger 
brothers  who  have  since  died;  but  in  the 
year   1859,  the  plaintiff  bought  a  portion  of 
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to   himself  in   his  own  name.     From  these 
circumstances,  I  consider  it  proved  that  for 
the  last  few  years,  so  far  as  the  history  of 
the  property  in  suit  goes,  the   plaintiff  was 
the  recipient  of  the  rents  of  the  property  in 
dispute   and  exercised    acts    of   owoership 
with  regard  to  it.     The  learned  Judge  seems 
to  believe  the  testimony  which  proves  that 
the  plaintiff  was  regarded  by  the  tenants  as 
their  landlord,  but  he  counteracts  the  effeei 
of  it  by  saying   that  it  is  as  consisteDt  with 
the  property  being  in  plaintiff  as  in  the  joiot 
family.     There  is  consequently  no  oonfliet 
between  the  learned  Judge  and  myself  witli 
respect  to  this  evidence  ;  we  both  believe  it. 
The  learned  Judge  of  the  Court  below  blaats 
the  point  of  that  evidence,   by  consideriog 
it  in  conjunction  with  an  opinion  entertaioed 
by  him,  that  the  plaintiff  was  a  member  of 
a  joint  Hindoo  family  possessing  joint  pro- 
perty.   I  look  upon  that  evidence  acoordiog 
to   its  natural   and  ordinary  meaning  and 
import,  and  I  decline   to  consider  it  along 
with   the   presumption  of  law  arising  froa 
the  fact  of  the   plaintiff  being  a  member  of 
a  joint  family,  because  I  am  of  opinion,  u 
I  shall  presently  show,  that  the  fact  of  the 
plaintiff  being  a  member  of  a  joint  EUndoo 
family  possessing  joint  property  is  not  sab- 
stantiated  in  this  case,  and  hence  no  pre- 
sumption of  law  arises  to  which  I  am  called 
upon   to  subject   the   plain  fact  of  a  frimk 
facie  ownership   proved    by    the    plaintiff. 
The   presumption  that  any   parcel  of  pro- 
perty is  to  be  supposed  to  be  purchased  from 
joint  funds  depends  on   certain  facts.    Too 
much  has  been  made  of  this  presumption  in 
our  Courts.    Now  it  is  clear  where  A  aod 
B,  members  of  a  Hindoo  family,  are  possess- 
ed of  joint  property   of  such  character  tad 
magnitude   that  other  property  can  be  le- 
quired  thereout,  and  it  is  not  shown  that 
A  and  B  have  separate  property,   tlieo  the 
presumption  is  that   property   subsequeotlj 
purchased  by  either  of  them  was  purchtsed 
from  joint  funds.     The  presumption  of  Itv 
as   to   property  being  joint  until  the  con- 
trary is  proved,  is  not  of  a  magical  chan^ 
ter    such   as   is    too  commonly    attributed 
to  it,  but  it  is  the  fair  ordinary   and  com- 
mon sense  inference  or  presumption  arisisg 
from   the    assumed   or     proved    antecedent 
facts.    Mr.  Graham  has  cited  cases  in  which 
it  has  been  laid  down   that  a  person  who 
relies     on    the     presumption    of    law   ii 
respect  of  joint   property  must  start  it,  nad 
he  can  only  start  it  by  showing  the  existenot 
of  joint  property  out  of  which  the  dispoiad 
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held  iQ  several  cases  that  commensal ity  is 
not  sufficient  for  the  purpose  of  raising 
the  presumptioQ  of  law  in  favor  of  joint 
acquisition. 

Now,  in  this  case,  it  was  no  part  of  defen- 
dant's case  that  the  property  was  joint 
property — nothing  was  pointedly  made  as  to 
that.  The  only  evidence  is  the  evidence  of 
the  plaintiff,  who  snys  that  60  years  back 
his  father  died  leaving  a  house  and  cash. 
Besides  this  there  is  no  evidence  as  to  an- 
cestral assets.  As  to  the  ancestral  or  family 
dwelling-honse,  it  is  immaterial  whether  it 
has  been  held,  occupied,  and  enjoyed  as  joint 
or  separate  property.  It  is  only  a  place  where 
the  parties  reside,  and  has  not  furnished  nor 
caa  it  well  be  supposed  to  furnish  funds  as 
a  source  from  which  subsequent  purchases 
or  accretions  could  arise.  With  regard  to 
the  cash  the  only  evidence  is  that  of  the 
plaiutifif,  and  he  snys  he  received,  when  he 
came  of  age  about  35  year  ago,  rupees  3,000 
or  3,500  separately  as  his  share  of  the  joint 
estate  left  by  his  father.  Now,  it  is  said 
that  in  this  case  I  must  believe  that  part 
of  the  plaintifTs  story  that  there  was  some 
cash  as  joint  property,  and  disbelieve  the 
rest  of  his  story  which  states  that  he  re- 
ceived his  share  separately.  Now,  the  story 
of  the  cash  is  told  as  it  were  in  one  sen- 
tence ;  namely,  of  the  cash  or  personal  proper- 
perty  the  plaintiff  received  as  his  separate 
share  rupees  3,000  or  3,500.  If  this  part 
of  the  plaintiff's  statement  is  to  be  treated  as 
evidence,  the  whole  of  it  must  be  read  ;  and 
though  I  may,  if  I  find  very  cogent  reasons, 
believe  a  portion  and  reject  the  rest,  I  must 
be  careful  neither  to  believe  nor  reject  fanci- 
fully. I  can  find  nothing  in  the  case  which 
enables  me  to  accept  one  portion  of  the 
statement,  that  there  was  cash  or  joint  per- 
soiiul  property,  and  reject  the  part  which 
states  that  the  same  was  divided  and  the 
plaintiff's  share  handed  to  him  ;  but  I  find 
in  this  case  many  circumstances  which  tend 
to  show  that  the  latter  part  of  the  plaintiff^s 
statement   is   true. 

I  find  on  the  evidence  that  the  plaintiff  and 
Mirtuojoy  carried  on  separate  silk  business  ; 
that  the  Official  Assignee  in  this  and  in  other 
instances  has  seized  property  as  the  sole  pro- 
perty of  Mirtunjoy  Chuckerbutty  ;  and  that 
MirtUDJoy  was  sued  alone  on  account  of  his 
silk  transactions  by  Hickie,  Baillie  and  Co. 
These  circumstances,  which  are  undoubted 
facts,  tend  to  corroborate  the  plaintiff^s  story 
that  he  was  separate  in  estate  and  business ;  and 


if  so  the  separation  must  have  taken  place 
some  time  or  other.  The  defendant  sugsjests 
no  period  of  time,  but  the  plaintiff  swears  to 
a  particular  period  of  time  ;  and  if  I  am  to 
reject  this,  I  can  only  do  so  fancifully  and  on 
mere  conjecture  and  suspicion.  This  I  can- 
not do.  I  therefore  say  that  the  plaintiff  has 
satisfied  me  that  there  were  never  any  joint 
funds  out  of  which  the  property  in  question 
could  have  been  purchased  ;  that  the  plaintiff 
carried  on  separate  business  of  his  own  ;  and 
that  he  must  be  considered  to  have  pur- 
chased and  to  have  been  the  owner  of  the 
property  in  suit  from  his  dealing  in  regard  to 
it,  and  his  reception  of  the  rents  for  the  last 
12  or  14  years.  I  arrive  at  these  conclusions 
without  troubling  myself  about  the  truth  or 
otherwise  of  the  part  of  the  case  regarding  the 
lottery  ticket — the  prize  of  a  lac  of  rupees 
obtained  by  the  plaintiff — as  to  which  I  form 
no  opiniou  on  the  evidence  adduced. 

There  is  one  other  point, 
were  no   books    produced    i 
Oq  that  point  there  was  no  ci 
and  if  there  had  been  the  pli 
given  a  reasonable  explunatj 
The  plaintiff  was  not  bound 
books,  which  under  Act  II 
corroborative  evidence.     B<i 
tifi  shows  that  he   began    ai 
separate  business,  and  he  ac 
to  a  separate  transaction,  as 
agreement  of  the  Boses    wii 
in  the  year  1241,  why  shou 
the  purchase  of  the  properl 
colorable  transaction  and  be 
and  members  of  his  family  i 
ther  might  have   shewn  that  the  collections 
from    Calcutta    were    entered    as    received 
"  through   self,"    and    thus   the    collections 
would  not  be  ear-marked.     If  the  case  had 
been  a  false  one,  there  would  have  been  no 
difficulty  in  concocting  a  few  books. 

Then,  with  regard  to  what  I  said  during 
the  treat,  I  make  no  imputation  on  the  Offi- 
cial Assignee ;  but  when  the  Court  was 
pressed  by  the  respondent's  counsel  on  the 
ground  of  hardship,  thought  it  proper  to  say 
that  the  Official  Assignee  should  be  more  cau- 
tious in  attaching  property.  Here  the  title 
to  possession  has  been  negatived ;  and  al- 
though I  cannot  go  behind  the  claim  case. 
I  cannot  shut  my  eyes  to  the  fact  that  I 
might  have  decided  differently,  and  then  the 
present  plaintiff  would  have  been  the  de- 
fendant, and  the  Official  Assignee  would  have 
been   plaintiff  and  would  have  had  to  start 
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liis  case.  There  was  no  evidence,  it  was 
iidraitted  by  Mr.  Kennedy,  on  the  part  of  the 
Otticial  Assignee  at  the  henrine;  before  the 
lower  Court ;  and  it  is  also  admitted  that  the 
Official  Assignee  has  no  evidence  at  the  pre- 
sent moment.  I  cannot  say  this  way  of  seiz- 
ing property  in  possession  of  other  persons 
is  a  very  proper  proceeding  ;  and  I  agree 
with  Mr.  Graham  that  the  Official  Assignee 
must  be  treated  as  any  other  suitor. 

The  evidence  of  the  plaintiff  satisfies  me 
that  he  has  been  in  possession  of  these  pre- 
mises for  14  years.  This  is  prima  facie 
evidence  of  title,  and  the  plaintiffs*  evideuce 
is  supported  by  the  evidence  of  several 
independent  persons.  The  plaintiff^s  title 
is  not  counteracted  by  the  presumption 
of  joint  Hindoo  property,  which  does  not 
arise  in  this  case  ;  and  there  is  no  evidence 
whatever  put  forward  on  the  part  of  the  de- 
fendant to  set  against  the  plaintiff^s  case.  I 
cannot  discredit  the  evidence  adduced  by 
the  plaintiff  en  masse.  There  is  nothing  in 
that  evidence  which  is  marvellous  or  so  en- 
tirely opposed  to  ordinary  experience  as  to 
muke  it  unworthy  of  belief.  Tliere  are  im- 
probabilities of  an  ordinary  character  and 
suspicions  here  and  there  ;  but  I  consider 
they  are  not  sufficient  to  overthrow  the 
case  of  the  plaintiff.  My  own  conviction  that 
the  plainliff*8  case  is  substantially  true, 
receives  considerable  confirmation  from  the 
fact  that  not  a  scintilla  of  evidence  has 
transpired  to  rebut  the  plainiiff^s  case  ;  and 
I  feel  it  would  be  unjust  to  hold  a  view 
which  would  have  the  effect  of  causing  the 
permanent  dispossession  of  the  plaintiff  from 
the  property  in  dispute,  when  I  have  not  be- 
fore me  the  smallest  shadow  of  evidence 
justifying  the  original  seizure  by  the  Offici- 
al Assignee. 

I  am,  therefore,  of  opinion  that  the  judg- 
ment of  the  Court  below  should  be  reversed 
with  costs.  As,  however,  I  am  the  junior 
Judge,  my  opinion  is  unavailing  under  the 
laws  ou  the  subject  of  the  fate  of  the  ap- 
peal. 

Norman,  C  J. — I  am  of  opinion  that  the 
decision  of  Mr.  Justice  Phear  ought  to  be 
affirmed  with  costs.  I  am  free  to  confess  that 
the  argument  of  the  counsel  for  the  appel- 
lant has  shewn  me  that  there  is  more  doubt 
about  the  case  than  one  would  be  at  first 
disposed  to  think  in  readingthe  judgment  of 
the  learned  Judge.  I  may  say  at  once  that 
fitting  here  in  appeal  on  a  question   of  fact 


before  I  can  say  that  the  judgment  of  the 
Court  below  ought  to  be  reversed,  I  must  be 
satisfied  very  clearly  that  it  is  wrong.  Iba?e 
come  to  the  conclusion,  after  a  great  deal  of 
consideration,  that  the  judgment  of  the 
learned  Judge  is  not  wrong  but  right. 

The  facts  of  the  case,  so  far  as  they 
appear  to  me  material,  are  these — The  plain- 
tiff, Sreenarain  Chuckerbutty,  came  into 
Court  as  a  claimant  under  Section  246  in  a 
case  of  execution  of  a  decree  obtained  by 
Messrs.  Thomas  &  Co.,  of  whom  Mr  Miller 
is  the  Assignee,  against  Mirtunjoy  Chucker- 
butty, the  pluintift*3  brother.  He  failed  to 
show  that  the  property  attached  was  not  in 
the  possession  of  Mirtunjoy,  and  the  claim 
set  up  by  him  was  disallowed  by  Mr.  Justice 
Macpherson.  He  therefore  brought  this 
suit  to  establish  his  right.  I  desire  to  say 
a  word  as  to  the  relative  position  of  the 
parties  and  the  onus  of  proof  in  a  case  like 
the  present.  As  far  as  regards  Mr.  Miller, 
though  he  is  Official  Assignee  he  is  simply 
in  the  position  df  any  other  execution-cre- 
ditor— a  position  in  which  from  the  nature 
of  things  he  cannot  be  expected  to  possess 
any  very  precise  knowledge  of  the  title  of 
persons  interested,  or  supposed  to  be  inter- 
ested, in  the  property  which  he  causes  to  be 
seized  in  execution  as  the  property  of  the 
judgment-debtor.  That  knowledge  is  a 
knowledge  which  the  owners  of  the  pro- 
perty seized  possess,  and  the  history  of  the 
title  must  come  from  them.  The  Court  has 
a  right  to  expect,  where  a  title  is  set  up 
depending  a  transaction  peculiarly  witliio 
the  knowledge  of  the  claimant,  that  the  fact 
should  be  fairly  and  honestly  stated  by  him. 
He  must  stand  or  fall  by  the  case  he  sets  op. 
But  I  do  not  think  that  inferences  ought  to 
be  drawn  against  an  execution-creditor,  who 
is  under  a  mistake  as  to  the  true  rights  of 
persons  whose  property  is  seized,  the  exact 
particulars   of  which   he  had   generally  no 
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iieaos  of  ascertaining.  la  this  code  cer- 
tainly the  execution-creditors  had  the  means 
)f  isaowing  one  particular  fact,  as  to  the 
>osiuon  of  Sreenarain  and  Mirlunjoy,  which 
las  been  deposed  to  by  Sreenarain  and 
nrhich  has  not  been  challenf^ed  by  any  evi- 
ieace  on  the  part  of  the  Oflicial  Assignee, 
[t  is  this,  that  within  a  recent  period  at  all 
events  Sreenarain  had  a  distinct  silk  busi- 
ness of  his  own,  because  it  appears  that  he, 
as  well  as  Mirtunjoy,  was  in  the  habit  of 
consigning  his  silk  to  Thomas  and  Co.  ;  and 
therefore  that  Sreenarain  and  Mirtunjoy, 
whether  they  are  members  of  a  joint  family 
or  not,  at  least  each  had  separate  property. 

The  plaintiff  comes  into  Court  as  regards 
bis  claim  to  the  house  in  dispute  upon  a 
specific  allegation  of  title.  He  says  that 
he  is  entitled  to  the  house  as  his  sole  and 
separate  property,  by  virtue  of  a  purchase 
made  many  years  ago  out  of  his  own  money 
in  the  name  of  his  two  younger  brothers, 
Teeluck  and  Rashbeharee ;  and  that  he 
made  the  purchase  in  their  name  benamee, 
because  he  bad  transactions  with  the  Boses 
from  whom  the  purchase  was  made.  It 
appears  that   an   original   contract    for    the 

loan  of  money  took  place  in  the  summer  of 
1834,  and  the  conveyance  to  the  two  bro- 
thers, Teeluck  and  Rashbeharee,  was  in 
January  1835.  There  is  said  to  have  been 
a  partition  ;  but  it  may  be  observed  that  al- 
though there  is  a  statement  made  by  the 
plaintiff  as  to  partition,  to  which  I  shall 
come  presently,  there  is  no  statement  in 
this  case  by  him  or  his  witnesses  that  there 
wm  a  partition  of  the  landed  property. 
The  plaintiff  says  there  was  a  partition  made 
^7  his  elder  brother  Khodeeram,  and  on 
that,  according  to  his  account,  the  shares 
of  himself  and  his  two  brothers  were  made 
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over   to  his  mother,  Rojcoomaree.  He   says 
his  mother    Rajcoomaree    handed      over  to 
him  between  3,000  or  4,000   Rs.     The  nar- 
rative  commences   in    the 
year  1817  with  the  state- 
ment   that  the  family,    as 
exhibited     in    the   sketch 
annexed,   at   the  death   of 
the    father,  Suroop,  was  a 
joint  family  ;  that  the  plain- 
tiff* was  the  son  of  Suroop  ; 
that  he  had  seven  brothers  ; 
three  of  them,  viz.,  Khodee- 
ram Chackerbutty,  Mudiiub 
Chunder  Chuckerbutty,  and 
Jadub    Chunder  Chucker- 
butty were  the  sons  of  the 
first  wife  of  Suroop  ;   and 
fivO'Of  them,  vi2,,    Mirtun- 
joy,^ Omertololl,  the  plain- 
tiff Sreenarain,  Trilochun, 
and  Rasbeharee    were    the 
children  of  Rajcoomaree,  the 
second  wif 
roop  is  said 
1816  or  18 
given   dire 
property  si 
amongst  hii 
drawing  vei 
credulity  o 

ask  it  to  believe  that  a 
Hindoo  father  would  have 
made  such  an  order  for  the 
partition  of  his  property. 
If  it  had  been  said  that 
the  father  ordered  his  pro- 
perty to  be  divided  in  two 
shares  between  the  children 
of  his  two  wives,  that 
might  have  been  possible  ; 
but  I  find  it  impossible  to 
_  believe  that  a  Hindoo  father 

g         II  in   the     year  1816   should 

^    ^  have  given  orders  for  a  di- 

vision of  his  property  among  his  eight 
sons,  several  of  whom  were  in  their  infan- 
cy, one  of  whom  in  fact  appears  to  have 
been  a  posthumous  son.  However,  the 
plaintiff  says  that  the  partition  was  made 
and  carried  out  ;  that  Mirtunjoy  separat- 
ed from  his  own  three  infant  uterine  bro« 
thers,  who  remained  with  their  mother  Raj* 
coomaree.  I  may  remark  that  the  eldest  of 
these  infants,  Sreenarain, was  then  three  years 
old.  Mirtunjoy  who  was  older,  though  his 
exact  age  does  not  appear,  must  have  been 
very  young  himself,  not  improbably  very 
much  under  sis^teen  years  of  age. 
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As  I  hAve  Bfiid  alrea<1y,  nothing  oppeurs  to 
have  been  mentioned  by  plaintiff  as  to  the 
partition  of  the  real  property  ;  and  when  I 
carefully  examine  the  evidence  of  the  plaint- 
iflf,  I  (iud  that  at  the  present  time  the  wido  ws 
or  representatives  of  the  several  sons  are 
all  to  be  fouud  in  the  family- house  at  Moor- 
fihedabad,  and  that  they  all  claimed  their 
shares  of  the  property  which  was  seized 
as  the  property  of  Mirtunjoy.  It  also  ap- 
pears that  the  wife  of  Mirtunjoy  is  now  living 
there  with  Pearymoney.  the  widow  of  Omri- 
tololl.  It  is  said  that  Mirtun joy's  share  has 
been  sold  to   his   nephew  Bunkobeharee. 

I  start  then  with  the  proposition  that  the 
family  was  originally  joint  and  that  there  was 
jont  money  and  joint  lands  ;  and  there  is  a 
stiatement  made  by  the  plaintiff,  which  Mr. 
Justice  Phear  utterly  disbelieved  and  which 
I  also  disbelieve,  that  a  partition  took  place  at 
the  death  of  Suroop.  I  come  to  the  purchase 
of  the  property  now  in  dispute.  That  took 
place,  according  to  the  plaintiff,  in  1834,  at 
which  time  he  was  at  the  outside  something 
like  18  or  20  years  old.  The  plaintiff  says 
he  advanced  Rs.  3,800  to  the  Boses.  Now, 
■where  did  he  get  the  3,800  to  lend,  and  from 
-whence  did  he  get  the  remainder  of  the  pur* 
chase-money  ?  He  is  ready  with  his  story. 
He  says  that  he  commenced  trading  a  little 
time  before  when  he  was  15  years  of  age, 
and  that  he  won  a  lac  of  rupees  at  a  Govern- 
ment lottery.  Now,  there  is  no  doubt  that 
there  were  lotteries  of  the  East  India  Com- 
pany formerly  ;  and  it  may  be  that  there 
■were  these  lotteries  in  the  year  1834  and 
that  plaintiff  won  a  lac  of  rupees.  But 
•what  would  one  expect  to  be  the  language  of 
persons  speaking  of  a  member  of  a  joint 
Hindoo  family,  who  had  only  a  small  sum 
of  3,000  ot  4,000  rupees  and  who  suddenly 
found  himself  with  a  lac  of  rupees.  Every 
witness  old  enough  to  recollect  the  circum- 
stance would  at  once  say  *  why  this  man*8 
fortune  had  nothing  to  do  with  the  joint 
funds  :  he  started  in  life,  it  is  true,  with  3,000 
rupees  which  he  got  from  his  mother,  but  he 
won  a  lac  of  rupees  in  a  lottery.'  The  story 
-would  have  been  trumpeted  out  at  once. 
But,  as  Mr.  Justice  Phear  observes,  this 
story  is  a  late  invention;  it  was  not  mention- 
ed in  the  earlier  claim  suits.  Mr.  Justice 
Phear  says  it  could  have  been  corroborated 
by  the  books  of  the  Bank  of  Bengal,  which 
have  not  been  produced;  but  even  if  the 
Bank  books  could  not  have  been  produced,  at 
least  some  sort  of  independent  evidence 
might  have  been  adduced  to  support  a  story 
j^hicb  draws  no  Urgeljr  on  our  crodulitjr.    J 


do  not  believe  that  story.  I  think  that  if  it 
had  been  true,  it  would  have  become  notori- 
ous, and  every  witness  connected,  with  the 
family  who  spoke  of  the  plaintiff's  separate 
property  would  have  mentioned  it  at  the 
earliest  opportunity. 

Now,  I  have  a  word  to  say  as  to  the  pur- 
chase itself.  Does  the  purchase  bear  any 
resemblance  to  a  bond  fide  purchase  by  & 
separated  brother  on  his  own  account  ?  The 
children  of  Rajcoomaree  are  five.  The  per- 
sons concerned  in  the  purchase  are  Sree- 
narain  in  whose  name  the  money  was  ad- 
vanced (I  may  observe  that  it  may  have 
suited  the  family  to  have  the  money  appear 
in  the  name  of  Sreenarain),  and  Teeluck  and 
Rashbeharee  in  whose  names  the  purchase 
was  made.  It  is  very  singular  that  if  the 
purchase  by  them  or  on  their  acoouDt  is 
fictitious,  the  names  of  those  two  persons, 
who,  if  the  plaintiff^s  story  is  false,  would 
have  been  jointly  interested  with  the  plaint* 
iff,  should  have  been  used  to  conceal  the 
fact  that  the  plaintiff  was  the  purchaser. 
If  it  was  done  with  a  view  to  deceive  the 
Boses,  the  purchase  might  have  been  made  in 
the  name  of  Sreenarain's  wife,  or  of  his  Sir- 
car or  any  body  else.  It  would  hardly  have 
been  made  in  the  names  of  the  two  persons 
who  were  presumably  plaintifi^s  co-sharers. 
Then  it  is  material  to  see  with  whose  aid 
the  transaction  was  concluded.  By  the  aid 
of  a  very  remarkable  person,  Shamsoonder. 
The  plaintiff  himself  says  that  Mirtunjoy 
was  the  kurta  of  his  branch  of  the  family. 
There  is  no  doubt  that  Shamsoonder  was 
the  gomastah  of  Mirtunjoy.  He  says  be 
was  so  from  1248  to  1268,  meaning  no  doubt 
to  exclude  the  period  of  this  transaction. 
The  plaintiff  says  that,  except  for  5  or  7 
years,  Shamsoonder  was  exclusively  his  go- 
mastah ;  but  this  is  contradicted  by  Sham- 
soonder. Shamsoonder,  who  was  in  the  ser- 
vice of  Suroop  before  his  death,  would  no 
doubt  continue  to  serve  Mirtunjoy,  the  kurta, 
after  the  death  of  Suroop.  In  the  other 
claim  suits  the  plaintiff  put  forward  several 
umulnamahs  in  his  own  favor,  signed  by 
Shamsoonder  on  behalf  of  Mirtunjoy.  The 
purchase-money  was  paid  by  the  hands  of 
Shamsoonder.  Therefore,  we  get  Mirtunjoy, 
the  kurta  of  the  family  consisting  of  the 
children  of  Suroop  and  Rajcoomaree,  engaged 
in  the  purchase.  The  purchase  was  made 
and  the  money  paid  through  a  man  who  was 
really  his  agent.  There  is  not,  in  my  opi- 
nion, any  credible  or  reliable  evidence  what- 
ever that  the  plaintiff  bad,  at  the  time  of  the 

purchtMO  Qf  (his  bousoi  ttoy  Beporilf^ 
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perty  of  his  own.  If  the  story  of  the  prize 
of  (he  lac  of  rupees  hns  any  truth  in  it,  it  is 
not  impossible  that  it  was  gained  for  the 
joint  family,  and  not  for  Sreenarain  himself. 
It  is  not  shewn  that  Sreenarain  had  any 
funds  of  his  own  out  of  which  he  could 
have  or  did  purchase  the  lottery  ticket.  If 
the  purchase  was  for  the  joint  family — if  the 
dead  brothers  were  not  benamee  for  him 
but  trustees  for  themselves  and  members  of 
the  family — I  find  nothing  to  show  that  the 
condition  of  the  property  h%8  been  since 
changed.  It  is  true  that  Sreenarain  pur- 
chased a  wall  adjacent  to  this  property,  but 
if  there  was  a  substantial  reason  why  the 
property  should  be  held  in  the  name  of 
Sreenarain,  and  not  in  the  name  of  Mirtun- 
joy,  that  is  worth  very  little.  His  name  may 
have  been  used  in  1860  in  tlie  same  way 
as  the  names  of  the  two  younger  brother's 
were  used  in  the  matter  of  the  original 
purchase. 

Then  there  is  the  evidence  of  the  payment 
of  rent,  and  that  rent  may  have  been  received 
and  remitted  to  the  plaintiff.     But  that  is  not 
inconsistent,  as  Mr.   Justice  Phear    hns   ob- 
serred,  with  the  rent  really  belonging  to  Mir- 
tonjoy  and  to  the  joint  family,  more  special- 
ly when  we  remember  that  in    1849  a  decree 
for  a  large  sum,  a  lac  of  rupees,  was  obtained 
by  Hickie  Baillie  and  Co.  against  Mirtunjoy. 
Of  that  decree  for  a  Inc  of  rupees,  the  plaintiff 
has  dared  to  say  before  Mr  Justice  Phenr  he 
knew  nothing  till  this  suit, — a  decree    for  a 
lac  of  rupees  oguinst  a  brother  who  was  pro- 
bably living  in  the  family  dwelling-house  till 
he  became  a  fugitive, — a  brother  whose  wife  Is 
living  at  the  present  moment  in  the  joint  fami- 
ly-house, and   whose   gomastah   is   also  the 
goraastah  of  plaintiff  and  of  the   family.     It 
appears  to  me  that   Mr.   Justice   Phear   was 
right  in  saying  that  he   could  not  rely  on  the 
evidence   of   Sreenarain    and    Shamsoonder. 
Nobody  has  been  brought  from  Moorshedtibad 
to  show  how  money  which    was  remitted    to 
Sreenarain  has  been  disposed  of ;  and  if  it  was 
not  carried  to  a  joint  family  account,    how  it 
was  spent.      It  may  be  true  that  some  trans- 
actions took    place    by   which    the    plaintiff 
may    have   acquired   Mirtunjoy 's    property. 
He  may  be  one  of  7  or  8  surviving  represen- 
tatives of  the    family.     He  may   have    some 
interest  more  or  less  in  this  property,  but   I 
think  that  Mr  Justice  Phear  was  quite  war- 
ranted in  saying  that  he  disbelieved  the  evi- 
dence of  those  two  men,  Sreenarain  and  Sham- 
soonder, and  that  they  are  so  utterly  unreli- 
able that  he  could   not   select   bits   of  their 
evidence  here  and  there  which  may  be  true. 


It  appears  to  me  that  he  could  not  have  givea 
any  other  decree  than  that  which  he  has 
given, — a  decree  which  proceeds  fairly  on 
what  is  really  the  issue  in  tlie  case,  viz,^ 
whether  the  plaintiff  has  the  right  which  ho 
alleges  himself  to  possess.  If  the  plaintiff  has 
any  other  right  it  cannot  be  decided  in  this 
suit.  It  can  only  be  tried  in  a  suit  in  which  all 
the  other  representatives  of  Suroop  are  pre- 
sent. I  should  have  been  glad  if  that  could 
have  been  settled  in  this  suit,  but  as  the 
plaintiff  has  put  forward  in  this  suit  a  spe- 
cific title  and  has  failed  in  proving  that  title, 
I  think  that  the  decision  of  Mr  Justice  Phear 
dismissing  the  suit  should  be  affirmed  with 
costs.  I  dismiss  the  suit  in  the  belief  that 
there  is  some  joint  interest  in  the  family  ; 
that  the  money  in  1834  was  joint  ;  and  that 
being  so,  I  think  that  the  suit  should  be  dis- 
missed without  prejudice  to  any  suit  which 
Sreenarain  and  his  brothers  or  their  represen- 
tatives may  bring  to  establish  their  right  to 
their  shares  in  this  property  as  being  joint 
family  property. 

I  may  add  that  it  appears  to  me  that  there 
is  some  evidence  on  the  record  to  show  that 
Mirtunjoy  was  at  one  time  in  possession  of 
the  house  in  dispute.  The  witness  made  this 
admission  distinctly,  although  he  seems  to 
have  retracted  it  afterwards.  I  have  however 
not  based  my  judgment  on  that,  as  there  may 
possibly  have  been  some  misconception  with 
regard  to  it.  The  witness  says — "  Mirtunjoy 
used  to  come  to  this  house*'  (meaning  the 
house  in  dispute) ;  but  as  I  have  said  he  after- 
wards  seems^  to  have  retracted  that  state* 
ment. 

[As  there  was  a  difference  of  opinion  be- 
tween the  Judges  of  the  Appellate  Bench» 
the  plaintiff  appealed  to  the  Court  at  large, 
under  Section  15  of  the  Letters  Patent  of  tho 
Court,  from  the  judgment  of  Norman,  0.  J* 
The  appeal  came  on  for  argument  on  the  20th 
and  21  St  March  last  before  a  Bench  consist- 
ing of  Loch,  L.  S.  Jackson,  and  Mitter^ 
J.  J.  The  Court  took  time  to  consider  its 
judgment,  which  was  delivered  on  the  24th 
idem  by  L.  S.  Jackson,  J.,  the  result  being 
that  the  appeal  from  the  judgment  of  th^ 
Chief  Justice  was  dismissed  with  costs.]       ^ 
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The  3 :(1  February  1871. 

,  Presmt  : 

Tlie  HoL^ble  J.  P.  Norraan,  Officiating  Chief 
Justice^  and  the  Hon'ble  G.  C.  Paul,  Judge. 

Xnftolvent  Coirt— Evidence— Appeal— 
Juriadlotlon. 

On  appeal  from  an  order  of  the  ITon'ble  T,  B, 
Plwar.  sifting  at  Commissioner  in  the  Inscl- 
vent  Court- 
In  the  matter  of 
Ajoodhya  Pershad  and  another,  Imokenti. 
'         Mohunt  Joyram  Qeer,  Appellant, 

versus 
A.  B,  Miller,   Official   Assignee,    Respondent, 
Mr.  Graham  and  Mr.  Evans  for  the  Appellants. 

Mr*  Kennedy  and  Mr.  Leighton  for  the  Re- 
spondents. 

In  a  case  in  which  tho  pHrties  omitted  to  have  the 
evidence  recorled  as  required  by  Section  72  of  the 
Insolvent  Act,  it  was  held  that  a  party  appealing  against 
the  order  based  on  the  evidence  18  not  in  a  position  to 
be  heard  before  th«  Appellate  Court. 

Per  Norman^  C.  J.,  (Paul  J.,  dubitante).— The  Insol- 
vent Court  has  a  disontiuniry  power  under  Section 
26  of  the  Insolvent  Act,  when  it  finds  that  property  be- 
longing to  or  a  debt  due  to  the  insolvent  is  in  the 
possession  of  another  party,  to  make  an  order  on  such 
person  to  make  over  such  property  or  debt,  or  any  part 
thereoff  to  the  Official  Assignee. 

The  insolvents  in  this  case  inserted  the 
appellants  in  their  Schedule  among  their 
debtors  to  the  extent  of  lis  11,000  in  respect 
of  certain  transactions  connected  with  the 
purchase  from  the  ai)p«*llants  of  1,000  bales 
«»f  cotton,  of  which  the  insolvents  did  not  take 
delivery,  but  which  the  appellants  were  desir- 
ed to  retain  in  their  own  hands  and  sell  on 
commis^sion  on  behalf  of  the  insolvents.  The 
appellants  on  such,  sale  were  to  deduct  the 
purchase-money  and  commission,  and  to  ac- 
count to  the  insolvents  for  tbe  profits.  The 
Official  Assignee  put  in  a  petition  bringing 
this  fact  10  the  notice  of  the  Commissioner, 
and  stating  that  the  cotton  was  sold  by  W. 
Haworth  and  Co.,  and  be  applied  for  an  order 
directing  the  iusol vents  and  the  now  appel- 
l^U,  together  with  Offfftia  other  partiet;  to 


attend  before  the  Court  with  their  books  and 
accounts  for  the  purpose  of  being  examined  in 
respect  of  the  claim  which  the  insolventa  ap- 
peared to  have  against  the  appellants.  An 
order  to  the  effect  was  accordingly  made,  and 
the  matter  having  been  heard  and  Kissenlall 
Chobay,  one  of  the  gomashtns  of  Mohunt 
Joyram  Geer  having  been  examined,  the  Court 
ordered  Mohunt  Joyram  Geer  to  hold  and 
retain  the  1,000  bales  of  cotton,  or  the  proceeds 
thereof,  belonging  to  the  estate  and  effects  of 
the  insolvents,  until  the  further  orders  of  this 
Court  ;  and  he  was  further  ordered  to  show 
cause  why  he  should  not  deliver  over  the  said 
1,000  bales  of  cotton  or  the  proceeds  thereof 
to  the  Official  Assignee. 

Pursuant  to  the  order  so  made,  the  Mohunt 
shewed  cause  and  evidence  was  taken  by  the 
Court,  but  the  parties  not  having  requested  the 
officer  of  the  Court  to  take  down  the  depositioni 
of  the  witnesses  pursuant  to  Section  72  of  the 
Insolvent  Act,  the  evidence  was  not  recorded. 

The  judgment  of  the  High  Court  was  de- 
livered as  follows : — 

Phear,  J.— The   rule  will  be  made  abso- 
lute.    The    evidence    appears   to   me  to  be 
entirely  one-sided.    All  the  evidence  that  can 
be  relied  on  shows  that   there  really    was  a 
bond  fide  sale  of  the  cotton  to  the  insolvent 
I  have  not  the  slightest  doubt  that  this  was  so. 
The   two   witnesses   who  endeavour  to  make 
out   that   the   sale    was  bcnamee  were  quite 
unworthy  of  credit — they  showed   as  much 
by  their    demeanour  in  Court.    I  think  that 
Mr.  Ingram's  argument  drawn   from   the  ac- 
counts  themselves   was  very   forcible,  for  it 
is  quite  manifest  that  there   were  continuous 
dealings  between  the  insolvents  and  the  Mo- 
hunt's  firm  after  the  first  sale   of  the   cotton, 
which  it  is  now  argued  had  the  effect  of  des- 
troying their  credit.    I  observe  from  the  Sche- 
dule  that  there   is  a  debt  due  by  the  insol- 
vents  to   the    Mohunt.     The    Mohunt    will 
therefore   be   ordered   to   make   over   to  the 
Official  Assignee  the   proceeds  of  the  cotton, 
less  the   amount  due  to   him   as   entered  in 
the  Schedule.     The  Mohunt    will    pay   the 
Official  Assignee's  cost  from  the  time  of  the 
first  rule  ;  the  insolvents*  costs  will  be   paid 
out  of  the  estate.    I  am  inclined  to  think  that 
the  Mohunt  should  pay  the  costs   of  the  ia* 
solvents,  but  I  will  reserve  that  point. 

Mohunt  Joyram  Geer  appealed  against  ths 
above  judgment,  and  the  order  which  vai 
issued  iu  accordance  therewith,  on  tbe  follof* 
io^gioundf;*— 
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Ut — That  the  said  Comftiissioner  was  in 
error  in  holding  that  the  purchase  of  the 
said  1,000  bales  of  cotton  in  the  said  order 
mentioned  was  made  by  the  appellant  on  be- 
half of  the  said  insolvents  ;  whereas  the  said 
learned  Commissioner  ought  to  have  held 
upon  the  evidence  that  the  said  purchase  was 
mide  by  the  said  apppllant  on  his  own 
account  and  for  his  own  benefit,  and  not  on 
account  of  or  for  the  benefit  of  the  said  in- 
solvents, and  that  neither  the  insolvents  nor 
the  said  Official  Assignee  had  any  interest 
therein. 

^nd. — That  the  said  learned  Commissioner 
was  in  error  in  ordering  that  the  said  appel- 
lant should  hand  over  to  the  Official  Assiijnee 
the  surplus  sale  proceeds  of  the  said  1,000 
bales  of  cotton,  dednctintj  only  the  sum  of 
rufwes  2,216-10-6  admitted  in  ihe  Schedule 
of  the  said  insolvents  to  be  due  to  the  ap- 
pellant, and  the  price  or  sum  at  which  the 
Mid  1,000  bales  had  boon  ostensibly  pur- 
chased for  the  insolvents ;  whereas  the  said 
learned  Commissioner  should  have  held,  even 
if  the  said  purchase  was  for  the  benefit  of  the 
insolvents,  that  the  appellant  was  entitled  to 
deduct  in  addition  to  the  above  sums  his  com- 
mis^on  on  the  purchase  and  sale  thereof. 

Zrd. — That  the  said  learned  Commissioner 
was  wrong  in  ordering  that  the  appellant 
should  pay  the  costs  of  the  said  Official 
Assignee  from  the  time. of  the  first,  rule  taken 
out  against  the  appellant ;  whereas  the  said 
learned  Commissioner  ought  to  havo  directed 
that  the  appellant  should  have  had  all  his 
costs  of  the  said  proceedings  out  of  the  estate 
of  the  said  insolvents. 

The  following  are  the  judgments   of  the    Ap- 
pellate Court  : — 

Norman,  C  J. — In  this  case  Mr.  Justice 
Phear  made  an  order,  under  the  26th  Section 
of  the  Indian  Insolvent  Act,  that  Mohunt 
Joyram  Geer  do  hand  over  to  the  Official  As- 
signee the  sum  of  rupees  9,087-5-6  pie  being 
the  balance  due  from  Mohunt  Joyram  Geer  to 
the  insolvents.  In  the  Schedule  filed  by  the 
insolvents,  Mohunts  Poroosram  Geer  and  Joy- 
ram Geer  of  Bnrra  Bazar  in  Calcutta  are  en- 
tered as  debtors  for  11,000,  and  the  parti- 
culars oC  that  debt  are  as  follow  : — **  We 
bought  1,000  bales  of  cotton  at  a  re-sale  auc- 
tion at  Seebpore  through  Bunwarryloll  from 
these  debtors  :  500  bales  at  15-12  per  maund, 
and  500  bales  at  16-8.  We  did  not  pay  for 
it  bat  instructed  Mohunt  Joyram  Geer  and 
Poroosram  Geer  to  sell  it  for  us  on  commiesion, 
to  dedact  the  purchase-money  and  their  com- 
miniony  and  to  account  to  us  for  the  profits." 


It  appears  that  after  the  insolvency  and  he- 
fore  the  insolvent  obtaine  I  his  discharge,  the 
learned  Judge,  under  the  26th  Section,  order- 
ed that  **  Mohunt  Joyram  Geer  shocld  hold  and 
retain  the  1,000  bales  of  cotton  or  the  pro- 
ceeds thereof  belonging  to  or  forming  part  of 
the  estate  and  eff'eots  of  the  said  insolvents 
until  this  Court  shall  make*  further  order 
concerning  the  same  ;"  and  that  Mohunt  Joy- 
ram Geer  should  show  cause  why  he  should 
not  deliver  over  the  said  1,000  bah\«*  of  cotton 
or  the  proceeds  thereof  to  the  Official  Assignee. 
Cause  was  shown  on  behalf  of  Mohunt  Joyram 
Geer.  The  insolvent  was  examined  on  behalf 
of  the  Official  Assignee.  An  affidavit  of  Gobind 
Chunder  Naut.h  was  reid,  and  three  witnesses, 
viz.,  Mothoora  Doss,  Futteh  Churn,  and  Mr. 
Carapiet  were  examined  on  behalf  of  the 
mohunt  The  evidence  was  not  however 
taken  down  in  writing,  as  provided  for  by  the 
73rd  Sectioti  of  the  Insolvent  Act,  and  we  have 
nothing  hefore  us  but  the  judgment  of  Mr. 
Justice  Phear  and  the  order  which  was  made 
upon  it.    The  judgment  is  in  these  terms — 

"The  rule  will  be  made  absolute.  The 
"  evidence  appears  to  me  to  be  entirely  one- 
**  sided.  All  the  evidence  that  can  he  relied 
**  on  shows  that  there  really  was  a  bonri  fide 
**  sale  of  the  cotton  to  the  insolvent.  I  have 
*'  not  the  slightest  doubt  that  this  was  so. 
**  The  two  witnesses  who  endeavour  to  make 
**  out  that  the  sale  was  benamee  were  quite 
*'  unworthy  of  credit — they  showed  as  much 
*'  by  their  demeanour  in  C'>urt.  I  think  that 
**  Mr.  Ingram's  argument  drawn  from  the 
*'  accounts  themselves  was  very  forcib'e,  for 
**  it  is  quite  manifest  that  there  were  con- 
"  tinuous  dealings  between  the  insolvents  and 
**  the  Mohunts'  firm  after  the  first  sale  of 
**  the  cotton,  which  it  is  now  argued  had  the 
**  effect  of  destroying  their  credit.  I  observe 
"  from  the  Schedule  that  there  is  a  debt  due 
'*  by  the  insolvents  to  the  Mohunt.  The 
**  Mohunt  will  therefore  be  ordered  to  make 
**  over  to  the  Official  A8Hi;:nee  the  pro- 
**  ceeds  of  the  cotton,  less  the  amount  due 
**  to  him  as  entered  in  the  Schedule.  The 
*'  Mohunt  will  pay  the  Official  Assignee's 
**  costs  from  the  time  of  the  first  rule.  The 
**  insolvent's  costs  will  be  paid  out  of  the 
** estate.  lam  inclined  to  think  that  the 
**  Mohunt  should  pay  the  costs  of  the  insol- 
**  vents,  but  I  will  reserve  that  point." 

Mr.  Justice  Phear  accordingly  ordered,  as 
I  have  already  said,  that  the  Mohunt  should 
pay  over  as  the  balance  Rs.  9087-5-6  pie. 

From  that  decision  there  has  been  an 
appeal  to  this  Ccurt,   and  several  poiLts  of 
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considerable  importance  have  been  put  for- 
ward by  Mr.  Graham  and  Mr.  Ev  ans  on  be- 
half of  kohant  Joyram  Geer. 

The  first  point  to  which  I  shall  advert  is 
this.  l£r.  Graham  and  Mr,  Evans  objected 
that  the  learned  Judge  had  no  power  under  the 
26th  Section  to  adjudicate  and  make  the 
order  that  he  did,  and  they  have  also  taken 
various  objections  founded  on  the  evidence  to 
■how  that  the  decision  b  erroneous. 

With  regard  to  the  objectioES  on  the  m'^rits, 
the  attempt  to  show  that  decision  is  wrong 
on  the  facts  of  the  case,  it  appears  to  me  that 
the  appellants  have  not  placed  themselves  in  a 
condition  to  be  heard.  The  72nd  Section  pro 
vides  that  "any  person  who  shall  be  interest- 
ed in  any  proceeding  of  any  of  the  said 
Courts  for  the  relief  of  insolvent-debtors, 
upon  depositing  with  the  proper  officer  of  the 
Court  a  sum  of  money,  of  which  the  amount 
bhall  be  fixed  by  the  Court,  may  require  that 
the  whole  of  the  evidence  relating  to  any  such 
proceeding  may  be  taken  down  in  writing 
by  a  awom  officer  of  the  Court,  and  the  same 
shall  be  done  accordingly  ;  and  in  case  no  ap- 
peal is  presented  within  one  calendar  month, 
the  Court  is  empowered  to  pay  the  reason- 
able costs  and  expenses  thereof  out  of  the 
money  which  shall  have  been  so  deposited  as 
aforesaid,  returning  the  surplus,  if  any,  to 
the  person  who  shall  have  deposited  the 
same." 

The  73rd  Section  which  gives  the  appeal 
provides  that  **  it  shall  be  lawful  for  any  person 
who  shall  think  himself  aggrieved  by  any 
adjudication,  order,  or  proceeding  to  present 
within  one  calendar  month  thereafter  a  peti- 
tion to  the  Supreme  Court  of  Judicature  of  the 
Presidency ;  and  it  shall  be  lawful  for  such 
Court  to  order  that  the  whole  of  the  evidence, 
if  any,  which  shall  have  been  so  taken  down 
in  writing  as  aforesaid,  and  the  minutes  and 
records  of  the  proceedings  of  which  com- 
plaint shall  have  been  made  shall  be  brought 
before  it,  and  the  said  last-mentioned  Court 
shall  enquire  into  the  matter  of  the  petition 
and  of  such  proceedings  and  evidence,  and 
shall  make  such  order  thereon  as  to  the  same 
Court  shall  seem  meet  and  just."  Now,  in 
the  present  case,  the  evidence  not  havinj* 
been  taken  down  and  recorded  as  provided  by 
the  72nd  Section,  we  have  no  means  whatever 
on  the  materials  before  us  of  knowing  the  facts 
on  which  the  judgment  proceeded.  We  must 
therefore  take  it  that  the  evidence  was  such 
as  fully  to  warrant  the  decision  of  the  Court. 

The  only  question  then  remaining  is,  whether 
h»  loiolveni  Court  had  jurisdiction  to  enter- 


tain the  question,  and  to  make  the  order  that  '< 
the  Mohunt  should  pay  to  the  Official  Aaagnee ! 
the  sum  he  was  found  to  be  indebted  to  the 
insolvent. 

The  26th  Section  provides  that  in  caaeanr 
person  shall  after  any  such  insolvent  shall 
have  petitioned  for  his  discharge  under  thiii 
Act,  or  have  been  adjudged  to  have  committed 
an  act  of  insolvency,  and  before  the  mi 
insolvent  shall  have  obtained  his  discharge  in 
the  nature  of  a  certificate  as  hereinafter-men- 
tioned, be  possessed  of  or  have  under  his  power 
or  control  any  property  whatsoever  of  such 
insolvent,  with  the  exception  of  certain  pro- 
perty then  therein-mentioned,  or  to  which  sach 
insolvent  may  be  in  any  way  entitled,  either 
under  any  trust  expressed  or  implied,  or  other- 
wise held  for  his  use  or  benefit ;  or  in  w* 
any  such  person  shall  he  at  any  such  p$r\^ 
indebted  to  such  insolvent,  it  shall  be  tiwfttl 
for  the  said  Court  upon  the  applicatioii  of 
any  Assignee  or  any  creditor  of  such  ia»l- 
vent,  whose  debt  or  demand  shall  have  beea 
admitted  or  established  in  the  matter  of  the 
said  Insolvency,  to  cause  notice  to  be  given 
to  such  person  directing  him  to  hold  and  re- 
tain the  said  property  till  the  said  Court 
shall  make  further  order  concerning  the  same  ,•;. 
and  thereupon  for  such  Court  further  to  order 
such  person  to  deliver  over  such  property^ 
and  to  pay  such  debt  as  aforesaid,  to  thei 
Assignee  or  Assignees  of  the  estate  and  effect* 
of  such  insolvents  for  the  general  benefit  of 
the  creditors  of  such  insolvent. 

Now,  I  think  no  one  can  read  that  Section, 
without  seeing  that  there  are  many  cases  in: 
which  the  Courtis  empowered  to  make  anordff' 
that  debts  due  to  an  insolvent  shall  be  paid  toi 
the  Assignee.  It  has  been  pointsd  out  by  the 
Chief  Justice  in  the  case  of  Dwarkanath 
Mitter,*  4  Bengal  Law  Reporte,  Original 
Jurisdiction,  page  63,  that  it  is  discretionary 


♦  The  13th  August  1869. 
Present: 

The  HonT)le  Sir  Barnes  Peacock,  KU,  Chief  JmsHcl  od 

the  Hon'ble  J.  B.  Phetr,  Jwige. 

On  appeal  from  the  judgment  of  the  Hon'NeA.  O.iUC' 

pherson,  sitting  as  Commissioner  in  the  Insolvent  (*•^ft 

In  the  matter  of  Dwarkanath  Mitter,  an  Insolrent 

Ratnamonee  Dossee  and  another,  AppeBantK 

versus 
A.  B.  Miller,  Official  Assignee,    Respondent. 
Mr.  Marindin  and  Afr.  CoweU  for  the  Appellant!. 
Mr.  Graham  and  Mr.  Branson  for  the  Respondent 
The  Judgment  of  Macpherson,  J.,  as  regards  the  point  rf 
jurisdiction  was  as  follows:^ 
This  is  an  insolvent  matter,  and  the  parties  now  be- 
fore me  appear  in  obedience  to  an  order  directing  tfcta 
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with  the  Court  to  enter  upon  the  trial  of  such 
question  and  to  make  the  order.  I  think  that 
is  a  correct  view  of  the  law.  In  the  first 
place  the  language  of  the  provision  is  that 
**it  shall  be  lawful  for  the  Court"  to  cause 
notice  to  be  given,  &c.  ;  and  again  "  it  shall 
be  lawful  for  the  Court  to  order  such 
person    to    pay    such    debts    or    any    part 


to  attend  and  be  examined  and  to  produce  the  title- 
deeds  and  documents  relating  to  certain  real  properties^ 
which  are  mentioned  in  tl;e  order,  together  with  all  ac- 
count-bookfl  and  certain  Government  paper  standing  in 
the  names  of  some  of  them.  The  order  also  calls  upon 
them  to  show  cause  why  they  should  not  deliver  up  to 
the  OflScial  Assignee  the  properties  and  Government 
paper  mentioned  in  the  order  and  now  in  their  posses- 
sion or  control.  The  question  which  I  have  to  decide 
is,  whether  it  has  been  proved  that  any  of  the  properties 
or  Grovemment  paper,  the  subjects  of  this  inquiry,  though 
vow  in  the  possession  or  control  of  these  persons,  are 
really  the  property  of  the  insolvent  Dwarkanath  Mitter, 
10  as  to  justify  me  in  ordering  them  under  Section  26  of 
the  Insolvent  Act  to  be  delivered  up  to  the  Official  Assig- 
ns. 

Section  26  of  the  Insolvent  Act  is  of  a  summary  cha- 
racter, and  is  intended  to  apply  tocases  in  wiiich  the 
insolvent  is  entitled,  beyond  all  reasonable  doubt,  to 
property  which  has  not  been  made  over  by  him  to  the 
Assignee.  It  probably  was  never  intended  that  serious 
qaestions  of  title  should  be  decided  in  a  proceeding 
nnder  this  Section,  and  it  must  be  expressly  understood 
that  I  do  not  consider  myself  to  be  now  deciding 
finally  any  question  of  title  one  way  or  the  other.  All 
I  have  power  to  do  when  acting  under  this  Section  is 
to  decide  whether  the  property  now  claimed  by  the 
Assignee  is  the  property  (although  not  apparently  in  the 
possession)  of  the  insolvent  for  the  purposes  and  within 
the  meaning  of  Section  26.  I  think  the  rule  haa  been 
properlr  drawn  up  as  relating  to  property  now  in  the 
possession  of  these  persons,  for  there  can  be  no  proceed- 
mg  under  Section  26  save  as  regards  such  property 
as  is  in  the  possession  or  control  of  the  parties  proceeded 
against  at  the  date  of  the  rule. 

This  matter  commenced  with  the  examination  of  the 
ias')lvent  under  Section  36,  when  he  made  such  state- 
roenta  with  regar  1  to  property  in  the  possession  of  his 
wife,  bis  son,  and  his  son's  wife,  that  I  thought  there 
were  sufficient  grounds  on  which  to  issue  the  rule 
against  which  these  parties  have  now  shewn  c<iuse. 
1  confess  that  the  proceeding  has  spread  itself  out  con- 
siderably further  than  I  contemplated  when  I  issued  the 
rule  :  for  practically  it  has  ended  in  my  doing  some- 
thing very  nearly  tantamount  to  trying  several  actions 
of  ejectment.  I  certainly  have  gone  as  far  as  I  could 
well  go  under  these  Sections.  It  is  to  be  regretted  that 
so  many  different  matters  should  have  been  mixed  up 
together  and  gone  into  in  the  way  in  which  they  have 
be«n.  Perhaps  I  might  have  dono  better  if  I  had  re- 
fused to  proceed  beyond  the  examination  of  these  persons 
under  Section  36,  and  had  then  left  the  Official  Assignee 
to  proceed  in  a  more  formal  manne*-  in  the  assertion  of 
his  claim.  I  have  however  gone  fully  into  the  whole  mat- 
ter and  of  course  must  decide  upon  it.  But  I  shall  not 
make  any  order  under  Section  26  except  in  instances 
in  which  I  eonvider  that  there  is  no  reasonable  doubt 
whatever  that  the  property  is  the  actual  property  of 
the  insolvent.  It  would  be  improper  to  make  anv  'such 
order  in  any  insunce  in  which  there  is  a  substantial 
question  aa  to  title  involved. 


thereof."  It  seems  to  follow  that  the 
Court  has  a  discretionary  power.  Even  where 
it  is  shown  that  there  is  a  debt,  the 
Court  is  not  hound  to  order  the  whole  to  be 
paid.  The  Section  empowers  the  Judge,  who 
finds  that  a  debt  is  due  to  the  insolvent,  to 
make  an  order  that  the  whole  of  the  debt  or 
part  thereof  shall  be  paid  ;  that  is  to  say,  that 
when  the  circumstances  of  the  case  render  it 


The  following  are  thejudgmenU  of  the  Appellate  Court  ith 
this  case: — 

Peacock,  C,  ./.—It  appears  to  me  that  there  is  no 
ground  for  interfering  with  this  order.  Putting  out  of 
consideration  altogether  the  deposition  of  Anund  Chund- 
er  Mitter,  there  is  ample  evidence  in  the  testimony 
given  by  Ruttun  Money  Dossee  and  Buddinauth  Mitter 
to  show  that  the  properties  in  dispute  were  held  be- 
namee  for  the  insolvent  The  only  question  on  which 
I  had  any  doubt  was  the  one  which  I  suggested  to  Mr. 
Marindin  at  the  close  of  his  argument,  as  to  whether 
Section  26  of  the  11th  Vic,  p.  21,  authorized  the  Insol- 
vent Court  to  make  an  order  for  the  delivery  of  property, 
or  for  the  payment  of  a  debt  alleged  to  the  property  of  the 
insolvent,  or  to  be  due  to  him  when  the  title  or  debt  was 
a  matter  in  dispute.  But  looking  to  the  words  of  the 
Section,  it  appears  to  me  that  they  are  too  strong  to 
have  any  other  interpretation  put  upon  them  than  that 
the  Insolvent  Court  has  the  power  to  order  any  person, 
who  has  the  possession  of  or  has  under  his  power  or 
control  any  property  of  the  insolvent,  to  deliver  over 
such  property  to  the  Assignee.  The  words  "it  shall 
be  lawful  for  the  said  Court"  do  not  appear  to 
me  to  render  it  compulsory  on  the  Court  in  all  cases 
to  try  whether  the  disputed  property  belonged  to  the 
insolvent  or  not,  but  it  is  discretionary  with  the  Court 
to  enter  upon  the  trial  of  suefa  a  question  and  to  make 
an  order.  There  are  many  cases  of  fraudulent  transfers 
of  moveable  property  on  the  eve  of  insolvency  or  after 
it  in  which,  unless  the  Insolvent  Court  had  the  power, 
the  property  might  be  made  away  with  before  an  action 
could  be  brought  and  determined  ;  and  if  the  Court  has 
the  power,  it  appears  to  me  that  the  present  is  one  of 
those  cases  in  which,  in  the  exercise  of  its  power,  it 
ought  to  make  an  order. 

[The  Chief  Justice  then  went  into  the  facts  of  the 
case,  and  affirmed  the  order  of  the  Insolvent  Court  With 
costs.] 

Phear,  j;— I  agree  with  the  Chief  Justice  that  the 
26th  Section  of  the  Act  gives  power  to  the  Insolvent 
Court  in  a  certain  case,  upon  the  application  of  the 
Assignee  or  any  creditor  after  notice,  to  order  a  person 
who  should  be  possessed  of  property  belonging  to,  or  be 
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necessary  or  proper  that  the  Court  should 
make  an  order  for  payment,  the  Court  has 
pow^er  to  make  such  order.  As  I  have  said, 
we  have  no  evidence  before  us  to  show  the 
circumstances  which  induced  Mr  Justice 
Phear  to  make  the  order  for  the  payment  of 
the  money.  In  this  case  the  Mohunt  sought  to 
escape  liability  by  alleging  that  the  papers  and 
documents  relating  to  the  transaction  were 
in  fictitious  names.  These  papers  show  on* 
the  face  of  them,  as  I  understand  it,  that  the 
money  is  payable  to  the  insolvent.  The 
learned  Judge  may  have  exercised  his  dis- 
cretion properly,  or  it  may  be  that  he  ought 
to  have  left  the  parties  to  litigate  the  matter 
in  a  regular  suit ;  but  we  are  not  in  a  condi- 
tion to  say  any  thing  as  to  the  propriety  of 
the  order,  and  I  express  no  opinion  on  that 
point.  All  I  do  say  is  that  the  order  of  Mr. 
Justice  Phear  is  or  may  be,  so  far  as  the  mate- 
rials before  us  go,  a  legal  or  proper  order,  and 
therefore  we  cannot  interfere. 


indebted  to,  the  insolvent,  to  deliver  over  suoh  property 
or  pav  such  debt  to  the  AssiKnoe.  Now,  the  case  is  tlms 
described — If"  any  person  shall  after  any  such  insolvent 
shall  have  petitioned  for  his  discharj^e  be  possessed  of. 
or  have  under  his  power  or  control,  any  property  what- 
ever of  such  insolvent,  or  to  which  such  insolvent  may 
be  in  any  way  entitled,  A-c.*'  Cf  rtainly  before  making  an 
order  the  Court  must  satisfy  itself  that  such  a  case  has 
occarred,  and  it  can  onlv  <lo  so  by  a  process  of  judicial 
enquiry  and  upon  the  hearing  of  evidence.  In  other 
words,' the  Insolvent  Court  must  be  competent  for  the 
purposcfl  of  Section  26  to  take  evidence,  and  thereon  to 
a4judicate  whether  or  not  a  speciticd  person  is  possessed 
of,  or  has  under  his  power  or  control,  any  property  of  the 
insolvent,  or  is  in  any  amount  indebteil  to  the  insolvenL 
It  is  no  doubt  observable  that  there  is  not  a  correspond- 
Infg  enactment  in  any  of  the  Knglish  Acts,  bur  it 
eeems  to  me  that  there  is  food  reason  why  it  should  be  \ 
specially  introduced  into  an  Act  intended  to  be  worked 
in  this  country.  The  prevelance  of  I»enamee  transac- 
tions and  of  the  enjoyment  of  property  jointly  in  various 
aharea  by  members  of  lar^^e  families  renders  it  necessary 
that  the  Insolvent  Court  should  have  extraordinary  ] 
powers  for  the  purr  ose  of  enablinjj  the  Official  Assiimee  ' 
on  behalf  of  the  creditors  to  secure  the  property  of  the  j 
insolvent,  and  to  protect  it  from  fraudulent  transfers 
eflFected  for  the  purpose  of  saving  the  property  from 
distribution  among  his  creditors. 

I  also  think  with  the  Chief  Justice  that  the  words  "  it 
shall  be  lawful  for  the  said  Court"  do  not  render  it 
compulsory  on  the  Court  to  act  in  all  cases  in  which  an 
apnlication  should  be  made  to  it  by  the  Official  Assiimee 
or  by  any  creditors.  It  appears  to  nie,  further,  not  diffi- 
cult to  sav  where  the  line  «hould  be  drawn  separating 
cases  in  which  the  Insolvent  Court  should  take  action 
from  those  in  which  the  Official  Assignee  should  be 
referred  to  the  Civil  Court.  The  procedure  of  the  Insol- 
vent Court,  sod  the  mode  Dreacribed  for  an  application 


For  these  reasons,  I  think  that  the  appeal 
should  be  dismissed  with  costs. 

Paul,  J, — In  this  case  I  am  also  of  opiaion 
that  the  appeal  should  be  dismissed.  The 
only  point  which  has  struck  me  daring 
the  argument  is,  whether  the  Insolvent  Court 
had  jurisdiction  to  try  the  question.  On 
that  point  the  case  of  Dwarkanath  Hitter 
is  an  authority  that  the  Court  can  entertain 
such  a  case.  This  point  has  not  been  taken 
in  the  grounds  of  appeal,  and  I  do  not  think 
that  the  justice  of  the  case  requires  that  we 
should  entertain  it.  When  a  proper  case  is 
put  before  the  Court,  it  will  be  time  enongh  to 
consider  the  ruling  in  Dwarkanath  Hitter's 
case.  In  the  present  case  no  injustice  has  been 
done  and  I  therefore  concur  io  dismissiflg 
the  appeal,  though  I  entertain  doubts  as  to 
the  soundness  of  the  opinion  expressed  in 
Dwarkanath  Hitter's  case. 


under  Section  26,  are  not  very  appropriate  to  an  rnqtarj 
which  mainly  ha^j  retjard  to  ounflictini^  rights  of  pro- 
perty ;  but  I  see  no  reason  at  all  why  a  aeterminadoa 
completely  satisfactory  should  not  be  conie  to  in  procted- 
in-;»  of  this  kind  when  the  matter  of  enquiry  ia  siroplr 
a  matter  of  fact,  such  as  those  which  I  hare  just  noir 
referred  to,— an  enquiry  whether  the  property  is  b^ 
benamee  or  not,  or  whether  it  is  a  portion  of  jaiat 
familv  property;  and  SLgnin  there  are  a  Ur^'e  chasrf 
simple  debts  which  may  be  very  safely  enquired  in» 
and  alj  the  facts  ascertained,  by  merely  brin^dof  th« 
parties  fac*  to  face  with  each  other  through  the  machi- 
nery of  a  simple  notice  or  order  iiiti,  such  as  that  pre- 
scribed by  this  Section. 

Moreover,  I  would  add  that  it  seems  to  roe  now  too 
late  to  question  the  power  of  the  Insolvent  Court  to  uiake 
an  order  of  this  sor  t  under  the  26th  Section  of  the  Act. 
considering  that  at  this  time  the  act  his  been  in  opera- 
lion  for  upwards  of  20  years,  and  that  it  has  been  th« 
conaUnt  practice  of  the  Insolvent  Court  to  make  such 
orders  during  that  period.  At  the  same  time  I  behtve 
it  has  always  been  the  practice  of  the  Court,  and  1  am 
sure  it  has  been  the  prsctice  during  the  period  of  rar 
experience  here,  to  abstain  from  makinji:  orders  to 
deliver  over  goods  or  to  pay  debts  when  it  appears  that 
there  is  really  a  conflict  of  right  or  equity  between  the 
insolvent  and  the  person  in  whose  possession  the  ^rwls 
are,  or  from  whom  payment  of  the  debt  is  sought  to 
be  obtained. 

As  to  the  facts  of  this  case,  I  also  agree  with  the 
Chief  .lusticc  that  even  if  the  evidence  of  Anondo 
Chunder  is  set  on  one  ^ide  there  is  amply  sufficient  ia 
the  testimony  of  the  other  witnesses  U>  support  the 
finding  to  which  the  learned  Commissioner  has  arrived. 
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RULES  OF  THE  HIGH  COURT. 


ICodlfiea  the    Pleaderfthip  Aules  as 
regrarda  natlvea  of  Assam. 

The  17th  January  1871. 

Present  ; 

TheHon'ble  J.  P.  Korman,  Officiating  Chief 
Justice  and  the  Hon'ble  G.  Loch,  H.  V. 
Bay  ley,  and  L.  S.  Jackson,  Judges, 

It  18  hereby  notifie<l  that  in  the  examina- 
tion for  Senior  Pleadership  to  be  held  in 
Assam  in  1872,  the  qualifications  mentioned 
in  Clauses  1  and  2  Rule  9  of  the  High  Court's 
Kules  of  2ud  May  1866,*  for  the  qualification, 
odmisfiiou,  and  enrolment  of  pleaders,  will  not 
be  required  in  the  case  of  natives  of  (bat 
province.  Any  such  person,  however,  pass- 
ing the  examination  without  those  qualifica- 
tions will  be  restricted  in  his  practice  to  the 
Courts  of  that  province  alone. 

By  order,  &c., 

(Sd.)  F.  B.  PEACOCK, 

Begistrar, 


Rules  for  the  admission  and  enrolment  of 
Mooktears  on  the  Appellate  Side  of  the 
High  Court. 


*  5  W.  R.,  Rules,  p.  9. 


I.  Persons  who  have  hitherto  practised 
as  Mooktears  on  the  appellate  side  of  the 
High  Court,  and  also  persons  desiring  so  to 
practise,  may  apply  to  be  admitted  and  en- 
rolled as  Mooktears  in  the  High  Court. 

II.  No  person  so  applying  shall  be  ad- 
mitted except  he  shall  satisfy  the  Court  as 
to  his  character  and  competency. 

III.  Every  person  so  applying  on  being 
approved  by  the  Court  shall,  before  he  is  ad- 
mitted and  enrolled  as  a  Mooktear,  be  re- 
quired to  give  security  in  the  sum  of 
Rs.  2,000  for  his  honesty  and  good  conduct, 
for  his  compliance  with  the  rules  and  orders 
of  the  High  Court,  and  for  the  faithful  dis- 
charge of  his  duties  towards  the  Court  and 
towards  his  employers, 

IV.  Every  person  admitted  and  enrolled 
as  a  Mooktear  of  the  High  Court  shall  be  at 
liberty— 

(1.)— To  instruct  Counsel  or  Vakeel. 

(2.)— To  inspect  the  records  of  any 
Civil   or   Criminal   case   in  which  he  is  eu» 
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gaged  as  Mooktear,  aud,  if  necessary,  to 
obtain  copies  of  any  papers  or  documents  in 
order  to  the  preparation  of  a  brief  or  instruc- 
lions  for  the  Counsel  or  Vakeel  employed  or 
to  be  employed  in  the  case. 

(3.)— To  deposit  in  the  office  money  or 
securities  on  behalf  of  his  clients. 

(4.) — To  withdraw  monies  or  securities 
deposited  on  account  of  his  clients. 

(5.)— -To  receive  back  original  or  other 
documents  filed  in  any  case  after  the  case 
shall  have  Wn  completely  disposed  of. 

(6.)— And,  generally,  to  do  all  other  such 
duties  on  behalf  of  his  clienU  as  Mooktears 
are  now,  according  to  the  existing  practice 
in  the  Court,  empowered  to  do. 

Provided  that  no  monies,  securities,  or 
documents  shall  be  handed  out  to  any  Mook- 
tear, except  on  production  of  a  special  or 
general  Power  of  Attorney,  under  the  hand 
of  his  client  and  duly  registered,  authorizing 
him  to  receive  the  same. 


shall  be  required  to  satisfy  the    Registrar  m 
to  the  state  of  their  securities. 

(Sd.)    J.  p.  NORMAN. 

„  G.  LOCH. 

,.  H.  V.  BAYLEY. 

„  F.  B.  KEMP. 

„  L.  S.  JACKSON. 

„  J.  B.  PHEAR. 

„  E.  JACKSON. 

„  F.  A.  GLOVER. 

.,  D.  N.  MITTER. 

,,  W.  AINSLIE. 

M  G.  C.  PAUL. 

„  0.  C.  MOOKERJEE. 

Th9  19M  January  1871. 


Vakeels. 
1.— The  rule  of  the   26th    of  November 
1862,   as  to   the  attendance  of  Vakeels  and 
striking  out  a   case    for    non-attendance,  ii 
hereby  repealed. 


Mooktears  within  the  first  fortnight  in 
January  in  every  year,  or  on  the  occasion 
of  taking  out  or  renewing  their  certificates, 


2.— Every  Vakeel  engaged  in  any  cm 
shall  be  entitled  to  obtain  from  the  Conrt 
office  copies  of  the  whole  or  any  part  of  the 
proceedings  and  evidence  in  the  case  on  de- 
positing the  estimated  cost  of  such  copiea. 
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Hif/h  Court. 


3. — Every  such  copy  shnll  be  exnmiaed 
and  certified  ns  correct  before  it  is  issued 
from  the  office  of  the  Court. 

4. — Tbe  charge  for  such  copies  shall  be 
006  rupee  per  1,440  English  words,  and  one 
rupee  for  2,000  words  in  Bengali  or  Urdoo. 

1  o. — When  a  Vakeel  retained  to  appear 
aud  plead  for  any  party  to  a  suit  or  appeal 
is  prevented  by  sickness  or  engagement  in 
auolher  Court  from  appearing  aud  conduct- 
ing the  case  of  his  client,  he  moy  appoint 
another  Vakeel  to  appear  in  his  place,  so 
that  his  client  may  not  be  unrepresented  at 
the  hearing  ;  and  the  Court,  if  it  see  no  rea- 
son to  the  contrary,  may  allow  the  argument 
to  proceed  in  the  absence  of  the  Vakeel  or 
Vakeels  originally  engaged. 

6. — In  any  case  in  which  the  party  em- 
ploying a  Vakeel  or  his  Agent  after  due 
aoiice  fails  to  pay  the  amount  of  the  esti- 
mated costs  for  preparing  briefs  containing 
the  papers  connected  with  the  case  on  ap- 
{>e&l  necessary  to  enable  the  Vakeel  to  con- 
duct the  case  properly,  the  Vakeel  or 
Vakeels  after  notice  to  such  party  or  his 
Agent  aud  by  leave  of  the  Court  may  with- 
draw froui  the  case. 


7. — A  Vakeel  may  also,  for  any  other 
sufficient  cause,  or  after  such  notice  to  his 
client  as  may  enable  him  tc  appoint  another 
Vakeel,  by  leave  of  the  Court  but  not 
otherwise,   and  on  such  terms  as  the  Court 

shall  order  as  to  refunding  any  fees   he  may 

have  received,  withdraw   from  the   further 

conduct  of  the  case. 

8. — A  list  of  all  appeals  filed  shall  be 
made  out  weekly,  and  a  copy  thereof  hung 
up  in  the  Library. 

In  such  list  the  number  of  the  npieal,  the 
names  of  the  parties  and  of  the  Vukcel  who 
filed  the  appeal,  shall  be  given. 

(Sd.)  J.  P.  NORMAN. 

„  G.  LOCH. 

„  H.  V.  BAYLEY. 

.,  F.  B.  KEMP. 

,,  L.  S.  JACKSON. 

„  J.  B.  PHEAR. 

„  E.  JACKSON. 

„  F.  A.  GLOVER. 

„  D.  N.  MITTER. 

„  W.  AINSLIE. 

„  G.  C.  PAUL. 

,,      O.  C.  MOOKERJEE. 
The  19M  January  1871. 
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Zlules  for  disposal  of  rent  suits. 

The  4th  February  1871. 

l?files  (or  the  prompt  trial  of  nv defend- 
ed and  other  svits  for  arrears  of  rent 
in  Civil  Courts  tinder  Act  VIII  of  1869. 

1. — Every  summons  in  any  suit  for 
nrreArs  of  rent,  not  being  a  suit  in  which 
enhancement  is  80up:ht,  brougJit  under  ihe 
provisions  of  Act  VIII  of  1869,  B.  C, 
shnll  command  the  defendant  to  appear  at 
flie  expiration  of  fourteen  clear  diiys  after 
I  he  service  thereof. 

2. — Every  such  suit  entered  in  the  Re- 
pister,  as  directed  by  Section  42,  shall  be 
marked  thus— **  Rent  Suit,"  "Baki  Kliaza- 
nar  Moknddamo/^  '*  Baki  Malguzari." 

3. — Immediately   on    the  return   of     the 
summons   in    any   such     "rent-suit,"     the    tried  at  once,  if  it  appear  to  be  likely  to  be 
suit  shall  be  entered  in    a   list  of  causes    in  I 

form  annexed,  to  be  stuck  up  in  Hie  Court-  I  "  ^^'""^^  ^"^'^*'  "^"3^  ^^  P^^^^^^  »"  the  ordinarj 
liouse,  specifying  the  day  for  hearing,  wJiich  ''st  of  defended  causes,  and  come  on  io  irs 
Fhall  be  on  the  day  fixed  for  the   appearance  i  turn,    if  such    latter   course  appear   to  the 

of  the  defendant  or  on  the   earliest   day    on  I  t   j  i  i.  .  .       - 

,  .  ,     ,     ^  ,    ,,  ^  -^  '  'ludge  to  be  expedient  wiih  reference  to  the 

Avluch  the  Court  shall  sit  after  su 'h  day. 


5— Provided  nevertheless  that  no  suit  for 
arrears  of  rent  shall  be  called  on  and  tried 
ex  parte  when  the  summons  shall  not  have 
been  served  at  least  fourteen  clear  daye  be- 
fore  the  dny  of  hearing. 

6.— Wlien  it  shall  appear  that  the  anra- 
mons  has  not  been  duly  served,  or  that  four- 
teen  clear  days  have  not  elapsed  from  the 
date  of  the  due  service  of  the  summons,  the 
case  shall  stand  over  until  a  day  to  be  fired 
immediately  after  the  expiration  of  four- 
teen clear  days  from  the  date  of  the  due 
service  of  the  summons. 

7.— -In  cases  where  the  defendant  appeirs 
and  makes  answer  or  desires  to  contest  the 
claim,  the  case  may  either  be   taken   up  sod 


4. — Each  such  suit  shall  be  called  on  in 
its  turn  at  the  sitting  of  the  Court  and  be- 
fore suits  of  any  other  description  upon  the 
day  for  the  hearing  thereof  ;  and  in  every 
cnse  in  which  it  shall  be  shown  that  the  de- 
fendant has  been  duly  served  with  the  sum- 
mons in  proper  time  to  enable  him  to  appear 
and  defend  the  suit,  but  the  defendant  does 
not,  either  in  person  or  by  any  authorized 
Agent  or  Pleader,  appear  or  make  answer 
to  the  suit,  the  case  shall  be  forthwith  taken 
up  and  heard  eX'parte^  unless  in  any  pnrii- 
cular  case  the  Court,  for  special  reasons  to  ' 
be  recorded  in  the  proceedings,  shall  think 
fit  to  Older  others iw,  ; 


slate  of  his  file  or  the  convenience  of  lbs 

parties. 

(Sd.)    F.  B,  PEACOCK, 

I  Registrar, 

j  List  of  Rent' Suits  in  the  Court  of  the 

I  of 
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The  7tb  January  1871. 

Present: 

The  Hon'ble  E.  Jackson  and  Onookool 
Clmnder  Mookerjee,  Judges, 

Jnrtadiotlon  —  Attached  property  — 
Land  disputes— Section  319,  Code 
of  Grimlnal  Prooedore. 

Criminal  Revisional  Jurisdiction. 

Hnrronath  Chowdbry,  Petitioner, 

versus 

Bajeoder  Chunder  Roy  and  others,  Opposite 
Party. 

Baboo  Rajendro  Nath  Misser  for  Peti- 
tioner. 

Babpos  Tarruck  Nath  Paulit  and  Khetter 
Nath  Bose  for  Opposite  Party. 

A  SmsSoiis  Jadge  has  no  power  to  interfere  with  an 
order  of  a  Magistrate  attaching  disputed  land  under 
Section  819  of  the  Code  of  Criminal  Procedure. 

Jackson^  J. — Thb  order  of  the  Judge  in 
this  case,  interfering  with  the  decision  of 
the  Deputy  Magistrate  attaching  the  dis- 
puted land  under  Section  319  of  the  Code 
of  Criminal  Procedure,  is  against  law.  There 
is  no  power  of  revision  in  the  Judge  to 
interfere  with  such  orders  of  the  Deputy 
Magistrate.  His  order  virtually  setting 
hside  that  decision  and  ordering  further 
enquiry  being  illegal  must  be  set  aside,  and 
the  original  order  of  the  Deputy  Magistrate, 
dkted  the  4th  May  1870,  must  be  enforced, 
the  disputed  land  remaining  under  attach- 
oieal  as  it  was  there  ordered* 


The  14th  January  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Hon'ble  6.  Loch,  Judge, 

Attachment— Xiand  dispnteB— Section 
3I89  Code  of  Grimlnal  Procedure. 

In  the  matter  of 

J.  W.  Maseyk,  Petitioner, 

Mr,  J.    W,   B,   Money  and  Baboo  Kali 
Kishen  Sein  for  Petitioner. 

The  power  of  attaching  land  regarding  which  there  la 
a  dispute  conferred  on  a  Magistrate  by  Section  318  of 
the  Code  of  Criminal  Procedure,  extends  to  disputes 
as  to  possession  of  land  of  irhich  rival  zeinindara  are 
in  possession  by.  their  rjots. 

Norman^  C.  J, — This  is  an  application 
to  the  Court  under  Section  404  to  send  for 
the  papers  in  a  case  under  Sections  318  and 
319  of  the  Code  of  Criminal  Procedure. 
The  facts  are  as  follow  : — A  dispute  appears 
to  have  arisen  between  the  ryots  of  Mr. 
Maseyk  and  those  of  Baboo  Anund  Chnnd 
Lohattn,  as  to  a  considerable  tract  of  land, 
about  3,007  beegahs,  which  the  Magistrate 
of  Maldah  found  on  inquiry  was  likely  to  pro- 
duce a  breach  of  the  peace.  Mr.  Maseyk 
claimed  this  land  as  belonging  to  his  talooks 
Shabazpore  and  Delallpore  ;  Baboo  Anund 
Chand  Lohatta  alleged  that  it  was  part  of 
his  putnee  estate,  and  he  calls  it  by  the 
name  of  Key  la  Dearah. 

Baboo  Sitakanth  Mookerjee,  the  Deputy 
Magistrate,  made  an  enquiry  and  visited  the 
spot  ;  and  he  recorded  that  he  was  unable 
to  satisfy  himself  as  to  which  of  the  two 
parties  wns  in  possession  of  the  land,  por- 
tions of  the  land  having  been  sown  with 
indigo  by  the  ryots  of  one  zemindar,  and 
with  huUye  by  the  ryots  of  the  other. 
Under  these  circumstances,  he  attached  the 
land  in  dispute  until  a  competent  Civil 
Court  should  have  determined  the  rights  of 
the  parties. 
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Mr.  Money's  objection  to  the  order  of  the 
Deputy  Magistrate  issuhstiintially  this — (hat 
the  disputing  parties  are  zemindars  in  pos- 
session by  their  ryots  ;  and  he  contends  that 
Section  318  is  not  meant  to  provide  for 
disputes  as  to  possession  of  land  of  which 
the  zemindars  are  only  iu  possessioa  by  their 
ryots. 

We  think  that  tliere  is  no  ground  for  this 
contention,  and  he  is  not  borne  out  by  the 
case  to  which  he  has  referred  in  the  5iii 
Volume  of  the  Weekly  Reporter.  The  de- 
cision of  the  Deputy  Mnfriutrate,  whether  or 
not  it  is  right  on  the  facts,  is  perfectly  cor- 
rect in  law. 

Mr.  Money  complains  that  his  client  will 
be  liable  to  much  injury  in  consequence  of 
the  loss  which  he  will  sustain  by  the  lands 
remaining  under  attachment  under  the  care 
of  some  officer  appointed  by  the  Magis- 
ttrata. 

It  appears  to  us  that  (his  is  no  ground  for  I 
our  interference.  His  client  has  no  sub- 
stantial cause  for  complaint,  because,  if  be  is 
entitled  to  the  land  in  dispute  and  was  in 
possession  of  it,  he  will  have  no  difficulty 
in  bringing  a  civil  suit  praying  that  he  may 
be  maintained  in  possession  or  to  recover 
possession,  and  for  a  declaration  of  his  title  ; 
and  in  that  civil  suit  an  order  might  be 
made,  pending  the  litigation,  under  which, 
if  the  Judge  thinks  fit,  Mr,  Money's  client 
may  be  appointed  Manager  or  Receiver  on 
giving  proper  security  of  either  the  whole, 
or  of  such  portions  of  the  land  as  shall  ap- 
pear to  have  been  sown  by  his  ryots. 

We  see  no  ground  to  interfere  with  the 
order  passed  by  the  Deputy  Magistrate,  and 
we  therefore  decline  to  send  for  the   record. 


The  sanction  of  the  Local  Goverament  ia  neoeaaarj 
before  a  charge  for  keeping  a  lottery  office  under  Seetioa 
10  Act  XXyn  of   1870  can  be  instituted. 

Loch,  J. — This  case  appears  to  have  beea 
taken  up  and  di8f)08ed  of  by  the  MHSfistrtta 
without  the  authority  of  the  Local  Govern- 
ment having  been  obtained  to  the  institutioo 
of  the  proceedings.  Now,  thou«:h  it  be  sd 
offence  nnder  Section  10  Act  XXVII  of 
1870,  294  A,  to  keep  aJottery  office  not 
authorized  by  Government,  &c.,  yet  Sectioa 
14  of  the  Act  provides  that  no  charge  un- 
der 294  A  shall  be  entertained  by  any  Coart 
unless  the  prosecution  be  instituted  by  order 
of  or  under  the  authority  from  the  Local 
Government.  The  proceedings  in  this  easa 
must  consequently  be  set  aside. 

Norman^  C  J. — I  concur. 


The  17th  January  187h 

Preseni : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Hon'ble  G.  Loch,  Judge. 

Sanction  of  Oovernment  —  Xiottery 
ofELoe  —  Section  10  Act  aSVXZ   of 

1870. 

Reference  to  the  Sigh  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure 
by  the  Recorder  of  Moulmein  in  the  case 
of  the  Government  vcnus  Nga  Cho. 


The  18th  January  1871. 

I  Present: 

The  Hon'ble  H.  V.  Bayley  and  Dwarkaoath 
Mitter,  Judges, 

JarlBdlotlon— Prooedo^e  — Obapter  St 
Penal  Oode. 

Reference  to  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Proeedmre 
by  the  Sessions  Judge  of  Bhaugulpore  ts 
the  case  of  Chutoorbhooj  Bharthee  versus 
Mr.  Macnaghten. 

The  Queen  terms  Chunder  Seekhnr  Roy, ^raliiMr 

that  a  Court  ht^fore  which  an  offence  ia  committed 
under  Chapter  X  of  the  Penal  Code  cannot  trj  the  case 
itsetf, — followed,  notwithstanding:  the  ari^ment  of  t&t 
Sessions  Judge  in  this  case  that  that  ruling  should  ap- 
ply only  to  certain  cases  under  Chapter  X. 

Reference. — The  applicant's  pleader  con- 
tends that  under  the  High  Court  Raling, 
Queen  versus  Chunder  Seekur  Roy,  dat^d 
the  23rd  April  1270,  Vol.  13,  W.  R.,  p.  66, 
the  Deputy  Magistrate  could  not  himself 
try  the  case. 

The  conviction  is  therefore  illegal,  and 
the  sentence  should  be  quashed. 

It  will  be  observed  that  this  ruling  affects 
all  cases  under  Chapter  X  of  the  Penal  Codi^ 
and  virtually  lays  down  time  in  a  Sa^*^- 
vision  or  any  station  where  only  one  Ma* 
gisterial  Officer  is  located  an  offence  under 
Chapter  X  against  the  public  seryast  n 
charge  of  the  local  Court  would  have  lo  be 
prosecuted  in  some  other  stauon.  Widi 
due  deference  to  the  Court's  bpinioo,  I 
would  respectfully  observe  (hat  it  appears  H 
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me  that  as  the  Legislature  have  specially  al- 
lowed the  Court  in  wliicli  an  offence  under 
Sections  175,  176,  178,  179  and  180  are 
committed  to  dispose  of  the  case  itself, 
there  can  be  no  legal  objection  in  default  of 
direct  legal  interdiction  to  the  Court  trying 
other  offences  under  Chapter  X,  Penal  Code, 
committed  against  itself. 

The  interest  ts  not  a  personal  interest 
which  would  render  the  trial  a  scandal  :  it 
is  only  in  cases  referred  to  in  Section  163 
that  the  Legislature  deemed  the  interest  of 
Bach  a  personal  character  as  to  demand  spe- 
cial legislation. 

The  High  Court  Circular  No.  20,  dated 
4th  October  1864,  points  out  the  distinction 
of  public  servants  in  their  public  and  private 
capacities. 

The  papers  of  the  case  under  reference 
are  submitted  for  the  orders  of  the  High 
Court  under  Section  434,  Code  of  Criminal 
Procedure,  in  consequence  of  the  ruling 
above  adverted  to. 

Judgment  of  the  High  Court : — 

Bayley^  J, — I  think  the  ruling  in  the  case 
of  Queen  versus  Chundra  Seekur  Roy,  dated 
23rd  April  1870,  Weekly  Reporter,  Vol.  13, 
p.  66,  should  be  followed.  It  is  difficult  to 
draw  the  distinction  the  Judge  draws. 

Mittety  J. — I  concur. 


The  18th  January  1871. 

Present  ^ 

The  Hon'ble  H.    V.   Bayley  and   Dwarka- 
nath  Mitter,  Judges, 

Proeedure^Flndincr— ABsoBsors. 

The  Queen  versus  Bhugwan  Lall  and  four 
others,  Appellants. 

Committed  by  the  Magistrate  and  tried  by 
the  Sessions  Judge  of  Bhaugulpore  on  a 
charge  of  intentionally  giving  false  evi- 
dence, 

Ko  legal  eoaviction  can  take  place  nnless  the  opinion 
of  tbe  Asaeaaors  la  taken  on  the  whole  of  the  evidenoe 


Bayley^  J, — In  these  5  cases,  the  opinion  of 
the  Assessors  was  taken  upon  the  evidence 
of  the  second  witness  subsequently  examined* 


The  Judge  gives  as  the  reason  that  the  second 
witness  deposed  exactly  as  the  first.  But 
even  if  he  did,  no  legal  conviction  could  take 
place  without  the  opinion  of  the  Assessors 
being  recorded  on  the  whole  evidence. 

We  quash  the  proceedings  of  the  Judpe 
as  illegal,  and  desire  the  trial  be  held 
de  novo. 


The  21  St  January  1871. 

PrHent: 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
Judge, 

BiflTli  Oourt—lrregrularlty— Chargre— 
Cbapter  XZV  and  Section  €26,  Code 
of  Grlmlnal  Procedure. 

Ramdoyal  Singh,  Petitioner. 
Mr.  R,  E,   Twidale  for  Petitioner. 

In  a  case  under  Chapter  XIV  of  the  Code  of  Criminal 
Procedure  in  which  the  accused  had  full  opportunity 
given  him  to  answer  the  case  which  was  made  against 
him,  the  High  Court  felt  itself  precluded  by  Section 
426  of  the  Code  of  Criminal  Procedure  from  interfer- 
ing with  the  iudgraent  of  the  lower  Court,— even  if  it 
found  that  there  was  an  irregularity  in  the  proceedings 
in  consequence  of  the  absence  of  a  formal  charge. 

Norman,  C.  J.— I  think  that  we  ought 
not  to  send  for  the  proceedings  in  this  case. 
It  was  a  charge  under  Section  353  of  the 
Indian  Penal  Code  for  using  criminal  force 
towards  a  mohurrir,  who  was  engaged  in  the 
execution  of  his  duty  as  a  servant  of  the 
Joint  Magistrate  of  Patua,  and  in  resisting 
and  encouraging  others  to  resist  his  appre- 
hension when  his  arrest  was  ordered  by  the 
Joint  Magistrate,  which  was  triable  under 
the  provisions  of  the  14th  Chapter  of  the 
Code  of  Criminal  Procedure.  Mr.  Twidale 
suggests  that  no  charge  in  writing  was  pro- 
pared  in  the  manner  prescribed  by  Section 
250  of  that  Code.  The  petitioner  does  not 
produce  any  authenticated  copy  of  the  pro- 
ceedings  to  show  that  the  suggestion  is  well 
founded,  nor  does  he  by  a  verified  petition 
make  a  statement  to  that  effect.  There  was 
an  appeal  from  the  order  of  the  Joint  Ma- 
gistrate to  the  Judge.  The  petition  of  appeal 
to  the  Judge  is  not  brought  before  us,  and 
in  the  Judge's  decision  confirming  the  con- 
viction by  the  Joint  Magistrate  no  allusion 
was  made  to  the  want  of  a  formal  charge. 
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We  think,  therefore,  that  we  cannot  as-  | 
Bume  that  no  charge  was  in  fact  drawn  up 
as  required  by  Section  250,  more  particular- 
ly as  a  charge  is  alluded  to  in  the  judg- 
ment of  the  Joint  Magistrate.  Eren  if  there 
had  been  no  charge, — although  that  would 
Lave  been  a  serious  irregularity, — we  are  far 
from  saying  that  we  should  feel  ourselves 
bound  to  reverse  the  decision  of  the  Joint 
Magistrate  ;  because  it  is  clear  that  the  de- 
fendant had  a  full  opportunity  of  answering 
.the  case  wliich  was  made  against  him,  and 
an  opportunity  was  also  afforded  him  of 
calling  his  witnesses,  of  which  he  refused 
to  avail  himself.  There  is  no  doubt  about 
the  facts,  and  the  sentence  passed  upon  the 
defendant  seems  to  be  a  proper  one.  There- 
fore acting  under  the  provisions  of  Section 
426,  we  should  probably  have  felt  ourselves 
precluded  from  interfering  with  the  judg- 
ment of  the  Joint  Magistrate,  even  if  we 
had  fbund  there  was  an  irregularity  in  the 
proceedings  on  the  trial  in  consequence  of 
the  absence  of  a  formal  charge. 

The  application  is  refused. 


The  21 8t  January  1871. 

Present : 

The  Hon'ble  E.  Jackson  and   Onoocool 
Ch under  Mookerjee,  Judges. 

Warrant— Abdaotion. 

Bidhoomookhee  Dabee  and   two  others, 
Petitioners^ 

versus 

Sreenath  Haldar,  Opposite  Party. 

Messrs,  M.  M,  Ghose  and   M.  Z.    Sandel 
for  Petitioners. 

No  one  for  Opposite  Party. 

A  warrant  for  the  arrest  of  a  person  on  a  charge  of 
abduction  should  state  the  mtent  with  which  the 
offence  was  committed. 

Jackson,  J. — We  think  the  warrants  in 
this  case,  as  they  stand,  are  upon  the  face 
of  them  illegal.  In  the  first  place,  there 
18  not  sufficient  on  the  deposition  of  the 
complainant.  Sreenath  Haldar,  to  make  out 
that  any  offence  has  taken  place.  In  the 
second  place,  there  is  no  such  offence  as 
abduction  under  the  Indian  Penal  Code  ;  but 
abduction  with  certain  intent  is  an  offence. 
The  warrants  for  the  arrest  of  the  persons 
without  stating  the  intent  are  accordingly 


bad.  Lastly,  we  think  that  the  orders  of 
the  Magistrate  of  Dacca  directing  the  ap- 
prehension of  the  girl  Bidhoomookhee,  and 
that  she  should  be  made  over  to  Sreeoath 
Haldar,  the  prosecutor,  her  graud-uacle, 
are  equally  illegiU.  They  seem  to  have  been 
passed  in  great  haste  and  without  sufficieui 
cause.  There  is  nothing  to  show  that 
Sreenath  Haldar  is  the  lady's  lawful  guar- 
dian. We  think  that  the  warrants,  as  ihej 
stand,  must  be  set  aside. 

tVe  pass  no  further  order  in  the  case,  a3 
we  are  told  that  no  further  proceedings  are 
to  be  taken  in  the  matter. 


The  21st  January  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

BKlB-oarrlagre—Seotlon  31Z|  Penal 
Code. 

The  Queen  i^ersus  Kabul  Pattar   and 
Jhumpa,  Appellants, 

Committed  by  the  Magistrate  and  tried  h^ 
the  Sessions  Judge  of  Cuttach  on  charges 
of  attempt  to  cause  miscarriage^  SfC, 

The  offence  deiined  in  Section  312  can  only  b«  eom- 
mitted  when  a  woman  is  in  fact  pregnant. 

Kemp,  J, — "We  are  of  opinion  thtt  the 
accused  Jhumpa  must  be  acquitted. 

A  woman  who  causes  herself  to  miscarry 
would  come  within  the  meaning  of  Section 
312.  But  in  this  case  it  is  admitted  that 
Jhumpa  was  not  pregnant,  and  the  offieoee 
defined  by  Section  312  can  only  be  commit* 
ted  where  the  woman  is  in  fact  pregnant. 

The  conviction  and  sentence  of  the  tc« 
cused  Kabul  Pattur  are  confirmed. 

To  constitute  the  act  of  abetment  it  is 
not  necessary  that  the  act  abetted  should  be 
committed.  The  woman  failed  iDVolunto- 
rily  in  causing  abortion,  but  the  prisoiMr 
Kabul  Pattur  instigated  her  to  comiait  the 
ofience  believing  her  to  be  pregnant. 
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The  2l9t  January  1871. 
Present : 

Tbe    Hon'ble    E.    Jackson    and    Oooocool 
Chander  Mookerjee,  Judges. 

Procedure— Grimlnal  mia-approprla- 
tlon— Charcre. 

C.  A.  Chatter,  Appellant, 

Mr.   C,   Gregory  for  Appellant, 

Committed  by  the  Magistrate  and  tried  by 
the  Sessions  Judge  of'  Mymensingh  on  a 
chage  of  criminal  breach  of  trust. 

The  mis-appropriation  of  each  separate  item  of 
money  with  which  a  person  is  entrusted  is  a  separate 
offence,  and  the  facts  connected  with  it  should  form  the 
sobject  of  a  separate  enquiry.  The  duty  of  a  commit- 
tinfc  officer  in  snch  a  case  is'  to  select  certain  distinct 
items  to  frame  his  charges  upon  them,  and  to  adduce 
evidence  apecially  upon  those  iteius. 

Jackson,  J. — The  prisoner,  Chetter,  was 
the  Darogah  of  the  Mymensingh  jail.  He 
has  been  convicted  of  criraiual  breach  of 
trust  ID  mis-appropriating  monies  received 
by  him  in  the  course  of  his  duty  as  Darogah, 
and  has  been  sentenced  to  3  years'  impri- 
sonment. He  has  appealed  from  these  orders, 
nnd  urges  that  he  is  innocent  of  any  offence. 
There  is  some  difficulty  in  dealing  with  the 
case  in  consequence  of  the  manner  in  which 
the  charges  have  been  framed,  and  because 
80  many  charges  of  different  breaches  of 
trust  have  been  mixed  up  together  in  the 
same  committal.  I  would  point  out,  for  the 
future  guidance  of  the  Magisterial  authori- 
ties, that  the  mis-appropriation  of  each  se- 
parate item  of  money  with  which  a  person 
is  entrusted  is  a  separate  offence,  and  the 
facts  connected  with  it  should  form  the 
subject  of  a  separate  enquiry,  inasmuch  as 
it  generally  has  to  be  supported  by  separate 
evidence.  In  the  present  case  the  prisoner, 
Chetter,  was  charged  with  mis-appropriating 
sams  of  money  received  by  him — 1st,  as  the 
price  of  rations  for  the  prisoners ;  2nil,  as 
the  salary  of  some  of  the  establishment  ;  3c  d, 
as  the  diet-money  of  civil  prisoners  ;  4th,  as 
the  price  of  convict  labour  ;  and  5th,  as  the 
price  of  articles  of  jail  manufacture  sold  by 
him ;  and  numerous  items  were  charged 
against  him  ou  each  of  these  five  separate 
beads  of  cliarge.  There  cannot  be  less  than 
fifty  dififtrent  offences  in  this  way  mixed  up 
together  in  this  one  case,  each  different  item 
of  ofiFence  requiring  distinct  evidence  to  prove 
it.  The  difficulty  to  any  individual  who 
YktA  so  many  charges  brought  against  him 
in  one  single  commitment,  in  adducing  hi& 


evidence  upon  each  separate  iten^  is  incon- 
ceivoble.  It  is  a  hardship  to  which  no  one 
should  be  subjected.  The  duty  of  the  com- 
mitting otficer  in  such  a  case  is  to  select  cer- 
tain  distinct  items,  and  to  frame  his  charges 
upon  them — to  adduce  evidence  specially 
upon  those  items — to  prove  that  although  the 
monies  relating  to  theip  were  made  over  to 
the  priaoner  for  a  certain  specific  purpose,  he 
had  not  applied  them  to  that  purpose  but 
had  mis-appropriated  them.     »  ♦  • 

»         »         * 


The  2l3t  January  1871. 
present : 

The  Hon'ble  J.  P.  Norman,  Ojficinting  Chief 
Justice,  and  the  Hon'ble  G.  Loeb,  jM4g^' 

Prooedore— Witnesses  —  Poblie  Ser- 
vant—Section  22dy  Penal  Code. 

Reference  to  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure  by 
the  Officiating  Sessions  Judge  of  Nuddea. 

The  Queen  versus  Chota  Hurry  Pramanick 
Tan  tee  and  another. 

No  con\nction  can  be  had  under  Section  228  of  the 
Penal  Code,  simply  because  witnesses  in  a  case  give  in- 
consiistent  evidence  and  give  their  evidence  reluctantly 
and  take  up  the  time  of  the  Court, 

Norman,  C.  J. — These  two  persons, 
witnesses  in  a  criminal  case,  have  been 
punished  by  the  Deputy  Magistrate,  pro- 
fessing to  act  under  Section  163  of  the 
Code  of  Criminal  Procedure,  for  alleged 
offences  under  Section  228  of  the  Indian 
Penal  Code. 

The  Deputy  Magistrate  finds  that  they 
"  have  in  their  depositions  spoken  tissues 
of  inconsistencies  ;  have  shown  throughout 
u  reluctance  to  speak  the  truth  ;  and  have 
certainly  caused  much  interruption  to  the 
Court  by  taking  up  its  valuable  time  for 
nothing."  But  this  conduct,  however  re- 
prehensible in  itself,  is  not  one  of  the 
offences  pointed  out  in  Section  228,  which 
provides  for  the  punishment  of  any  person 
*'  who  intentionally  offers  any  insult  or 
causes  any  interruption  to  any  public  ser- 
vant, while  such  public  servant  is  sitting  in 
any  stage  of  a  judicial  proceeding." 

We  therefore  quash  the  conviction  and 
direct  the  re-payment  of  the  fines  of  rupees 
10  on  each  prisoner,  if  the  amount  of  such 
fines  has  been  realized. 
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The  2lBt  January  1871. 

Present: 

The  Hon'ble   H.   V.   Bajley  and  Dwarka- 
nath  Mitter,  Judges. 

Unlawful    assembly— Svidenoe^Blot 
— Section  5^,  Penal  Oode. 

Criminal   Revisional  Jurisdiction. 

In  the  matter  of 

C.  6.  D.  Betts  and  Mahomed  Ismail  Chow- 
dhry,  Petitioners. 

Mr.  R.  T,  Allan  and  Baboo  Mohinee 
Mohun  Roy  for  the  Petitioners. 

Baboo  Juggadanund  Mookerjee  for  the  Go- 
vernment. 

Procedare  to  be  observed  in  the  case  of  a  charge 
under  Section  154,  Penal  Code,  against  the  owner  of  land 
on  which  an  unlawful  assembly  is  held,  pointed  out  The 
record  of  the  original  riot  case  is  no  evidence  in  the 
case  under  Section  15^ 

Bat/ley,  J. — It  is  clear  (and  the  GoTern- 
ment  Advocate  does  not  contend  that  it  is 
otherwise)  that  the  conviction  in  these  two 
cases  has  been  had  on  the  evidence  taken 
in  the  original  riot  case  in  which  these 
petitioners  were  not  before  the  Court ;  at 
any  rate,  they  were  neither  convicted  nor 
acquitted  in  that  case. 

Now,  a  charge  under  Section   154  of  the 
Indian  Penal  Code  ought  to  be  a  clear  and 
distinct  charge  of  the   offence   specified  in 
that   Section.     After  such  charge  the  pri- 
soner should  be  called  on  to  plead,  and  if 
his  plea  is  not  guilty  then  legal  evidence  for 
the  prosecution  should  be  gone  into.     The 
records  of  another  case  would  not  of  thera- 
\y  selves  be  legal  evidence  itself  for  the  con - 
-/Eviction.     This  separate  evidence  in  support 
(of  the  charge  under  Section  154  being  given 
\Y  and    a  prima  facie   case    being    made   out 
I^Sor  the  prosecution,   the  prisoner   must  then 
V     /be   allowed   opportunity    to  rebut   that  evi- 
\Cilcnce,    after     which    judgment    should  be 
^/^passed. 

^^—- In  this  case,  however,  no  such  procedure 
has  been  observed,  and  there  is  no  evidence 
to  support  the  charge  except  the  reference 
to  the  records  of  the  riot  case  and  the  pre- 
sumptions arising  therefrom. 

The  proceedings  of  the  lower  Courts 
are  set  Rside,  and  (be  fines  ordered  to  be  re- 
fundedt 


The  21  si  January  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  tlon'ble  G.  Loch,  Judge, 

Criminal  trespass— Joint   family— 
Section  ^€lf    Penal  Oode. 

Criminal  Revisional  Jurisdiction. 

Prankisto   Chunder    and    Jadub    Chander 
Haldar,  Petitioner ^ 

versus 

Bissonath  Chunder,  Opposite  Party. 

Baboos    Sham    Lall   Mitter   and    Rometh 
Chunder  Mitter  for  Petitioners. 

Baboos  Ashootosh  Dhur  and  Nil  Madhub 
Sein  for  Opposite  Party. 

To  bring  a  case  under  the  definition  of  criminal  tres- 
pass in  Section  441  of  the  Penal  Code,  the  entiy  must 
be  made  with  the  intent  to  commit  an  ofifence  or  to 
intimidate,  insult,  or  annoy. 

One  member  of  a  joint  family  commits  no  trespass 
by  entering  the  house  which  forms  the  joint  propwty, 
but  he  is  guilty  of  that  offence  when  he  enters  tb« 
room  ordinarily  occupied  by  another  member  erf  tto 
family. 

Norman,  C  J. — This  case  does  not  ap- 
pear to  have  been  tried  either  by  the  Joint 
Magistrate  or  the  Judge  on  appeal  with  a 
sufficiently  careful  advertence  to  the  defini- 
tion of  criminal  trespass  in  Section  441. 
Prankisto  being  a  member  of  the  joint 
family  committed  no  trespass  by  eoteriog 
the  house,  which  was  the  joint  property  of 
himself  and  the  complainant,  Bissontth 
Chunder.  Nor  did  Jadub  Chunder,  who 
entered  with  Prankisto  and  by  his  license, 
commit  the  offence  of  trespass  by  merely 
entering  the  joint  family  house. 

Prankisto  entered  the  room  which  was 
ordinarily  occupied  by  Bissonath  Chunder, 
and  that  entry  into  Bissonath 's  room  was, 
we  think,  rightly  treated  by  the  Joint  Ma- 
gistrate as  a  trespass.  To  make  it  a  crimi- 
nal trespass,  the  entry  must  have  been  *^mtk 
intent  to  commit  an  oj^ence,  or  to  intmi' 
date,  insult  or  annoy*^  Bissonath. 

The  Joint  Magistrate  says  that  •*  tfcere 
"  can  be  no  doubt  that  this  was  done  Willi 
*'  the  intention,  as  legally  understood,  of 
"  annoying  Bissonath."  We  do  not  nnd^ 
stand  what  the  Magistrate  means  by  the 
qualification  of  the  term  '*  annoying.**^  If 
he  means  something  less  than  annoysne^  M 
(he  term  is  ordinarily  anderstoodi  we  lUak 
ii  ii  not  lufflQi^oii 
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It  was  conteoded  for  the  defendantB  that 
they  acted  in  good  faith.  If  they  did  ao 
act  in  good  faith  with  intent  to  vindicate 
Prankisto's  supposed  rights  or  those  of  the 
ladies  of  his  immediate  family,  though  under 
a  mistaken  notion  as  to  the  rights  of  Pran- 
kisto,  they  certainly  cannot  he  said  to  have 
acted  with  intent  to  annoy  Bissonath.  The 
Joint-Magistrate  seems  to  leave  out  of  the 
question  the  supposition  that  they  intended 
"  to  commit  an  offence,"  which,  if  any  thing, 
would,  we  suppose,  he  the  offence  of  theft. 

We  notice  that  Jaduh  Chunder  did  not 
enter  the  room  of  Bissonath.  If  guilty  at 
all,  he  can  only  he  so  as  a  person  aiding  and 
abetting  the  offence  of  Prankisto. 

We  think  that  there  shonld  be  a  new  trial 
of  the  appeal  before  the  Judge. 


Judgment  of  the  High  Court : — 

Ainslie,  J.— We  concur  with  the  Sessions 
Judge  in  thinking  that  the  accused  persons 
were  entitled  to  have  the  witnesses  named 
by  them  for  their  defence  examined.  It 
does  not  appear  that  the  Magistrate  thought 
it  worth  while  to  prosecute  those  persons 
as  parties  to  the  offence,  even  if  he  had 
grounds  for  so  doing  j  and  he  could  not  legally 
declare  before-hand  that  he  would  not  be- 
lieve them  on  their  oath.  We  must  quash 
the  conviction. 


The  30th  January  1871. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges* 

Aoeosad  parson— Witnesses  for   the 
defence. 

Reference  to  the  High  Court  ttnder  Section 
434  of  the  Code  of  Criminal  Procedure 
bp  the  Sessions  Judge  of  Tirhoot. 

Ram  Sahie    Chowdhry   and  others   versus 
Sunker  Bahadoor. 

An  accnaed  person  is  entitled  to  have  his  witnesses 
minmoned  and  examined,  even  if  th(tee  witnesses  were 
named  as  impUcated  in  the  offence  with  which  the 
aocuaed  is  charged. 

Re/erencc^lBX  facts  of  the  case  are 
simple. 

PrisonerB    are    charged    with    cutting  a 

Government  road  and  were  punished  by  fine 

under  Section  431.     They  denied  the  charge 

«and  called  certain  witnesses  in  their  defence. 

The  Deputy  Magistrate  did  not  think  it 
necessary  to  summon  their  witnesses,  as  they 
bad  been  named  as  being  implicated  in  the 
cutting. 


Ai  this  is  an  error  which  vitiates  the  trial 
and  an  application  has  been  made  to  me  to 
refer  the  case  under  Section  434.  I  accord- 
ingly request  that  the  High  Court  will  pass 
foch  order  as  they  may  think  proper. 


The  24th  January  1871. 

Present : 

The  Hon'hle  G.  Loch  and  Dwarkanath 
Hitter,  Judges, 

Jorlsdiotlon— Appellate  Court— Bn- 
hanoement  of  ponishment— Whip- 
plng*  -—  RtflTorouB  imprisonment  — 
Fine— Seotion  €19y  Code  of  Criqii- 
nal  Prooedure— Seotion  12  Aot  VX 
of  186^. 

Reference  to  the  High  Court  by  the  Sessions 
Judge  of  the  2\'Fergunnahs^  at  the  ins- 
tance of  the  Magistrate  of  the  District. 

The  Queen  versus  Banda  All. 

A  Deputy  Magistrate  passed  a  sentence  of  6  months* 
rigorous  Imprisonment  and  whipping  of  10  stripes  on 
a  person  whom  he  convicted  of  house-breaking.  The 
Sessions  Judge  on  appeal  set  aside  the  sentence  of  whip- 
ping and  commuted  that  portion  of  the  sentence  into 
one  of  rigorous  imprisonment  for  3  months. 

Held  that  the  Sessions  Judge  acted  rightly  in  setting 
aside  the  sentence  of  whipping,  as  the  conviction  was  a 
first  conviction  of  the  offence  \  but  that  the  commutation 
of  the  sentence  of  whipping  into  one  of  8  months* 
rigorous  imprisonment  amounted  to  an  enhancement 
of  the  sentence  which  had  been  passed  by  the  Deputy 
Magistrate,  and  was  therefore  illegal,  having  regard  to 
Seotion  419  of  the  Code  of  Criminal  Procedure.  The 
High  Court  accordingly  set  aside  the  sentence  of  3 
months'  additional  rigorous  imprisonment. 

Per  Miner,  /.—Section  12  of  the  Whipping  Act  VI 
of  1864  refers  to  the  Court  by  which  a  case  is  tried 
in  the  first  instance,  and  not  to  a  Court  of  appeal. 

QtMsre.— Can  a  sentence  of  fine  be  substituted  for  one 
of  imprisonment  ? 

Locht  J.— It  appears  to  me  that  the  view 
taken  by  the  Sessions  Judge  is  not  correct, 
and  that  his  order  is  in  etfect  an  enhanceo 
ment  of  the  sentence  passed  upon  the  pri- 
soner by  the  Deputy  Magistrate.  The  pri- 
soner was  convicted  of  house-breaking;,  and 
sentenced  to  rigorous  imprisonment  for  six 
months  and  to  be  whipped.  As  this  was  a 
first  offence  of  the  kind,  so  much  of  the 
sentence  as. directed  ilie  prisoner  lo  be  whip- 
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pad,  passed  by  the  Deputy  Magistrate,  was 
illegal,  aad  has  rightly  been  set  aside  by  tlie 
Sessions  Judge ;  but  when  the  Sessions 
Judge  went  further  and  sentenced  the  pri- 
soner to  three  months'  imprisonment  in 
addition  to  the  six  months'  already  given 
him  by  the  Deputy  Magistrate,  his  order 
was  undoubtedly  an  enhancement  of  the 
sentence  passed  upon  the  prisoner  by  the 
Deputy  Ma^ristrate.  The  whipping  was  in 
addition  to  any  other  punishment  to  which 
the  prisoner  might  be  liable  under  the  Penal 
Code.  This  additional  punishment  was  ille- 
gal in  the  present  case,  and  the  Judge  could 
not  legally,  as  in  fact  he  has  done,  commute 
it  to  further  imprisonment  of  three  months. 
I  think  the  order  of  the  Sessions  Judge, 
as  regards  the  additional  imprisonment  for 
3  mouths  to  which  he  has  sentenced  the 
prisoner,  must  be  set  aside. 

Milter^  J. — I  am  of  opinion  that  the  ad- 
ditional sentence  of  3  months  rifsorous 
imprisonment  passed  by  the  Sessions  Judge 
in  this  case  is  contrary  to  law. 

Section  419  of  the  Code  of  Criminal 
Procedure  says — **The  appellate  Court  may, 
"  after  perusing  the  proceedings  of  the  lower 
'*  Court,  and  after  hearing  the  plaintiff  or 
'*  his  Counsel  or  agent,  reverse  or  alter  the 
'^  senteqoe  of  that  Court,  but  not  so  as  to 
'*  enhance  the  punishment  that  shall  have 
'*  been  awarded,^* 

I  think  that  the  appellate  Court  is  bound 
under  this  Section  to  satisfy  itself  beyond 
all  reasonable  doubt,  that  the  alteratiou 
which  it  proposes  to  make  in  the  sentence 
of  the  lower  Court  would  not  amount  to  an 
enhancement  of  the  punishment  already 
awarded  by  that  Court.  If  the  alteration 
is  restricted  merely  to  the  degree  of  the 
sentence,  no  difficulty  whatever  can  possibly 
arifle.  But  if,  on  the  other  hand,  it  goes  to 
affeet  the  nature  of  the  sentence,  us  in  the 
present  case,  the  difficulty  becomes  almost 
insurmountable.  Things  dissimilar  in  nature 
do  not  admit  of  any  direct  comparison  with 
one  another  ;  and  if  there  is  no  fixed  scale 
or  standard  by  which  the  comparison  can 
be  made,  the  task  must  be  given  up  as  a 
helpless  one. 

Tiie  learned  Judge  says  that  a  sentence 
of  rigorous  imprisonment  for  9  months,  is 
equivalent  to  one  of  rigorous  imprisonment 
for  6  months  coupled  with  whipping.  But 
from  what  materials  this  calculation  has 
been  made,  I  am  wholly  unable  to  mnkt* 
out.     Graatiug   that  whipping   is  geueiuDy 


looked  open  as  a  more  degrading  punisli- 
ment  than  imprisonment,  it  does  not  ne- 
cessarily follow  that  the  snbstitatioii  of 
rigorous  imprisoument  for  whipping  would 
not,  under  any  circumstances,  amount  to 
enhancement  of  punishment.  A  poor  wreteh 
who  has  got  a  large  family  to  support  might 
prefer  to  be  let  off  with  a  few  stripes,  instead 
of  beiug  incarcerated  in  jail  for  any  lengtbeo- 
ed  period  of  time  ;  and  in  his  case  at  letal 
the  appellate  Court  is  bound  to  show  satis- 
factorily that  it  is  not  really  eiikememg  the 
punishment,  before  it  undertakes  to  sobstitata 
the  one  punishment  for  the  other  without  hia 
consent. 

But  be  this  as  it    may,   it   seems  to  bt  I 
perfectly  clear,   that  the  Legislature  has  not 
supplied  us  with  any  data   from   which  the 
comparative  severity  of  the  two  senteneea 
under  our  consideration  can  be  determined ; 
and  it   is   therefore   impossible  to  say  how 
many  strokes  of  the  cat-o-niue- tails  would  be  | 
equivalent  to  a  sentence  of  rigorous  impritoa- 
ment  for  a  given  period  of  time.   It  cannot  be  I 
contended  for  one  moment  that  each  indifi-l 
dual  Judge  is  at  liberty,  in  a  case  of  this  kind,  J 
to  act  according  to  an  arbitrary   standard  d1 
his  own.   Every  discretion  vested  in  a  Coartj 
of  justice  must  be  exercised  in  a  reasooab 
manner  and  upon  reasonable  grounds  ;  aodl 
the  power  of  altering  the  sentence  conferred! 
upon  the  appellate  Court  by  the  provisioasJ 
of  the  Section  above  quoted  is  by  no  meaae  f 
an  exception  to  this  rule.    If  we  hold  with,] 
the  learned  Judge   that  a  sentence  of  dOj 
stripes    is    equivalent    to    one   of  rigorooaJ 
imprisonment  for  3  months,  there  seems  tol 
be  no  reason  whatever   why  another  Judge 
should   not  be   permitted  to  hold  that  thei 
same  sentence  is  equivalent  to  one  of  rigor-l 
ous  imprisonment  for  as   many   years.    Aail 
appellate  Court   can   alter   the  sentence  of!| 
the  lower  Court,  it  is  true  ;  but  if  ii  is  i 
in  a  position  to  say,  upon  some   reasonable ll 
grounds,  that   the  alteration  which   it  pn>*^ 
poses  to  make  would  not  amount  to  enhaaoe*] 
ment  of  punishment,  it  is  bound   to  r^ji 
that  alteration  as  contrary    to   the  expr 
provisions  of  the  law. 

Whether  a  sentence  of  fine  can  be  snbitf*! 
tuted  for  one  of  imprisonment  or  not,  is  a  I 
quesiiou  upon  which  I  wish  to  express  i 
opinion.  The  Legislature  has  in  some  eas 
laid  down  the  limits  within  which  thsml 
two  punishments  can  be  awarded  in  lha| 
alternative,  and  within  those  limits  thai. 
p^llaie  Court  may  make  any  alteration  lak 
the   seutence   of    the   lower    Court  it  maj 
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think  proper.  But  the  case  now  before  us 
stands  oo  quite  a  different  footing.  Here 
there  is  no  legal  or  rational  standard  of  com- 
parison of  any  kind  whatever  ;  and  in  the 
absence  of  such  a  standard,  the  learned 
Judge  had  no  power  to  take  it  for  gran  red 
that  a  sentence  of  20  stripes  was  equivalent 
to  one  of  rigorous  imprisonment  for  3 
months. 

But  there  La  another  ground  upon    which 
the   Judge's    view  appears    to    me     to    be 
erroneous.     It    is    admitted     on    all    8i<les 
that   the   sentence  of  whipping    passed   by 
the  Deputy  Magistrate  in  this  case   was  al- 
together illegal.     Such  a  sentence  is,  in  the 
eye  of  the  law,  an  absolute  nullity,  and   the 
learned  Judge  ought   to  have,  therefore,  ex- 
cluded it  from  his  consideration  in  estimating 
the  amount  of  panishmenC  awarded    by  the 
DefMity  Magistrate.     That  punishment    was 
one  of  6  mouths*  rigorous  imprisonment,  and 
it  was  this  punishment  only  that  the  learned 
Judge  had  to  deal  with  in   fixing  the  final 
sentence,  the  other  punishment,  namely,  that 
of  whipping  being  absolutely  null  and  void, 
and  therefore  liable  to  be  considered  as   if  it 
had  never  been  passed  at  all.     If  the  Deputy 
Miigistrate  had  not  sentenced  the  prisoner  to 
whipping  in  addition  to  rigorous  imprison- 
ment for  6  months,  it  is  perfectly  clear   that 
the   learned  Judge   could   not  have  added  a 
8in<^le  day  to    the   period   of   im[)risonmenr.. 
How  then  can  it  be  contended  that  the  mere 
fact  of  the  Deputy  Magistrate  havin^^  passed 
the  additional  sentence  of  whipping,  which 
^entenee  was  wholly  illegal  and  void,  enabled 
thft   learned  Judge  to    increase  that   period 
from  six  to  nine  months.     The  learned  Judge 
aflmits   that   he   did   so,  because  he  thought 
that  6  months'  rigorous  imprisonment  would 
not   be  sufficient  to  meet  the  gravity  of  the 
offence  committed.     But  if  this  is  not  tauta- 
moant  to  enhancement  of  puuishmenr,  it   i^ 
difficult  to  say  what  enhancement  of  punish- 
ment means.    It  may  be  that  the  Deputy  Ma- 
gistr^ae  might  have  sentenced  lUe  prisoner  to 
a  term  of  imprisonment  longer  than  6  months, 
if  he  had  been  aware  of  the  fa^-r  that   he  had 
oo  power  to  pass  the  additional   sentence  of 
whipping.    But  all  speculations  of  this  nature 
are  heyond  the  province  of  an  appellate  Court, 
for  I  see  no  reason  whatever  why  that  Court 
should  be  permitted  upon  the  basis   of  such 
speculations  to  do  what  it  could    never    have 
done  if  the  lower  Court  had  not,    in    passing 
the  sentence,  gone  beyond  the  limits  iixed  hy 
the  law.     The  addition  of  the  illegal  sentence 
of  whtppi^s  by  the  Deputy  Magistrate  could 


not  have  possibly  increased  the  power  of  the 
learned  Judge  sitting  as  a  Court  of  appeal  ; 
and  the  prisoner  was  therefore  entitled  to 
stand  before  him  as  if  that  addition  had 
never  been  made  at  all.  To  hold  otherwise 
would  be  to  take  advHtiMige  of  an  illegtiiicy 
committed  by  the  Deputy  Magistrate,  and 
tliH  prisoner  has  therefore  every  right  to  con- 
tend that  no  such  advantage  ou(;ht  to  l>e  taken 
against  htm  in  dealing  with  his  appeal. 

The  case  put  by  the  learned  Juds^e  in 
which  the  sentence  of  the  lower  Court  is 
found  to  be  altogetht-r  illegal,  stands  on 
quite  a  different  foorioo^.  It  may  be  that  the 
appellate  Court  may  in  such  cases  quash 
the  sentence  as  al)3olur«ly  null  and  void, 
and  direct  tho  lower  Court  to  pass  a  W'w 
sentence  according  to  law,  or  it  may  evna 
ftass  such  a  sentence  upon  its  own  antlioriiy. 
But  I  do  not  wish  to  express  any  opinion 
on  this  point,  one  way  or  the  otiior.  It  is 
sufficient  for  me  to  sny  that  the  3  months 
of  rigorous  imprisonment  added  in  this  case 
to  the  6  mouths  already  awarded  by  the 
Deputy  Magistrate  clearly  amounted  to 
enhancement  of  punishment,  and  that  the 
case  falls  therefore  within  the  express  words 
used  in  the  last  portion  of  Section  419. 

In  conclusion,  I  have  simply  to  observe 
that  the  arj^nment  based  upon  the  provisions 
of  Section  12  of  the  Wliipping  Act  has  no 
beariug  upon  this  case.  Tliat  Section  refers 
to  the  Court  by  which  the  case  is  ti'ied  in 
the  first  instance,  and  not  to  a  Cmirt  of 
appeal. 

For  the  above  reasons'!  would  reduce  the 
sentence  passed  by  the  Se^isions  Judge  to 
one  of  rigorous  imprisoument  for  6  months 
only. 


The  26th  January  1871, 

Present . 

The  Hon'ble  L,  S.  Jac^kson  and  W.    Ainslie, 
Judges. 

Ameads—Peijurj^ Section  270,  Code 
of  Grimiaal  Procedure. 

Reference  to  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure  by 
the  Officiating  Sessions  Judge  o/  l^atna. 

The  Queen  versus  Roopun  Rue. 

A  Magistrate  having  jurisdiction  is  authorized  bv 
law  in  making-  an  orier  under  SectiotJ  270.  Ctnle  of 
Criminal  Procedure,  directing  the  coniplaiuaui  to   make 
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amends  to  the  accused,  notwithstanding  that  the  com- 
plainant is  to  take  his  trial  for  perjury. 

Reference. — One  Roopan  complained  be- 
fore the  Assistant  Magistrate  of  Putna  tliat 
certain  persons  forcibly  rescued  some  cattle 
that  he  was  taking  to  the  thannah.  In  his 
preliminary  examination  he  stated  that  of 
these  persons  '*  Mooriit  struck  me  thrice 
with  a  lathee,"  but  when  confronted  with  the 
accused  persons  he  subsequently  deposed 
'*  Dhodhee  struck  me  three  times  with  a 
'*  lathee — no  one  else  struck  me.  Moorut 
''  did  not  strike  me." 

On  the  18th  October  the  Assistant  Magis- 
trate dismissed  this  complaint  which  he  tried 
utider  Chapter  XV,  and  under  Section  270 
ordered  the  complainant  to  pay  to  the  three 
accused  persons  compensation  amounting  in 
the  aggregate  to  rupees 
100.  Simultaneously,  or 
I  should  more  correctly 
state  on  the  next  day,  the 
Assistant  Magistrate  in- 
stituted proceedings  against  the  complainant 
for  having  intentionally  given  false  evidence 
by  reason  of  his  having  made  these  two  con- 
tradictory statements,  and  he  was  committed 
for  trial  to  the  Court  of  Session. 

I  submit  that  inasmuch  as  the  Assistant 
Magistrate  had  determined  to  prosecute  Roo- 
pun  Rae  for  having  intentionally  given  false 
evidence,  in  that  he  falsely  charged  Dhodhee 
and  two  others,  it  was  not  competent  in  him 
to  pr^udge  the  result  of  the  Sessions  trial 
and  award  compensation,  that  being  a  point 
which  would  come  before  the  Sessions  Court 
for  trial  and  on  which  that  Court  might  hold 
a  contrary  opinion.  Further,  if  it  should  so 
happen  that  the  Sessions  Court  should  concur 
with  the  opinion  of  the  Assistant  Magistrate, 
it  was  fully  competent  to  the  Judge  to  give 
the  requisite  compensation. 

I  also  submit  that  the  mere  fact  of  commit- 
ting the  prisoner  on  contradictory  statements, 
without  any  evidence  as  to  the  truth  or  false- 
ness of  either,  showed  that  the  Assistant 
Magistrate  could  not  confidently  state  that 
both  charges  were  false. 

I  would  add,  in  conclusion,  that  Roopun 
was  acquitted  by  the  Sessions  Court,  there 
being  no  evidence  forthcoming  to  show  that 
the  prisoner  before  the  Court  was  the  same 
man  who  deposed  before  the  Committing 
Officer. 

Jackson^  J, — It  appears  to  me  that  in  this 
case  the  Magistrate  was  competent  to  award 
compensation    to   the    persons    accused    by 


Roopun,  assuming  them  to  have  been  tried, 
and  lawfully  tried,  under  the  loth  Chapter 
of  the  Criminal  Procedure  Code,  noiwiih. 
standing  that  he  afterwards  committed,  gnA 
even  if  he  had  then  made  up  bis  nrind  to 
commit,  Roopun  to  take  his  trial  on  the 
charge  of  giving  false  evidence. 

In  the  first  place  the  acquittal  of  Roopnn 
(which  took  place  in  the  Court  of  Sessioni) 
would  not  establish  affirmatively  the  troth 
of  either  of  the  contradictory  statements 
which  he  was  charged  with  havin|f*fflade,  nor 
would  it  negative  the  finding  that  his  com- 
plaint was  frivolous  and    vexatious. 

In  the  second  place,  if  that  were  the  re- 
sult of  his  acquittal,  I  should  still  be  of  opi- 
nion that  a  Magistrate,  having  jurisdiction, 
would  be  authorized  by  law  in  making  his 
order  pnder  Section  270,  notwithstanding 
that  the  complainant  was  to  take  his  trial  for 
perjury. 

It  would,  no  doubt,  be  a  matter  of  regret  if 
the  Magistrate  and  the  Court  of  Sessions  came 
to  opposite  conclusions  upon  the  same  ques- 
tion. 

But  a  like  result  not  unfrequently  occurs  in 
cases  where  the  decision  of  a  Civil  suit  is 
followed  by  a  Criminal  prosecution  of  one 
of  the  parties  or  of  his  witnesses  ;  each 
tribunal  comes  to  its  own  independent  con- 
clusion, and  the  two  are  by  no  means  invari- 
ably indentical. 

It  seems  to  have  been  held  by  this  Court 
in  1865  that  a  Magistrate  might  award  com- 
peiisution  under  Section  270,  and  also  give 
his  sanction  to  a  prosecution  under  Section 
211,  Indian  Penal  Code. 

Whether  the  Magistrate  in  making  this 
order  exercised  a  proper  discretion  is  a  differ- 
ent question  on  which,  I  think,  we  need  not 
give  an  opinion. 

One  thing  however  is  clear,  namely,  that 
the  compensation  awarded  in  this  case  was 
altogether  unreasonable  and  disproportiooed 
to  the  circumstances  of  the  parties,  and  it  ii 
unfortunate  that  the  law  provides  no  means 
of  setting  the  matter  right  in  this  respect.  A 
proper  measure  of  amends  would  seem  to  have 
been  about  one-fifth  of  that  actually  or- 
dered. 

Upon  the  Judge's  letter  of  refereoee,  I 
think  it  right  to  observe  that  it  seems  vecy 
doubtful  whether,  as  he  supposes,  the  Court  of 
Sessions,  if  it  convicted  Roopun,  could  make 
a  similar  order  to  that  made  by  the  Magis- 
trate.    The  Judge  probably  refers  to  Sectioa 
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44,CodeorCriiiiinnl  Procedure,  but  that  Sec- 
tion nppareatlj  does  not  support  his  opiuioo 
in  this  cttse. 

Again,  it  is  stated  thntRoopun  was  ncquit- 
tfi]  OQ  the  ground  that  there  wns  noevideoce 
foribcoming  to  identify  him  with  the  person 
who  had  mode  the  fnUe  or  contradictory 
statements.  It  is  difficult  to  believe  that 
eTideoce  upon  this  point  could  not  have 
been  easily  procured  if  the  Judge  had  ad- 
joarned  the  trial  ;  and  I  conceive  it  would 
have  been  his  duty  to  do  so  in  the  circum- 
stances, niiless,  which  appears  very  prohnhle, 
the  acquittal  really  proceeded  on  the  footing 
that  the  case  ought  not  to  proceed. 

Aimlie,  J, — I  concur. 


The  31st  January  1871. 

Present : 

The  Hon'ble  £.  Jackson  and  Onoocool 
Chunder  Mookerjee,  Judges. 

D jliiff  D«olaration— Frooedura. 

Revision  of  proceedings  in  the  case  of 
Sheikh  Tenoo. 

Before  a  dying  declaration  can  be  received  in  evi- 
dence it  must  be  distinctly  found  that  the  person  who 
made  the  declaration  knew  or  believed  at  the  time  he 
made  it  that  he  was  dying  or  was  likely  to  die. 

Where  a  Sessions  Jndge  sees  from  the  Magistrate's 
record  that  there  is  evidence  which  could  prove  that 
the  declaration  was  a  dying  declaration,  he  sliould  call 
Ibf  that  evidence.  A  Magistrate  should,  in  all  oases  in 
which  dying  declarations  are  made,  examine  the  com- 
plainant on  the  point,  and  record  the  question  as  well 
as  the  answer  to  it  upon  the  record  of  the  examina- 


Jackson,  J. — The  diiHcuIty  to  my  mind 
in  dealiug  with  this  case  is  that  the  accused 
have  been  virtually  acquitted  by  a  Jury, 
and  that  such  an  acquittal  is  fiiml.  It  is 
true  that  the  Sessions  Judge  does  not  use 
the  expression  **  acquitted"  but  •*  discharg- 
ed;** but  after  the  evidence  for  the  prosecu- 
tion had  closed,  he  summed  up  the  case  to 
the  Jury,  and  tlieJury  unanimously  acquitted. 
The  ouij  ground  upon  which  such  a  verdict 


can  be  set  aside  is  that  there  had  been  Boma 
misdirection  in  the  charge  of  the  Judge  to 
the  Jury.  Now  in  this  case  there  was  no 
such  misdirection.  The  Judge  told  the  Jury 
that  there  was  no  evidence  to  prove  that  the 
deceased  man's  statement  was  made  wiiU 
any  knowledge  or  belief  that  he  was  likely  to 
die  ;  and  In  fact  no  such  evidence  had  been 
given  by  any  witness  in  the  course  of  the  trial. 
The  Sub-Inspector  of  Police  might  have 
given  such  evidence,  if  he  had  been  examin- 
ed upon  the  point ;  but  no  question  was  put 
to  him  to  elicit  the  fact  from  him.  The  Civil 
Surgeon  might  have  perhaps  given  some 
evidence  upon  the  subject,  but  he  was  nof 
called  for  the  prosecution.  Similarly,  Mr, 
Marcus,  the  House  Surgeon  at  the  Hospital^ 
who  was  present  when  the  wounded  man  wap 
examined,  might  have  given  evidence,  but 
he  also  was  not  called  for  the  prosecution. 
Even  the  examination  of  the  Civil  Surgeon 
before  the  Magistrate  was  not  put  in  af 
evidence  for  the  prosecution.  The  Deputy 
Magistrate,  the  only  witness  who  was  called 
to  speak  to  the  declaration,  distinctly  gavo 
his  evidence  that  he  did  not  know  whether 
the  wounded  man  at  the  time  knew  or  b^p 
lieved  that  he  was  in  danger  of  death. 

The  Sessions  Judge  did  not  put  the  case 
to  the  Jury  until  the  whole  of  the  evidence 
offered  for  the  prosecution  had  been  taken. 
If  there  was  more  evidence  which  might 
have  been  offered,  it  was  the  fault  of  the 
officer  conducting  the  prosecution  that  it  was 
not  offered.  The  fact  that  such  evidence 
existed  and  was  not  offered  is  no  sufficient 
ground  for  setting  aside  a  verdict  of  acquittal. 
Although  I  think  blame  is  to  be  attributed 
to  the  officers  who  committed  the  case  and 
who  conducted  the  prosecution,  I  think  that 
the  Judge  also  should  have  seen  from  the 
Magistrate's  record  that  evidence  ceold  have 
been  procured  which  would  have  proved 
that    the  declaration  of  the  wounded   mt^u 
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was  a  dying  declaration,  and  he  ihoald  hare 
called  for  that  evidence. 

The  Judpre  has  given  it  as  his  opinion 
that,  even  if  the  declaration  was  received 
in  evidence,  there  would  have  been  no 
enfilcient  proof  of  the  guilt  of  the  accus- 
ed. I  do  not  altogether  agree  with  him. 
There  would  ceriainlj  hnve  been  evidence 
upon  which  a  Jurj  might  have  convicted. 

I  think  that  this  commitment  was  made 
without  a  proper,  thorough  enquiry  into  all 
the  facts  of  the  case,  and  without  an  exami- 
nation of  many  witnesses  who  might  have 
thrown  light  upon  it.  Mr.  Pawsey,  the 
Joint  Msgisirate,  refused  to  examine  several 
witnesses  who  had  been  sent  in  by  the  Police, 
because  apparently  he  disbelieved  what  they 
were  going  to  depose  to.  I  suppose  he  examin- 
ed them  orally  in  the  first  place.  I  cannot 
understand  how  otherwise  he  could  haye 
learnt  what  they  were  going  to  depose  to.  Per- 
haps he  may  have  learnt  it  from  some  Police 
report.  However  he  did  not  examine  them. 
He  certainly  should  have  examined  them. 
Whether  their  evidence  turned  out  to  be 
true  or  false,  and  concocted  at  the  instigation 
of  the  Police,  they  should  still  have  been 
examined.  It  is  clear  that  there  were  many 
wituesses  who  might  have  been  examiued 
in  the  case,  but  who  were  not.  There  were 
witneBses  who  were  present  when  the  Sub- 
Inspector  saw  marks  near  the  accused's 
dwelling-house,  which  looked  as  if  a  body 
had  been  dragged  along  the  ground.  Those 
witnesses  were  not  examined  ;  but  the  Sub- 
Inspector's  evidence  to  the  fact  was  alone 
taken,  though  Mr.  Pawsey  held  that  that 
Sub-Inspector  had  been  concocting  false 
evidence  against  the  accused.  The  cow- 
herd, Balokee,  might  have  been  called,  as 
the  wife  of  the  deceased  states  that  he  told 
her  that  the  deceased's  missine  cow  was  tied 
up  in  the  accused's  house.    But  Balokee  was 


never  examined.  The  Civil  Surgeon  either 
should  have  been  called  as  a  witness,  or  hit 
deposition  before  the  Joint  Magistrate  offered 
in  evidence.  But  neither  the  one  nor  the 
other  course  was  adopted. 

The  circumstance  that  the  Deputy  Magis* 
trare,  who  was  examined  by  the  Sessioai 
Judge  afterwards,  had  a  stroke  of  paralysis, 
would  have  been  no  sufficient  ground  for 
admitting  his  examination  before  the  Joint 
Magistrate  as  evidence  in  the  Sessiooi 
Court.  Tliere  is  every  reason  to  suppose 
that  the  Deputy  Magistrate  spoke  truly  be- 
fore the  Sessions  Court,  and  that  he  bad 
omitted  to  examine  the  wounded  man  as  to 
whether  he  knew  he  was  then  dying  or  be- 
lieved he  was  likely  to  die.  Not  only  should 
all  Magistrates  in  such  cases  examine  a  com- 
plainant on  such  a  point,  but  they  should 
always  record  the  question  as  well  as  the  an- 
swer to  it  upon  the  record  of  the  examina- 
tion .  The  deposition  in  this  case  is  said  to 
have  been  on  oath,  and  not  upon  solemn 
affirmation  as  it  should  have  been  ;  and  it 
is  not  attested  as  directed  by  law  by  tbe 
Deputy  Magistrate,  who  only  scribbled  oae 
or  two  of  his  initials  under  it.  It  is  im- 
possible to  exaggerate  the  importance  of 
seeing  that  every  form  of  law  is  carefully 
attended  to  in  taking  down  dying  declar- 
ations, which  it  is  expected  will  be  required 
as  evidence  after  the  death  of  the  declarant. 
Any  mistake  or  error  then  committed  can- 
not be  rectified  afterwards. 

There  has  been  no  illegality  in  the  trial 
before  the  Sessions  Court,  and  therefore  w« 
cannot  set  aside  the  proceedings  in  that 
Court. 

MookerjeCf  J, — I  see  no  reason  to  in- 
terfere. It  is  said  that  a  dying  declaratioa 
of  the  deceased  was  taken  by  Baboo  Eali- 
nath  Ghose,  Deputy  Magistrate,  who  had 
been  examined  by  the  Joint  Magistrate,  aad 
that  this  was  good  evidence  under  Sectioa 
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371  of  the  Procedare  Code  and  SootioD  29 
Act  II  of  1855.     Btit»  aoeordiog  to  the  for- 
mer eoactmeott  the  decloratioa  of  a  deoeas- 
ed  person    is  only   evidence  when  the  de- 
ceased, "  at  the  time  of  making  suoh  declar- 
atioD,    believed    himself    to   be    in    danger 
of  approaching   death,  although   he   enter- 
tained  at    the   time   of  making    it  hopes  of 
recovery."     Section  29  of  Act  II  also   en- 
acts   that    where    dying    declarations    are 
evidence  **  they  shall  be   received,    if  it  be 
proved  that  the  deceased  was  at  the  time  of 
making  the  declaration,   and   then  thought 
himself  to    be,  in    danger    of   approaching 
death,". &0.     Both  these  enactments,   then, 
required  that   before   a  dying   declaration  is 
received  in   evidence,   it   should   be  proved 
that  the  person  making   it  believed  himself 
to  be  in  danger  of  approaching   death.     It 
appears  that  it  is  only  on   the  supposition 
tbat  in  this  awful  state,   while  at  the  con- 
fines of  a  future  world,   he  is  not  likely  to 
speak  a  falsehood,   that  such  statement  of 
a  deceased   are   received   in  evidence  ;   and 
therefore    the   law   very    properly    requires 
tbat  it   shall   be    proved  that   the  deceased 
did  really    believe   that  he   was  in  this  state 
before   hia   statement   shall  be   received  in 
evidence. 

In  the  present  case,  the  Judge  is  right 
in  stating  that  the  Deputy  Magistrate, 
even  in  his  deposition  before  the  Joint 
Magiatrate,  did  not  state  that  the  deceased, 
Sumboo  Singh,  believed  at  the  time  that  he 
made  the  statement  to  him  that  he,  Sumboo, 
was  in  danger  of  approaching  death.  In 
bis  examination  before  the  Sessions  Court, 
be  distinctly  deposed  that  the  deceased 
*•  did  not  say  that  he  knew  he  was  dying  ;" 
and  then  "  I  thought  he  would  not  live, 
but  I  did  not  say  so  to  him  ;"  and  further 
00,  that  *'I  cannot  swear  that  the  man 
knew  or  believed  himself  to  be  dying." 
There  was  therefore  no  evidence  before  the 


Judge  that  the  deoeased,  Sumboo,  believed 
himself  to  be  in  danger  of  death,  so  as  to 
make  his  declaration  a  dying  declaration 
under  the  laws  cited  by  the  Magistrate. 

"  The  general  principle  upon  which,** 
soys  Eyre,  C.  B.,  '*  evidence  of  this  kind 
is  admitted  is,  that  it  is  of  declarations  made 
in  extremity  when  the  party  is  at  the  point 
of  death  and  when  every  hope  of  this  world 
is  gone— when  every  motive  to  falsehood 
is  silenced  and  the  mind  is  induced  by  the 
most  powerful  consideration  to  speak  the 
truth."  There  is  nothing  to  show  in  the 
evidence  before  the  Judge  that  tlie  party 
was  aware  of  his  situation,  namely,  that 
death  was  impending.  The  Sub-Inspector 
of  Police  in  his  deposition  before  the  Judge 
does  not  state  that  the  deceased  knew  or 
expressed  to  him  his  belief  that  he  was 
in  danger  of  death.  It  is  to  be  regretted 
that  no  question  was  asked  to  him  while 
in  the  box,  for  it  appears  that  in  his  evi- 
dence before  the  Joint  Magistrate,  he  stated 
the  deceased  said  **  he  would  not  live," 
and  that  thereupon  be,  the  Sub-Inspector, 
"  sent  him  off  to  Dacca."  There  moy  be 
cases  in  which  although  the  deceased  was  not 
heard  distinctly  to  say  that  he  was  in  danger 
of  his  life  and  believed  himself  dying,  but 
in  which  by  the  conduct  of  the  deceased 
person  it  was  evident  that  he  believed  him- 
self at  the  brink  of  eternity, — such  as  settling 
his  affairs,  taking  leave  of  his  relatives, 
providing  for  his  shradh,  and  the  like.  In 
such  cases  it  may  be  held  that  the  statement 
of  that  person  is  admissible  as  dying  de- 
claration, because  the  deceased  was  under 
the  belief  that  death  was  approaching.  There 
are  no  such  circumstances  in  this  case  to 
show  that  the  deceased  by  his  conduct  mani- 
fested that  he  was  under  a  belief  that  he 
was  ou  the  point  of  death.  Mr.  Taylor  in  his 
Work  ou  Evidence  states  (pura.  648,  £d. 
1863)  'that  it  u  essential  to  the  admiiii- 
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biliiy  of  these  declarations 

"  \st — That  the  declaraDt  should  have 
been  in  actual  danger  of  death. 

«<  2n£f— Tiiat  he  should  have  had  a  full 
apprehension  of  his  danger. 

"  3rd — That  death  should  have  ensued.'' 

All  these  facts  must  be  proved  to  the  satis- 
faction of  the  Judge  before  the  declaration 
can  be  received  as  evidence,  which  is  not 
done  in  this  case. 

On  the  other  point  submitted  in  this 
reference,  as  to  whether  the  omission  to 
record  the  verdict  of  the  Jury  in  the  terms 
prescribed  by  the  Criminal  Procedure  Code 
is  or  is  not  such  an  irregularity  as  re* 
quires  the  trial  to  be  quashed  and  a  new 
one  ordered,  we  do  not  see  that  the  law  is  so 
strict  or  distinct  on  the  point.  I  would 
therefore  not  interfere  in  this  case  and  will 
not  direct  a  new  trial. 


The  4th  February  1871. 

Present : 

The    Hon'ble  E.    Jackson    and    Onoooool 
Chunder  Mookerjee,  Judges. 

'B,eeo^S^i%B,nQe  —  Bond    to  keep   the 
peace— Forfeiture. 

Reference  to  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
hy  the  Sessions  Judge  of  Dacca  in  the 
case  of  J  aha  Bux» 

Baboo  Ram  Churn  Milter  for  tlie  petitioner. 

Where  the  terms  of  a  bond  to  keep  the  peace  are 
general,  the  recognizances  may  be  forfeited  on  any 
I  reach  of  the  peace,  whether  the  assault  be  committed 
r gainst  the  person  on  whose  charge  the  bond  was 
originally  taken  or  not. 


Jackson,  /.—-In  this  case  one  Jaha  Box 
was  called  upon  to  give  recognizance  for 
rupees  500  that  he  would  not  break  the 
peace  for  a  term  of  6  months.  It  appears 
that,  within  that  time,  he  was  charged  with 
assault.  He  was  fined  for  the  assault  and 
he  was  called  upon  to  pay  up  the  amoaot 
of  the  recognizances.  He  appealed  to  the 
Sessions  Judge,  and  the  Sessions  Judge  has 
sent  the  case  up  to  this  Court  for  reviaioo 
on  the  ground  that  the  breach  of  the  peace 
which  actually  occurred,  and  upon  which 
the  recognizances  were  forfeited,  was  a 
very  small  matter,  and  that  the  actual  ap- 
plicant on  the  occasion  when  the  recog- 
nizances were  taken  from  Jaha  Buz  was  a 
different  person  from  the  person  who  was 
afterwards  assaulted.  The  Sessions  Jadge 
thinks  that  the  recognizances  to  keep  the 
peace  having  been  obtained  by  one  Eadir 
Bux  they  cannot  be  escheated  if  the  defend- 
ant assaults  some*  body  else.  There  is  no 
warrant  in  law,  however,  for  any  such  rol- 
ing.  The  bond  is  general.  It  is  a  bond  to 
keep  the  peace  generally,  and  the  amount 
can  be  escheated  if  the  peace  is  broken  uq* 
der  any  circumstances. 

The  Sessions  Judge  is  also  wrong  in  say- 
ing that  this  bond  was  only  taken  from  the 
defendant  in  consequence  of  one  breach  of 
the  peace  against  Kadir  Bux.  It  was  taken 
in  consequence  of  repeated  breaches  of  the 
peace,  and  in  consequence  of  the  notorious 
character  of  the  defendant  as  a  breaker  of 
the  peace.  There  is  no  doubt  that  the 
amount  of  the  recognizances  is  somewhat 
heavy  in  comparison  with  the  actual  assault 
which  has  now  been  committed.  But  it 
is  admitted  that  we  have  no  authority  to 
interfere  on  that  point. 

We  difier  from  the  Sessions  Judge  and 
think  that  there  is  nothing  wrong  in  law  io 
the  order  of  the  Joint  Magistrate.  We  there- 
fore decline  to  interfere. 
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The  4th  February  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onoocool  Ghnn- 
der  Mookerjee,  Judges, 

Prooedare  —  Witnesses  for  the  de- 
fence—Chapter  XXV  and  Section 
253,  Code  of  Criminal  Prooedare. 

Mohima  Chimder  Shah,  Petitioner. 

Mr,  TV.  A.  Montriou  and  Baboos  Sree- 
natk  Dass  and  Kalidass  Bhunjee  for 
Petitioner. 

Ib  a  case  filing  ander  Chapter  XIV  of  the  Code  of 
Criminal  Procedare,  a  Magistrate  b  bound  by  Section 
253  to  summon  the  witnesses  for  the  defence  even  if  he 
entertain  doubts  as  to  the  value  of  their  evidence,  as  it 
tt  impossible  to  state  beforehand  what  credit  will  be 
given  to  their  evidence. 

Jackson,  J, — This  is  an  application  on  be- 
half of  one  Mohima  Chunder  Shah,  who  was 
tried  by  Baboo  Poorno  Chunder  Ghose,  the 
Deputy  Magistrate  of  Dacca,  and  convicted 
on  the  14th  December  1870  under  Section 
342  of  the  Indian  Peoal  Code  and  also  under 
Section  384  of  that  Code,  and  who  has  been 
sentenced  to  imprisonment  and  fine.  The 
charge  against  him  was  wrongfully  confin- 
ing the  complainant  and  committing  extor- 
tion. 

It  is  said  that  a  number  of  dependants  of 
the  applicant,  Mohima  Chunder  Shah,  and  of 
his  relation,  Seeta  Nauth  Shah,  went  to 
the  house  of  the  complainants  and  forcibly 
seized  them  and  carried  them  off  to  the  house 
of  the  said  Seeta  Nauth  Shah  and  Mohima 
Chunder  Shah,  and  there  confined  them  and 
extorted  from  them  the  sum  of  Rs.  110. 

The  Deputy  Magistrate  who  tried  this 
case,  states  that  the  witnesses  for  the  prose- 
cution were  examined  before  him  on  the  9th 
and  10th  of  December  and  a  portion  of  the 
12th  ;  and  that  when  the  case  was  about  to 
close,  an  application  was  mnde  to  him  on 
behalf  of  Mohima  Chunder  Shnh,  that  two 
witnesses,  who  were  considered  by  him  to 
be  important  for  the  defence,  should  be  sum- 
moned and  examined.  These  two  witnesses 
were,  one  a  man  by  the  name  of  Kali  Kinkur, 
who  had  been  said  by  the  case  for  the  pro- 


secution to  be  a  dependant  in  some  way  of 
some  of  the  defendants,  but  who  wns  stated 
to  hnve  been  a  person  who  interceded  on 
behalf  of  the  complainants  and  who  leot 
them  the  money  which  was  paid  to  the  de- 
fendants and  which  formed  the  subject  of  the 
charge  of  extortion.  The  other  witness  was 
one  Rai  Churn  Chowkedar,  who  was  also 
mentioned  by  the  witnesses  for  the  prosecu- 
tion and  the  complainants  as  having  seen 
them  being  dragged  to  the  kutcherry  of  the 
defendants.  The  Deputy  Magistrate  was  of 
opinion  that  Kali  Kinkur's  evidence  was  not 
material,  because  he  was  not  said  to  have 
been  actually  present  when  the  money  was 
paid.  And  as  regnrds  Rai  Churn  Chowke- 
dar, the  Deputy  Mat^istrate  states  that  he 
would  not  believe  his  denial,  even  if  he  gave 
evidence  that  he  had  not  seen  what  the  wit- 
nessess  for  the  prosecution  stated  had  oc- 
curred. 

There  was  an  appeal  subsequently  from 
the  order  of  the  Deputy  Magistrate  to  the 
Judge  ;  and  the  Judge  also  in  passing  orders 
in  the  case  stated  that,  in  his  opinion,  it  was 
not  necessary  to  call  these  witnesses,  because 
as  far  as  he  could  see  from  the  case  before 
him,  even  if  they  did  give  evidence  for  the 
defence,  he  would  not  believe  them.  The 
application  to  us  has  reference  more  especi- 
ally to  these  applications  to  the  lower 
Courts  to  examine  these  two  witnesses  for 
the  defence. 

The  law  as  regards  the  summoning  of  the 
witnesses  for  the  defendant  in  a  case  of  this 
description,  is  to  be  found  in  Chapter  XIV 
Section  253  Criminal  Procedure  Code.  It 
is  as  follows  : — **  The  Magistrate  shall  sum« 
'*  mon  any  witness,  and  examine  any  evi- 
*'  dence,  that  may  be  oflered  in  behalf  of  the 
"  accused  person  to  answer  or  disprove  the 
"  evidence  against  him,  and  may,  for  this 
*'  purpose,  at  his  discretion,  adjourn  the 
'*  trial  from  time  to  time  as  may  be  neces- 
"sary."  The  first  question  then  for  the 
Magistrate  to  consider  was,  whether  these 
witnesses  were,  upon  the  facts  stated  for  the 
prosecution,  important  witnesses  upon  the 
trial  and  such  as  the  defendant  was  entitled 
to  have  summoned,  and  their  evidence  taken, 
in  order  to  disprove  the  evidence  offered 
against  him.  There  can  be  doubt,  upon  the 
evidence  for  the  prosecution,  that  these  wit- 
nesses were,  if  the  story  for  the  prosecution 
is  true,  eye-witnesses  of  the  offence  which 
was  alleged  against  the  defendant.  It  is 
impossible  to  state  beforehand  what  credit 
wilibegiven  totheevidence  of  the  witnesses. 
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We  tbink  therefore  th&fc  under  the  law, 
the  Magistrate  was  bound  to  summon  these 
two  witnesses  for  the  defence  and  to  have 
them  examined.  He  has  o  discretion  to  ad- 
journ the  trial  from  time  to  time,  as  roaj  be 
necessary  for  the  summoning  of  such  wit- 
nesses ;  but  if  those  witnesses  are  really 
witnesses  who  can  speak  in  any  way  to  the 
facts  of  the  case,  and  who  may  be  material 
for  the  defence,  the  Magistrate  should  exer- 
cise that  discretion  and  should  summon 
them. 

The  Sessions  Judge  was  also,  we  think, 
wrong  in  law  in  rejecting  the  application  of 
the  defendant  that  these  two  witnesses 
should  be  examined.  The  Appellate  Court 
has  power  under  the  law  to  order  that  fur- 
ther evidence  shall  be  taken,  if  it  is  necessary. 
And  we  think  that  our  proper  course  in  this 
case  is  to  order  the  Appellate  Court  to  send 
down  direction  to  the  Magistrate  to  have 
the  evidence  of  these  two  witnesses  taken  in 
the  presence  of  the  defendant,  and  to  have 
their  evidence  sent  up  to  the  Appellate  Court, 
and  that  the  Appellate  Court,after  considering 
that  evidence  as  well  as  the  rest  of  the  evi- 
dence in  the  case,  will  record  a  fresh  judg- 
ment and  decision  as  regards  the  defendant 
Mohima  Chunder  Shah. 

I  may  add  that  although  in  this  case  there 
has  been  already  a  conviction,  and  to  some 
extent  an  opinion  given  by  the  Judge  that 
he  would  not  believe  the  evidence  of  these 
two  witnesses  whatever  they  may  say,  I 
have  no  doubt  whatever  that  the  Sessions 
Judge  will  notwithstanding  give  a  full  and 
fair  consideration  to  whatever  evidence  may 
be  given  by  these  witnesses ;  and  after 
taking  their  evidence  into  proper  considera- 
tion will  pass  fresh  orders  upon  the  appeal 
of  the  defendant. 

As  regards  the  remaining  defendants, 
although  no  application  has  been  made  before 
us,  the  learned  Counsel  for  the  defendant 
Mohima  Chunder  Shah,  has  pressed  upon  the 
Court  that  the  further  trial  as  regards  them 
should  also  be  allowed  before  the  Appellate 
Court.  We  think  it  is  not  necessary  at  pre- 
sent to  pass  any  order  as  regards  them. 
Should  the  result  of  this  further  trial  before 
the  Appellate  Court  be  that  Mohima  Chun- 
der Shah  is  held  to  be  guiltless,  it  rony  pos- 
sibly be  that  that  may  have  some  effect  upon 
the  case  as  against  the  other  defendants. 
If  so,  their  case  can  be  taken  into  considera- 
iion  when  any  application  is  made  on  their 
behalf.     But  it  by  no  means  follows   that 


even  if  Mohima  Chunder  Shah  is  goUtlMi 
all  the  other  defendants  are  innocent. 

Mohima  Chunder  Shah  will  remain  opoa 
the  bail  which  has  been  already  ordered, 
until  the  Appellate  Court  has  decided  the 
case  as  regards  him. 

Mooketjee^  J, — I  concur. 


The  10th  February  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Aio8li^ 
Judges. 

Sessions  rooord  —  Oefenoe--8eotloat 
372,  373  and  37«,  Code  of  Criminal 
Frocedore. 

Reference  under  Section  380  of  the  Code  of 
Criminal  Procedure  /or  confirmation  bjf 
the  High  Court  of  the  sentence  of  death 
passed  by  the  Sessions  Judge  of  PatM 
on  Gopal  Ha; jam  and  others. 

A  Sessions  nathee  should  contain  the  record  of  tk 
defenoe  set  up  by  the  prisoners  in  the  Sesstoos  ODat« 
Points  out  how  such  record  is  to  be  made  up  with  nkt- 
ence  to  Sections  872,  878,  and  874  of  the  Code  ^ 
Criminal  Procedure. 

Ainslie,  J. — The  prisoners  have  been  coo- 
victed  of  murder  by  the  unanimous  verdiet 
of  a  Jury  and  sentenced  to  death  by  the  Set- 
sions  Judge. 

There  is  no  ground  for  interfering  with 
the  verdict  which  is  conclusive  as  to  the 
fact  of  the  murder  and  the  participation  of 
all  the  prisoners  therein.  On  perusing  the 
evidence,  we  find  that  the  prisoners  stand 
convicted  of  the  murder  of  a  child  of  tbetge 
of  about  6  years  for  the  sake  of  his  orni- 
ments,  and  that  all  appear  to  have  been  pr^ 
sent  when  the  murder  was  committed,  foor 
of  them  actually  taking  part  therein,  whila 
the  fifth,  in  whose  house  the  murder  wis 
committed,  was  standing  by,  and  immediAt^ 
ly  after  the  death  of  the  child  joined  in  (hd 
theft  of  the  ornaments  which  were  found  h 
his  house  and  in  taking  steps  to  conceal  ih9 
corpse.  It  is  impossible  to  draw  any  dii- 
tinction  as  to  the  degree  in  which  thef 
are  guilty,  and  we,   therefore^  confirm  th» 
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Beotence    of  death   passed  bjr    the  Sessions 
Judge. 

We  observe  that  the  Sessions  Judge  has 
i»oi  rande  any  record  of  the  defence  set  up  by 
the  prisoners  in  his  Court.  Under  Section 
372  of  the  Criminal  Procedure  Code,  the 
accused  is  to  be  called  on  to  enter  upon  his 
defence  and  to  produce  his  evidence.  If  he 
makes  any  statement  in  defence  it  ought 
to  be  recorded  :  if  be  does  not  voluntarily 
make  any  statement,  and  declines  to  answer 
any  question  put  by  the  Court  under  Section 
873,  the  fact  should  be  noted  ;  and  when 
tlii-re  is  nothing  else  to  show  the  nature  of 
the  defence,  a  note  of  the  address  to  the 
Court  (if  any)  under  Section  374  should  be 
recorded.  The  record  is  not  complete  unless 
it  shows  the  nature  of  the  defence  set  up. 

As  this  trial  was  held  before  a  Jury,  the 
omission  to  make  any  note  of  the  defence  set 
np  by  the  prisoners  is  not  a  defect  by  which 
they  have  been  prejudiced.  The  Sessions 
Judge  records  that  the  accused  severally 
addressed  the  Jury,  and  we  liave  no  doubt 
that  the  case  was  fully  tried. 


The  11th  February  1871. 
Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon*ble  G.  Loch, 
Judge. 

Police  Officer  —  Public  servant  —  Sec- 
tion 29  Act  V  of  1861— Section  218, 
Penal  Code. 

/inference  to  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
hy  the  Officiating  Sessions  Judge  oj 
Backergunge^  in  the  case  of  Boroda  Kant 
Mookhopadhya. 


A  Police  Officer  negligently  or  improperly  submitting 
an  incorrect  report  of  a  local  investigation  may  be 
punished  under  Section  29  of  Act  V  of  1861  in  cases 
where  the  proof  is  insufficient  to  bring  the  case  under 
Section  218  of  the  Penal  Code. 

Norman,  C.  J. — In  this  case  a  Head 
Constable  hns  been  convicted,  under  Section 
29  of  Act  V  of  1861,  of  neglect  of  duty  in 
submitting  nn  incorrect  plan  and  an  untrue 
report  of  the  results  of  a  local  investigation, 
and  sentenced  to  a  fine  of  30  rupees  by 
the  Deputy  Magistrate  of  Burrisal  in  Zlllah 
BackerguDge. 

The  Judge  sends  up  the  conviction  under 
Section  434,  thiaking  that  the  offence  is  one 
cognizable  only  under  Section  218  of  the 
Penal  Code,  which  provides  for  the  punish- 
ment of  a  public  servant  framing  a  record 
or  writing  in  a  manner  which  he  knows  to 
be  incorrect  with  intent  to  cause  loss  or 
injury  to  the  public,  &c.,  or  to  save  any 
person  from  legal  punishment.  Sec.  Under 
this  Section  the  offender  is  liable  to  imprison- 
ment which  may  extend  to  three  years. 

We  think,  however,  that  a  Police  Officer 
negligently  or  improperly  submitting  an 
incorrect  report  of  a  local  investigation 
may  be  punished  under  Section  29  of  Act  V 
of  1861  in  cases  where  the  proof  Is  insuffi- 
cient to  bring  the  case  under  Section  218. 
We  decline  to  interfere  with  the  order  of 
the  Deputy  Magistrate. 


The  llth  February  1871. 

Present  : 

The  Hon'ble  Dwarkanath  Mitter  and 
W.  Aiuslie,  Judges, 

JarT— Sammlng'  ap— Culpable  Boml- 
oide  —  Paniabment  —  Section  30^, 
Penal  Code. 

The  Queen   versus    Kalichurn     Dass    and 
others,  Appellants. 

Committed  by  the  Magistrate  and  tried  by 
the  Sessions  Judge  of  Nuddea  on  a  charge 
of  culpable  homicide  not  amounting  to 
murder. 
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Saboos  Mohinee  Mohun  Roy  and  Biprodass 
Mooherjee  for  Appellants. 

Where  a  Sessions  Jadge  in  cbar^ng  a  Jary  in  a  case 
of  culpable  homicide  not  amoonting  to  murder  omitted 
to  draw  their  attention  to  the  two  classes  of  culpable 
homicide  mentioned  in  Section  304  of  the  Penal  Code, 
the  High  Court  considered  that  the  accused  were  found 
guilty  of  the  lighter  description,  and  sentenced  the  ac- 
cused to  the  puniahment  for  such  lighter  deioription. 

Mittevy  J. — The  prisoners  in  this  case 
were  found  guilty  by  a  Jury  of  culpable 
homicide  not  amounting  to  murder,  and 
sentenced  by  the  Judge  to  transportation  for 
life  under  the  provisions  of  Section  304  of 
the  Indian  Pennl  Code.  It  appears,  how- 
ever, that  the  Judge  in  charging  the  Jury 
did  not  ask  them  tx>  find  specifically  whe- 
ther the  prisoners  had  done  the  act  with  the 
intention  of  causing  such  bodily  injury  as 
was  likely  to  cause  death,  or  whether  they 
had  done  it  simply  with  the  knowledge  that 
it  was  likely  to  cause  death  but  without  any 
intention  to  cause  death  or  to  cause  such 
bodily  injury  as  was  likely  to  cause  death. 
Section  304  evidently  draws  a  distinction 
between  these  two  classes  of  culpable  ho* 
micide,  for  in  the  one  case  the  offender  is 
liable  to  be  sentenced  to  transportation 
for  life,  whereas  the  maximum  punishment 
that  can  be  iuflicted  in  the  other  is  a 
sentence  of  rigorous  imprisonment  for  10 
years. 

Under  these  circumstances,  it  is  quite 
clear  that  it  was  tlie  duty  of  the  Judge  to 
point  out  this  distinction  to  the  Jury  ;  and 
aS  that  has  not  been  done  in  this  case,  we 
must  take  it  for  granted  that  the  prisoners 
have  been  found  guilty  of  the  lighter  de- 
Bcriptton  of  culpable  homicide  not  amounting 
to  murder.  This  view  is  supported  by  a 
decision  of  this  Court  reported  in  XII 
Weekly  Reporter,  page  35,  Criminal  Rulings  ; 
and  we  therefore  reduce  the  sentence  passed 


on  each  and  all  of  the  prisoners  to  one  of 
rigorous  imprisonment  for  10  (ten)  ywri. 
We  see  no  reason  to  mitigate  the  sentence 
any  further. 

Ainslie,  J. — I  concur. 


The  13fh  February  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon*ble  6.  Loch, 
Judge. 

Breaoli  of  the  peace— »e«offni«mB©#- 
Beotlons  281  and  290«  Oode  of  Cri- 
minal  Frooedure. 

Reference  to  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Procedurt 
from  the  Officiating  Sessions  Judge  of 
Backergunge  in  the  case  of  Kalinatk 
Biswas. 

Where  A  has  been  bound  over  to  keep  the  p«M« 
under  Section  281  of  the  Code  of  Criminal  Precedwt 
at  the  instance  of  B,  a  Deputy  Magistrate  is  not  compe- 
tent to  order  him  to  enter  into  fresh  reeognixaooet  to 
keep  the  peace  on  account  of  fresh  disputes  with  C,  but 
should  refer  the  case  to  the  Court  of  Sessions  under 
Section  298  of  the  Code. 

Norman,  C.  J. — ^Kalinath  Bi/swas  be- 
ing bound  over  to  keep  the  peace  under  Se^ 
tion  281  shortly  before  the  expiration  of 
the  recognizance  was  found  by  the  Deputy 
Magistrate  of  Pernzepore  to  be  involved  in 
fresh  disputes  likely  to  involve  a  breach  of 
the  peace  with  parties  other  than  those  in 
respect  of  disputes  with  whom  he  was  al- 
ready bound.  The  Deputy  Magistrate  order- 
ed him  to  enter  into  fresh  recognizances  to 
keep  Uie  peace  for  one  year. 

The  Sessions  Judge,  under  Section  434, 
has  sent  up  the  order  being  of  opinion  thst 
the  Deputy  Magistrate  had  no  power  to 
make  it.  In  that  opinion  we  concur.  We 
tliiuk  the  Magistrate  finding  that  Kalinidi 
was  involved  in  fresh  disputes  with  oihff 
persons  making  it  necessary,  with  a  vie^ 
to  securing  the  peace  of  the  district,  tliat  ke 
should  be  bound  over  for  a  period  extendtof 
beyond  one  year,  should  have  proceeded  w 
refer  the  case  to  the  Court  of  Session  under 
the  provisions  of  the  298th  Section. 

We  quash  the  order  of  the  Deputy  Msp** 
trate* 
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The  18ih  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Coanterfeitlng'  a  device  or  mark— Do- 
omnent  —  Sections  €67  and  €79, 
Penal  Code. 

The  Queen  versus  Rughoonundun  Puttro- 
nuvees,  Appellant. 

Committed  by  the  Magistrate  and  tried  by 
the  Sessions  Judge  of  West  Burdwan, 
on  a  charge  of  possessing  counterfeit 
materials  for  the  purpose  of  authentic 
eating  documents^  SfC. 

Baboo  Juggadanund  Mooherjee  for  the 
Government. 

Baboo  Petamber  Chatter jee  for  the  Appel- 
lant. 

In  order  to  a  conviction  under  Section  475  of  the 
Penil  Code,  the  document  which  the  accused  has  in 
bit  poae^ion  must  have  some  counterfeit  device  or 
mark  upon  it,  and  it  must  be  proved  that  the  accused 
has  the  document  in  his  possession  with  the  intent  of 
usinjj  such  device  or  mark  for  the  purpose  of  giving  the 
appearance  of  authenticity  to  the  document.  The  do- 
cument muat  be  of  the  nature  mentioned  in  Section  467 
of  the  Peoal  Code. 


Kemp,  J. — The  prisoner,  Rughoonundun 
Puilronuvees,  has  been  convicted  under  Sec- 
lioji  475  of  the  Indian  Penal  Code,  and  sen- 
tenced to  4  years'  rigorous  imprisonment. 
The  first  information  obtained  against  this 
prisoner  was  from  one  Benee  Madhub  Hnza- 
ree,  the  head  ghatwal  of  the  village  of  Tely- 
sliaer  of  the  Bishtopore  Thunnah.  It  ap- 
pears that  this  partj  went  to  the  Court 
Inspector,  Ram  Chunder  Deechcheet,  and 
stated  that  he  could  give  information  against 
the  prisoner  and  his  brother  who  are  repre- 
sented to  be  '*  notorious,  habitual  and  profes- 
sional forgers  of  documents,  and. as  keeping 
seiils  sDd  other  instruments  of  forgery,  and 
also  stamps  of  old  date."  Upon  this  the 
Inspector  told  him,  that  if  he  would  depose 
to  the  same  he  would  take  him  to  the 
Mi^ifltrftte.     He  was  taken  to  the   Magis- 


trate, and  Benee  Madhub  Hnzaree  then  made 
a  statement  to  the  effect  that  the   prisoner 
and  his  brother  were  notorious  forgers,  that 
he  had  been  aware  of  this  fact  for  the  last 
two  years,  but  that  he  had  hitherto  refrained 
from  giving  information,  not  being  able  to 
furnish   any  proof,  but  that  lately  the  two 
brothers  had  become  very  bold  and  open  in 
their  work,  that  he  had  become  convinced, 
and  determined  to  give  information.     Upon 
this  a  search  warrant  was  addressed  to  Rnm 
Chunder  Deechcheet,   who  was  directed  to 
search  the  house  of  the  prisoner  "  with  the 
view   to  the   finding   of  forged  documents, 
counterfeit  seals,   and   other   instruments  of 
forgery,  including  blank  stamp  papers."    On 
receiving  this  warrant  the  Inspector,  on   the 
pretence,  as  he  says,  that  he  was  going  to 
take  leave,  went  to  liis  house,  and  afterwards 
to  the  house  of  Modhoosoodun  Ugnihuttree, 
one  of  the  principal  ghatwals  of  the   villas:e 
in   which  the  prisoner  resides.     He  appears 
to  have  put  up  in  that  house  for  the  night, 
and  before  searching  the  house  of  the  pri- 
soner  to   have  sent  a  man  obtained  by  him 
from  Modhoosoodun  to  ascertain  what    the 
prisoner  was  doing.     This  man,  the  witness 
Nudya  Chand  Tantee,  says  that  he  went  to 
the  prisoner'K  house  :  that  he  found  himsit- 
ting;  in  a  verandah  with  a  box  before  him 
and  a  piece  of  stamp  paper  on  the  box,  upon 
which  he  was  writinsr  ;  that  the  prisoner  on 
seeing  Nudya  Chand  covered  the  stamp  pa- 
per with  a  cloth  and  asked  Nudya  Chand  to 
have  a   smoke  ;   that  Nudya  after  smoking 
returned  and  informed  the  Inspector  of  what 
he  had  seen  ;  that  upon  this  the  Inspector  col- 
lected a  body  of  ghatwals,  Police  Constables, 
and  others,  and   searched    the  house  of  the 
prisoner.     It  is  said  by  the  Inspector  in   his 
evidence  that  some  12  or  14  respectable  in- 
habitants of  the  village  were   sent   for   and 
were  present  at  the  search,  but  we   may   re- 
mark that  none  of  these  were  examined.    Of 
those  present  at  the  search   who   have   been 
examined,   the  ghatwals  of  the  village   and 
the  Court  Inspector  himself  have  alone  been 
examined.     In   the  house  of    the   prisoner 
four  or  five  boxes  were  found,  one  of  which 
was  a  small  box  which    was   locked.     It   is 
said  by  the  Inspector  that  the  prisoner  pro- 
duced the  key  of  this  box  and  on  opening  it 
certain  documents  were  found.     Afterwards, 
on  the   information    of  Modhoosoodun    Ug- 
nihuttree,  a  bundle  of  papers   belonging   to 
the  prisoner  is  said  to  have   been    found   in 
the  house  of  the  woman   Nundee   Goal! nee. 
Subsequently  another  bundle  is  said  to   haVe 
been  found  in  a  gullee   which   ruus   to   the 
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Bouih  of  the  prisoner's  house,  and  divides 
the  prisoner's  hoase  from  (hat  of  Siboo 
Hattee,  also  a  ghaiwal,  who  was  examined 
in  this  case.  Subsequently  another  bundle 
of  papers  is  soid  to  have  been  found  in  a 
amall  tal  tree  hid  in  the  branches  of  the 
tree.  One  of  the  assessors,  Baboo  Koshee- 
nath  Banerjee  seems  to  have  been  satisfied 
with  the  evidence  with  reference  to  the  find- 
ing  of  the  box  ;  but  he  was  of  opinion  that 
there  was  no  evidence  of  a  reliable  nature 
to  trace  the  otlier  properties  foond  to  the 
prisoner.  That  Assessor  held  that  the  do 
cuments  found  in  the  box  came  within  the 
purview  of  Section  47o,  and  he  therefore 
found  the  prisoner  guilty.  The  other  Asses- 
sor appears  to  have  believed  the  whole  of 
the  case,  and  the  Judge  agreed  with  that 
Assessor. 

We  take  the  box  part  of  the  case  fir«t, 
because  on  that  part  of  the  case  there  is  the 
evidence  of  the  Inspector  that  he  found  this  i 
box  in  tlie   prisoner's   house,  and   that  the  { 
prisoner  delivered  up  the  key  of  the  box  to 
him  and  that  these  documents  were  found  in 
that  box.    Now  Section  476  under  which 
the  prrsoner  has  been  convicted  in  the  latter 
portion  of  it,  says  that  whoever  with  such 
intent,  that  is  to  say,  with  the  intent  that 
such  counterfeited  device  or  mark   shall   be 
Bsed  for  the  purpose  of  giving  the  appear- 
ance of  aothenticiiy  to  any  document  then 
forged   or   thereafter  to  be  forged  on  such 
material,  has  in  his  possession  any  material 
upon  or  in  the  substance  of  which  any  such 
device   or  mark   has  been  counterfeited,  is 
guilty  of  the  offence  described  in  that  Sec^ 
tion.     Taking  the  documents  found   in    the 
box  seriatim,   the  first  docnroent  marked  A 
is  a  blank  stamp  paper  of  the  value  of  2 
annas  with  the  signature   of  one  Dole  6o- 
brndo    Buboo.      The  endorsement   on     the 
back   of  that    paper  by  the   stamp  vendor 
shows  that  it  was  bouglit  for  the  purpose  of 
enai>ling   Dole   Oobindo  Baboo    to   bonow 
money  from  one  Doollubh  Kobeeraj.     Now 
with  reference  to  this  document  we  may  ob- 
serve tlmt  no  device  or  miirk  appears   to  be 
eounie  feited  upon  this  documenr,  and  that 
there  is  nothing  to  show   that   the  prisoner 
with  the  intent  of  using  such  device  or  mark 
for  the  purpose  of  giving  the  appearance,  of 
authenticity  to  this  document  liad  it  rn    his 
possession.     This  document,  moreover,  is  not 
a  document  which  oomes  under  the  terms  of 
Section  467  -of  the  Indian  Fenal  Code.   It  is 
Dbt  a  will  ;   it  is  not  an  authority  to  adopt  a 
•00 ;  it  is  LOt  a  document  which  purpons  to 


give  authority  to  any  person  to  make  or  tnos. 
fer  any  valuable  security,  &c  ;  and  it  is  not  t 
valuable  security,  as  it  is  not  a  docmaeat 
whereby  any  legal  right  is  created,  extended, 
transferred,  restricted,  extiuj^oished  or  re- 
leased, as  described  rn  Section  80  of  the  Oode, 
or  whereby  any  person  acknowledges  that  he 
lies  under  legal  liability  or  has  not  a  certsiB 
legal  right.  Moreover  it  appears  fnim  the 
evidence  of  the  son  of  Dole  Gobindo  Baboo 
who  has  been  examined,  that  the  signs  tore  oi 
this  document  is  the  signature  of  his  father; 
and  it  also  appears  from  the  evidence  of 
Doollubh  Kobeeraj  who  has  likewise  bera 
examined  in  this  case,  that  there  was  atilk 
of  a  loan  beinit  taken  from  him  by  Dole  Go- 
bindo Baboo  ;  that  Dole  Gobindo  vras  in  the 
habit  of  taking  loans  by  sending  blank  ttamp 
papers  signed  by  him  ;  that  the  contemplated 
transaction  uhimately  fell  through  ;  and  thtt 
this  stamp  paper  found  in  the  prisonei^s  box 
is  the  stamp  which  Dele<3obiRdo  Baboo  leot 
I  to  him  with  his  signature  on  it. 

The  next  paper  marked  B  is  a  blank  stamp 
paper,  and  thia  paper  was  purchased,  u 
shown  by  the  stamp  vendor's  endorsetaeDt, 
for  the  purpose  of  borrowing  money  from  the 
prisoner  himself  by  a  third  party.  Proh«. 
bly  the  transaction  fell  through  and  tlie 
paper  remained  with  the  prisoner ;  but  be 
tliat  as  it  may,  it  is  not  a  paper  which  coms 
within  the  meaning  of  Section  476  of  the 
Code.  ,  • 

"C"  is  an  old  bond  of  the  year  1256. 
This  is  not  addressed  to  the  prisoner  at  dl ; 
it  is  signed  by  one  Nnfiir  Bngtee  and  sd- 
dressed  to  Chundoe  Churn  Clmcicorbattj ; 
it  is  for  a  sum  of  rupees  17*2  aaaas;  asd 
two  cows  are  pledged  as  security.  Thtt 
bond  is  an  instruwent  upon  wbtch,  lookiog 
to  the  statute  of  limitatioDs,  no  money  toM 
be  recovered,  aud  which  •could  not  be  made 
use  of  for  any  purpose  whatever  ;  and  there 
is  nothing  on  tlie  face  of  it  to  show  that  it 
comes  ia  any  way  withb  the  parriew  of 
Section  475. 

The  next  is  a  blank  paper  marked  ^  D  " 
and  the  remarks  already  made  with  rsfer- 
enoe  to  paper  B  apply  to  this  paper.  The 
other  papers  found  in  tlie  box  are  pieces  of 
plain  cotintry  paper  without  any  writisg 
opoa  them,  aud  therefore  dearly  tliey  caooM 
come  under  Section  475.  Admittiog  iheit- 
fore  that  this  box  was  found  in  the  pri- 
soner's house,  and  that  the  evideBce  of  the 
Court  lAspeotor  Bam  Chnnder  Deeeheheet  ii 
to  be  depended  «|)oii  as  to  the  findiag  of  tlui 
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box,  no  offence  has  been  proved  ogaiuat  the 
prisoner  under  Section  475, 

With  regard  to  the  remaining  part  of  the 
case,  namely,  the  finding  of  the  other  papers, 
we  are  of  opinion  with  the  Assessor  Ka- 
sheenath  Banerjee  that  there  is  no  evidence 
of  any  reliable  nature  to  trace  these  papers 
to  the  possession  of  the  prisoner.  As  to  the 
bundle  of  papers  said  to  huve  been  found  in 
the  house  of  Nundee  Goalinee,  it  is  said  that 
she  got  these  papers  from  one  Kheeree,  a 
maid-servant  of  the  prisoner's  house  who 
bad  obtained  them  from  Troyluckko,  the  bro- 
ther of  the  prisoner;  but  this  is  denied  by 
Kheeree  and  the  evidence  of  the  woman  is 
very  conflicting.  There  is  also  a  very  suspi- 
cious circumstance  about  this  part  of  the  case, 
namely,  that  the  party  who  was  instru- 
mental in  tracing  these  papers  to  the  pri- 
soner is  Modhoosooduu  Ugneehuttree,  a 
man  admittedly  in  enmity  with  the  pri- 
soner and  a  sirdar  ghatwal.  It  is  proved 
on  the  record  that  there  was  a  village  feud 
in  which  the  ghatwuls  were  on  one  side 
and  the  prisoner  at  the  head  of  the  other 
party.  The  finding  of  the  bundle  in  the 
gullee  also  appears  to  us  to  be  very  suspici- 
ous, to  say  the  least  of  it.  The  guards  who 
were  placed  at  each  end  of  the  gullee  were 
ghatwals,  enemies  of  the  prisoner — and  none 
of  the  respectable  neighbours  who  are  said 
to  have  been  present  at  the  time  were -called 
and  examined;  and  although  the  two  ghatwals 
say  that  they  saw  the  prisoner  go  into  the 
gullee,  and  some  time  after  saw  this  bundle  ly- 
ing amongst  the  ole  catchoo  plants  close  to  the 
house  of  the  ghatwal  Shiboo  Hattee,  there  is 
no  evidence  that  they  attempted  to  prevent 
the  prisoner  from  going  into  the  gullee,  and 
they  seem  to  have  contented  themselves 
with  giving  information  to  the  Police  In- 
spector about  the  papers.  As  to  the  finding 
of  the  other  bundle  in  the  tal  tree,  we 
utterly  disbelieve  that  part  of  the  case.   The 


story  of  the  prosecution  as  to  the  finding  of 
this  bundle  is  wholly  improbable,  and  there 
is  no  evidence  of  any  reliable  nature  to 
support  it. 

On  the  whole  of  the  case  we  are  of  opi- 
nion that  there  is  nothing  to  bring  home  to 
him  the  offence  with  which  he  has  been 
charged  under  Section  475  of  the  Indian 
Penal  Code.  We  therefore  acquit  him  and 
direct  his  immediate  release. 


The  I8th  February  1871. 

Present : 

The   lion'ble  E.   Jackson  and    Onoocool 
Ch under  Mookerjee,  Judges, 

Contraband    Salt— Confiscation— Act 
VXX,  B.  C.  of  186«. 

Revision  oj  proceedings  under  Section  404 
of  the  Code  of  Criminal  Procedure,  in 
the  case  of  the  Government  of  Bengal, 
Petitioner i  versus  Akatoollah  and  others, 
Opposite  Party, 

Baboo   Juggadanund  Mookerjee    for  the 
Government. 

If  salt  exceeding  5  seers  is  found  within  the 
limits  prescribed  by  Seotiou  12  Act  YII,  B.  C,  of  18(34 
unprotected  by  a  rowannah,  as  required  under  Sections 
13  and  15,  the  salt  niuat  be  held  as  contraband  under 
Section  16.  The  power  of  a  Magistrate  under  JScction  29 
to  confiscate  Salt  not  protecU^d  by  a  rowannah  in  a 
prohibited  district,  is  not  affected  becau.^e  i  litre  was 
no  attempt  or  intention  to  sell  the  salt  within  the 
prohibited  district. 

Mookerjee,  J.— This  case  comes  before 
us  merely  for  an  exprebsion  of  our  opinion,  as 
to  the  correciness  or  otherwise  of  the  view 
of  the  law  taken  by  the  Sessions  Judge  of 
Tipperah  in  setting  aside  the  conviction  of 
the  prisoners,  and  the  lelease  of  the  salt  con- 
fiscated by  the  Deputy  Magistrate  under 
Section  16  of  Act  VII  of  1864,  B.  C.  It  ap- 
pears from  the  finding  of  both  the  Courta 
below,  that  the  piisoners,  with  the  two  boats 
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of  salt,  were  found  within  the  bouudary  of 
the  Noakhallj  diBtrict  ;  that  in  order  to 
pass  through  that  district  it  is  requisite 
under  the  law  to  have  arowannah,  and  that 
the  prisoners  had  none.  The  only  question 
before  us  is  whether  such  salt  shall  or  shall 
not  be  considered  contraband,  and,  therefore, 
confiscated  to  Government,  and  the  persons 
in  charge  thereof  held  liable  to  punishment 
under  Section  16  of  the  enactment  in  ques- 
tion. 

Looking  to  the  stringent  provision  of  the 
law,  Sections  15  and  16  of  Act  VII  of 
1864,  B.  C,  I  am  of  opinion  that  if  salt 
exceeding  5  seers  is  found  within  the  limits 
prescribed  by  Section  12,  unprotected  by  a 
rowannah  required  under  Sections  13  and  15, 
that  salt  must  be  hf^ld  as  contraband  under 
Section  16  of  Act  VII  of  1864.  Under  Sec- 
tion 29  the  Magistrate  is  empowered  to 
examine  into  the  cause  of  the  seizure  and 
to  a<1jinlge  the  piilt  to  be  confiscated.  I 
apf»reliend  that  uinier  this  hitter  Section,  a 
Mngistrate  is  not  legally  competent  to 
sny  (hat  though  salt  is  found  in  a  prohi- 
hi  led  district  unprotected  by  any  rowannah, 
mid  therefore  the  offence  under  Section  16 
is  committed,  that  he  cannot  convict  the 
persons  found  transporting  the  salt,  or  con- 
fi-icnte  the  suit  merely  because  there  was  no 
attempt  or  intention  to  sell  the  salt  within 
that  prohibited  district.  But  the  Magis- 
trate, 1  think,  is  quite  competent  to  decide 
whether  the  offence  has  been  committed  or 
not,  and,  therefore,  to  enquire  into  the  cause 
of  the  seizure  of  the  salt.  If  he  be  of 
opinion  that  the  salt  was  not  found  as  a 
fact  within  the  prohibited  district,  he  would 
be  quite  competent  to  acquit  the  prisoner 
though  the  police  officer  may  maintain  to 
the  contrary. 

In  this  case  the  Courts  below  found,  as  a 
fact,  that  the  salt  was  within  the  limits  of 
the  district  of  Noakhally,  where  a  rowannah 
is  required  for  the  transport  of  salt  above 
five  seers.  The  prisoners  also  admit  that 
they  passed  though  that  district,  and  the 
direction  of  their  master  was  to  sell  the  salt 
wherever  they  could  dispose  the  same  to  ad- 
vantage. They  do  not  deny  that  a  rowan- 
nah was  required  to  pass  through  Noakhally, 
but  they  plead  that  they  were  ignorant  of 
the  law  and  had  taken  the  route  through 
Noakhally,  because  it  was  a  highway  and 
was  a  shorter  cut  to  Tipperah,  where  tliey 
intended  ultimately  to  transport  tlie  salt,  if 
the  same  could  not  be  sold  to  advantage 
elsewhere. 


The  Judge  on  appeal  reversed  this  order 
of  the  Magistrate  — 

\st. — Because  it  is  not  proved  that  there 
was  any  attempt  to  sell  the  salt  at  Noa- 
khally. 

^nd, — Because  8  of  them  were  boatmen 
and  therefore  not  responsible  for  the  cargo. 

3r(f. — Because  the  river  was  a  highway 
by  water  and  was  a  shorter  route. 

Ath, — Because  the  boat  was  found  with- 
in the  very  precinct  of  the  prohibited  dis- 
trict. 

5th, — Because  the  proceedings  of  the  Ma- 
gistrate were  injudicious  and  harsh. 

Now,  as  regards  the  1st,  I  have  to  obserro 
that  the  law  does  not  require  any  such 
attempt  or  intention  to  be  proved  before  a 
conviction  can  be  had  under  Section  16  ;  fho 
mere  fact  of  the  salt  being  found  within  the 
prohibited  district  is  sufficient  to  constilore 
an  offence.  The  law  may  be  very  severe 
and  harsh,  but  that  is  no  reason  why  Conns 
which  are  required  to  give  effect  to  them 
should  refuse  to  carry  them  out.  We  can- 
not assume  the  functions  of  the  Legislafir^, 
and  make  or  amend  laws  merely  because  we 
think  they  are  harsh  and  inequitable. 

As  regards  the  2nd  ground,  Section  16  of 
the  law  provides  that  **  any  person  possesn- 
"  ing  or  transporting  or  attempting  to 
''  transport  such  salt  shall  be  liable  (o  a  fine, 
"  &c."  The  prisoners  were  no  doubt  traoi- 
porting  the  salt  which  is  contraband,  and  1 
think  therefore  the  Magistrate  wjia  right  iu 
convicting  them  under  the  above  Section. 

The  3rd  ground  appears  to  me  to  be  no 
valid  ground  at  all.  If  the  prisoners  had  a 
desire  ^o  transport  the  salt  by  the  shortest 
route,  they  ought  to  have  applied  for  a  row- 
annah and  then  taken  the  salt  by  this  route. 
They  cannot  of  their  own  choice  select  a  route 
which  the  Executive  Governnaent  had 
thought  fit,  under  the  powers  vested  in  it  by 
the  law,  to  prohibit  a  passage  through 
except  under  a  rowannah. 

With  reference  to  the  4th  objection,  I  do 
not  see  that  it  makes  any  difference  what- 
soever as  to  where  the  boats  of  salt  were 
found,  t.  €.,  whether  at  a  short  distance  from 
the  confines  of  the  prohibited  district  or  in 
the  far  interior  of  it.  The  prisoners,  as  1 
said  before,  admit  that  they  have  passed 
through  the  district  of  Noakhally. 
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The  6i\\  ground  is  a  matter  in  which  the 
Judge  might  interfere  if  the  law  allows  him 
to  do  80  on  appeal,  but  is  not  ipso  facto  a 
ground  to  set  aside  the  coaviction  at  once. 

Under  these  cireumstances,  and  keeping  in 
▼iew  the  provisions  and  terms  of  the  law,  I 
can  come  to  no  other  conclusion  than  that 
the  Judge  has  taken  a  wrong  view  of  it. 
He  must  have  seen  that  the  law  gives  him 
no  option  to  contiscate  the  salt  or  not,  if  the 
circumstances  of  the  seizure  are  found  to  be 
exactly  those  which  are  contemplated  in 
Sectiou  16,  and  the  prisoners  are  found 
transporting  salt  which  is  contraband.  Sec- 
tion 39  of  this  Act,  however,  gives  a  power 
to  the  Board  of  Revenue  to  mitigate  penal- 
ties which  the  Magistrate  may  inflict  under 
the  previous  Section,  if  they  shall  see  cause 
to  do  so.  They  may  also  direct  the  seizure 
or  any  part  thereof  to  be  restored.  We  are 
not  asked  by  the  petitioners  to  pass  any 
order  aflfectiug  the  release  of  ihe  salt  in  this 
particular  instance,  nor  are  we  asked  to 
iDterfere  with  the  order  passed  by  the  Judge 
discharging  the  prisoners.  We  therefore  do 
not  interfere  with  the  order  passed  by  the 
Judge  in  this  case. 

Jackson,  J, — The  charge  is  not  pressed 
against  the  defendants,  but  we  are  asked  to 
state  whether  the  Judge  is  right  in  the  law 
which  he  has  laid  down  in  this  case.  I 
would  point  out  to  the  Judge,  that  the  fact 
of  the  salt  being  found  within  the  particular 
district  unprotected  by  the  rowannah  is  made 
an  offence  under  the  law.  The  intention  of 
the  law  is  not  only  to  punish  those  who.  are 
actually  smuggling  salt,  but  also  tho^  wl^ 
give  an  opportunity  to  others  to  smuggle 
salt.  Persons  who  trade  in  salt  doubtlessly 
thoroughly  know  the  salt  regulations.  They 
know,  as  the  prisoners  in  all  probability 
knew,  that  ihey  were  not  allowed  to  take 
the  salt  into  this  prohibited  district  without 


a  rowannah.  They  admit  they  were  selling 
the  salt  when  they  could,  and  there  was  of 
course  great  opportunity  for  them  to  pur- 
chase smuggled  salt  in  place  of  what  they 
sold. 


The  24th  February  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  Ainslie, 
Judges, 

Prooedare— Bvldenoe— OrosB-examln- 
atlon—WitneBseB  for  defence— Pre- 
vious statementB  —  Section  3ft  Act 
ZZ  of  1899. 

Reference  to  the  High  Court  under  Section  434 
of  the  Code  of  Criminal  Procedure,  hy  the 
Officiating  Sessions  Judge  of  Tirhoot,  in  the 
case  of  Tukheya  Rai  versus  Tupsee  Koer. 

Following  the  Queen  vs,  Gora  Cband  Gope,  the  Court 
set  aside  an  order  of  acquittal  passed  by  a  Deputy  Ma- 
gistrate in  a  case  which  he  tried,  not  on  evidence  taken 
before  himself  in  the  case,  but  entirely  ^  evidence  in 
another  case  before  another  Officer  (the  Joint  Magis- 
trate). 

The  complainant's  pleader  was  at  liberty  before  the 
Deputy  Magistrate  to  cross-examine  the  witnesses  fop 
the  defence  on  points  respecting  which  they  hod  made 
statements  before  the  Joint  Magistrate,  and  he  might 
do  so,  as  regards  previous  statements  which  were  ro- 
duoed  to  writing,  witLout  showing  the  wr^|Hrig. — Section 
84  Act  II  of  1855  explained. 

Ainslie,  J. — This  case  comes  before  ue  on 
a  reference  by  the  Officiating  Sessions  Judge 
of  Tirhoot. 

The  facts  are  as  follows: — 

One  Tupsee  Koer  charged  Tukheya  Rai 
iyith  having  rooted  up  certain  crops  belong- 
ing to  him,  and  also  with  having  inflicted  a 
wound  on  his  arm  with  a  gondasa. 

The  Joint  Magistrate  dismissed  the  com- 
plaint. The  accused  then  applied  for  leave 
to  prosecute  the  complainant  under  (Section 
211  of  the  Penal  Code,  but  this  application 
was  rejected. 
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Tukheya  Hai  then  applied  to  the  Sessions 
Judge,  wl^o  thought  that  the  charge  under  Sec- 
tion 211  ought  to  be  investigated  and  made 
an  order  accordingly. 

The  hparing  of  this  charge  was  referred  to 
the  Deputy  Magistrate,  Mr.  H.  Davies.  This 
officer  eventually  acquitted  Tupsee  Koer. 

Takheya  Rai  thereon  again  applied  to  the 
Jud^e,  who  has  forwarded  the  proceedings 
with  a  view  to  getting  the  order  of  acquitt^ 
set  aside,  and  the  case  remanded  for  a  proper 
finding  on  the  evidence. 

The  Sessions  Judge  cites  the  case  of  Gora 
Chand  Gope,  5  Weekly  Reporter,  Criminal 
J^ulingSj  page  45,  as  authority  for  the  reference, 
and  proceeds  to  show  that  the  Deputy  Magis- 
trate has  tried  the  charge  before  him  wholly 
on  the  evidence  recorded  in  the  first  trial 
before  the  Joint  Magistrate,  and  without  ad- 
verting in  any  way  to  the  evidence  taken  be- 
fore himself,  which  latter  he  excluded  from 
consideration  under  a  misconception  of  the 
purport  of  a  passage  in  Mayne's  Commentary 
OQ  the  Indian  Peoal  Code  set  out  in  his  judg- 
ment. 

The  Deputy  Magistrate  has  submitted  an 
explanation  in  which  he  admits  that  he  had 
misunderstood  the  quotation  made  by  himself. 
He  further  states  as  follows : — '*  I  came  to  a 
conclusion  in  the  case  now  referred  with  due 
regard  to  both  cases.  Much  has  not  been  said 
ou  this  matter  in  my  decision,  because  the 
additional  evidence  elicited  by  Mr.  Lingham, 
pleader  for  prosecutor,  was  obtained  by  put- 
ting leading  questions  to  Messrs.  Boileau  and 
Blechynden.*' 

We  entirely  concur  with  the  Sessions  Judge 
in  thinking  that  the  Deputy  Magistrate's 
judgment  was  based  solely  on  the  evidence 
recorded  by  the  Joint  Magistrate  in  the  ori- 
f*\nal  trial.  The  Deputy  Magistrate  in  open- 
ing his  judgment,  after  a  brief  recital  of  the 
orders  of  the  Joint  Magistrate  and  Judge, 
pays— **  It  now  remains  for  the  Court  to  de- 
termine from  the  evidence  given  in  the  case, 
out  of  which  the  present  one  arises,  whether 
the  charge  is  false  or  otherwise."  He  fur- 
ther on  says — **The  Court  can  only  judge 
from  the  record  before  it,  as  it  had  not  the  ad- 
vantage of  seeing  the  witnesses  delivering 
their  testimony.'*  He  then  reviews  the  evi- 
dence of  each  witness  as  recorded  by  the 
Joint  Magistrate,  and  the  only  allusion  in  the 
judgment  to  the  evidence  recorded  by  himself 
is  in  the  passage  in  which  he  gives  reasons 
for    excluding  certain  statements  made    by  | 


Messrs.  Boileau  and  Blechyoden  before  bim* 
self,  which  do  not  appear  in  their  depositioos 
before  the  Joint  Magistrate. 

There  can  be  no  doubt  that  this  is  a  case  to 
which  the  precedent  cited  by  the  SeesioAs 
Judge  applies. 

The  Deputy  Magistrate  has  not  tried  tlie 
charge  before  himself  on  the  evidence  in  the 
case,  but  entirely  on  evidence  in  another  case 
before  another  Magistrate.  Such  a  trial  ii 
altogether  informal,  and  must  be  quashed  to- 
gether with  the  judgment  recorded  in  it,  tad 
the  case  must  be  remanded  for  a  proper  trial 
and  finding  on  the  evidence  on  the  record  of 
this  case. 

We  observe  that  the  Deputy  Magistrate 
was  altogether  wrong  in  refusing  to  allow  the 
complainant's  pleader  in  cross-examination  to 
question  the  witnesses  for  the  defence  oa 
points  respecting  which  they  had  made  state- 
ments before  the  Joint  Magistrate.  He  was  at 
liberty  to  examine  on  all  the  facts  of  the  case, 
as  much  as  if  the  matter  had  then  been  be- 
fore the  Court  for  the  first  time. 

He  was  moreover  at  liberty  to  croai-fxa- 
mine  the  witnesses,  as  to  previous  ttatemetits 
made  by  them  and  reduced  to  writing,  with- 
out showing  the  writing.  Section  34  Act  II 
of  1855  does  not  say,  as  the  Deputy  MagiV 
trate  seems  to  think,  that  the  writing  must 
[  be  shown  before  the  cross-examination;  but 
that  if  it  is  intended  to  put  in  such  writing 
to  contradict  a  witness,  his  attention  must  be 
called  to  those  parts  which  are  to  be  used  for 
the  purpose  of  so  contradicting  him. 

This  is,  not  that  he  is  to  be  allowed  to 
study  his  former  statement  and  frame  his 
answers  accordingly,  but  that  if  his  answers 
have  differed  from  his  previous  statements 
reduced  to  writing,  and  the  contradiction  is 
intended  to  be  used  as  evidence  in  the  ease, 
the  witness  must  be  allowed  an  opportunity 
of  explaining  or  reconciling  his  statements, 
if  he  can  do  so;  and  if  this  opportnnity  is  not 
given  to  him,  the  contradictory  writing  can- 
not be  placed  on  the  record  as  evidence.  We 
may  also  note  that  the  proper  way  to  exclude 
evidence  obtained  by  leading  questioDs  is  to 
disallow  the  questions. 

We  quash  the  judgment  of  the  Deputy 
Magistrate  of  Tirhoot,  dated  28th  Norcmber 
1870,  and  remand  the  case  for  re-trial  and  for 
a  proper  finding  on  such  evidence  as  may  now 
be,  or  may  be  brought,  on  the  racpr^  of  this 
case. 


Digitized  by 


Google 


1871.]         Criminai  the  wbbkly  reporter. 


Rulings. 


25 


The  25Ui  February  1871. 


Present : 

The  Hoa'ble  J.  P.  Norman,  Officiating  Chief 
Juttice,  and  the  Hon*ble  H.  V.  Bay  ley, 
Judge, 

Prooedore  —  Trial  by  AsBeBsors  — 
Sammlngr  tip  —  Treason  —  Wag'ingr 
war  asralUBt  the  Qaeen— Bvidenoe— 
Oovemment  Gazettes— Doonment- 
arj  evidenoe  --  Section  121,  Fenal 
Code— Sections  6,  8*  and  28  Act  ZX 
of  IBSS—Section  200,  Code  of  Cri« 
minal  Procedure. 

The  Queen  versus  Ameeroddeen,   Appellant. 

Cmmitted  hy  the  Magistrate  and  tried  hy  the 
Sessions  Judge  of  Dinagepore  on  a  charge  of 
abetting  the  waging,  of  war  against  the 
Queen,  f  (?.,  S^c 

Mr.  J.  Graham  (Standing  Counsel)  and  Mr, 
BeU  (Legal  Remembrancer)  for  the  Govern- 
ment. 

Mr.  Manuomohun  Ghose  and   Baboo   Ameron- 
dronath  Chatterjee  for  Appellant. 

Although  the  Code  of  Criminal  Procedure  does  not 
expresslv  provide  for  a  summing  up  of  the  evidence  in 
trials  with  the  aid  of  Assessors,  there  is  nothing  in  the 
Code  to  present  a  Judge  from  summing  up  the  evidence, 
n  hich  is  in  fact  only  a  mode  of  goin«  tlirough  and  dis- 
cussing it  with  the  Assessors. 

The  real  object  of  appointing  Assessors  is  to  assist 
the  Court,  and  the  discussion  and  sutement  of  poinis 
by  a  Jud^e  sitting  with  Assessors  cannot  bo  said  to 
be  otherwise  than  in  furtherance  of  the  object  of  get- 
ting the  beat  assistance  for  the  proper  adjudication  of 
thecaae. 

The  special  limitation  of  the  period  for  prosecution 
(three  years)  in  cases  of  treason  and  misprision  of  trea- 
son under  Stat  7,  Wm.  Ill,  Cap.  3,  Section  5,  is  an  ex- 
d-ption  to  the  general  rule  in  criminal  cases ;  and  in 
enacting  Section  121  of  the  Indian  Penal  Code,  the 
Legislature  has  not  thought  fit  to  limit  in  any  way  the 
penod  within  which  a  prosecution  for  an  offence  against 
tiiat  enactment  may  be  commenced,  and  consequently 
such  iimit^on  does  not  form  part  of  the  Penal  Code. 

In  a  caae  in  which  the  accused  was  charged  with 
abetting  the  waging  of  war  against  the  Queen  under 
Section  121  of  the  Penal  Code,  it  was  held  that  the 
Calcutta  Gazette  and  the  Gazette  of  India  wore  admis- 
sible in  evidence,  under  Section  8  of  Act  II  of  1856,  to 
prove  the  proclamation  and  official  communications  of 
the  Government  relating  to  the  war. 

A  printed  ofReial  letter  from  the  Secretary  of  the 
Qovtrnmeut  gf  the  Pui^b  to  (he  SMfttv^  of  (U 


Government  of  India  was  held  to  he  admissible  in 
evidence  under  Section  6  Act  II  of  1855. 

Section  200  relates  only  to  the  oral  evidence  of  wit- 
nesses. As  to  documentarv  evidence,  altbou^h  a  pri- 
soner has  a  right  to  have  all  or  any  part  of  any  docu- 
ment used  on  his  trial  translated  or  interpreted  to  him, 
vet  where  a  document  is  put  in  for  the  purpo<*e  of  mere- 
ly giving  formal  proof  or  that  which  is  an  incontest- 
able fact,  it  is  not  necessary  to  interpret  it  at  length.  It 
would  be  sufficient  if  the  prisoner  was  mnde  tt>  under- 
stand what  the  document  was,  and  for  what  purpose  it 
was  used. 

Qu4r.re.  whether  with  reference  to  the  28th  Section  of 
Act  II  of  1855,  a  prisoner  charged  with  treason  can  be 
convicted  on  the  evidence  of  a  single  witness  ? 

Norman,  C.  J. — Thb  prisoner  has  been 
convicted,  by  the  Judge  of  Dinagepore  con- 
curring with  the  Assessors,  on  charges  under 
Section  121  of  the  Indian  Penal  Code  of 
abetting  the  waging  of  war  against  the  Queen, 
qnd  sentenced  to  transportation  for  life  and 
forfeiture  of  all  his  property.  He  has  been 
found  guilty  on  twelve  charges.  But  for  our 
present  purpose  it  is  sufficient  to  consider  four 
only  of  these,  to  which  in  fact  the  others  are 
subordinate. 

The  6th,  that  he  abetted  the  waging  of 
war  against  the  Queen,  by  engaging  in  a  con- 
spiracy with  Ibrahim  Mundle  of  Islampore, 
Abdullah  of  Patna,  and  others;  and  for  the 
purpose  of  waging  such  war,  and  in  pursuance 
of  such  conspiracy,  at  divers  times  and  places 
instigated  divers  persons,  viz.,  Murtaza, 
lianoolla.  Baboo  Shaik,  to  the  waging  of  such 
war,  &c. 

The  13th,  that  in  or  about  the  years  1862, 
1 863,  1864,  1866,  and  1868,  he  abetted  the 
waging  of  war  against  the  Queen,  by  entering 
into  a  conspiracy  with  Ibrahim  Mundle  of 
Islampore,  Abdullah  of  Patna,  and  others,  for 
the  purpose  of  waging  such  war,  and  in  pur- 
suance of  such  conspiracy  at  divers  times 
procured  divers  persons,  viz.,  Shekee  Mundle, 
Shareatoollah,  Inayutoollah,  Adalut  Mundle, 
Salim  Mundle,  to  contribute  money  in  order 
to  the  waging  of  such  war. 

The  1 4th,  that  he,  in  or  about  the  year 
1865,  at  Kamlabaree,  abetted  the  waging  of 
war  against  the  Q'leen,  by  entering  into  a 
conspiracy  with  Ibrahim  Mundle  of  Islam- 
pore, Abdullah  of  Patna,  and  others,  for  the 
purpose  of  waging  such  war,  and  in  pursuance 
of  such  Conspiracy  forwarding  money  t6 
Ibrahim  Mundle  in  order  to  the  waging  of 
such  war. 

The  16th,  that  h»^,  in  or  about  the  year 
186S,  at  or  near  Narainpoor,  abetted  the 
waging  of  war  by  entering  into  a  conspiracy 
with  Ibrahim  Mundle  of  Islampore,  Abdullah 
of  Patna,  and  others^  for  the  purpose  of  wag;iug 
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such  war,  and  in  pursuance  of  such  conspiracy 
coltectin^  property  for  defray  in  gf  the  expenses 
of  such  war  in  order  to  the  waging  of  such 
war,  &o. 

Mr.  Monomohun  Ghose,  as  Counsel  for  the 
prisoner,  after  makinor  an  objection  to  the 
validity  of  the  conviction  on  the  ground  of 
alleged  irregularity  in  the  conduct  of  the 
trial,  and  contending  that  certain  classes  of 
evidence  admitted  by  the  Judge  hnd  been 
iraproperly  received,  went  into  a  most  ela- 
borate and  careful  examination  of  the  evi- 
dence, both  oral  and  documentary,  in  detail. 

The  first  point  raised  by  him  was  that  the 
trial  was  not  conducted  in  accordance  with 
the  provisions  of  the  Code  of  Criminal  Pro- 
cedure, inaAiifth  as  it  appears  that  the  Judge, 
at  the  conclusion  of  the  reply  of  the  Govern- 
ment prosecutor,  and  before  calling  upon  the 
Assessors  to  give  their  opinions,  summed  up 
the  case  to  the  Assessors. 

No  statement  as  to  the  tentis  on  which  the 
Judge  summed  up  appears  on  the  record, 

Mr.  Ghose  pointed  out  that  while  by  Sec- 
tion 379  in  trials  by  Jury  the  Code  requires 
the  Judge  to  sum  up  the  evidence,  no  such 
provision  is  made  for  the  case  of  trials  by  the 
Court  of  Sessions  with  the  aid  of  Assessors. 
He  referred  to  some  observations  of  Mr.  Justice 
L.  8.  Jackson  in  the  Queen  versun  Poly,  II 
W.  R.,  39,  where  this  distinction  is  adverted 
to. 

We  may  observe  that  although  the  Code  of 
Criminal  Procedure  does  not  expressly  provide 
for  a  summing  up  of  the  evidence  in  trials 
with  the  aid  of  Assessors,  there  is  nothing  in  the 
Code  to  prevent  a  Judge  from  summing  up  the 
evidence  which  is  ia  fact  only  a  mode  of  going 
through  and  discussing  it  with  the  Assessors. 
In  a  case  like  the  present,  where  a  prisoner  was 
being  tried  on  seventeen  charges,  where  the 
evidence  was  very  voluminous — fifty-five  wit- 
nesses having;  been  examined  for  the  prosecu- 
tion, and  upwards  of  thirty  for  the  defence — 
we  think  that  a  Judge  sitting  with  Assessors 
would  have  failed  in  his  duty,  or  at  least 
shewed  a  want  of  sound  discretion,  if  he  had 
not  indicated  the  matters  necessary  to  be  estab- 
lished by  proof  in  order  to  convict  the  pri- 
soner  of  the  oflFence  or  offences  charged.  With 
full  notes  of  the  evidence  and  all  the  docu- 
ments before  him,  we  should  have  been  sur- 
prised if  we  had  found  that  the  Judge  had 
failed  to  assist  the  Assessors  by  reminding  them 
of  the  result  of  the  evidence,  and  pointing  out 
the  bearing  of  the  several  parts  of  such  evi- 
^Quce  oA  ^e  qQ?8tions  to  be  CQUudered. 


In  cases  of  trial  by  Jury,  the  summiagup  is 
all  important,  because  there  is  no  appeal  from, 
the  decision  of  a  Jury.  In  order  to  know  what 
is  the  proposition  which  the  Jury  haveaffimifd 
— what  it  is  that  they  have  really  decided  in 
finding  a  verdict  of  guilty — it  is  geno^Uy  ne- 
cessary to  look  to  the  questions  left  to  then 
by  the  Judge  in  summing  up.  And  th^efore 
in  order  that  it  might  appear  whether  the  can 
viction  is  legal  and  proper,  it  was  necessary  in; 
the  Code  of  Criminal  Procedure  to  provide  M 
in  trials  by  Jury  a  statement  of  the  Jadge*4 
direction  should  form  part  of  the  record.  A. 
provision  to  that  efiect  is  contained  in  Sectioat 
379.  In  trials  before  a  Judge  sitting  vith 
Assessors  there  is  an  appeal  on  the  facts.  Tin 
Appellate  Court  can  examine  the  gronndB  of 
the  finding  of  the  Judge  and  Assessors.  It  i4 
therefore  not  necessary  to  preserve  any  recoHl 
of  the  discussion  between  the  Judge  and  tbo 
Assessors.  But  because  the  Code  is  silent  is 
to  such  discussion,  it  does  not  follow  tbtt 
nothing  of  the  sort  is  to  take  place.  Mr. 
Ghose  urged  that  the  object  of  appointing^ 
Assessors  was  to  assist  the  Judge — not  for  tba 
Judge  to  assist,  or  by  such  Assistance  to  in 
fluence  the  Assessors*.  But  the  real  object  of 
appointing  Assessors  is  to  assist  the  Court,  Bui 
the  discussion  and  statement  of  points  bj  % 
Judge  sitting  with  Assessors  cannot  be  said  t^ 
be  otherwise  than  in  furtherance  of  the  ob-j 
ject  of  getting  the  best  assistance  for  the  pro- 
per adjudication  of  the  case. 

Mr.  Ghose  next  contended  that  aa  there  ii 
no  record  of  the  Judge's  summing  up  to  tbe 
Assessors,  the  Court  is  not  in  a  position  to 
know  how  far  the  Assessors  may  have  been 
infiuenced  by  the  Judge's  observations ;  and. 
that  therefore  less  weight  is  to  be  attributed, 
in  this  case  than  in  ordinary  cases  to  the  fact 
that  the  Assessors  have  concurred  with  ihe 
Judge  in  finding  the  prisoner  guilty. 

Mr,  Ghose  further  contended  that  the  As- 
sessors had  given  no  reasons  for  their  opinion. 
The  last  observation  is  not  quite  well-foondcd. 
The  Assessors  do  not  merely  find  the  priaon© 
guilty.  The  first  Assessor,  with  whom  the  other 
concurs,  says — **  he  thinks  it  proved  that  a 
**  war  was  waged  against  the  Queen,  that  there 
**  was  a  conspiracy  to  carry  on  that  war,  and 
''  that  the  prisoner  is  guilty  of  all  the  acts 
<*  charged."  It  is  clear  then  that  the  Asw- 
sors  knew  what  were  the  points  which  thej 
had  to  consider,  and  there  is  nothing  on  tbe 
record  to  lead  us  to  think  that  they  did 
not  form  an  independent  judgment  on  tiie 
evidence, 

Mr,  Ghose  next  pointed  out  that  aO  tbe 
aot9  with  which  the  prisoner  ia  oborged  toolf 
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place  more  thtui  three  years  ago.  He  contended 
that  by  English  Law,  as  embodied  in  Statute 
7,  Wm.  III.  Cap.  3,.  Section  6,  no  person  can 
be  indicted  or  prosecuted  f5r  treason  unless 
within  three  yevs  after  the  commission  of 
the  oflPence.  He  ^rgued  that  this  law  had 
been  introduced  as  part  of  the  law  of  England, 
at  least  as  regards  persons  liable  to  be  tried 
in  the  High  Court  in  its  Original  Criminal 
Jurisdiction,  by  the  Charters,  and  that  before 
the  passing  of  the  Penal  Code  the  English 
law  of  treason  was  applicable  to  offences  com- 
mitted against  the  sovereign  by  natives  of 
India  otherwise  than  within  the  limits  of  the 
Town  of  Calcutta ;  that  if  this  provision  was 
in  force  at  the  time  of  the  passing  of  the 
Penal  Code,  it  has  not  been  repealed  by  any 
thing  in  that  Code. 

The  answer  to  this  argument  is  that  the  of- 
fences with  which  the  prisoner  stands  charged 
are  not  treason  or  misprision  of  treason  to 
which  alone  the  provisions  of  the  7  Wm.  Ill, 
Cap.  3,  Section  5,  are  alone  applicable,  but 
offences  against  the  Penal  Code. 

In  thking  upon  itself  the  administration  of 
criminal  justice  in  Bengal,  Behar  and  Orissa, 
the  English  Government,  so  far  from  abrogat- 
ing the  existing  law  of  the  land  and  intro- 
ducing English  Criminal  Law,  undertook  to 
administer  the  law  as  it  stood  ;  that  is,  the 
Mahomedan  criminal  law.  subject  to  such 
modifications  as  might  be  found  necessary. 
Accordingly  we  find  that  crimes  committed 
by  natives  of  India  against  the  State — as  by 
levying  war  against  the  Crown  and  the  like — 
outside  the  Town  of  Calcutta,  were  formerly 
punished,  not  as  treason  under  English  Law, 
but  as  offences  against  the  law  of  the  land, 
I.  e.,  Mahomedan  Law,  after  taking  the 
futwas  of  the  Mahomedan  Law  Officers. — 
See  the  case  of  Meerza  Beg,  declared  liable  to 
tnzfer  at  the  discretion  of  the  ruler  of  the 
country  and  sentenced  to  death  in  1799. — 
H^rington's  Analysis,  Vol.  I,  pp.  336-340, 
note,  Regulation  IV  of  1799. 

The  special  limitation  of  the  ppriod  of 
prosecution  in  cases  of  treason  and  misprision 
of  treason  under  Stat  7,  Wm.  Ill;  Cap.  3, 
Secti.  n  b,  is  an  exception  to  the  general  rule 
in  criminal  cases.  And  in  enacting  Section 
121  of  the  Indian  Penal  Cod^,  the  Legislature 
h:i9  not  thought  fit  to  limit  in  any  way  the 
perio«l  within  which  a  prosecution  for  an 
offence  against  that  enactment  may  be  com- 
mem-ed,  and  consequently  such  limitation 
does  not  form  part  of  the  Penal  Code  under 
which  the  prisoner  has  been  oonvicted  by  the 
|iv$4ivii  Jac^e  and  Am^ri. 


Mr.  Ghose  next  objected  that  the  Calcutta 
Gazette  of  the  16th  of  June  1858,  and  the 
Gazette  of  India  of  the  30th  of  January  1864 
and  the  9th  of  November  1868,  had  been  im- 
properly received  in  evidence. 

They  are,  however,  clearly  admissible  in 
evidence,  under  Section  8  of  Act  II  of  1855, 
to  prove  the  proclamation  and  official  com- 
munications of  the  Government  relating  to 
the  war  on  the  frontier. 

By  Section  6  the  Court  is  bound  to  take 
judicial  notice  of  the  commencement,  con- 
tinuation, and  termination  of  hostilities  be- 
tween the  British  Crown  and  any  other 
State,  and  is  empowered  to  re  ort  to  appro- 
priate books  and  documents  of  reference.  It 
is  to  this  end  that  the  Exhibit  D.  1,  a  printed 
official  letter  from  the  Secretary  of  the  Go- 
vernment of  the  Punjab  to  the  Secretary  of 
the  Government  of  India,  also  objected  to  by 
Mr.  Ghose,  is  admissible  in  evidence.  Of 
course,  it  is  not  evidence  of  the  facts  mention- 
ed in  detail  by  the  writer  of  the  letter. 
These  several  documents  are  evidence,  and 
may  be  raferred  to  under  Section  6  Act  II  of 
1855,  as  to  the  commencement  and  continua- 
tion of  the  war  between  the  Government  and 
the  Mahomedan  fanatics  on  the  frontier,  at 
Mulka,  Sittana,  Umheyla,  and  other  places. 

Mr.  Ghose  next  objected  that  there  had 
been  an  irregularity  in  the  trial,  because  the 
Government  Gazettes,  and  the  letter  of  the  Se- 
cretary to  the  Government  of  the  Punjab, 
were  not  read  at  length  and  interpreted  to  the 
prisoner  in  open  Court  in  a  language  under- 
stood by  him,  which  he  contended  was  required 
by  the  20Jth  Section  of  the  Code  of  Criminal 
Procedure. 

Section  200  relates  to  the  oral  evidence  of 
the  witnesses.  As  to  documentary  evidence, 
we  are  of  opinion  that,  although  undoubtedly 
a  prisoner  has  a  right  to  have  all  or  any  part 
of  any  document  used  on  his  trial  translated 
or  interpreted  to  him,  yet,  put  in  as  tliese 
Gazettes  wore,  for  the  purpose  of  merely  giv- 
ing formal  proof  of  that  which  was  an  in- 
contestable fact,  that  the  Government  was 
issuing  proclamations  as  to  the  war  on  the 
frontier,  it  would  not  be  necessary  to  interpret 
them  at  length.  It  would  be  sufficient  if  the 
prisoner  was  made  to  understand  what  they 
were,  and  for  what  purpose  they  were  used. 
To  intrepret  them  at  length  from  beginning  to 
end  would  hav^e  been  a  mere  useless  waste  of 
time  an  i  would  have  probably  embarrassed 
I  he  prisoner  ;  because  it  would  be  difficult  or 
almost  impossible  to  make  him  understand, 
that  the  detaUt4  stmcmt^nta  read  ^  him  werQ 
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not  being  used  against  him  as  proof  of  the 
several  detailed  fact^  stated  therein.  We 
have  no  reason  to  believe  thnt  the  prisoner 
was  not  made  fully  aware  of  their  nature  and 
of  the  object  with  which  they  were  put  in, 
and  it  is  stated  in  the  proceediugs  that  the 
prosecutor  addressed  the  Cour*^  in  Oordoo, 
a  language  understoad  by  the  prisoner. 

Mr.  Ghose  next  referred  to  the  28th  Sec- 
tion of  Act  II  of  1855,  and  contended  that 
the  prisoner  being  charged  with  treason  no 
offence  charged  against  him  could  be  proved 
by  the  evidence  of  a  single  witness.  It  is 
not  necessary  to  discuss  or  determine  what 
rult^  of  evidence  applies  to  trials  for  offences 
against  the  State  under  the  Penal  Code. 
Even  if  the  Statute  7  W,  III  or  the  earlier 
English  Law  applied,  which  it  certainly  does 
not,  the  evidence  we  have  to  deal  with  is 
sufficient  in  quantity  to  satisfy  the  strictest 
rule. 

Mr.  Ghose  next  drew  the  attention  of  the 
Court  to  a  letter  said  by  the  witness  Abdoollah 
to  have  been  written  by  him  for  Haji  Deen 
Mahomed  as  a  receipt  for  money  forwarded 
by  Peer  Mahomed  from  Dinapore  to  Rawul 
Pindee.  The  original  was  not  produced,  but 
notice  to  produce  it  having  been  served  on 
Peer  Mohamed,  a  prisoner  confined  in  the 
Monghyr  Jail,  its  contenis  were  proved  by 
witnesses.  Ihe  history  of  the  letter  is  very 
singular. 

Shaik  E^gun  says  that  he  and  one  Buddoo 
Khan  were  partners  in  business  from  1851  to 
1861.  There  was  a  balance  due  to  fiuddoo 
Khan  on  the  settlement  of  accounts,  for  which 
he  sued  Hingun  and  got  a  decree  for 
Ks.  6,000. 

Buddoo  Khan  went  into  partnership  with 
Mungloo.  Mungloo  having  a  dispute  with 
Buddoo  Khan  wished  Hingun  to  examine  some 
papers  in  order  that  his  share  in  some  money 
due  by  certain  parties  should  be  defined. 
Amongst  the  papers  Shaik  Hingun  says  he 
found  in  an  envelope  a  letter  as  follows : — 

''  From  Bukshoolla  Khan,  Ist  Regiment,  4 
**  Company  Artillery,  to  Buddoo  Khan — 
'*  Dinapore.  After  snlaams  Haji  Deen  Ma- 
**  homed  writes  to  Peer  Mahomed. 

'*  I  have  arrived  safely.  Spent  Rs.  100 
"  on  the  road.  The  two  maunds  of  tobacco 
**  which  I  have  brought  have  been  sent  to 
**  Goolshun.  When  news  of  its  receipt  reaches 
•*  me  I  will  inform  you." 

The  witness  says  he  knew  of  the  Wahabee 
plot,  and  that  the  two  muunds  of  tobacco  men- 


tioned in  the  letter  signified  Rs.  2,000.  He 
says  that  Mungloo,  Wajid,  and  Juggroo  were 
present:  Buddoo  Khan  was  sent  for  and 
made  aware  of  tHe  discovery  ;  that  he,  Peer 
Mahomed,  and  others,  endeavoured  to  induce 
the  witness  Hingun  to  give  up  the  letter.  Hin- 
gun however  said  to  BuddooKhan — **  you  hare 
''  got  a  decree  against  me  for  a  false  claim, 
"  and  I  will  have  my  revenge  through  this 
**  letter  at  last."  After  some  talk  the  wit- 
ness agreed  to  give  up  the  letter  if  the  decree 
against  him  was  cancelled.  The  arrangemeDt 
was  carried  out  and  the  letter  given  over  to 
Peer  Mahomed. 

It  is  a  remarkable  circumstance  that  tliis 
transaction  must  have  taken  place  on  or  jost 
before  the  1st  of  March  1869.  The  prisoner 
now  before  the  Coiurt  was  arrested  on  the  20th 
of  March  in  that  year. 

The  letter  is  said  to  have  been  dated  in  the 
middle  of  1867.  So  says  the  witness  Abdool- 
lah, who  adds  that  he  wrote  the  letter  for 
Haji  Deen  Mahomed  who  cannot  write  him- 
self. This  witness  also  says  that  two  maunds 
of  tobacco  meant  2,000  rupees,  and  Goolshon 
meant  Mulka,  and  that  Bukshoollah  was  a 
feigned  name  for  Haji  Deen  Mahomed.  Look- 
ing at  the  circumstances  under  which  and  the 
critical  point  of  time  when  the  letter  is  said 
to  have  been  found,  and  the  use  that  was 
made  of  it,  we  should  hesitate  very  much  to 
accept  it  as  a  peice  of  evidence  on  which  we 
could  rely. 

Very  similar  observations  apply  to  a  letter 
produced  by  Tofiloollah  Shah  to  the  Police 
Officer,  Elahi  Buksh. 

Tofiloollah  is  the  son  of  a  person  who  was 
formerly  a  peer  or  holy  man  at  Sundeep 
Narainpore,  the  residence  of  the  prisoner. 
In  consequence  of  a  disagreement  with  the 
prisoner's  father  and  one  Abdool  Rohoman, 
a  priest  who  resided  in  a  mosque  belonging  to 
him,  on  the  subject  of  jehad,  the  father  of 
Tofiloollah  with  his  family  was  driven  out  of 
the  village,  and  the  prisoner's  brother  seems 
to  have  got  possession  of  some  land  which 
was  formerly  occupied  by  Tofiloollah  or  his 
father.  About  fifteen  years  ago  the  dispute 
upon  the  subject  of  jehad,  and  also  on  certain 
doctrinal  or  ceremonial  points  called  Ameen, 
Rufi^adeen,  were  renewed  ;  and  again  at  the 
marriage  of  one  Kohimooddeen  where  Ameer- 
ooddeen  was  preaching  jehad,  Tofiloollah  says 
he  interfered  with  him,  on  which  Ameer- 
ooddf  en  told  him — "  If  you  will  sidd  with  us  I 
**  will  procure  you  the  300. Ra.  a  year  whic4 
**  your  father  always  received  from  Narain- 
pore.*'  One  of  thu  witneflsesi  InayutooUabi  aay^ 
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Tofiloollah  answered  that  he  would  not  con- 
sent if  he  got  1,000  B9. 

The  letter  was  not  produced  by  the  witness 
until  after  an  interview  with  Nobokisto  Ghose, 
the  Police  Inspector,  who  asked  him  if  he  bad 
any  letters  of  the  accused.  The  witness  said 
he  might  have  some  if  he  searched.  He 
professes  to  have  found  the  letter  in  a  box. 

The  letter  begins  by  stating—*'  I  have  heard 
from  many  persons  that  you  are  opposed  to 
ihe  jehad  I" 

The  language  of  the  letter  is  such  as  could 
scarcely  have  been  used  by  the  prisoner  to  a 
person  with  whom  he  had  so  long  been  en- 
gaged in  religions  controversy  on  that  amongst 
other  points.  The  appearance  of  the  letter 
is  very  unlike  a  document  ten  years  old.  The 
minute  detail  in  which  the  witnesses  speak 
to  the  exact  terms  of  a  paper  which,  accord- 
ing to  their  own  statement,  they  heard  read 
over  when  it  was  received  by  Tofiloollah  ten 
years  previously,  is  very  unlike  the  impression 
which  would  remain  on  the  memory  after 
80  long  a  lapse  of  time.  The  story  of  the 
witnesses  agrees  too  exactly  on  the  minute 
points.  And  the  story  of  the  black  umbrella 
sent  from  the  house  of  Goreeboollah,  which 
is  said  to  have  accompanied  the  letter,  is  very 
like  a  circumstance  got  up  to  support  a  false 
tale. 

We  distrust  the  evidence  as  to  the  letter 
produced  by  Tofiloollah. 

Our  suspicions  that  this  document  may 
be  a  piece  of  evidence  fubricated  to  ioBure 
the  conviction  of  the  prisoner  are  not  weaken- 
ed by  finding  that  a  letter,  admittedly  forged, 
purporting  to  be  signed  by  the  prisoner  impli- 
cating him  as  a  Wahabee,  was  found  by  the 
police  in  the  shop  of  Shaik  Munsum,  where 
it  had  been  conoenled  either  by  or  with  the 
privity  of  one  Inayutoollah,  who  had  laid  an 
information  in  March  1 869  that  treasonable 
papers  were  conoeal^^d  in  the  shop  of  Shaik 
Kunsum. 

Mr.  Ghose  argued  that  the  discredit  thrown 
on  the  evidence  for  the  prosecution,  by  the 
falsity  of  this  pnrt  of  the  case,  ought  to  lead 
na  to  disbelieve  the  rest  of  the  evidence 
against  the  prisoner. 

To  that  there  are  two  answers.  First, 
that  though  we  distrust  the  evidence  relating 
to  the  two  letters  very  much— ^though  we 
could  not  rely  upon  it  or  accept  it  as  true,  it 
is  not  proved  to  be  false.  Secondly,  the 
facta  to  which  those  letters  relate  are  isolated 
vA  staod  ^uito  apart  from  the  general  cur- 


rent of  the  evidence.  Omitting,  as  we  have, 
all  further  allusion  to  the  evidence  of  the 
witnesses  who  speak  to  the  letters,  the  gene- 
ral case  against  the  prisoner  stands  untouched. 

Suppose  it  be  true  that  Tofiloollah  con- 
cocted the  letter  produced  by  him  to  ruin  a 
man  whom  he  considers  to  be  his  enemy,  there 
is  no  ground  for  supposing  that  other  wit- 
nesses wholly,  unconnected  with  him  are  not 
speaking  the  truth. 

The  existence  of  the  war  on  the  frontier 
carried  on  by  Mahomedan  Sectarians  against 
the  British  Government  is  clearly  proved. 
Witnesses  whose  credit  Mr.  Ghose  has  not 
attempted  to  impeach,  Mahomed  Israil,  Yus- 
suf  Khan  and  Saligram,  prove  that  Wilayut 
AH  of  Patna,  Inayut  Ali,  the  brother  of 
Wilayut,  and  Moulvie  AbdooUah,  son  of 
Wilayut  Ali,  Yahiya  Ali  and  others,  whom  it 
is  not  necessary  that  we  should  name,  were 
successively  leaders  of  these  Sectarians.  Ma- 
homed Israil  says  that  all  the  leaders  were 
in  Patna,  or  Bengal  or  Behar, — British  sub^ 
jects.  He  says  that  he  was  present  at  three 
battles  between  the  fanatics  and  the  British 
Government  at  Sittana  in  1858,  at  Topee 
Meanee  in  1863,  and  at  ITmbeyla  in  1863. 

There  is  evidence  that  after  the  death  of 
Wilayut  Ali  he  was  sacceeded  at  Patna  by 
Yahiya  Ali  as  chief  agent  of  the  Sectarians. 
Yahiya  Ali  has  since  been  transnorted  for 
life,  convicted  on  a  charge  similar  to  the 
present 

It  is  proved  by  the  evidence  of  one  Elaht 
Boksh,  AsmutooUah,  and  others,  that  Inayut 
Ali  and  Yahiya  Ali  preached  jehad  at  Narain- 
pore.  It  is  proved  by  this  Elahi  Buksh  that 
the  prisoner  was  appointed  Khalifa  by  Inayut 
Ali  at  the  Musjid — Mosque — at  Narainpore, 
the  native  village  of  the  prisoner,  and  that 
Atin  Hossein  and  Abdoollah  who  came  from 
Patna  proclaimed  the  fact  in  the  mosque. 

The  witness  AsmutooUah  proves  that  the 
prisoner  was  going  about  preaching  jehad 
with  Yahiya  Ali,  and  that  Yahiya  Ali  pro- 
claimed in  the  Sirsahee  mosque  that  he  had 
appointed  the  prisoner  to  collect  alms  for  the 
jehad. 

AsmutooUah,  who  himself  lives  at  Sirsahee, 
proves  that  the  prisoner  preached  in  the 
mosque  at  Sirsahee  about  six  or  seven  years 
ago,  and  asked  for  funds  for  the  jehad.  He 
says  he  was  persuaded  by  the  preaching 
and  went  to  Ameer ooddeen's  house.  He  says 
that  one  A  tar  Hossein  and  his  nephew  troTA 
Patna  were  living  at  Ameerooddeen's  house. 
They  were  tiieie  for  the  purpose  of  forward- 
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ing  men  and  money  ;  that  he  went  to  join  a 
Kafila  with  Rungoo  and  Hughutoolla.  His 
father  sent  three  men  who  hrought  him  back. 
The  prisoner  dissuaded  him  from  going  back. 
He  says  that  after  this  the  prisoner  came 
three  or  four  times  to  Sirsahee  to  collect 
money  for  the  jehad. 

The  evidence  of  this  witness  seems  given 
very  fairly,  and  his  credit  has  not  been  shaken 
in  any  way. 

Mr.  Ghose  called  him  an  accomplice,  but 
he  is  scarcely  that.  He  went  with  the  inten- 
tion of  joining  the  rebels  but  turned  back. 

The  next  witness  to  whose  evidence  we 
shall  advert  is  Murtaza.  He  says  that  about 
nine  years  before  the  time  when  he  wus  giv- 
ing his  evidence,  which  was  in  August  1870, 
the  prisoner  came  to  his  village  and  preached 
concerning  a  jehad.  The  jehad  was  against 
infidels  in  g*»neral.  The  result  was  to  be  a 
conquest  of  all  the  world.  The  witness  be- 
came the  prisoner's  pupil,  and  lived  three 
months  in  his  house  at  Narainpore.  He  say  s 
the  prisoner  persuaded  him  to  join  the  jehad. 

He  says  he  was  induced  to  join,  and  went 
with  four  others  to  Mulka  in  Khorasan 
(which  means  Afighanistan)  about  8  years 
ago.  The  expenses  of  the  journey  were 
supplied  by  the  prisoner.  They  went  by 
way  of  Rajmahal  to  Futwa  about  three  coss 
from  Patna,  and  thenc>e  by  Rawul  Pindee  to 
Attock  and  Mulka.  There  he  fou  nd  about 
1,500  men  under  the  leadership  of  Moulvie 
AbdooUah.  He  says  he  was  four  or  five 
months  with  the  crescentaders  (we  adopt  the 
word  as  used  by  the  Judge  below).  While 
at  Mulka  he  heard  there  had  been  an  attack 
on  the  British  at  Topee  Meeanee. 

The  witness  says  that  at  Mulka  for  the 
first  time  he  was  aware  that  the  jehad  was 
against  the  British. 

Two  witnesses,  Jehangeer  and  Shumsheer, 
cnlled  from  Peshawur,  prove  that  Murtaza, 
who  was  known  to  them  by  the  name  of 
Abdool  Rohoman,  was  at  Peshawur  at  the 
time  stated  by  him.  Asgur  Mundle,  the 
uncle  of  Murtaza,  proved  that  the  prisoner 
came  to  his  village  to  preach,  and  exhorted 
his  hearers  to  give  money  for  the  war  in  the 
west  against  the  infidels  ;  that  Murtaza  and 
two  others  of  his  nephews  went  to  the  war. 
The  other  two  have  not  returned.  The 
father  of  Murtaza,  Akbar  Biswas,  also  corro- 
borated his  statement,  and  proved  that  the 
prisoner  told  him  about  a  year  after  his  son's 
departure  that  he  was  quite  well  and  was  in 
the  west,  and  suggested  to  him  to  give  somo 


money  for  his  "  well-being."  He  says  be 
gave  the  prisoner  four  or  five  rupees.  A  wit- 
ness named  AsmutooDah  proved  t^at  Murtaza 
went  away  from  his  village  about  8  years  ajjo, 
and  was  absent  four  or  five  years.  Haroo 
proved  that  he  was  a  fellow  pupil  with 
Murtaza  for  a  few  days  at  the  house  of  the 
prisoner. 

Mr.  Ghose* s  chief  point  as  to  the  evidence 
of  Murtaza  waf>,  that  the  offence  was  not 
shewn  to  have  taken  place  since  the  com- 
mencement of  1862,  when  the  Penal  Oode 
came  into  operation.  But,  according  totfaa 
evidence,  Murtaza  was  only  four  or  £ve 
months  with  the  crescentaders.  and  while  at 
Mulka  he  heard  of  the  affair  at  Topee  Meanee, 
which  took  place  in  1863.  Murtaza  seems 
to  have  come  straight  from  the  prison- 
er's house.  This  would  make  it  probable 
that  it  could  hardly  have  been  much  earii^T 
than  the  middle  of  1 862,  when  Murtaza  left 
the  prisoner's  house  ;  and  that  Murtaza  and 
the  witnesses  are  light  when  they  put  hii 
departure  from  that  house  about  8  yews 
before  the  trial,  or  in  other  words  in  the 
middle  of  1862. 

Mr.  Ghose  attempted  to  show  that  there 
were  discrepancies  in  the  evidence  of  tbf» 
witnesses.  But  the  evidence  as  r^ards 
Murtaza  appears  to  us  to  be  reliable. 

Manoollah  says  the  prisoner  preached  jebad 
at  the  mosque  at  Laghatta.  He  said  the 
war  was  in  the  west  against  the  infidels. 
Persuaded  by  the  prisoner's  preachiogi  he 
went  with  three  others  by  Rajmahal  to  the 
house  of  Yahiya  Ali  at  Patna,  and  thence  to 
Mulka,  where  he  saw  about  1,000  men  under 
Fyaz  Ali  and  Moulvie  AbdooUah.  Hesajs 
he  saw  Murtaza  at  Mulka.  The  witness  doee 
not  pretend  to  say  that  the  immediate  cause 
of  joining  the  rebels  was  the  preaching  of 
the  prisoner. 

Baboo  Shaik  proved  that  the  prisoBer 
preached  jehad  at  Lagh&tta.  He  aaid  that 
it  was  great  merit  to-aid  in  a  war  against  tbe 
infidels  which  was  going  on  in  the  veel 
He  says  that  with  two  other  men  he  went  to 
prisoner*s  house  at  Narainpore  and  remataed 
one  night.  The  prisoner  gave  them  three 
rupees  as  khorakee  for  daily  food,  and 
told  them  to  go  to  the  house  of  MoolTie 
Yahiya  Ali  at  Patna.  There  they  gM;  twelve 
rupees  to  carry  them  on,  and  from  there  tiiej 
went  by  way  of  Rawul  Pindee  to  Mutt*. 
The  witness  says  he  was  there  ten  or  twelve 
days  and  then  ran  away. 

Shuriatoollah  lives  at  Laghatta.  He  cor 
roborates  the  atory  of  the  two  last  witBeaairs 
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by  proving  that  they  were  away  from  the 
villa<je — Manoollah  for  two  years  and  a  half, 
and  Baboo  Shaik  for  one  year  and  a  half — 
and  that  when  they  came  back  he  heard  them 
My  they  had  been  to  the  jehad  in  the  west. 
The  witness  does  not  appear  to  be  hostile  to 
the  prisoner ;  he  says  he  never  heard  him 
preach  jehad. 

Salim  ^ives  similar  evidence.  Both  wit- 
D(  sses  speak  to  the  prisoner's  having  preached 
at  Laghatta. 

GholamAkbar  proves  that  the  prisoner  preach- 
ed in  the  boitokbana  of  MooteeooUah  Moon- 
shee  that  it  was  meritorious  to  join  the  jehad 
a^^ainst  infidels  in  the  west ;  that  he  had  con- 
versation with  certain  persons  and  ultimate- 
ly joined  the  jehad  ;  that  he  went  to  Ibrahim 
Mundle's  house  at  Islampore  and  from  thence 
to  Mulka  where  he  saw  Manoollah  and  Mur- 
taze  and  others  whom  he  names.  Witnesses 
are  called  to  prove  that  he  was  absent  from 
his  house  at  the  time  when  he  says  he  was  on 
the  frontier. 

Mahomed  Hossein,  desiring  to  go  to  the 
jehad,  was  sent  to  the  house  of  the  prisoner, 
who  gave  him  money  for  his  journey,  exhorted 
him  to  be  faithful,  and  t^ent  him  to  the  house 
of  Ibrahim  Mundle  at  Islampore.  Ibrahim 
Mnndle  sent  him  on  to  Patna  to  the  house  of 
Yahiya  Ali.  He  says  Yahiya  Ali  proafhed 
every  day  about  the  jehad  The  witness 
wont  on  to  ^lulka  where  he  remained  about  j 
a  year.  After  the  witness  came  back  he 
went  with  the  prisoner  to  Bahla.  He  says 
the  prisoner  was  preaching  jehad  at  that  time. 

Atur  Biswas  proved  that  while  the  pri- 
soner was  preaching  in  the  Bahla  mosque  on 
the  merits  of  a  jehad  in  the  west  against  the 
infidels,  and^  that  it  was  a  sure  road  to  para- 
dise, a  son  of  his  ran  away  and  that  he  found 
him  at  the  house  of  Ibrahim  Mundle. 

8hahadut  Shnik  and  Shufoolla  tell  a  story 
similar  to  that  of  Aiur  Biswas.  'l*he  nephew 
of  the  one,  Kureem  Buksh,  and  the  son  of  the 
other  weie  traced  to  Ibrahim  Mundlo's  house 
at  Isl  impore.  These  witnesses  say  nothing 
about  the  prisoner.  The  witness  Shahadut 
Shaik  says  '*  they  told  us  Mt.homed  Hossein 
had  taken  them  to  go  west.'' 

Musloo  corroborates  the  story  of  Mahomed 
Hossein  by  proving  that  he  and  Mahomed 
Hossein  were  fellow -students  with  Fuzli 
Ahmed  Meah  ;  that  Mahomed  Hossein  spoke 
to  him  about  a  jehad  and  that  he  went  with 
Mahomed  Hossein  to  the  hnuse  of  Ameerood- 
deen,  but  that  his  brother  Ashloo  Qame  and 
UMi^  him  awa^. 


This  evidence  appears  to  us  abundantly 
sufficient  to  justify  the  finding  of  the  Judge 
and  Assessors  that  the  prisoner  is  quilty  on 
the  6tli  charge,  riz.f  that  he  abetted  the 
wocing  of  war  against  the  Queen  by  en- 
gaging in  a  conspiracy  with  Ibrahim  Mundle 
and  others,  and  in  pursuance  of  that  conspiracy 
instigated  Murtaza,  Manoollah,  and  others  to 
the  waging  of  such  war. 

The  next  subject  we  propose  to  consider 
is  the  1 3th  charge,  which  relates  to  the  col- 
lecting of  money  to  forward  the  objects  of 
the  conspiracy. 

Borkhoordar  says  that  he  was  formerly  a 
disciple  of  the  prisoner — the  prisoner  told 
him  there  was  a  jehad  in  the  west  at  Mulka, 
and  that  it  was  great  merit  to  join  in  it  and 
to  send  food  to  the  brethren  who  were  fight- 
ing for  it.  The  witness  says  that  Sameerood- 
deen,  a  disciple  of  the  prisoner,  collected  mo- 
ney at  the  mosque  wheie  the  prisoner  preached. 
He  gave  two  and  four  annas  at  a  time  and  con- 
tinued the  payments  for  ten  years.  He  gave 
the  money  especially  for  the  jehad. 

Shdkee  Mundle  says  the  prisoner  preached 
urging  people  to  give  contributions  for  jehad  ; 
he  gave  him  on  one  occasion  8  annas,  at 
another  one  rupee.  ShareatooUah  proves  that 
he  gave  the  prisoner  2  rupees  8  annas  out  of 
the  Jitra  which  he  had  collected  from  the 
villages  for  the  jeiiad.  Torah  Biswas  con- 
firms the  story  of  ShureatooUah.  Ali  Ma- 
homed does  the  same. 

In  the  evidence  as  printed  it  is  made  to 
appear  that  there  is  a  discrepancy  in  the  state- 
ments of  these  witnesses  as  to  the  time  at 
I  which  this  money  was  given,  and  Mr.  Ghose 
I  made  a  great  point  of  this  discrepancy.  But 
on  referring  to  the  original  record  of  the  Ses- 
sions Judge,  it  appears  that  the  word  which 
has  been  erroneously  printed  "evening**  in 
the  evidence  of  ShureatooUah  should  be 
"  momiog.*'  And  thus  the  supposed  discre- 
pancy disappears. 

j  Inayutoollah  proved  that  he  gave  money 
for  the  jehad,  5  pice  a  head  for  his  family, 
up  to  the   last  three  or  four  years.     This 

!  money  went  to  the  prisoner. 

Ibrahim   Mundle    of  Hanspookur    proved 
I  that  the  prisoner  preached  that  it  was  meri- 
torious to  give  money  for  the  jehad ;  that  he 
I  gave  7  annas  a  year  for  many  years  up  to 
!  about  half  a  year  ago. 

!      Habool  Moollah,  a  boatman,  proved  that  the 
I  prisoner  collect^  some  dhan  (grain)  itoui  th« 
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villages  for  the  jehad  in  the  west,  and  hired 
his  boat  to  take  about  30  maunds  which  had 
been  collected  to  his  own  village.  Adalut  and 
Nazir  Mistree  confirm  this  evidence. 

8alim  and  Tenoo  Mundle  proved  that  the 
prisoner  preached  jehad,  and  said  it  was  great 
merit  to  ^ive  for  the  war  which  was  against 
the  English  and  the  Nazarenes ;  but  they  gave 
nothing  as  tliey  had  nothing  to  give. 

Adalut  Mundle  proved  that  the  prjsoner 
Ibrahim  Mundle  and  Habilas  Mundle  came  to 
his  house  in  a  ^haree  in  which  were  two  ba^rs 
of  rupees,  which  they  said  had  been  collected 
at  three  mosques.  Habilas  in  the  presence  of 
the  prisoner  urged  the  witness  to  become  a 
sirdar  for  the  collection  of  funds  for  tlie  jehad. 
The  prisoner  asked  the  witness  to  lay  aside  a 
handful  of  rice  after  every  meal,  to  sell  it  and 
send  the  proceeds  for  the  jehad  The  evidence 
of  this  witness  is  confirmed  by  his  servant 
Daor  Shaik. 

The  evidence  seems  to  us  full  and  clear. 
The  Judge  and  Assessors  could  scarcely  have 
come  to  any  other  conclusion  than  that  at 
which  tbey  arrived,rtz.,  that  the  1 3th  and  1 5th 
charges  were  brought  homo  to  the  prisoner. 

The  next  witness  to  whose  evidence  I  shall 
advert  is  that  of  Hazaree,  who  describes  him- 
self as  having  been  a  pupil  of  the  prisoner 
five  years  ago,  as  having  studied  with  him 
about  eight  or  nine  months,  and  durinor  this 
time  accompanied  him  to  Bagbari,  Kumla- 
baree,  and  otlier  places  He  says — **  At  Bag- 
*^  haree  we  stayed  in  the  mosque  of  Shuriat- 
"  oollah  Haji  fifteen  or  sixteen  days.  The 
**  prisoner  was  preachinsr  and  collecting 
**  money  for  jehad.  He  told  me  to  take  some 
*«  money  which  he  had  collected  to  Ibrahim 
**  Mundle  at  Islampore.  I  and  a  fellow- 
«<  student,  Domun,  look  Rs.  600  to  Ibrahim 
**  Mundle.  I  took  300  and  Domun  took  300. 
**  The  prisoner  gave  me  the  300  I  was 
•*  charged  with ;  we  delivered  the  money  to 
<*  Ibrahim  Mundle.  We  returned  next  day 
<*  and  went  to  the  prisoner  who  wns  at  Hnr- 
**  reepore  Chatra,  from  thence  to  Misreebooja 
**  Kharekpore  and  stayed  one  day  in  Chand 
•*  Sirdar's  house.  Then  we  came  to  Hans- 
**  pookur  and  stayed  in  a  mosque.  Then 
**  went  to  Badga  and  stayed  in  Goomanee 
'*  Mundle's  house.  Then  we  returned  to 
**  Hanspookur.  Then  the  prisoner  told  me 
"  he  was  going  to  Kumlabaree.  I  was  to  go 
**  to  Musreebooja  and  bring  whatever  money 
**  had  been  collected.  I  did  so  and  brought 
*'  back  Rs.  25,  which  I  gave  the  prisoner  at  j 
«<  Kumlabaree  in  the  house  of  Asolut  Mundle. 


At  Kumlabaree  Rs.  10  were  colleeted  &oa 
Asalut  Mundle,  Elahee  Buksh,  and  Ooneb- 
oollah.  Then  I  was  ac^nt  to  Maldih  to 
fetch  one  Goonoe.  I  found  hioDu  A  ser- 
vant of  Baboo  Alum  Shah  and  he  came 
with  me  to  Kumlabaree.  He  received  Ri. 
200  with  instructions  to  take  it  to  Ibrabin 
Mundle  at  Islampore,  after  which  we  west 
to  the  prisoner's  house  at  Narainpore.  I 
remained  there  half  a  month — then  wen 
home  because  the  prisoner  wished  m 
to  go  to  the  jf'had,  but  I  did  not  wish  ts  do 
so.  The  money  that  Qoonee  Khan  took 
was  collected  from  different  villages  as  coi- 
tributions  for  the  jehad." 

The  prisoner  has  apparently  attempted  to 
deny  all  knowledge  of  Hazaree.  He  onUcd 
many  witnesses  who  in  answer  to  qoestioiis 
by  him  said  that  they  did  not  know  aot 
person  of  the  name  of  Hazaree.  One  il 
these  witnesses,  Shokeadi  Fakeer,  said  he 
knew  Hazaree,  that  he  was  a  respectable  mm, 
but  that  he  had  never  seen  him  with  the  pri- 
soner. There  is  however  a  good  deal  of 
evidence  to  corroborate  the  witness  Hazaree's 
statement,  that  he  was  a  pupil  of  the  prisofin 
and  was  with  him  at  the  places  mentioned  by 
him.  Hazaree  must,  no  doubt,  be  treated  u 
an  accomplice,  and  there  is  very  little  to  corro- 
borate his  evidence. 

Elahee  Buksh  says  he  saw  a  ba^  said  to 
contain  190  rupees,  money  collected  (br  j^ai 
with  Goonee  Khan.  This,  he  says,  was  it 
the  house  of  Asalut  Mundle.  That  ameetioj; 
between  Goonee  Khan,  the  prisoner,  sod 
others,  said  by  Elahee  Buksh  and  Haz^rpe 
to  have  been  present,  took  place  in  the  hooie 
of  Asalut  Mundle  is  confirmed  by  the  eri- 
deuce  of  the  prisoner's  witness  Zohoordi 
Mundle.  That  the  prisoner  and  his  disciples 
went  to  the  house  of  Goomanee  Mundle  ap- 
pears from  the  evidence  of  the  prisoner's 
witnesses  Hajee  Inayutoollah  and  Deanat- 
oollah. 

Chand  Mundle,  called  as  a  witness  by  tbe 
prisoner,  says  he  does  not  know  Hazaiea 
and  that  he  never  gave  him  money.  Bat 
upon  one  very  matenal  point  he  does  not 
contradict  Hazaree.  He  does  not  say  that 
the  prisoner  did  not  preach  in  his  moiiqiie, 
though  he  does  say  that  the  prisoner  did 
not  preach  jehad  in  the  viUagea. 

The  evidence  of  Hazaree  that  ihe  prisootf 
did  preach  in  Chand  Mundle's  noaqiie  is 
corroborated  by  Baboo  Mundle« 

Mr.  Ghof^e  pointed  out  that  the  witnen 
Uazaree^s  evidence  is  in  conflict  with  that  of 
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Shuriatoollah  Huji  as  to  the  time  at  which 
the  prisoner  stayed  in  the  mosque  of  Shuriat- 
oollah,—Shuriatoollah  saying  that  the  prisoner 
only  stayed  there  one  night,  while  Hazaree 
Bays  "  we  stayed  there  15  or  1 6  days/'  The 
discrepancy  is  certainly  remarkahle.  But  I 
cannot  say  that  the  Judge  and  Assessors  would 
not  have  heen  warranted  in  giving  credence 
to  the  story  of  Hazaree.  The  proof  that 
collections  were  heing  made  for  jehad  at  the 
mosques  in  diflPerent  villages  by  and  under 
the  direction  of  the  prisoner  is  abundant. 
The  evidence  of  Hazaree  is  not  the  only 
direct  proof  that  the  prisoner  was  actively 
forwarding  money  for  the  jehad.  There  is 
that  of  Adalut  Mundle  and  his  servant,  Daor 
Shaik,  to  which  I  have  already  alluded. 

The  prisoner  is  shewn  to  belong  to  a 
peculiar  sect  distinct  from  the  great  classes, 
Soonnee  and  Sheah,  to  which  the  Mahomedans 
of  this  country  chiefly  belong, — to  be  a 
religious  enthusiast,  a  zealot  who  goes  round 
from  village  to  village  telling  people  to  fast 
and  pray,  not  to  commit  evil,  to  abstain  from 
superstitious  observances,  such  as  oflferings  at 
the  tombs  of  saints,  to  give  alms,  to  go  on 
pilgrimage  and  to  contribute  if  but  a  handful 
of  rice  out  of  each  meal  to  the  expenses  of 
war  against  infidels.  It  cannot  be  supposed 
that  a  man  of  such  character  would  be  guilty 
of  the  dishonesty  of  habitually  appropriating 
the  collections  so  made  to  his  own  purposes. 
Unless  we  are  to  assume  that  he  was  guilty  of 
embezzlemeut,  the  money  collected  must  have 
been  forwarded  by  the  prisoner  to  the  heads  of 
the  conspiracy. 

I  think,  then,  that  it  is  impossible  to  say 
that  the  Judge  and  Assessors  were  not  right  in 
convicting  the  prisoner  on  the  14th  charge. 

It  is  not  necessary  to  go  into  the  other 
charges  which  are  merely  subordinate. 

Great  stress  was  laid  by  Mr.  Ghose  on  the 
fact  of  the  animoeity  or  supposed  enmity 
arising  out  of  religious  differences  of  certain 
persons  named  Abbas  Ali,  TofilooUah,  Nusr-ul 
Huq  and  Itwary. 

But  the  evidence  in  the  case  shows  graver 
motives  than  even  the  hot/  dispute  on  matters 
of  ceremonial,  such  as  **  ameen,"  "  ruffadoen,*' 
«*  burati  kbana,"  for  the  hostility  which  many 
of  his  neighbours  may  entertain  towards  the 
prisoner. 

Me  is  sliewli  to  tate  worked  on  the  feelings 
of  young  boys  of  fifteen  or  sixteen,  many  of 
whom  have  been  enticed  away  from  their 
hooiei  a&d  iadue^  to  joiu  m  the  jehad. 


Some  of  these  have  been  followed  and  have 
been  brought  back  by  their  parents.  Of  those 
who  persevered  considerable  numbers  appear 
never  to  have  returned  or  been  heard  of  again. 
These,  no  doubt,  if  not  killed  in  battle,  have 
either  perished  from  exposure  or  disease  or 
fallen  in  conflicts  with  jealous  or  hostile  tribes 
on  the  North- West  frontier. 

The  ofTences  of  which  the  prisoner  has  been 
convicted  are  punishable  under  the  1 21st  Sec- 
tion of  the  Indian  Penal  Code  with  death  or 
with  transportation  for  life,  with  forfeiture  of 
property.  The  sentence  of  transportation  for 
life  with  forfeiture  of  property  appears  to  us 
to  be  proper. 


"We  reject  the  appeal. 


The  25fch  February  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Appellate  Court— Judgrment— Addi- 
tional evidenoe—Appeal— SeotionB 
408,  €19  and  «22,  Code  of  Criminal 
Procedure. 

Dhunobur  Ghose,  Petitioner. 

Mr,  Munmohun  Ghose,  and  Baboos  Deben^ 
*    dro  Chunder  Ghose  and  Grish    Chunder 
Mooherjee  for  the  Petitioner. 

Under  Act  VIII  of  1869,  the  Appellate  Ck)urt3  are 
limited  to  pronoonciDg  judgment  in  the  manner  pre- 
scribed by  Section  419. 

Section  408  does  not  apply  to  the  case  of  a  person 
whose  appeal  has  been  dismissed  after  additional  evidence 
has  been  taken  under  the  provisions  of  Section  422,  and 
no  appeal  lies  from  a  judgment  upon  an  appeal  under 
Section  422  Act  VIII  qf  1869. 

Norman,  C.  J. — We  do  not  think  it 
necessary  to  go  through  all  the  points  taken 
by  Mr.  Ghose  in  this  case  ;  thej  have  been 
disposed  of  in  the  course  of  the  argument. 
The  case  appears  to  have  been  in  many  re- 
spects very  well  conducted  by  the  Assistant 
MagiaUate^  Mr,    Co((90|  who  boa  shewA 
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great  tact  and  firmness  in  dealing  with  the 
objections  taken  before  him,  and  we  see  no 
reason  whatever  for  questioning  the  proprie- 
tory of  the  sentence,  which  has  been  confirm- 
ed by  the  Sessions  Judge. 

The  prisoner,  Dhunobur  Ghose,  was  con- 
victed by  Mr.  Cotton,  the  Assistant  Magis- 
trate of  Chooadangah,  of  criminal  misap- 
propriation, and  sentenced  to  rigorous  im- 
prisonment for  two  years  and  a  fine  of  300 
rupees,  and  in  default  of  payment  of  tlio 
fine  toa  further  imprisonment  for  six  months. 
An  appeal  was  presented  by  the  prisoner  to 
the  Judge  of  Nuddea.  In  consequence  of 
certain  defects  in  the  evidence,  the  Judge 
directed  that  additional  evidence  should  be 
taken  upon  particular  points.  Certain  wit- 
nesses were  examined  before  the  Assistant 
Magistrate,  the  additional  evidence  was 
certified  by  him  to  the  Appellate  Court,  and 
thereupon  the  Sessions  Judge  proceeded  to 
dispose  of  the  appeal  in  pursuance  of  Sec- 
tion 422  Act  VIII  of  1869. 

Mr.  Ghose  claimed  a  right  on  the  part  of 
the  prisoner  to  appeal  to  this  Court  upon 
the  facts,  as  if  the  prisoner  had  been  con- 
victed on  a  trial  held  by  a  Court  of  Session, 
and  contended  that  such  right  was  given  to 
him  by  the  provisions  of  Section  408. 
Under  Section  422  Act  XXV  of  1861  if  the 
Appellate  Court  ordered  additional  evidence 
to  be  taken,  and  on  the  result  of  the  further 
enquiry  additional  evidence  being  certified 
to  the  Appellate  Court,  it  was  competent  to 
the  Appellate  Court  to  proceed  to  pass  such 
judgment,  sentence,  or  order  as  to  such  Court 
might  seem  right.  A  Full  Bench  of  this 
Court  held  tliat  under  the  law  as  it  stood 
before  the  passing  of  Act  VIII  of  1869,  the 
sentence  of  the  Appellate  Court  hearing  a 
case  on  fresh  evidence  under  Section  422 
was  a  new  sentence^  and  not  a  mere  modifi- 
cation of  the  sentence  of  the  Lower  Court ; 
and  that  the  Appellate  Court  hearing  a  case 
on  additional  evidence  under  Section  422 
had  power  to  enhance  the  punishment 
awarded  by  the  Lower  Court.  In  the  case 
of  Mohesh  Chunder  Chatterjee  and  others 
reported  in  the  2nd  Weekly  Reporter,  page 
13  and  in  some  others  ca^es,  it  was  held 
that  from  that  conviction  and  sentence,  so 
treated  by  the  Full  Bench  as  a  new  con- 
viction and  sentence,  on  appeal  lay  under 
Section  408. 

It  appears  to  ns  that  whatever  may  have 
been  the  law  under  Section  422  Act  XXV  of 
}86l   from  ft  judgment   upon    an    appeal 


under  vSection  422  Act  VII  of  1869  no  such 
appeal  lies.  Under  Act  VIII  of  1869  the 
AppellateCourts  are  limited  to  pronouncing 
judgment  in  the  manner  prescribed  by 
Section  419.  They  may  alter  or  reverse 
the  finding  and  sentence  or  order  of  the 
inferior  Courts,  but  not  so  as  to  enhance  any 
punishment  that  lias  been  awarded.  The 
prisoner  whose  appeal  is  dismissed,  or  on 
whose  appeal  the  finding  and  sentence  of 
the  Lower  Court  is  modified,  is  not  a  person 
convicted  on  a  trial  by  a  Court  of  Session, 
He  is  merely  a  person  who  has  been  con- 
victed by  the  first  Court,  and  whose  appeal 
has  been  disposed  of  by  the  Appellate  Court. 

For  these  reasons  it  appears  to  us  that 
Section  408  does  not  apply  to  the  case  of 
a  person  whose  appeal  has  been  dismissed 
after  additional  evidence  was  taken  under 
the  provisions  of  the  Section  422. 

The  application  to  hear  the  case  on  appeal 
is  refused. 


The  25th  February  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Procedure  —  Aooused  —  Witnesses  — 
CroBB-ezamlnatlon. 

The  Queen  versus  Ishan  Dutt  and  others. 
Appellants. 

Committed  by  the  Magistrate  and  tried  by 
the  Sessions  Judge  of  Beerbhoom  on  a 
charge  of  voluntarily  causing  grievous 
hurt. 

Baboo    Mohendro  Lall  Seal  for  Appellants. 

IIaviii2:  regard  to  Section  376  of  the  Code  of  CriminAl 
Procedure,  a  Magistrate  is  bound  to  take  steps  to  pro- 
cure the  attendance  of  all  the  witnesses  mentioned  br 
the  accused  in  the  list  delivered  to  the  Magistrate  by 
whom  he  was  committed. 

Per  Kemp,  J.— Where  a  witness  called  by  one  of  th« 
parties  is  a  competent  witness,  the  opposite  party  has  a 
right  to  cross-examine  him,  though  the  party  ~  calling 
him   has  declined  to  ask  a  single  question. 

Kemp,  J. — I  THINK  it  right  to  remand 
this  case  to  the  Sessions  Judge  with  direc- 
tions to  insist  upon  the  attendance  of  the 
witness  Showdaminee  Kapitnee.  It  appears 
on  the  record  that  tjiis  woman  was  named 
before  the  Magistrate  by  the  prisoners  as  a 
witness  for  their  defence  in  the  Sesaionqi 
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Court.  A  summons  was  issued,  but  it  ap- 
pears from  tiie  return  to  that  summons  that 
tiie  wituess  Showdaminee  refused  to  accept 
service,  and  that  slie  absconded.  On  this 
return  tlie  Magistrate  passed  a  formal  order 
*Uhat  it  be  kept  with  the  record,"  and  no 
further  steps  appear  to  have  been  taken  by 
him  to  enforce  tlie  attendance  of  this  witness. 
At  the  trial  before  the  Sessions  Court  the 
prisoners  through  their  pleader  demanded  as 
a  ric^ht  to  have^  this  witness  summoned.  I 
think  that  they  were  entitled  to  do  so  under 
Section  375  of  the  Code  of  Criminal  Proce- 
dure, which  enacts  **  that  an  accused  person 
shall  not  be  entitled  of  right  to  have  any 
other  witnesses  summoned  than  the  witness- 
es named  in  the  list  delivered  to  the  Ma^^is- 
trate  by  whom  he  was  committed."  Now, 
it  is  clear  that  in  this  case  this  witness  was 
named  in  the  list  delivered  to  the  Mugistrate 
by  the  accused  ;  and  therefore  the  prisoners 
as  a  right  were  entitled  to  have  her  exa- 
mined. Moreover  she  appears  to  be  a  ma- 
terial witness.  We  cannot  dispose  of  the  case 
sniisfactorily  without  her  evidence  being 
taken.  The  case  is  therefore  remanded  fur 
the  purpose  of  enforcing  the  attendance  of 
Showdaminee  and  taking  her  evidence.  Af- 
ter taking  her  evidence  the  Judge  will  call 
upon  the  prisoners  for  their  defence,  take  a 
fresh  opinion  from  the  Assessors,  and  pass  a 
fresh  decision. 

The  next  point  taken  by  the  pleader  for 
the  prisoners  is,  that  the  JudjiO  is  wrong  in 
not  having  permitted  the  pleader  for  the  pri- 
soners to  cross-examine  the  witness  Kedar- 
naih  Mitter,  Sub-Assistant  Surgeon  of  Ram- 
pore  Haut.  The  Judge  says  in  his  judg- 
ment '*  that  the  prisoners'  pleader  wished  to 
cross-examine  this  witness,  as  to  the  result 
of  any  conversation  he  mi^ht  have  had  with 
his  patient,  but  that  the  Court  demurred  to 
this  as  the  witness  was  only  examined  in 
chief  ns  to  his  professional  examination  and 
treatment  of  the  wounds."  **  Any  examina- 
tion," the  Judge  obsefvcF,  "  of  this  witness  ns 
to  the  facts  of  the  case  could  only  be  carried 
on  by  the  prisoners*  pleader  on  the  witness 
being  called  as  a  witness  for  the  defence,  and 
not  in  cross-examination  of  his  evidence  given 
as  a  medical  man  on  behalf  of  the  prosecu- 
tion." The  pleader  for  the  prisoners  in  sup- 
port of  his  contention  has  called  our  attention 
to  several  passages  of  Taylor  on  Evidence. 
It  appears  from  that  authority  that  in  Ame- 
rica a  party  has  no  right  to  cross-examine 
any  witness,  except  as  to  circumstances  con- 
nected with  matters  .<%tated  in  his  direct  ex- 
amination ;  and  that  if  he  wishes  to  examine 


him  respecting  other  matters,  he  must  do  so 
by  making  him  his  own  witness,  and  by  call- 
ing him  as  such  in  the  subsequent  progress 
of  the  cause.  Now  in  this  case  the  Sub-* 
Assistant  Surgeon  stated  circumstances  in 
his  direct  examination  which  were  connected 
solely  with  the  injuries  inflicted  upon  the 
witness  Bacharam,  and  (he  points  upon  which 
the  pleader  for  the  prisoners  wished  to  ex- 
amine the  said  witness  Kedarnath  are  not 
connected  with  any  circumstances  stated  in 
the  direct  examination  of  the  witness  ;  and, 
therefore,  if  we  were  to  apply  the  rule  which 
obtains  in  America  the  prisoners  would  have 
CO  make  Kedarnath  Mitter  their  own  witness, 
by  calling  him  for  the  defence  and  then  ex- 
amining him  respecting  other  matters  than 
those  connected  with  the  circumstances  stated 
in  his  direct  examination  ;  but  there  is  an- 
other passage  to  be  found  in  page  1 155  of  the 
same  work,  which  lays  down  that  if  a  witness 
called  by  one  of  the  parties  is  a  competent 
witness,  the  opprsite  party  has  in  strictness 
a  right  to  cross-examine  him,  though  the  party 
calling  him  has  declined  to  ask  a  single  ques- 
tion. I  think  that  in  this  case  as  ihe  witness 
Kedarnath  Mitter  was  a  competent  witness, 
and  as  he  was  called  by  the  prosecution,  al- 
though he  was  questioned  by  the  prosecution 
only  as  to  such  matters  as  came  within  his 
profe&sionai  knowledge,  and  he  refers  only  to 
ins  professional  examination  of  the  wounds 
inflicted  upon  Bacharam  and  to  their  treat- 
ment, the  Judge  ought  to  have  allowed  the 
pleader  for  the  prisoners  to  cross-examine 
ihat  witness  without  making  him  a  witness 
for  the  defence.  We  therefore  direct  that 
on  the  re-trial  of  the  case  which  we  have 
ordered  with  reference  to  the  evidence  of 
the  witness  Showdaminee,  he  will  re-call  the 
Sub- Assistant  Surgeon  and  permit  the  plea- 
der for  the  prisoners,  or  the  accused  them- 
selves if  no  pleader  should  appear  on  their 
behalf,  to  cross-examine  this  witness. 

Glover,  J, — I  entirely  concur  in  sending 
back  this  case.  Tlie  prisoners  did  all  they 
were  bound  ro  do  in  summoning  their  wit- 
nesses, and  if  or.e  of  the  most  important  of 
them  evaded  summons,  as  it  appears  from 
the  Nazir's  return  that  she  did,  it  was  the 
Magistrate's  duly  to  have  taken  all  the 
measures  required  by  the  Procedure  Code 
to  enfore  that  witness's  attendance.  The 
prisoners  were  in  jail  at  the  time,  and  are 
not  to  be  supposed  to  Iiave  known  of  the 
return,  and  could  not  therefore  have  applied 
to  the  Court  sooner  than  they  did.  I  think 
that  Showdaminee's  evidence  should  be 
taken,  and  that  the  Sessions   Judge   should 
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pass  afresh  decision  iQ   the  case  after   re- 
garding the  evidence. 

As  to  the  other  point  rnised,  namely,  the 
right  of  the  prisoners  to  cross-examine  the 
Sub-Assistant  Surgeon,  I  have  some  doubts 
as  to  the  correctness  of  the  objection.  As, 
however,  Mr.  Justice  Kemp  thinks  that  the 
Sub-Assistant  Surgeon  might  have  been  so 
cross-examined,  I  do  not  desire  to  object  to 
Ihe  case  being  remanded  on  this  point  also. 


The  4th  March  1871. 
Present : 

The  Honorable  H.  V.  Bayley  and  Dwarka- 
nath  Mitter,  Judges, 

Jarladiction— Kagrlstrate  of  the  Dis- 
trict —  Ohstmotlon  —  Seotlon  3O89 
Code  of  Orlminal  Procedure. 

Reference  to  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  Dinagepore,  in 
the  case  of  Grish  Chunder  Chuchravaty, 

The  Magistrate  of  a  District  caa  alono  hold  proceedings 
in  a  case  (such  as  the  removal  of  a  thatched  house) 
under  Section  308  of  the  Code  of  Criminal  Procedure. 
The  Joint  Magistrate  while  in  charge  of  the  Magistrate's 
office  has  no  suck  jurisdiction. 

Beference.'-Off  the  16th  January  1871  a 
notice  was  issued  on  the  petitioner  by  the 
Joint  Magistrate, Mr.  E.V.  Westmacott,order- 
ing  him  to  remove  a  certain  thatched  house  on 
his  premises  within  10  days,  on  the  ground 
that  it  was  likely  to  occasion  conflagration. 
The  notice  was  served  on  the  26th  idem. 

Upon  receipt  of  this  notice,  the  petitioner 
applied  to  the  Ma<ristrate,  Mr.  J.  H.  Ruven- 
shaw,  on  3rd  February,  showing  cause 
against  the  removal  of  the  house  in  question, 
and  applying  for  a  Jury  to  try  whether  the 
order  was  reasonable  and  proper.  This  peti- 
tion was  presented  to  the  Joint  Magistrate 
who  was  in  charge  of  the  Magistrate's  Of- 
fice, the  latter  being  absent  on  tour.  On 
6th  February  the  Joint  Magistrate  passed 
the  following  order  :— "  The  applicant  is  a 
'*  member  of  the  Municipal  Committee,  and 
*'  it  is  for  the  Magistrate  to  decide  whether 
"  it  is  fitting  that  an  exception  should  be 
^'  made  in  his  favor,  by  allowing  him  to  put 
"  up  a  thatched  house."  This  was  endorsed 
by  the  Magistrate  in  these  terms — *^  I  have 


'*  no  power  to  interfere  against  the  Joist 
*'  Magistrate's  order.  It  was  passed  wfaiio 
*'  he  was  in  charge  of  this  office.  Moreover 
'*  I  have  been  to  the  spot,  and  consideriig 
^*  the  applicant  is  a  member  of  the  Con- 
"  mi  tee  I  think  his  objection  is  a  very  bid 
"  example." 


I  am  of  opinion  these  orders  do  not 
the  requirements  of  the  law  and  should  be 
quashed,  as  they  are  not  in  conformity  with 
the  directions  of  Section  308,  Code  of  Cri- 
miual  Procedure,  under  which  thme  pro- 
ceedings have  manifestly  been  conducted, 
although  there  is  nothing  in  the  proceediofs 
themselves  specifying  the  aatliority  onder 
which  the  order  was  issued  on  the  peti- 
tioner. 

The  conservancy  powers  of  a  Magistrate, 
as  defined  in  Schedule  K  Act  YI  of  1868, 
do  not  appear  to  embrace  such  a  case  ss 
the  present ;  and  I  think  it  is  clear  he  could 
not  require  the  petitioner  to  remove  a  build- 
ing ou  any  other  grounds  than  those  speci- 
fied therein,  and  therefore,  if  the  order  is 
justified  by  any  law,  it  must  bo  under  Sec- 
tion  308,  Code  of  Criminal  Procedure,  under 
which  the  case  seems  clearly  to  fall. 

I  consider  the  procedure  adopted  bad ; 
because  in  the  first  place  it  is  only  the 
Magistrate  of  a  district  or  of  a  divisiou  of  a 
district  tliat  can  issue  such  an  order  as  wai 
served  on  the  petitioner.  The  mere  fact  of 
Mr.  E.  V,  Westmacott  being  in  charge  of 
the  Magistrate's  ofiice  does  not,  I  think, 
invest  him  with  this  power. 

With  reference  to  the  cause  shown  by  the 
petitioner  against  tl^  removal  of  the  house, 
no  consideration  has  been  paid  to  the  groDiidi 
on  which  it  was  urged.  Both  the  orders  of 
the  Joint  Magistrate  and  the  Magistrate 
appear  to  me  quite  irrelevant  to  the 
matter,  and  as  the  petitioner  applied  for  t 
Jury,  the  Magistrate  was  bound,  I  conceive, 
to  appoiut  one  to  try  the  question  at  isene. 

Judgment  of  the  High  Court: — 

Mitter,  J. — We  concur  with  the  JodfES 
in  thinking  that  the  proceedings  of  the  Joiat 
Magistrate  in  charge  of  the  Magistrate's 
office  are  illegal.  The  Ma^jrigtrate  alone  io 
this  instance  could  hold  those  proceedinf^ 
and  the  applicant  was  clearly  entitled  to 
have  the  matter  settled  by  a  Jury.  We 
quash  the  proceedings  of  die  Joint  Msgi*- 
trute  as  illegal. 
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The  8th  March  1871. 
Present : 

The  Hon'ble   £.   Jnckson    and   OdoocooI 
Gh under  Mookerjee,  Judges, 

Jury— Smnmlng:  up— Approver's  evi- 
denoa — Corroboration — Svldence  for 
defence— Svidenoe  to  obaraoter. 

Committed  by  the  Deputy  Magistrate  and 
tried  by  the  Sessions  Judge  of  Dacca, 
on  the  charges  of  dacoity  and  abetment 
of  dacoity. 

The  Queeo   versus  Moliima  Chunder  Dass 
and  others,  Appellants, 

Mr.  Munmohun  Ghose^  and  Bahoos  Nullit 
Chunder  Sein,  Hurry  Mohun  Chucker- 
butty  and  Tarakant  Chuckerbutty  for 
Mohima  Chunder  Dass. 

Baboo  Jogendro  Nath  Base  for  Nagur 
Banshee. 

Baboo  Juggadannnd  Mookerjee  for  the 
GoverDment. 

Where  a  Sessions  Jadge  in  his  charee  to  the  Jury 
in  a  case  in  which  an  approver  accoinplico  gave  hid 
evidence  drew  the  attention  of  the  Jurr  to  the  neces- 
si^  for  requiring  corroboration  to  the  approver's 
evidence  before  they  could  convict  upon  it,  and  the 
Jary  notwithstanding  his  charge  convicted  upon  the 
uncorroborated  evidence  of  the  accomplice,  it  was  held, 
following  a  Full  Bench  case  cited,  that  the  H  igh  Court 
could  not  interfere  with  such  conviction. 

Where  a  Sessions  Judge  omitted  in  his  charge  to  the 
Jury  to  comment  on  different  parts  of  the  evidence 
for  the  defence,  to  which  he  simply  alluded  as  bein^ 
unimportant,  and  allowed  evidence  as  to  character  and 
hearsay  evidence  to  go  to  the  Jur^,  the  High  Court 
acquitted  the  prisonor,  the  other  evulence  in  the  case 
being  insufficient  for  conviction. 

Evidence  as  to  character  ought  not  to  be  laid  before 
a  Jury,  but  should  only  be  taken  ana  considered  by  the 
Sesaioos  Judge  in  awarding  punishment. 

Jackson,  J. — These  prisoners  have  been 
coovicted  of  several  dacoities  lipon  boats 
which  took  place  on  the  river  Pudda  about 
the  14th  or  15th  Assur  of  last  year,  and  have 
been  sentenced  to  dilTerent  terms  of  impri- 
soDment.  The  trial  was  held  by  the  Ses- 
sioDS  Judge  of  Dacca  witli  a  Jury,  who  were 
UDBDimous  in  Onding  a  verdict  of  guilty. 
The  prisoners  have  appealed  to  this  Court. 
Mr.  Ghose  appeared  on  behalf  of  Mohima 
Chander  Dass,  and  a  Vakeel  ^f  this  Court 
for  Nagur  Banshee.  The  remaining  prison- 
ers ware  unrepresented. 


The  verdict  of  the  Jury  is  final  on  all 
questions  of  fact,  and  the  only  question  for 
consideration  is  whether  there  is  legally 
sufficient  evidence  to  support  the  conviction, 
or  whether  there  has  been  such  illegality  in 
the  proceedings  in  the  course  of  the  trial 
as  requires  this  Court  to  annul  the  con- 
viction. 

As  regards  some  of  the  prisoners  there  is 
ample  evidence,  and  there  can  be  no  doubt  in 
the  mind  of  any  reasonai)le  person    of  their 
guilt.     The  fact  of  the  occurrence  of  the  da- 
coities is  clearly  proved.    They  were  reported 
to  the  Police    immediately   after    their   oc- 
currence. There  is  some  evidence  that  the  pri- 
soners were  at  the  time  associated  together, 
being  dependants  and  servantsof  the  prisoner 
Mohima  Chunder  Dass  ;  though,   upon    this 
point,  the  witnesses  should  have  been  requir- 
ed to  give  more  distinct  exact  information. 
An  approver   witness,    Gobind    Sircar,    has 
given  a  detailed  account  of   the   manner   in 
which    the    prisoners   assembled   and  went 
about  in  a  boat  from  place  to  place   commit- 
ing  these  dacoities  at  night.     There  is  cor- 
roboration of  his  evidence  as  regards  several 
of  the  prisoners.    There  is  evidence  that  pre- 
vious to  the  dacoities  on  two   boats,  which 
were  tied  to  the  bank    near  each   other,  the 
prisoners   Afazooddeen    and  Kalai  went  on 
board  one  of  the  boats  on  the  pretence  of  ask- 
ing for  fire.     They  were,  therefore,  together 
on  the  spot  about  the  time  when  the  dacoi- 
ties took  place.     There  is   further  evidence 
that  the  day  after  the  dacoity,  the  prisoners 
Afazooddeen,  Panchoo  Hnjnm,  and  Ibrahim 
were  seen  together  in  a   boat,    were  observ- 
ed on  being  hailed   to  throw  money  into  the 
river  ;  that  when  the  attention  of  Chowkee- 
dars   was   turned  to  them  and  attempts  were 
made  to  arrest  them,    Afazoodden  and  Pan- 
choo Hajam  jumped  into  the  river  and  swam 
to  the  other  side  ;  that   Afazooddeen  when 
seized    admitted    that   he  had  thrown    into 
the   river    money   which    he   had  obtained 
in  the  dacoity,  and  offered  to  dive  for  it  and 
pick    it  up.     The  evidence  of  the  approver 
is  further  confirmed   by  the  admissions  made 
by   the   prisoners   Ibrahim,    Kolai,  Panchoo 
Hnjam,  Mohesh  Hajaree  and  Nagur  Banshee, 
not  only  before  the  Police  when  they  each 
gave  up  a  share  of  the  money  which  each  had 
obtained  in  the  dacoity,   but  also  before  the 
Deputy  Magistrate  before  whom  they  were 
taken.     It  is  also  confirmed  by  the  discovery 
of  a  cloth}in  the  house  of  Afazooddeen,  which 
was  proved  to  be  a  portion   of  the  property 
stolen  in  one  of  the  dacoities.     As  regards 
all  these  prisoners,  there  is  therefor^  ample 


Digitized  by 


Google 


38 


Ci  iinlnid 


IHK    \VK15KI.Y    UKI'ORTKR. 


Rulings.         [VoL  XV. 


evidence  that  tliey  were  engaged  in  tUe  da-  l 
coity.  As  ngnin«t  the  prisoners  Mohima  j 
Cluinder  Dass,  Gooroo  Churn  and  Dhonai, 
the  evidence  is  not  so  clear  as  a^raiiist  the 
two  latter.  There  is  not  that  corroboration  of 
tlie  approver's  evidence  which  it  is  the  rule 
to  require  ;  and  thousrh  there  is  some  corro- 
boraiion  as  against  Mohima  Chunder  Dass, 
it  is  not  of  a  very  distinct  and  certain  cha- 
racter. 

The    first  point  which  Mr.  Ghose  argued 
on    behalf  of   Mohima    Chunder    Dnss,    but 
which  in  fact  affects  also  the  cases  of  Gooroo 
Churn    and    Dhonai,    is    that   the    Sessions 
Judge  did  not  place  sufficiently  strongly  be- 
fore the  Jury  the  necessity  for  requiring  cor- 
roboration to  an  approver's   evidence   before 
convicting   upon   it.     The    Sessions   Judge 
stated  the  law  to  the  Jury  in    the   following 
terms  : — '*  There  can  be  no  doubt   that  in   a 
*'  case  like   the   present,  the  evidence   of  a 
*'  pardoned   accomplice   requires   corrobora- 
*'  tion  before  it  can  saffice  to  sustain  a   con- 
*•  viction.  But  the  prosecution  maintains  tliat 
**  this  corroboration  exisis  in  the  evidence  of 
**  many  other  witnesses,  as  to  the    acts   and 
*'  circumstances    related    by    them."      The 
Sessions  Judue  details  these  facts,  and    then 
adds — **  I  do    not  think    that   corroboration 
*'  of    tlie    approver's  evidence,     where    he 
*'  speaks  of  wholly  innocent  and  legal    acts, 
*'  relieves  the   prosecution   of  the    necessiti/ 
*•  of   producing    something  corroborative   of 
*'  the    statement,    made    by    him   as    to    the 
*'  dacoiiies  on  Kurhaie's  and  Dhopai's  boats. 
*'  I    think  that   the  approver's  evidence  res- 
**  pecting  the  transactions  should  be  corro- 
*'  berated  by  sometliing  connected  with  those 
**  particular    transactions."      The    Sessions 
Judge  then  points  out  against  which  of  the 
prisoners  there  is  corroboration,  leaving    out  i 
however  one  important  item  of  the  evidence  ; 
and  he  adds  that   there   is   some   reason   to.{ 
doubt    the    whole    truth    of    the   approver's  I 
story   on    account   of    itn    strangeness,    and 
Hiially  he  concludes — "  You  should  consider 
*'  very  carefully  the  evidence  given    by    Go- 
**  bind  approver  before  accepting  it   as   con- 
**  cliisive   of  the   guilt   of  any   of   the    pri- 
'*  soners."     I  think  that  in  these  remarks  to 
the  Jury,  the  Sessions  Judge  did    distinctly 
point  out  to  them  tliat  they  ought  to  require 
corroboration    to   the    approver's     evidence 
before  they  convicted   upon  it,  and  that  that 
corroboration   should    be   upon   some   point 
rein  tin?  to  the  dacoities,  and   not   to   other 
facts  which  were  ionocent  and   legal.     This 
latter  remark  especially  alluded   to   Mohima 
Chunder  Dass,  because  the  prosecution   had 


adduced  evidence  to  prove  that  aboui  the 
time  when  the  dacoities  took  place,  the 
prisoner  Mohima  Chunder  Dass  was 
with  the  approver  Gobind  Sircar  and 
other  persons  going  al)out  in  a  boat  on  th^ 
river  collecting  rents  from  his  villages,  and 
stopping  at  Bohor  on  his  way  to  Dac<*a. 
Mr.  Ghose  argued  that  the  Sessions  Judge 
should  have  pointed  out  to  the  Jury  tli.it 
they  could  not  convict  without  further  cor- 
roboration. I  think  that  he  performed  his 
duty  in  telling  them  that  they  ought  not  to 
convict  without  sufficient  corroboration,  and 
therefore  upon  this  ground  I  should  not  have 
interfered  with  the  conviction  of  the  pri- 
soners. The  law  upon  the  suliject  has  he»*n 
clearly  laid  down  in  the  case  of  Elahi  Buksh, 
W.R.,  Vol.  5,  page  81.  It  was  there  rule^l, 
first,  **  that  a  conviction  may  be  legally  li:id 
on  uncorroborated  evidence  of  one  or  m'tre 
accomplices;"  secondly,  *•  that  it  is  neces- 
sary that  the  evidence  of  accomplices  should 
not  be  left  to  the  Jury  witliout  such  directions 
and  observations  from  the  Judge  as  the  cir- 
cumstances of  the  case  may  require." 

Mr.  Ghose  pointed  to  the  illustrations  of 
the  law  given  in  pages  87  and  88  of  the  Re- 
port, and   contended  that  the  Sessions  Judire 
had  acted    against  the  rules  there  laid  down. 
But  the  Sessions  Judge   in  this  case   did  not 
tell   the  Jury   that  the  evidence  of  the  ap- 
prover alone  was  sufficient    to  justify    them 
in    finding    the    prisoners   guilty.      He   did 
advise  them  not  to  convict  upon  the  uncorro- 
borated  evidence   of  a  pardoned  accomplice. 
He  did  not  tell  them  that  the  uncorroborated 
evidence   of  an    accomplice    given    under  a 
tender  of  pardon    was    admissible,  and  that 
it  was  for  them  alone  to  form  an  opinion  upon 
it ;  that  a  conviction  founded  upon  such  evi- 
dence would  be  legal  ;  and  that  such  evideure 
without  corroboration    nii^ht  be  acted   uimii 
with   as   much    safety  as    that    of  any   othtr 
accomplice.     Q^  the  contrary,   the  Sessions 
Judge  distinctly  pointed  out  to  the  Jury  the 
necessity  for  corroboration,  and  the  necessity 
that  that  corroboration  should  be  upon   cir- 
cumstances implicating  the  prisoners  in  the 
crimes  charged   upon   them.     The   Sessions 
Judge  then  clearly  performed  his  duty.    If 
the  Jury  notwithstanding  his  charge  convict 
upon  the  uncorroborated  evidence  of  an  ac- 
complice, this  Court   cannot  upon  the  view 
of  the  law  laid  down    in    the   Full    Bench 
decision  referred  to,  interfere  with  that  con- 
viction.   Such  convictions  have  been  held  lo 
be  legal  even  in   England,  where   the  Jury 
system  has  been  long  in  force.   They  are  not 
illegal  here. 
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But  Mr.  Ghose  on  behalf  of  the  prisoner 
Mohima  Chiiiider  Dass  has  taken  further 
objections  to  the  summing  up  of  the  Sessions 
Jada:e  as  asT'iinst  his  client.  First,  he  urges 
that  the  different  portions  of  the  evidence 
which  affected  his  client  were  not  distinctly 
stated  to  the  Jury  and  observations  made 
upon  those  portions  of  the  evi<ience.  Se- 
condly, he  points  oat  that  evidence  of  an 
inadmissible  character,  such  as  that  his 
client  was  a  notorious  dacoit,  and  hearsay 
evideD'*e  was  allowed  by  the  Sessions  Judj^ce 
to  be  given,  and  no  remark  was  made  by  the 
Sessions  Judge  that  ihis  should  not  be  allow- 
ed to  have  any  weight  in  the  decision  of  the 
Jury.  Thirdly,  that  the  Sessions  Judge 
omitted  to  point  out  to  the  Jury  the  evi- 
dence of  the  prisoner's  witnesses,  and  pass- 
ed them  over  with  the  remark  that  that 
evidence  was  not .  important,  whereas  it 
was  of  the  most  vital  importance  to  the 
prisoner,  proving  as  it  did,  if  believed, 
that  the  prisoner  could  not  have  been  pre- 
sent, as  alleged  by  the  approver,  at  the  da- 
coities  with  which  he  was  charged. 

It  seems  to  us  that  the  evidence,  as  given  in 
the  trial  and  the  summing  up  of  the  Sessions 
Judge,  is  open  to  these  remarks.  The  Ses- 
sions Judge  did  allude  to  the  evidence  for 
the  defence,  and  did  pass  it  over  with  the 
remark  that  it  was  of  no  importance.  The 
evidence  was  the  more  important  because, 
although  several  of  the  dacoits  when  first 
arrested  and  taken  before  the  Deputy  Magis- 
trate confessed  their  guilt  and  named  the 
accomplices,  they  distinctly  stated  that 
the  prisoner  Mohima  Chunder  Dass  had 
gone  with  them  to  Dacca  and  had  left  the 
boat  there  and  remained  at  Dacca,  and  that 
the  dacoities  were  committed  after  he  had 
left  the  boat  and  on  their  return  from  Dacca. 
It  is  not  as  if  they  had  merely  left  out  his 
name  or  as  if  they  wished  to  screen  him,  as 
their  master,  from  all  implication  in  the 
daroities,  because  they  not  only  mention  his 
imme,  but  some  of  them  state  that  a  portion 
of  the  plunder  was  set  apart  to  be  made  over 
to  him  Siill  their  statements  are  that  he  was 
not  present  at  the  dacoities,  aud  so  far  they 
confirm  the  fact  that  the  prisoner  was  at 
Dacca  at  the  lime  the  dacoities  were  com- 
iniiied.  Tlie  approver  Gobind  Sircar  is 
the  8<  !••  indi^idual  among  the  dacoits  who 
BlIegHfl  ihut  Mohima  Chunder  Dass  was 
present  and  took  part  in  the  dacoities. 
The  Sessions  Judge  should  have  pointed 
out  all  these  facts  to  the  Jury,  and  their 
bearing  upon  the  evidence  for  the  defence, 
^gain,  the  Sessions  Judge  ihould  ftQt  b«?« 


allowed     the  witness  Lokenath,    Head  Con- 
stable,   to  give  hearsay  evidence    and    evi- 
dence to  character.     He   say*  that   on  the 
report  of  the  dacoity,  he  proceeded  to  the 
spot   and  there   he  '*  learned   that    Mohima 
Gooroochurn,   who  used  to  be  one  of  a  noted 
gang  of  dacoits,  Dhonai  Khan   and   Panchoo 
Hajam    had  gone  out  together  in  a  boat  on 
the   day  before  the  night  of  the   dacoity  ;" 
that  he  went  next  morning  to   the   house  of 
Gooroochurn    and  was  informed  that  he  had 
gone  with  Mohima  Chunder  to  Dacca,  and  at 
Komerpore  he  was   informed    that   Afazood* 
deen  and  Kalai  had  gone  with  Mohima  ;"  and 
lastly,  that  he  knew  well  that  Mohima  was  a 
bu'lmash    himself  and    that   he   had    taken 
Gooroochurn,    who  is  a  notorious  dacoit,   to 
be  a  ryot  close   to  his  own  house.     Section 
57  Act  II  of  1855  enacts  that  the   improper 
admission  of  evidence  shall  not  of  itself  be 
ground  for  a  new  trial  in  any  case,  if  it  shall 
appear  to  the  Court  before  which  such  ob- 
jection  is  raised  that,  independently  of  the 
evidence  objected  to  and  admitted,  there  was 
sufficient   evidence  to  justify   the  decision. 
Had  the  Sessions  Judge  in  his  summing  up 
pointed  out  that  this  was  not  proper  evidence, 
and  that  the  Jury  in  coming  to  their  verdict 
must  shut  it  out  from  their  minds,  its  admis« 
sioo   alone   might  have    formed  no   ground 
for   a   new  trial.     But  the  absence  of  way 
such    remarks,    coupled  with    its    improper 
admission,  is  very   likely  to  have  prejudiced 
the    prisoner    iu    the   minds  of    the  Jury. 
Coupling   this   with  the    fact  that  the  Ses-* 
sious  Judge  told  the  Jury  that  the  evidence 
of  the  witnesses  for  the   defence  was  of  na 
importance,  whereas  that  evidence   was  to 
some    extent    corroborated    by  other   facta 
proved  upon   the    trial,  we  are   of  opinion 
that  the  conviction  of  the  prisoner  upon  thia 
trial  cannot  stand, 

Mr.  Ghose  has  asked  03  to  acquit  the 
prisoner.  The  mode  in  which  this  Court 
should  act  upon  appeal  iu  cases  of  this 
description  is  laid  down  in  the  case  of 
Elahi  Buksh  above  alluded  to.  It  was 
ruled  that  *'  this  Court  may  in  all  cases  in 
which  a  finding  of  guilty  is  set  aside  upon 
appeal,  if  it  considers  it  necessary,  order  a 
new  trial.  But  if  the  Court  is  satisfied 
(hat  the  evidence  is  wholly  insufficient  to 
support  any  conviction  against  the  prisoner, 
aud  would  upon  the  same  evidence  have 
reversed  a  conviction  if  the  catie  had  beeu 
tried  without  the  intervention  of  a  Jury., 
there  is  no  necessity  and  it  would  be  im- 
proper to  grant  a  new  trial.  In  such  a  casQ 
the  Court  having    set  aside    the   yerdit| 
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may  order  the  prisoner  to  be  discharged." 
Now,  it  seems  to  me  that  upon  the  evideDce 
on  the  record,  the  conTiction  of  Mohiraa 
Ghunder  Doss  could  not  be  confirmed  if 
there  was  an  appeal  before  ns  on  the  facts. 
Independent  of  the  corroboration  to  his 
defence  which  has  been  above  alluded  to, 
there  is  no  trustworthy  corroboration  to  tlie 
evidence  of  the  approver.  The  evidence 
as  to  his  presence  with  the  approver  when 
collecting  rents  the  day  after  the  dacoi- 
ties  took  place,  is  supported  by  a  pretended 
receipt  for  rent  which  is  produced.  The 
Judge  seems  to  have  placed  no  reliance 
upon  the  evidence  on  this  point.  He  does 
not  allude  to  it  in  his  summing  up.  If 
true,  it  contradicts  the  prisoner's  alibi,  and 
so  far  is  very  important.  But  we  are 
satisfied  that  no  reliance  can  be  placed 
upon  it.  It  is  very  probable  that  Gobind 
Sircar  went  and  gave  the  receipts  which 
are  ascribed  to  him,  but  the  receipt  in  the 
hand-writing  of  the  prisoner  Mohima  is 
evidently  a  made  up  document,  and  no  infer- 
ence can  be  drawn  from  it.  We  think  then 
that  we  ought  not  to  direct  a  new  trial  in 
the  case  of  this  prisoner,  but  should  order 
his  discharge. 

The  cases  of  Gooroochnrn  and  Dhonai 
are  difierent.  They  have  not  attempted  any 
defence.  The  account  of  their  presence 
at  the  dacoities  charged  has  been  from  first 
to  last  the  same,  and  there  is  no  reason  to 
doubt  their  having  been  present  and  having 
taken  part  in  the  dacoities  charged.  Al- 
though as  regards  Gooroochurn  evidence 
has  been  admitted  which  should  not  have 
been  allowed,  still  there  can  be  no  doubt 
of  his  guilt. 

We  dismiss  the  appeal  of  all  the  prisoners 
except  Mohima  Ghunder  Dass,  and  we  direct 
his  discharge. 

The  Sessions  Judge  is  requested  to  point  out 
to  the  Deputy  Magistrate,  before  whom  these 
prisoners  came  in  the  first  instance  and  who 
recorded  their  admissions,  that  the  record  of 
the  examination  shows  that  such  examina- 
tion was,  if  properly  conducted,  not  properly 
taken  down.  The  questions  put  should 
have  been  recorded  as  well  as  the  answers, 
and  a  proper  certificate  appended  to  each 
examination.  The  utter  disregard  of  the 
provisions  of  the  law  upon  this  point,  and  as 
to  the  attestation  of  examinations  evinced 
by  some  of  the  Deputy  Magistrates  in  the 
Dacca  District,  is  deserving  of  severe  cen- 
DUret    Tbi9  is  oot  the  first  ume  we  have 


been  obliged  to  notice  it.  The  resalt  of  the 
carelessness  of  the  authorities  on  this  sub- 
ject is,  that  the  confessions  are  open  to  ques- 
tion as  evidence  in  consequence  of  the 
illegal  manner  in  which  they  are  recorded. 
The  provisions  of  the  law  being  diatinct 
should  be  distinctly  carried  out. 

MookerjeCf  J. — I  am  of  the  same  opiniofl. 
I  think  also  that  the   Sessions    Judge  bis 
properly  warned  the  Jury,  and  brought  to 
their   notice   the   fact   that    the     approver 
Gobind  was  an  accomplice  witness  deposiag 
under  an    ofier   of  pardon.     The    Seasioos 
Judge  has  therefore  acted  according   to   the 
directions  laid  down  in  the    case   of  £lthi 
Buksh  ;  but  I  quite  concur  with  my  learned 
colleague    in    holding    that     the     Sessioot 
Judge      should     have      put    the    evidence 
for  the  defence   properly   before   the  Jary 
instead  of  saying  that  that  evidence  is  not 
important.     He  was  wrong  iu  laying  before 
them  evidence  to  the  character  of  the  accused. 
The  Jury  might  have  been  in  all  probability 
prejudiced   against  the  prisoners.     Evideooa 
to  character  should  be  only  taken  and  consi- 
dered  by  the  Sessions   Judge,   and  shooid 
influence  him   in  awarding  punishment.    If 
the  accused   are   persons  of  notorious  bad 
character,    the   Sessions   Judge  in    passing 
sentence  should  see  what  punishment  is  ade- 
quate and  sufficient.     That  evidence  shoold 
not  be  laid  before  a  Jury.     If  the  convictioa 
had  been  had  by  the  assistance  of  Assessors, 
I  would  have  had  no  hesitation  in  discbarg- 
ing  the  prisoner  Mohima  Ghunder.    Under 
the  circumstance  of  this  case,  I  see  no  reason 
to  direct  a  new  trial  of  the  prisoner  Moliimi. 
I  would  direct  his  release.     As  regards  the 
other    prisoners,    I  quite    agree  with  Mr. 
Justice  El phinstone  Jackson  in  upholding  the 
conviction  and  sentence. 
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The  llth  March  1871. 

Present : 

The  Hon'ble  J.  P   Normnn,  Officiating  Chief 
Justice,  and  the  Hon'blu  G.  Loch,  Judge, 

Jurisdiction  —  Obstructlona — Section 
308f  Code  of  Criminal  Procedure. 

Punchanun  Bose  and  another,  Petitionerfi, 

Bahaos  Kalee  Mohun  Dass  and  Romanath  Bose 
for  Petitioners. 


Proceedings  under  Section  808  of  the  Code  of  Crimi- 
nal Procedure  for  ^ho  removal  of  obstructions  may  be 
ori^nnated  by  a  Joint  Magistrate  in  charge  of  a  division 
of  m  dutrict. 


Norman,  C.  J. — It  appears  to  us  that  there 
is  no  ground  for  interfering  with  the  order  of 
Mr-  Quinii,  the  Joint  Mtigistrate  of  Jessore, 
in  this  case. 

The  proceedings  were  originated  by  Mr. 
Qainn  under  the  308th  Section  of  Act  VIII  ' 
of  1869,  and  it  seems  to  me  that  the  papers 
would  probably  not  have  been  sent  for  if  it 
had  been  brought  to  the  notice  of  the  Court 
that  the  Joint  Magistrate,  Mr.  ftuinn,  was  the 
Magistrate  "  in  charge  of  the  Sudder  Division 
of  Jessore." 

The  facts  are  briefly  these  :  — 

It  appears  that  a  fisherman,  Chytunno 
Maloo,  complaining  that  the  defendants  had 
obstructed  a  road  leading  from  the  Khoolna 
road  to  the  bank  of  the  Bhyrub  river  at  a 
place  called  Kalliaghaut,  an  enquiry  was 
directed  to  be  held  by  the  Police  ;  and  on  its 
appearing  that  a  right  of  way  over  this  tract 
had  always  been  enjoyed  by  the  public,  the 
Joint  Magistrate  made  over  the  ease  to  a  Subor- 
din.'%te  Magistrate  of  the  Fiist  Grade  to  he 
dealt  with  tinder  Section  320.  The  Subordi- 
nate Ma  "^ist  rate.  Baboo  Ddorga  DassChowdhry, 
made  nn  enquiry  and  found  that  the  way  was 
a  public  thoroughfare;  thai  it  hid  been  ob- 
structed by  the  defendants'  digging  ditches 
across  it,  and  he  directed  the  defendints  to  re- 
move the  olstniction  or  to  appear  before  him 
to  show  cause  why  such  order  should  not  be 
enforced. 

This  order  was  quashed  by  the  Judge  on 
appeal  on  the  ground  that  the  Subordinate  Ma- 
gistrate had  no  power  to  originate  a  proceed- 
inpr  under  Section  308,  and  that  proceedings 
under    that   Section   could  only  be  originated 


by  a  Magistrate  of  a  district  or  ht/  a  Magis- 
trate in  charge  of  a  division  of  a  districts 

The  Judge  therefore  on  the  appeal  of  the 
defendants  ordered  that  the  Joint  Magistrate 
should  call  up  the  case  to  his  own  file  in  or- 
der that  he  might  deal  with  the  complaint 
under  Section  SjS. 

Upon  this  the  Magistrate,  whose  proceed" 
ings  are  headed  as  under  Section  308,  on  the 
2 1st  of  November  1870  directed  notice  to  bo 
served  on  the  defendants  seating  that  a  peti- 
tion had  been  filed  complainino  that  defen- 
dants had  obstructed  a  road  hading  from  the 
petitioner's  house  (and  used  by  the  public) 
to  the  river,  and  directing  the  defendants  to 
remove  the  obstruction  within  10  days;  or  if 
the  defendants  had  any  obj«ction  thai  they 
should  file  such  objection  before  the  2nd  of 
December. 

The  defendants  appeared  bef«»re  the  Joint 
Magistrate  and  evidence  was  gone  into  at 
great  length;  the  result  of  which  was  that  the 
Joint  Magistrate  found  on  the  evidence  before 
him  and  by  personal  inspection  that  the  road 
was  a  public  road  ;  in  fact,  a  continuation  of 
the  road  crossing  the  Khonlna  road  at  ri^ht 
angles,  and  called  the  Dossadee  road,  enclosed 
by  fences  and  ditches  at  the  pides  leading  to 
the  river ;  and  that  such  road  had  been  ob- 
structed by  the  defendants'  digging  ditches  in 
various  places.  The  Joint  Magisti  ate  ordered 
that  the  defendants  should  remove  the  ob- 
struction from  the  road  described  in  his  pro- 
ceeding of  the  2 1  st  November.  ^ 

It  appears  to  me  that  the  Joint  Magistrate's 
proceedings  were  regular  throughout,  and  that 
there  is  no  ground  whatever  for  quashing  liis 
order  which  was  passed  in  regular  course. 

It  has  been  objected  by  Baboo  Kalee  Mo- 
hun Dass  that  the  Joint  Magistrate,  in  issuing 
the  order  of  the  21st  November,  did  so  with- 
out having  proper  materials  before  him  for 
taking  proceedings  upon  the  footing  that  the 
road  was  apparently  a  public  road.  But  that 
contention  is  not  well-foundtd.  The  Joint 
Magistrate  had  befoie  him  the  petition  which 
had  been  presented  to  him  by  Chytunno 
I  Maloo.  On  that  petition  under  his  direction 
!  an  enquiry  had  taken  place  before  the  Deputy 
Magistrate  under  Section  320  in  the  presence 
of  I'O  h  parties,  in  the  course  of  which  enqui- 
ry it  was  made  to  appear  to  the  Deputy  Ma- 
gistrate, who  had  jurisdiction  in  the  matter, 
that  the  road  was  a  public  road.  The  evidence 
taken  in  that  enquiry  and  the  finding  of  tlie 
Deputy  Magistrate  were  before  the  Joint  Ma- 
gistrate. 
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If  the  order  of  the  Joint  Magistrate  had 
been  drawn  up  in  thia  wise — on  reading 
the  pel  it  ion  of  the  petitioner,  and  the  evi- 
dence of  the  witnesses  A,  B,  and  C,  (taken  be 
fore  the  Deputy  M-igistrate)  and  the  findiug  ol 
the  Deputy  Magistrae,  it  is  ordered  that  the 
obstruction  be  removed,  or  if  the  defendant 
have  cause  to  show  aga  nst  ihis  order  let  him 
do  so  within  10  days, — ic  would  have  been 
an  order  such  as  tliis  Court  is  in  the  habit  of 
making  in  the  usual  course,  and  tiiis  Court  ! 
would  proceed  on  sucli  materials  as  these 
without  the  slighest  hesitation. 

We  see  no  ground  for  questioning  the  lega- 
lity of  the  Joint  Alagistrate'a  proceedings  in 
this  case,  and  we  therefore  reject  the  applica- 
tion to  quash  his  order. 


The  18th  March  1871. 

Fresmt : 

The  Hon'Llo  L.  S.  Jackson,  Jud^e. 

Procedure— Aocnsed— Flea. 

The  Qu^en  versus  Roopa  Gowalla,  Ajppellant 

Co'Mmitted  hy  the  Magistrate  and  tried  hy  the 
Officiating  Seszions  Judge  of  Fatna  on  a 
charge  of  Murder  in  Dacoity, 

An  accused  should  plmd  by  his  own  moulh  and  not 
throu;rh  his  counsel  or  pleader,  though  his  counsel  or 
jdeadcr  may  at  the  proper   time  address  the  Court  on 

bis  behalf. 

The  prisoner  appeals  on  matters  of  fact 
alone,  whic-h,  as  he  was  tried  with  a  Jury, 
the  law  does  not  allow. 

The  appeal  it  rejected. 

I  observe  that  the  accused  is  said  to  have 
pleaded  not  guilty  **  through  his  pleader," 
which  is  (not  in  conformity  with  law. 

The  accused  should  plead  by  his  own 
mouth,  though  of  course  his  counsel  or  plead- 
tr  may  at  the  proper  time  address  the  Court 
on  his  behalf. 


The  18th  March  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  nud   Dwarkanath 
Mitter,  Judges. 

Breach  of  the  peace— Xiand  dispatea 
—  I^ollce  report — Svidence — Section 
318,  Code  of  CrlmlDal  Procedure. 

Reference  to  the  High  Court  under  Section  434 
of  the  Code  of  Criini)ial  Procedure  hy  th 
Officiating  Sessiotis  Judge  of  Rajs/tahye. 

Ohhoy  Choicdhry,  \st  party,  and  Mr.  ThoiMt 
JJrae,  2nd  party, 

Bahooo  Mohiny  Mohun  Roy  for  the  Ist  party. 

3fr,  J,  S.  Rochfort  for  the  2nd  party. 

Ilia  proceeding  under  Section  318  of  the  Code  of 
Criminal  Procedure,  the  finding'  of  the  Magistrate  that 
lie  believes  that  a  dispute  exists  likely  to  induce  a 
breach  of  the  peace  must  defend  upon  Ugal  evidence 
in  the  case  which  he  U  i  uvea  titrating.  A  I'olice  report 
IS  per  St  no  legal  evidence  in  such  a  case. 

Bayley,  ,/.— We  think  that  in  this  case  the 
order  of  the  Magistrate  is  illegal  and  must  be 
set  aside.  His  proceedings  "should  be  guided 
by  the  judgment  reported  at  page  76,  Vol.  Ill, 
Bengal   Law    Reports,*  in   which  the  other 


♦  The  22ud  September  1869. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  the  HonTile  F.  B.  Kemp, 
Judffts, 

Referenct  to  the  Jlif/h  Court  under  Section  434  of  the 
Code  nj  Crimir'al  Procedure  by  the  Officiating  Magis- 
trate  of  jfymentiru/h, 

Kashee  Kishore  Roy  and  another,  1st  party, 

verstii 

Tarinte  Kant  Lahoree,  2nd  party. 

Baboos  Sreenath  Doss  and  Romesh  Chundcr  Mitter  for 
the  1st  party. 

Baboos  Nullit  Ckunder  Sein  and  ITem  Chundcr  Banenit 
for  the  2nd  party. 

Kormnn,  J. —This  is  n  proceeding  by  the  Depotv 
IVIdgistrate  of  Jumalpore  in  Mymenaiugh,  by  which  one 
Taiinee  Kant  Lahoree  has  been  maintained  bv  tlw 
Deputy  Magistrate  in  possesion  of  some  disputed'  lan^i 
under  Section  318  of  the  Code  of  C  iniinal  Procedure 
This  case  has  been  sent  up  to  this  Court  onder  Seciina 
434,  Code  of  Criminal  Procedure,  by  the  Magistrate,  Mr. 
O'Kinealey. 

Several  objections  are  taken  to  the  regnlarity  of  tb« 
Deputy  Magistrate'H  proceedings.  But  there  is  one  and 
that  the  tirst,  which  is  fatnl,  showing  that  the  Deputy 
Magistrate  proceeded  without  jurisdiction  and  thai  uU 
order  cannot  be  sustained. 

It  appears  that  in  consequence  of  some  petition  j>re- 
sented  prior  to  April  last,  an  order  was  iasacd  to  the 
Police  to  proceed  to  the  mufussil  and  make  some  cmqui- 
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judgments  of  this  Court  on  this  point  have 
been  reviewed,  and  where  the  decision  of  the 
Officiating  Chief  Justice  and  Mr.  Justice 
Kemp  has  been  very  clearly  recorded  in  the 
following  terms  : — "  We  are  of  opinion  that 
•*  there  is  a  clear  reason  for  requiring  a  dis- 
**  tinct  adjudication  as   to   the   existence  of 

riea  as  to  the  complaint  of  Kashec  Kishoro  Roy,  one  of 
the  parties  to  the  tiispute,  that  s«»me  men  had  been  col- 
1(*cted  by  Tarinee  Kant  T^ahoroe  with  a  view  to  a  seri- 
009  afihray  and  that  a  serious  affray  was  lilcely  t,o  occur. 

On  the  6th  of  April  the  Police  Officer  made  his  report. 
He  sute<l  that  on  iho  preceding  day,  that  is  on  the 
4th  of  April,  he  had  been  to  the  spot  in  question  ;  that 
he  ha'l  found  no  assemblage  of  persons,  and  thst  he 
had  8*»on  nothing  to  lead  him  to  think  that  thero  was 
any  dispute  or  likelihood  of  an  affray. 

On  the  14th  of  April  there  was  a  further  report  by 
the  Police,  which  after  sUtinff,  as  in  the  former  report, 
that  there  was  no  as-^embly  or  disturbance,  conclu.les 
with  the  statement,  wholly  unwarranted  by  anytliin^ 
in  the  report  itself,  that  if  a  rcco^niaance  were  not 
taken,  a  very  serious  riot  might  take  place  in  future 
with  respect  to  a  boundary  dispute,  which  might  lead  to 
▼iolence,  if  not  murder. 

The  Deputy  Magistrate  makes  an  order  which  b 
endorsed  upon  that  paper.  He  does  not  soy  that  he 
is  satisfied  that  a  diapute  likelv'  to  lead  to  a  breach  of 
the  peace  existed  concerning  the  land  in  dispute.  He 
records  no  proceeding  stating  the  grounds  on  which  he 
is  so  satisfied,  but  he  simply  orders  that  the  case  be 
registered  under  Section  8HJ,  and  that  the  12th  of  May 
be  fixed  for  the  hearing  of  the  several  parrties  and  he 
directed  that  notice  to  that  effect  be  served  on  the 
parties.  Now  it  has  been  pointed  out  iri  many  cases 
before  this  Court,  more  particularly  in  the  case  of 
Dcwan  Glahee  Newaz  Khan  vs.  Suburunissa,  5  Weekly 
Reporter,  Criminal  Rulings  14 ;  that  it  is  acondirion  pre- 
cedent to  the  powers  of  a  Magistrate  to  t^ke  no  and 
decide  a  case  under  Section  318;  that  he  should  judi- 
cially decide  that  he  is  satisfied  that  a  diipuie  likely 
to  induce  a  breach  of  the  peace  exists ;  and  that  he 
should  record  a  proceeding  staging  the  grounds  of  his 
being  so  satisfied.  Unless  and  until  he  shall  have 
decided  that  preliminary  matter,  he  has  no  juristliction 
to  uke  up  the  case  and  decide  the  question  of  posses- 
sion under  Section  818. 

In  the  present  case  there  has  been  no  puch  decision, 
and  certainly  there  Is  no  record  of  the  grounds  upon 
which  such  decision  could  be  based.  Therefore,  it  is 
clear  that  the  order  of  the  Deputy  Magistato  adjudi- 
cating that  Tarinee  Kant  Lahoree  is  in  possession,  and 
entitled  to  reUin  possession  until  ousted  by  due  course 
of  biw,  is  an  order  made  without  jurisdiction,  and  is 
therefore  void  and  must  be  quashed. 

It  would  be  quite  enough  for  us  to  say  that  we  are 
bonnd  by  the  many  decisions  of  this  Court  on  this  point. 
But  we  desire  to  ndd  that  we  are  of  opinion  that  there 
is  a  clear  reason  for  requiring  a  distinct  adjudication 
as  to  the  existence  of  dispute  likely  to  occasion  a 
breach  of  the  peace,  before  the  Magistrate  proceed 
further.  It  is  intendetl  to  prevent  the  Magistrate  from 
rashly  interfering  with  questions  of  possession  which 
should  ordinarily  be  decided  by  the  Civil  Courts,  unless 
in  cases  where  a  breach  of  the  pe;ice  it  the  commis^on 
of  a  crime  is  apprehended,  and  where  it  is  noce»sary  for 
the  preservation  of  the  public  order  that  steps  be 
taken  by  the  Criminal  Court. 

We  quash  the  onler  of  the  Deputy  Magialmte. 

Kanp^  7.— I  am  of  the  same  opinion. 


**  II  dispute  likely  to  occasion  a  breach  of  the 
**  peace,  before  the  Magistrate  proceeds  far- 
**  thor."  Now  the  term  *  adjudioafcion*  in 
the  above  passage  means  a  finding  on  legal 
evidence.  The  finding  of  the  Magistrate  in 
this  case  is  only  on  a  Police  Report,  which  Mr. 
Rochfort  for  the  opposite  party  very  properly 
admits,  and  which  per  se  is  no  legal  evidence 
ill  the  case.  Legal  evidence  must  be  some- 
thing upon  oath,  or  something  to  which  the 
Magistrate  himself  deposes  as  having  seen 
with  his  own  eyes ;  but  what  he  has  acted 
upon  in  this  case  is  no  such  legal  evidence, 
and  therefore  no  judicial  adjudication  caa 
be  said  to  have  been  come  to  in  this  case. 

It  is  pressed  upon  us  that  there  are  many 
other  cases  on  the  file  showing  that  there  were 
disputes  with  regard  to  this  land,  but  those 
o/her  cases  can  be  no  evidence  of  an  intended 
breach  of  peace  on  this  special  occasion,  nor 
was  any  document  connecfei  with  any  of 
those  cases  referred  to  by  the  Magistrate  c» 
the  ground  of  his  action.  Each  case  must  ho 
decided  upon  legal  evidence  bearing  upon  its 
own  facts  and  with  reference  to  its  own  sur- 
rounding circurastfinces. 

We  set  aside  the  order  of  the  Magistrate,  but 
we  express  no  opinion  as  to  any  title  or 
possession  of  either  party  under  decrees  or 
otherwise.  That  is  a  matter  beyond  the 
scope  of  this  reference  under  Section  43 1, 
or  motion  under  Section  405  of  the  Criminal 
Procedure  Code. 

The  order  of  the  Magistrate  is  set  aside. 


The  I8th  March  1871. 

Present  : 

The  Hou'ble  L.  S.  Jackson,  Judge. 

Prooedare— Sammons^Breaoli  of  tho 
peace— Heoogrnlzanoe. 

Reference  to  the  High  Court  under  Sec- 
tion 434  of  the  Code  of  Criminal  Proce- 
dure by  the  Officiating  Sessions  Judge 
of  Tirhoot. 


Koonjebhary    Chowdhry 
Qurain. 


versus     Eknnlh 
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The  summons  to  a  person  to  show  cause  why  he 
should  not  be  required  to  furnish  recognizances  to  keep 
the  peace  should,  under  Section  28S,  Code  nf  Criminal 
Procedure,  set  out  the  substance  of  the  information 
against  him. 

When  the  party  summoned  shows  cause,  the  Magis- 
trate in  taking:  f-vidence  should  look  not  merely  to  the 
question  of  possession,  but  also  whether  he  is  satisfied 
that  there  was  a  probability  of  a  breach  of  the  peace. 

Heference, — This  case  arose  out  of  a  re- 
port from  a  Police  Officer  in  the  Durbhun- 
gali  Siib-division  to  the  effect  that  he  was 
fipprehcDsive  that  a  breach  of  the  peace  was 
likely  to  occur  by  one  party  or  the  other. 
On  this  the  Assistant  Mngistrate of  Dur- 
hhiingah  isi^ued  a  summons,  under  Section 
2H3,  calling  on  both  parlies  to  sliow  cause 
why  they  should  not  be  bound  down  to  keep 
the  pence  for  one  year  in  a  securiiy-bond 
of  5,000  rupees  each.  Roth  parlies  appear- 
ed and  the  Assistant  Mngistrate  appears  to 
linve  examined  certain  witnesses  on  the  side 
of  Kooijj  Behary  Chowdhry,  and  these 
alone;  and  he  recorded  his  opinion  tliat  such 
evidniice  clearly  xnade  Koonj  Behary  Chow- 
dhry in  the  wrong  and  shewed  tliat  Eknath 
Gurain  was  in  possession.  He  considered 
that  Koonj  Behary  Chowdhry  has  not  been 
dispossessed,  and  accordingly  ordered  him 
to  give  rupees  5,000  as  security  to  keep  the 
peace  towards  Eknath  Garain  for  one  year. 

Koonj  Behary  has  now  appealed  to  me  to 
call  for  the  records  <»f  the  case  and  refer  it 
to  the  High  Court,  alleging  several  irregu- 
larities and  errors  of  procedure. 

I  find  on  examining  the  case  that  there 
are  three  distinct  illegalities  requirin^f  revi- 
sion ;  and  I  beg  to  ask  the  High  Court  to 
quash  the  order  of  the  Assistant  Magistrate 
and  pass  such  order  as  may  seem  proper. 

The  first  illegality  ip,  as  urged,  that  the 
•ummons  does  not  set  forth  the  suhsiance  of 
the  information  as  required  by  Section  283. 
It  merely  calls  upon  the  two  parties  to  show 
cause  why  they  should  not  be  bound  down 
to  keep  the  peace,  but  it  does  not  say  on 
whose  information  or  in  reference  to  what 
cause  of  quarrel  the  bond  is  required. 

The  second  illegality  is  that  the  Assistant 
Magistrate  failed  to  take  evidence  as  to  the 
probability  of  a  breach  of  tlie  peace  and  to 
adjudicate  thereupon  :  the  evidence  of  the 
witnesses  he  recorded  was  not  on  that  point. 


The  third  illegality  is  that  the  Assistant 
Magistrate  without  having  instituted  pro- 
ceedings, as  required  under  Section  318, 
Criminal  Procedure  Code,  has  pronounced  ou 
the  question  of  possession. 

Under  these  circumstances  the  order  is,  I 
consider,  invalid  and  should  be  referred  to 
the  High  Court  for  reversal. 

The  rase  is  not  one  in  which  any  explana- 
tion from  the  Lower  Court  appears  ne- 
cessary. 

Judgment  of  the  High  Court : — 

I  think  this  order  has  been  irregularly 
made. 

The  first  objection  stated  by  the  Jud?e 
would  not  lead  me  to  this  conclusion,  unless 
it  appeared  that  the  petitioner  had  been 
prejudiced  by  the  omission,  though  doubtless 
the  direction  of  the  law  tliat  the  summons 
should  set  out  the  substance  of  the  informa- 
tion is  very  important  and  ought  to  be  care- 
fully complied  with. 

But  it  nowhere  appears  that  on  the  peti- 
tioner attending  in  obedience  to  the  sum- 
mons, the  Magistrate  was  "  satisfied  that  it 
was  necessary  for  the  preservation         * 

*  *  ♦         to    take   a  bond" 

(Section  288);  and  the  evidence  tnken,  which 
was  on  the  petitioner's  sidei  suggests  nothiot; 
of  the  kind. 

And  Section  287,  Code  of  Criminal  Proce- 
dure, directs  that  if  the  Magistrate  be  not 
satisfied,  &c.,  he  is  to  discharge  the  peraou 
summoned. 

All  that  the  Magistrate  seems  to  liave  hml 
in  his  mind  in  examining  the  witnesses  wna 
the  question  of  possession^  which  he  seems 
to  decide  against  the  petitioner,  though  the 
inquiry  before  him  was  not  of  the  nature  of 
a  proceeding  under  Section  318,  Code  of  Cri- 
minal Procedure. 

The  power  to  require  recognisances  and 
sureties  of  the  peace  is  a  very  important  one, 
and  the  Court  would  not  desire  to  lie  ap  the 
hands  of  Magistrates  in  exercising  it;  but  it 
should  be  apparent  that  in  making  such  aa 
order  the  Magistrate  should  have  had  pre- 
sent to  his  mind  the  conditions  under  wLidi 
such  an  order  can  alone  be  made. 
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The  25th   March  1871. 

Present  : 

The  Hon'hle  G.  Loch  and  A.  G.  Macpherson, 
Judges. 

Proeedare  — Sanction  to  proseoute — 
Sections  X70  and  «26,  Code  ef  Crimi- 
nal Frocedare. 

The  Queen  versus  Mohima  Chunder  Chucker- 
butty,  Appellant. 

Commuted  ly  the  Magistrate  and  tried  hy    the 

Sessions  Judge  of  Backergunge  on   a   charge 

of  fraudulently   using  forged  documents  as 
genuine. 

Baboo    Juggadanund    Mookerjee  for   the  Pro- 
secution. 

Bahoos  Kalee  Mohun  Dass  and  Doorga  Mohun 
Dass  for  Appellant. 

Where  sanction  ander  Section  170  of  the  Code  of 
Crimizial  Procedure  to  prosecu  e  a  person  criminally 
for  fabricating  false  evidence  was  not  given,  it  was  held 
that  iheerri-r  was  not  cured  by  Section  426  of  that  Code, 
and  the  person  charged  was  ordered  to  be  discharged* 
The  sanction  given  by  the  Sessions  Judge  after  the 
case  was  committed  to  him  and  the  prisoner  had  pleaded 
to  the  charge  is  not  a  sanctioa  contemplated  by 
the  law. 

Loch,  J. — In  a  suit  for  arrears  of  rent  for 
1271,  1272  and  1273,  instituted  before  the 
Deputy  Collector,  Moulvie  Dilwar  Kossein 
Khan,  by  one  Essur  Chunder  Roy,  the  defend- 
ant Mohima  Chunder  Chuck erbutty  pleaded 
payment  and  fi^ed  six  receipts.  The  case, 
hoi^ever,  was  ultimately  decreed  in  favor  of 
the  plaintiff.  In  that  case  there  were  three 
defendants,  and  no  appeal  was  preferred  from 
the  decree  passed  by  the  Deputy  Collector  on 
the  17th  June  1870.  Subsequent  to  the 
making  of  that  decree,  the  plaintiff,  Essur 
Chunder  Roy,  applied  to  the  Deputy  Collector 
for  permission  to  prosecute  Gooroo  Churn  and 
Nobin  Chunder  criminally,  and  the  Deputy 
Collector  on  the  30th  July  1870  ma^le  this 
order — **  The  judgment  shows  that  the  da- 
''  khillas  filed  by  the  defendant  are  fnlse. 
*'  Sanction  is  therefore  given  to  the  petitioner 
**  to   prosecute   the    defendant     criminally/* 


It  is  clear  that  this  petition  and  its  sanction 
related  only  to  the  parties  mentioned  therein, 
namely,  Gooroo  Chum  and  Nobin  Chunder. 

Subsequently,  on  the  29th  August  1870, 
Essur  Chunder  Roy  presented  a  second  peti- 
tion to  the  Collector,  praying  that  he  might  be 
allowed  to  prosecute  Gooroo  Chum,  Nobin 
Chunder  and  Mohima  Chunder,  the  prisoner 
now  before  us,  and  others,  and  the  Collector 
upon  that  petition  made  the  following  order : — 
**  Sanction  has  already  been  given  once  by 
*'  the  Deputy  Collector.  I  however  have  no 
'*  objection  to  give  it  a  second  time  as  peti- 
**  tioner  desires  it  Sanction  therefore  is 
"  hereby  given  to  the  petitioner  to  institute 
**  a  charge  of  forgery,  &c.  This  sanction  is 
**  given  under  Section  1 70  of  the  Criminal 
'*  Procedure  Code."  It  is  evident  that  this 
order  relates  to  and  confirms  the  sanction 
given  by  the  Deputy  Collect' t  on  the  30th 
July  1870  and  goes  no  further.  The  Col- 
lector merely  repeats  the  sanction  already 
given  by  the  Deputy  Collector,  and  there  is 
nothing  to  show  that  the  Collector  intended 
to  extend  it  to  the  other  persons  mentioned 
in  the  petition. 

It  has  been  urged  before  us  that  the  error, 
if  any,  is  one  which  can  be  cured  by  the 
terms  of  Section  426  of  the  Criminal  Pro- 
cedure Code.  The  words  of  that  Section  are 
to  this  effect — "  No  finding  or  sentence  passed 
^'  by  a  Court  of  competent  jurisdiction  shall 
*'  be  reversed  or  altered  on  appeal  or  revision, 
*'  on  account  of  any  error  or  defect  either  in 
*'  the  charge  or  in  the  proceedings  on  the  trial, 
<'  unless  the  accused  person  shall  have  been 
<'  sentenced  to  a  larger  amount  of  punish- 
*'  ment  than  could  be  awarded  for  the 
"  offence," — and  so  on.  But  the  error  in 
this  case  has  been  committed  neither  in  the 
charge  nor  in  the  proceedings  on  the  trial.  The 
error  has  been  committed  at  the  commence- 
ment, and  no  proceedings  should  have  taken 
place  previous  to  sanction  being  given. 

It  ha«  been  further  contended  that  as  this 
suit  was  for  an  amount  of  rent  above  lOOrupees, 
the  Collector's  Court  was  not  the  proper  Court 
to  which  application  should  have  been  made 
for  permission  to  prosecute  the  defendants 
criminally  ;  and  that  the  proper  Court  is  the 
Judge's  Court  to  which  the  appeal  would  lie. 
As  we  think,  however,  that  no  sanction  has 
been  given  as  regards  the  prisoner  now  before 
us,  it  is  unnecessary  for  us  to  determine  that 
point.  The  sanction  given  by  the  Sessions 
Judge  after  the  case  had  been  committed  and 
the  prisoner  pleaded  to  the  charge  and  the 
trial  had  actually  commenced,  is  clearly  not  a 
sanction  contemplated  by  the  law. 
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Such  being  the  case  we  think  that  the  pro- 
ceedings taken  against  the  prisoner  before  ns 
must  be  quashed  and  the  prisoner  discharged. 

Macph&rson,  /. — I  concur. 


The  25th  March  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onoocool 
Chunder  Mookerjee,  Judges. 

Jury— Svldenoe. 

The  Qneen  versus  Bahnr  Ali  Kahar,  Appellant. 

Committed  ly  the  Magistrate  and  tried  hy  the 
Sessions  Judge  of  Dacca  on  a  charge  of 
Murder, 

Conviction  by  a  Jury  set  aside  in  a  case  of  murder  in 
ivhich  there  was  a  total  absence  of  all  evidence  to  show 
that  the  prisoner  had  committed  the  crime. 

Jackson,  J. — The  prisoner,  Bahar  Ali,  has 
been  sentenced  to  transportation  for  life  on  a 
conviction  of  the  offence  of  murder.  The 
prisoner  was  tried  at  Dacca  by  the  Sessions 
Judge  with  the  assistance  of  a  Jury,  who 
returned  a  verdict  of  guilty  against  the  pri- 
soner. 

On  perusing  the  proceedings,  the  question 
which  appears  to  us  really  to  arise  on  the 
evidence  given  on  the  trial  is  whether  there 
is  evidence  at  all  to  connect  the  prisoner  with 
the  crime.  If  there  is  a  total  absence  of  all 
evidence  to  show  that  the  prisoner  had  com- 
mitted the  crime,  the  conviction  by  the  Jury 
cannot  be  allowed  to  stand :  it  will  be  bad  in 
law  and  must  be  set  aside.  It  appears  to  us 
that  in  this  case  there  is  a  total  absence  of  all 
evidence  of  any  sort  whatever  to  prove  that 
the  prisoner  committed  the  murder  of  which 
he  has  been  convicted.  The  evidence  shows 
that  he  and  his  wife,  a  young  girl  of  9  or  10 
years  of  age,  were  sleeping  at  night  in  their 
house.  The  other  members  of  the  family 
were  sleeping  in  the  same  compound.  The 
mother  of  the  prisoner  on  awaking  towards 
the  morning,  went,  hearing  a  noise,  to  their 
house  and  found  both  the  prisoner  and  his 
wife  lying  on  the  ground  with  their  throats 
cut;  the  prisoner's  wife  was  dead,   and  the 


prinoDer  was  most  severely  wounded  bat  was 
still  alive.  The  prisoner  was  sent  to  the  hos- 
pital at  Dacca,  where  after  several  months  he 
recovered. 


The  prisoner  has  been  charged  with 
dering  his  wife.  No  evidence  whatever  is 
adduced  to  show  that  there  was  any  motive 
whatever  for  his  committing  such  a  morder ; 
there  is  no  evidence  of  any  quarrel ;  tbere  is 
no  evidence  whatever  why  the  priaoner 
should  have  attacked  his  own  wife.  There  is 
no  evidence  whatever  also  to  prove  that  tiie 
wound  inflicted  on  the  throat  of  the  prisonef 
was  inflicted  by  himself.  Had  it  been  dis- 
tinctly proved  that  it  was  suicidal,  that  fad 
would  have  been  some  evidence  to  prove  that 
he  also  cut  his  wife*s  throat.  The  point, 
however,  seems  to  have  altogether  escaped 
the  notice  of  the  Deputy  Magistrate  who 
conducted  the  investigation.  There  seems 
to  have  been  no  examintion  of  the  wounds  of 
the  prisoner,  or  if  there  has  been  there  is  no 
certificate  or  report  of  it  upon  the  record, 
and  the  medical  man  who  attended  him  has 
not  been  examined  in  any  way  upon  the  sah- 
ject  This  perhaps  under  the  circumstanees 
would  have  been  the  only  piece  of  evidence 
which  could  have  been  obtained,  but  there  has 
been  no  attempt  to  adduce  it. 

There  is  also  some  difficulty  in  connecting 
the  evidence  as  to  the  finding  in  the  prisoner's 
house  of  the  dao  with  which,  it  is  said,  the 
murder  was  committed,  with  the  position  in 
which  the  prisoner  was  found  when  the  mur- 
der was  discovered.  There  is  no  evidence  to 
show  that  the  dao  was  found  in  any  way  near 
the  prisoner.  If  he  had  inflicted  upon  him- 
self the  very  severe  wound  which  undoubted- 
ly had  been  inflicted  upon  him,  he  could 
hardly  have  had  strength  sufficient  after  in- 
flicting such  a  wound  to  have  removed  the 
dao  to  any  great  distance.  It  is  of  course 
possible  that  some  of  the  females  may  have 
removed  the  dao  afterwards ;  but  there  is  no 
evidence  to  prove  that  the  dao  was  found  any- 
where near  the  prisoner.  Again  there  is  no 
evidence  that  the  murder  was  committed  with 
this  dao. 

The  prisoner's  own  account  of  the  facts  is 
that  some  person  came  in  the  middle  of  Uie 
night  and  cut  his  wife's  and  his  throat  and 
went  away.  The  prisoner  does  not  know  or 
say  who  committed  the  act.  It  may  be  a  true 
answer  or  it  may  be  a  false  one.  It  may  still 
be  that  the  prisoner  did  cut  his  wife's  throat. 
But  there  is  no  evidence  upon  which  any  cer- 
tainty upon  the  point  can  be  established  agaiost 
the  prisoner. 
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In  the  abseooe  of  all  motive — in  the  absence 
of  fill  evidence  connecting  him  with  the  mur- 
der— and  in  the  absence  of  all  enqairy  as  to 
whether  the  wound  on  his  own  throat  was 
suicide  or  not — the  only  conclusion  at  which 
we  can  arrive  is  that  there  is  no  evidence 
upon  which  the  prisoner  can  be  convicted  of 
the  murder  with  which  he  is  charged. 

This  case  being  one  of  some  importance, 
and  there  being  some  hesitation  in  our  mind 
to  interfere  with  the  verdict  of  the  Jury,  we 
asked  the  learned  Chief  Justice  to  hear  the 
caae  with  us,  and  he  concurs  in  the  opinion 
which  we  take  of  the  case  and  thinks  that 
the  prisoner  must  be  acquitted.  The  prisoner 
will  accordingly  be  acquitted,  and  the  convic- 
tion and  the  sentence  against  him  will  be  set 
aside. 

The  Sessions  Judge  does  not  say,  as  he 
should,  whether  he  agreed  in  the  verdict  of 
the  Jury. 

MookerJMy  J, — I  entirely  concur.  I  think 
there  was  no  evidence  in  this  case  to  go  to  a 
Jury.  I  would  acquit  the  prisoner  and  direct 
Ilia  immediate  release. 


The  25th  March'l 871. 

Present : 

The  Hon'ble  B.  V.  Bayley  and  Dwarkanath 
Mitter,  Judges. 

Flimder  of  orops— Claim  of  property* 

Reference  to  the  High  Court  under  Section 
484  of  the  Code  of  Criminal  Procedure 
by  the  Magistrate  of  Monghyr. 

Nasaib  Chowdhry  versus  Nannoo  Chowdhry. 

The  mere  assertion  of  a  fair  claim  of  property  or 
eight,  or  the  mere  existence  of  a  doabt  as  to  right  is 
not  aofficient  to  justify  an  acquittal  in  a  case  of  plunder 
of  crops.  The  claim  to  the  property  must  be  prootd  by 
erklcnce  to  be  fair  and  good. 

Bayley,  J. — Thb  question  before  us  in 
this  reference  is,  whetlier  under  the  fuels  of 
the  case  ms  sliown  by  the  evidence,  the 
Sessions  Judire  is  right  in  reversing  the 
order  of  the  Magistrate  and  acquitting  the 
party  defeudaoi  convicted  by  the  Hngistrate 
of  plunder  of  crops. 


The  Jud<re's  decision  in  its  main  point  is. 
that,  '*  assnrnino:    the   ncconnt   of  the  com- 
'*  pininnnt  aiidof  his  witnesses  to  be  correct/ 
*^  the  oircnmstances  of  the   case  show  thai 
'*  the  appeUiint  in    taking   the  crops  acted 
*'  under  a  color  of  right ;  and   however   ill- 
*'  founded    the   cinim    may  be,  stilt  the  de- 
**  fendant   is  not  guilty  of  the  crime  of  theft' 
'*  by    asserting    if."     Again,    the    Sessions; 
Jud<;e   remurks    that   '*  the   Police    Report 
*'  confirins  the  theory  that  thoujfh   the  lak- 
"  ing  might   be    wrongful   and    fraudulent, 
''still  it  was  not  without  a  color  of  riglfl  ; 
**  and  hence  a  conviction  for  theft  is  bad.'' 
The  Sessions  Judge  concluded  by  stating — 
"  The  rule  in  such  cases  seems  to  be  thai 
**  if  there  benny  fair  claim   of  property  or/ 
'*  right  in  the   prisoner,  or  if  it  be  brought 
'<  into  doubt  at  all,  the  Court  will  direct  an 
**  acquittal."  ' 

Now,  the  rule  of  law  is  thus  not  quite . 
correctly  stated.  The  mere  assertion  of. 
a  fair  claim  of  property  or  right  or  the* 
mere  existence  of  a  doubt  is  not  enoazlik^ 
The  claim  of  property  must  be  proved  by 
evidence  to  he  fair  and'  good  ;  and  the 
Sessions  Judge's  judgment  ought  to  have 
set  forth  fully  how  that  proof  was  shewn  by 
evidence  ;  and  especially  in  this  case  where 
the  judgment  of  a. Lower  Court  detailing  in 
a  clear  and  cogent  manner  all  the  bearings 
and  force  of  the  evidence  on  the  record  was 
reversed.  Further,  it  is  not  correct  in  the^ 
Judge  to  say  '*if  it  be  brought  into  doubt 
at  alL**  It  must  be  shewn  that  there  is  a 
reasonable  doubt,  and  how  on  the  evidence 
on  both  sides  the  reasonableness  of  the 
doubt  is  supported,  lu  this  view  it  is  here 
necessary  to  go  into  the  facts  proved  iu 
evidence  to  see  if  the  law  has  been  properly 
applied. 

We  have  carefully   perused  all   the  evid- 
ence.    It   is   proved   that   the  complainant 
was  in  possession  under  a  deed,  such  as   is 
ordinarily   on    such    a   good   deed   of  titl^. 
There  is  no  reason  to  doubt  that  it  was  such 
a  title  as  ensured  or    ought  legally  to   have 
ensured  to  him  quiet  possessiou.     It  is  shewn 
that  the  complainants  sowed  and  tended  the 
crops    Now,  on  the  other  hand,  we  find  that 
there  was  a  report  to  thn  Police  on  tite  16tli ' 
June  of  intended  breach  of  the  peace.     On 
enquiry   by   the   Police  no  signs  of  such  a* 
state  of  things  was  found.     But  taking  all 
the  other  facts  and  circomstanoes  into  con-  • 
sideraiion,  we  are  not  satisfied  thai  the  plea  . 
of    right   set   up   by  the  prisoner  was  alto** 
getber  without  foundation.     The  genuine- 
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ness  of  the  chitii  is  admitted,  and  there  was 
reason  for  the  dereadant  to  think  that  com- 
ing whence  ii  did  it  gave  a  ground  of  title. 
While  therefore  we  express  our  dissent  with 
the  view  of  the  law  laid  down  by  the 
Sessions  Judge,  we  gire  tlie  prisoner  the 
benefit  of  our  doubts  on  the  eyidence,  and 
80  far  affirm  the  order  of  acc^uittal. 

JRUer^  /i-*-I  am  of  the  same  opinion. 
The  evidence  for  the  prosecution  is  not  at  all 
sufficient  to  satisfy  me  that  the  prosecutor 
was  in  possession  of  the  land  ;  and  the  de- 
fendant has  proved  that  he  had  a  fair  title 
to  it.  Under  these  oircurostanees  the  con- 
viction cannot  be  supported  ;  and  I  would 
therefore  affirm  the  Judge's  decision,  though 
I  entirely  differ  from  him  in  the  view  of  the 
law  which  he  has  taken. 


The  1st  April  1871. 

Present : 

The  Son'ble  H.  Y.  Bayl^  and  Dwerkanath 
Mitter,  Judges, 

9voe«4iira  —  Oliaa^a  —  PiuiliUimeBt-^ 
Seotlon  4  Act  ZVZZ  of  1862— Seo- 
tloa  «2i6f  Oodo  of  OrlmliMa  Prooe- 
dnro. 

Mohabeer  Singh^  PettUaner. 

Baboo  Rdli  Prosunno  Dutt  for  the  Petitioner. 

In  a  oase  in  whioh  the  tocused  was  charged  under 
Sections  of  the  Penal  Code  of  an  offence  which  was  com^ 
mitted  hefore  the  Penal  Code  caoae  into  operation,  it  was 
b«ld  that,  having  Tegud  to  S«:tion  4  Aot  XVII  of  1862 
and  Section  426  of  the  Code  of  Criminal  Procedure,  the 
eiror  of  prooedare  was  not  sufficient  to  vitiate  the  con- 
TictioB  to  long  aa  the  punishment  awarded  aa  under 
the  Penal  Code  did  not  esoeed  that  whieh  was  the  legal 
pSDsUy  lor  tha  off«icf  before  tba  PMal  Code  became 
law. 


Bayley,  J. — Wb  think  this  application  under 
Section  404  of  the  Criminal  Procedure  Code 
must  be  rejected.    The  first  ground  taken  ia 
that  the  prisoner  was  indicted  on  two  charges 
specifically  made  under  the  Sections  of  the 
Penal  Code,  the  offence  haying  been  admittedly 
committed  before  the  Penal  Code  came  into 
operation.    This    being   admitted,   the  only 
question  is  how  to  regard  the  matter  with  re- 
ference to  the  provisions  of  Section  4  Act  XYII 
of  1862  and  Section  426  of  the  Criminal  Pro- 
cedure Code.    It  is  quite  clear  that  wliether 
there  are  defects  in  the  procedure  or  not,  it 
was  never  intended  that  an  alleged  oflfenes 
should  go  unpunished  so  long  as  it  was  pitived 
to  be  an  offence  against  the  law  existing  whea 
it  was  committed,  and  so  long  as  the  punish- 
ment awarded  as  under  ^e  Penal  Code  does 
not  exceed  that  which  was  tiie  legal  penalty 
for  the  offence  before  the  Penal  Code  came 
into  operation.     We  have  heard  the  evidence 
read  out  to  us,  and  the  substance  is  that  on  a 
Police  Officer  acting  in  the  exercise  of  his 
duty  under  the  x>rders  of  his  superior  officer 
and  acting  legally,  the  accused  attacked  him 
with  a  sword  and  wounded  him  ia  the  ant  to 
the  extent  of  a  barleycorn  in  depdi  and  two  or 
three  inches  in  length.    This  would  certain^ 
have  been  an  assault  with  wounding  under 
the  Criminal  Law  before  the  passing  of  the 
Penal  Code,  and  would  have  been  punishable 
according  to  circumstances  with  imprisonment 
for  a  longer  or  shorter  period,  but  certainly 
for  a  period  of  9  months  which  is  the  sentence 
in  this  case.     We  therefore  see  no  illegality 
or  injui^ce  in  the  orders  of  the  Judge  and  the 
Magistrate,  and  we  reject  this  applicatioa. 
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The  Ist  April  1871, 

Present : 

The  Hon'hle  A.    G.  Macpherson  and  F.   A. 
Glover,  Juiges, 

ZrregrnlaHty— Procedure  — Sentenoe<- 
Repealed  law^Seotlon  «26,  Code  of 
Criminal  Procedure* 

Reference  to  the  High  Court  under  Section  434 
of  the  Code  of  Criminal  Procedure  hy  the 
Magistrate  of  Cuttach 

Rughoonath  Dass  versus   Chuckerdhun   Raut 
and  others. 

Bahoo  Mbhendro  Lall  Mitter  for  Eughoonath 
Dass. 

Where  a  Mapiatrate  convicted  under  certain  repealed 
Sections  of  a  law,  the  Hiph  Court  refused  to  set  aside 
the  conviction  having  regard  to  Section  426,  Code  of 
Criminal  Procedure,  as  the  conviction  and  sentence  might 
have  been  passed  under  Sections  of  the  Penal  Code  and 
no  substantial  injury  had  been  done  to  the  accused. 

Bsferenoe.—Oy  the  10th  December  Rughoo- 
nath Dass  Caijee  laid  information  before  the 
police  that  Chuckerdhur  Raut  and  others  had 
caused  about  200  heads  of  cattle  to  trespass 
on  his  master's  land,  and  that  they  did  mis- 
chief to  the  extent  of  Rs  54  ;  that  as  these 
were  being  led  off  to  the  thannah,  defendant 
and  others  formed  an  illegal  assembly  and  re- 
leased them.  The  police  enquired  into  the 
aase  and  sent  up  three  men  for  trial  under 
Sections  143,  144,  447  Indian  Penal  Code. 

The  case  was  made  over  for  Jfcrial  to  the 
Joint  Magistrate,  who  convinted  all  three 
accused  under  Section  1  Act  XXII  of  1861, 
and  sentenced  Chuckerdhun  Raut  to  a  fine  of 
Rs.  50,  or  in  default  to  rigorous  imprisonment 
for  one  calendar  month,  the  amount  when  rea- 
lized to  be  paid  to  complainant.  The  other  two 
arcosed  were  sentenced  to  a  fine  of  Rs.  3 
each,  or  in  default  one  month's  rigorous  im- 
prisonment, the  fines  when  realized  to  be  paid 
to  Ram  Behara,  a  ryot  of  complainant. 

It  is  objected,  Ist.  that  Sections  J,  2,  3,  4 
Act  XXII  of  1861  have  hem  repealed  by  Act 
XVII  of  1862;  2nd,  that  the  case  was  not 
cognizable  by  thepolice,0nd  ought  to  have  been 
instituted  by  petition  before  the  Magistrate 
on  stamp  paper ;  3rd,  that  Ram  Behara  was 
not  a  party  to  the  case,  never  appeared  in  it 
at  all,  made  no  claim  for  compensation,  and 
oilght  not  to  have  been  awarded  any. 


As  regards  objections  2  and  3,  the  Joint 
Magistrate  could  under  Section  44  Act  XXV 
of  1861,  as  amended  by  Act  VIII  of  1869, 
award  compensation  to  any  person  shown  to 
have  been  injured.  It  was  shewn  in  the 
evidence  that  cattle  had  trespassed  on  and 
injured  Ram  Behara's  field.  The  police  also 
were  competent  to  take  notice  of  the  case 
under  Sections  143,  144,  447,  and  to  send  it 
up  for  trial.  Nor  was  the  Joint  Magistrate 
in  disposing  of  it  bound  to  adhere  to  those 
Sections.  I  do  not,  therefore,  think  these 
objections  of  any  avail.  The  first  however 
is  valid.  Section  1  Act  XXII  of  1861  has 
been  repealed  by  Act  XVII  of  1862,  and  the 
defendants  have  been  convicted  under  a  law 
which  is  not  in  existence. 

The  mistake  is  so  palpable  that  I  have  not 
thought  it  necessary  to  call  upon  the  Joint 
Magistrate  for  an  explanation. 

The  proper  Sections  to  convict  under  were 
426  or  427  of  the  Penal  Code,  and  the  mis- 
take was  purely  accidental. 

As  however  it  is  doubtful  whether  the  sen- 
tence is  under  the  circumstances  legal,  I  refer 
the  case  for  the  orders  of  the  High  Court. 

Judgment  of  the  High  Court  :— 

Macpherson,  J. — Although  in  this  case  the 
Joint  Magistrate  has  no  doubt  convicted  under 
certain  repealed  Sections  of  Act  XXII  of 
1861,  we  think  it  clear  that  he  might,  under 
Sections  426  and  427  of  the  Penal  Code,  have 
convicted  and  have  passed  a  sentence  similnr 
to  that  which  he  has  passed.  Therefore,  with 
reference  to  the  terms  of  Section  426  of  the 
Code  of  Criminal  Procedure,  no  substantial 
injustice  having  been  done  to  the  persons 
who  have  been  convicted,  we  think  that  we 
ought  not  to  reverse  or  alter  the  finding  or 
the  sentence  which  has  been  passed. 


The  6th  April  1871. 
Present : 

The  Hon'ble  W.  Ainslie  and  0.  C.  Paul, 
Judges. 
Ghemloal     Szamlner's   report  —  Bvl- 
denoe— Section  370,  Code  of  Crlmt« 
nal  Prooedoro. 

Committed  hy  the  Magistrate  and  tried  hy  the 
Sessions  Judge  of  Beerhhoom  on  a  charge  of 
murder. 

The  Queen  versus  Bishumbhur  Boss,  Appellant. 
Under  Section  .370  of  the  Codecf  Criminal  Procedure, 
the  oricrmal  report  of  the  Chemical  Examiner  bearing 
his  si^atore.  and  not  a  copy  of  the  report,  should  be 
put  m  evidence.  ^     ' 
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Paul,  J. — In  this  case  it  appears  to  us  that 
the  conviction  should  be  affirmed.  There 
are  certain  clear  facts  in  this  case  which  it 
is  necessary  to  notice.  The  murdered  woman, 
Choramonee  Boishtubee,  was  the  mistress  of 
the  prisoner.  She  was  last  seen  alive  on  the 
26th  Aughran,  and  her  body  was  found  by 
the  Chowkeedar  Gogan  on  the  4th  Pons  in  the 
Heera  Ranchee  tank.  The  finding  of  the  body 
led  to  enquiries  being  made,  which  resulted 
in  the  searching  of  the  cow-house .  of  the 
prisoner  and  the  discovery  of  a  grave  in 
which  a  dead  body  had  evidently  been  in- 
terred. The  earth  in  that  grave  was  moist 
and  emitted  a  bad  smell.  Some  skin  spoken 
to  by  the  medical  witness  as  being  that  of  the 
fingers  of  the  human  hand  was  found  in  or 
near  the  grave.  On  the  discovery  having  pro- 
ceeded thus,  the  prisoner  produced  certain 
silver  ornaments  which  he  had  secreted  in  a 
mulberry  field  ;  and  these  articles  were  identi- 
fied by  the  maternal  uncle  of  the  deceased  as 
hers. 

The  prisoner  made  a  statement,  which  has 
been  duly  recorded,  to  the  efl'ect  that  he  was 
present  at  the  time  the  deceased  woman  was 
murdered  by  three  other  persons ;  that  he  saw 
the  grave  dug  and  her  body  interred ;  and  that 
subsequently  the  body  was  taken  out  and  thrown 
into  the  tank.  The  prisoner  also  says  that  the 
parties  who  murdered  the  woman  were  in  the 
act  of  taking  away  the  ornaments,  but  that 
he  interfered  and  took  them  and  buried  them. 
The  circumBtances  thus  detailed  make  it  clear 
that  Choramonee  was  murdered  at  or  about 
the  25th  Aughrao  ;  that  she  was  buried  in  the 
cow-house  of  the  prisoner,  and  subsequently 
thrown  into  the  tank  where  it  was  found 
by  the  Chowkeedar.  The  only  question  which 
remains  is  who  murdered  her.  If  we  accept 
the  prisoner's  statement,  it  would  appear  that 
he  was  an  accomplice  to  the  act  of  murder ; 
and  he  has  therefore  been  properly  convicted. 
Taking  the  prisoner's  confession  with  the 
general  facts  of  the  case  which  have  been 
proved,  we  think  he  took  an  active  part  in 
the  murder  of  the  deceased.  With  reference 
to  these  views,  the  judgment,  and  sentence 
must  be  confirmed. 

Under  Section  370  of  Act  XXV  of  1861,  a 
report  from  the  Chemical  Examiner  is  evidence 
in  a  criminal  trial,  if  it  hear  the  signature  of  the 
Examiner ;  and  according  to  this  Section  the 
original  report  bearing  the  signature  of  the  Ex- 
aminer should  be  put  in  evidence.  On  the 
present  occasion  we  observe  that  a  copy  of  the 
report  has  been  sent  up  by  the  Magistrate; 
this  is  wholly  irregular.  In  future,  care 
should  be  taken  that  the  original  report  bo 
submitted. 


The  14th  April  1871. 

Present : 

The  Hon'ble  L.   S.    Jackson    and    A.   6. 
Macpherson,  judges, 

Xiand  dlBpates^  Order  bj  paMleser- 
vant— Seotlon  318f  Code  of  Grlmi- 
nal  Procodare— Section  18Bf  Fenftl 
Code. 

Abelakh  Lall  and  others,  Petitioners^ 

versus 

Sirnam  Singh,  Opposite  Party. 

Mr,  B.  T,   Allan  and  Bahao  Kishen  Suem 
Mookerjee  for  the  Petitioners. 

Bahoo  Kali  Kishen   Sein  for  the    Ojfodk 
Party. 

Where  an  order  had  been  made  by  a  Magistratt 
under  Section  318  of  the  Code  of  Criminal  ProcedDieia 
favor  of  A  in  respect  of  certain  land,  and  D  subse- 
quently obtained  an  order  from  the  Collector  dedaring 
him  entitled  to  the  aame  land  in  persoance  of  which  he 
was  put  into  possession  by  an  officer  of  the  ColiecMr ; 
it  was  held  that  before  B  could  be  convicted  under  Ste- 
tion  188  of  the  Penal  Code  of  disobeying  an  order  mtk 
by  a  public  officer,  it  should  be  proved  thatf  was  awsn 
of  the  order  under  Section  318*  and  that  having  tint 
knowledge  he  disobeyed  it. 

Jackson,  J. — It  seems  to  me  that  that  p«t 
of  the  proceedings  of  the  Magistrate  confirm- 
ed on  appeal  by  the  Sessions  Judge,  which 
relates  to  the  conviction  of  the  petitioner! 
under  Section  188  of  the  Indian  Penal  Code, 
ought  to  be  set  aside.  The  supposed  oifence 
under  Section  188  consisted  in  this— that 
whereas  an  ordtr  had  been  made  at  some  plu- 
vious time  in  respect  of  the  land  which  ^m 
the  subject  of  dispute  by  the  Magistrate 
under  Section  318  of  the  Code  of  Criminal 
Procedure, — and  whereas  the  petitioners  sub- 
set^uently  obtained  a  decision  of  the  Collector 
(in  proceeding  to  which  both  the  petitifnert 
who  are  prosecutors  were  parties),  that  is  to 
say,  an  order  or  award  declaring  the  petiii«* 
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ers  entitled  to  a  settlement  for  the  land  in 
qaestion,  and  were  placed  in  possession  of 
that  land  by  an  officer  of  the  Collector ;  the 
Magistrate  considered  him  to  have  thereby 
iafringi^  the  order  made  under  Section  818, 
and  to  have  committed  an  offence  under  the 
I88th  Section  of  the  Code. 

The  Sessions  Judge  who  tried  this  case  on 
appeil  appears  to  have  considered  that  the 
point  for  decision  was  whether  the  opposite 
party,  having  got  an  order  under  Section  318, 
had  been  subsequently  ousted  by  due  course 
of  Law. 

That  however,  it  seems  to  me,  is  not  the 
real  point  for  decision.  The  question  is 
whether,  in  the  circumstances  stated,  the  peti- 
tioner can  be  said  to  have  known  that  by  an 
order  promulgated  by  a  public  servant,  that 
is  to  say,  the  Deputy  Magistrate,  and  then 
iti  force,  he  was  directed  to  abstain  from  a 
certain  act,  that  is,  from  acquiring  and  keep- 
ing possession  of  the  land,  and  with  that 
knowledge  to  have  disobeyed  that  direction. 
Now  it  appears  to  me  that  when,  after  the 
passing  of  the  oider  under  Section  318,  the 
Collector,  assuming  to  act  on  the  part  of  the 
Government  and  to  deal  with  this  land  as 
being  land  of  a  khas  mehal,  made  an  award 
in  favor  of  the  petitioners,  and  placed  them 
in  possession  through  his  own  officers,  he  did, 
to  say  the  least  by  such  act  give  the  peti- 
tioners cause  to  believe  that  they  were  there- 
by entitled  to  receive  and  retain  possession  of 
the  land  to  which  such  award  related,  and 
consequently  they  could  not  have  been  said 
to  have  voluntarily  committed  an  offeooe 
under  Section  188* 

Without  placing  the  decision  of  the  Court 
at  all  upon  the  ground  which  I  am  about  to 
state,  I  think  it  may  be  added  that,  consider- 
ing that  thd  offence  supposed  to  have  been 
committed  under  Section  188  arose  out  of  the 
very  same  act-  which  had  formed  the  ground 
of  a  conviction  under  Section  144,  while  I 
admit  that  the  Magistrate  was  legally  com- 
petent to  convict  the  prisoners  under  both 
Sections,  it  seems  to  me  to  have  been  at  least 
aa  unnecessary  and  harsh  proceeding,  when  a 
severe  sentence  had  been  already  passed  under 
Section  1 44,  to  pass  a  further  sentence  of  fine 
under  Section  188. 

I  think  the  order  of  the  Magistrate  to  the 
extent  I  have  stated,  that  is  to  say,  as  regards 
the  conviction  under  Section  188,  must  be  set 
aside. 

Maephsrson,  J, — I  concnr. 


The  15th  April  1871. 

Present : 

The  Hon*ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  che  Hon'ble  G.  Loch,  Judge. 

Tbeft  ~  Joint    proprietor  —  Soetlon 
378f  Penal  Code* 

Reference  to  the  High  Court  under  Section  434 
of  the  Code  of  Criminal  Procedwrc  hy  the 
Officiating  Jliagistrate  of  Backergunge. 

Xeamuddin  versus  Allah  Buksh. 

Section  878  of  the  Penal  Code  does  not  iaclnde  under 
the  otfence  of  theft  the  case  when  ooe  joint  proprietor 
take«  into  his  own  sole  poesesAion  property  belonging  to 
himself  and  his  co-proprietors  which  had  previdasly  beeii 
in  their  joint  custody. 

Norman,  C.  /. — The  point  in  this  case  is  as 
follows : — 

Eeamuddin,  the  gomashtah  of  a  shop  call- 
ed the  shop  of  Ifozuffer  Meah,  was  coming 
out  of  the  Small  Cause  Court  with  some 
books,  a  khutean  and  a  jummah  khuruch  ac- 
count,  belonging  to  that  shop. 

Allah  Buksh,  who  had  a  share  in  that  shop, 
took  these  books  out  of  the  possession  of 
Keamuddin,  and  kept  them  against  the  will  of 
Keamuddin,  saying  they  were  his. 

The  Deputy  Magistrate  says — «*  The  fact  of 
**  Allah  Buksh  having  a  right  to  the  papers 
'<  is  not  questioned  in  this  case.  He  may 
^*  have  every  right  to  them ;  but  so  long  as 
*^  they  are  legally  in  the  possession  of  another 
'*  person, '  he  cannot  get  possession  of  them 
'*  except  through  the  Civil  Court.  It  matters 
**  little  either  whether  ho  is  any  special  gainer 
**  by  taking  possession  of  the  papers,  when 
*^  the  fact  remains  that  he  did  take  tliem — and 
<'  that  against  the  will  of  the  complainant." 

The  Deputy  Magistrate  found  Allah  Duksh 
guilty  of  theft,  and  sentenced  hito  to  a  fine  of 
rupees  10,  and  ordered  the  papers  to  be  re*^ 
turned  to  the  complainant 

It  appears  to  me  that  this  conviction  cannot 
be  sustained. 

Keamuddin  was  the  servant  of  the  prisoner, 
Allah  Buksh,  and  his  partners.  By  Section 
27  of  the  ludian  Peual  Code,  it  ia  declared 
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that  when  property  is  in  the  possession  of  a 
person's  servant,  it  is  in  that  person's  posses- 
sion within  the  n^eaning  of  the  Code. 

The  khutean  and  jumma  khuruch  account 
must,  thereforOi  be  taken  to  have  been  in  the 
possession  of  Allah  Buksh  and  his  co-sharers 
at  the  time  when  Allah  Buksh  took  them  from 
Seamuddin. 

Section  378  does  not  inclnde  trader  the 
offence  of  theft  the  case  when  one  joint  pro- 
prietor takes  into  his  own  sole  possession  pro- 
perty belonging  to  himself  and  his  co-proprie- 
tors, which  had  been  previonsly  in  their  joint 
custody.  If  the  law  were  as  supposed  by  the 
Magistrate,  no  master  could  safely  take  his 
own  property  from  the  band  of  his  servant. 
No  partner  in  a  business  could  safely  take  a 
rupee  from  the  till  for  the  most  urgent  neces* 
sity. 

It  may  be  that  the  accused  did  or  intended 
to  do  some  wrong  to  his  co-sharers  in  taking 
possession  of  the  books.  But^  if  so,  the  of- 
fence, if  any,  is  not  theft. 

I  am  of  opinion  that  the  conviction  and 
order  of  the  Deputy  Magistrate  must  be 
quashed  and  the  fine  refunded. 

Zoeh,  J. — To  constitute  the  offence  of  theft, 
there  must  be  not  only  a  taking  against  the 
will  of  the  person  in  possession,  but  a  taking 
dishonestly.  The  definition  of  **  Dishonestly," 
as  given  in  Section  24  of  the  Penal  Code, 
is  the  doing  any  thing  with  the  intention  of 
causing  wrongful  gain  to  one  person  or  wrong- 
ful loss  to  another  person.  Did  Allah  Buksh 
take  the  book  from  the  gomashtah  dishonestly 
as  defined  above  ?  He  does  not  appear  to  have 
done  so  with  any  intent  to  injure  his  co -part- 
ners or  to  derive  gain  to  himself.  It  is  true 
that  the  gomashtah  says  in  his  examination 
that  the  papers  showed  an  entry  of  rupees 
600,  by  not  showing  which  the  accused  would 
gain.    But  there  is  nothing  to  show    that 


Allah  Buksh  intended  to  make  away  with 
these  papers,  and  the  gomashtah  admits  that 
they  were  heretofore  in  the  possession  of 
Allah  Buksh  and  his  two  co-sharers.  I  do 
not  think  the  charge  of  theft  is  made  out, 
and  I  concur  with  the  Chief  Justice  in  quash- 
ing the  conviction  and  directing  the  repaj- 
ment  of  the  fine. 


The  21st  April  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mae- 
phersoD,  Judges. 

Proeediire— FlosTgingr — Previous  oon* 
viction. 

The  Queen  versus  Nuzee  Nushyo,  Afi^lmL 

Committed  hy  the  Magistrate  and  tried  hy  the 
Sessions  Judge  of  Rungpore  on  a  charge  (^ 
thefi  in  a  building. 

As  a  ntle^  before  flogging  is  given  as  an  adcUtioQa] 
punishment,  there  ought  to  be  formal  evidence  upon  tb» 
record  of  the  previous  eonvictionsrelied  on.  The  ceo- 
viction  and  identity  of  the  prisoner  ought  to  be  proved 
in  the  regular  way.  A  mere  kyfeut  is  no  evideace  what- 
ever. 

Macpherson^  J. — I  ses  no  reason  to  inter- 
fere, as  the  prisoner  admitted  having  been 
twice  before  convicted  of  theft. 

I  desire  to  add,  however,  that,  as  a  rule, 
before  flogging  is  given  as  an  additional  pu- 
nishment, there  ought  to  be  formal  eridence 
upon  the  record  of  the  previous  coovictioos 
relied  on.  The  conviction  and  identity  of 
the  prisoner  ought  to  be  proved  in  the  regu- 
lar way.  A  mere  kyfeut,  such  as  there  was 
in  this  case,  is  no  evidence  whatever. 

The  prisoner,  however,  by  admitting  the 
convictions,  removed  all  questions  iu  this  par- 
ticular case. 

I  would  dismiss  the  appeal. 

Bayley,  J, — I  concur. 
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The  22nd  April  1871. 

I^esent: 

The  Hon'ble  F.  B.  Kemp  and  F.   A.   Glover, 
Judges, 

Prooednre— Previoos  eonviotion. 

The  Queen  versus  Sheikh  Ramzan,  Appellant. 

Committed  by  the  Assistant  Commissioner  and 
tried  by  the  Deputy  Commissioner  of  Singh- 
hhown  on  a  charge  of  theft. 

A  mere  kyfeut  from  the  record  office  is  not  suffi- 
cient to  prove  a  former  conviction  against  a  prisoner. 
There  should  be  sworn  testimony  to  the  fact,  an<l  alito 
to  the  identification  of  tho  '^ri»oner  with  the  person 
previously  convicted. 

Glover,  J. — There  can  be  no  doubt  that 
the  prisoner  has  been  properly  convicted  of 
theft  under  Section  380,  Penal  Code.  There 
may  be  a  question  as  to  how  much  he  stole, 
but  it  is  clear  that  he  took  at  least  2  rupees. 

The  prisoner  has  been  sentenced  to  4  years* 
rigorous  imprisonment,  apparently  on  account 
of  his  having  been  twice  before  convicted  of 
theft  iu  June  1870  ;  but  there  is  no  evidence 
on  the  record  of  these  convictions.  It  is  not 
enough  for  the  prosecution  to  file  a  kyfeut 
from  the  record  office,  setting  forth  the  fact 
that  one  Sheikh  Ramzan  had  been  twice  be- 
fore convicted  of  theft.  There  should  have 
been  sworn  testimony  to  the  fact*  and  also 
to  the  identification  of  the  prisoner  before 
the  Court  with  the  Sheikh  Ramzan  previous- 
ly convicted. 

If  the  fact  of  the  two  previous  convictions 
be  expunged  from  the  record,  the  offence  of 
which  the  prisoner  has  been:  convicted  does 
not  seem  to  call  for  such  a  severe  sentence  as 
4  years'  rigorous  imprisonment.  We  reduce 
it  to  two  years'  rigorous  imprisonment. 


The  24th  April  1871. 

Present : 

The  Fon'ble  J.  P.  Norman,    Officiating    Chief 
Justice,  and  the  Hon'ble  W.  Ainslio,  Judge. 

Prooedare  —  Aooased  —  DlBobargre  — 
ProBeontor  —  Complainant  —  Sec- 
tions 67  and  180,  and  Chapter  XZV* 
Code  of  Criminal  Prooedare. 

Reference  to  the  High  Court  und^r  Section 
434  of  the  Code  of  Criminal  Procedure  by 
the  Officiating  Sessions  Judge  of  Jessore. 

Tuki  Mahomed   Mundul  versus   Kisto  Nath 
Rai  and  others. 

Where  the  aocased,  who  has  been  duly  samnmned  or 
arre!»ted  under  a  warrant  in  a  case  under  Chapter  XIV, 
Code  of  Criniioal  Procedure,  is  present  to  nic^et  any 
cliarce,  and  no  evidence  is  fortboominfc  ai^i'ist  him  ow- 
in^  to  the  absence  of  the  prosecutor  and  his  witnesses, 
if  it  be  not  shewn  to  the  Magistrate  that  the  case  is 
one  in  which  he  ought  to  adjourn  the  inquirr  under 
Section  224.  the  Magistrate  is  bound  to  dischargo 
such  accused  person. 

Section  180  of  the  Code  of  Criminal  Procedu^-e  was 
not  intended  to  enable  a  Magistrate  in  ordinary  cases 
to  examine  witnesses  in  the  absence  of  the  accused. 
Under  Section  67  of  the  Code  of  Criminal  Procedure, 
a  complainant  has  a  right  to  an  adiudicatiou  uuon 
the  point,  whether  in  the  judgment  of  the  Magistrate 
there  is  sufiicient  ground  fur  proceeding. 

Norman,  C.  J. — Thb  point  referred  to  tho 
High  Court  in  this  case  is,  whether  a  Deputy 
Magistrate  in  dealing  with  a  charge  of  wrong- 
ful confinement  under  Section  342  of  the 
Indian  Penal  Code,  under  Chapter  XIV  of 
the  Code  of  Criminal  Procedure,  has  power 
to  discharge  the  accused  if  the  prosecutor  and 
witnesses  are  not  present  on  the  day  lixed  for 
the  hearing. 

Notwithstanding  the  case  cited  from  the 
1 0th  Weekly  Keporter,  page  31,  I  thiuk  that 
there  is  no  doubt  but  that  where  the  accused, 
who  has  been  duly  summoned  or  arrested 
under  a  warrant,  is  present  to  meet  any  charge 
and  no  evidence  is  forthcoming  against  him, 
if  it  be  not  shewn  to  the  Magistrate  that>  the 
case  is  one  in  which  he  ought  to  adjourn  the 
inquiry  under  Section  224,  the  Magistrate  is 
not  only  authorized  but  is  empowered,  and 
in  fact  required,  to  discharge  such  accused 
person.  The  case  of  the  accused  stands 
thus  : — On  the  day  of  trial  not  only  has  no 
oflfence  been  proved,  but  there  is  no  evidence 
on  which  a  Magistrate  could  possibly  fiud 
that  an  oflfence  had  been  proved. 
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The  point,  however,  does  not  arise  on  the 

facts  of  the  case  before  us.     On  the  28th  of 

December  a  complaint  appears  to  have  been 

preferred  by  the  prosecutor  to  the  officer  in 

charge  of  the  Police  Station,  which  resulted 

in  an  enquiry,  which  must  have  been  by  order 

of    the   Magistrate,   and  a  report  that    the 

charge  of  wrongful  confinement  was  a  false 

one.     Dissatisfied    with    the    result    of    the 

Police  inquiry  on  the  16th  of  January,    the 

prosecutor  made  his  complaint  under  Section 

66  before  the  Joint  Magistrate,   Mr.     *     *, 

who   examined  the  prosecutor  on  the  17th  ; 

but  his   only  order  on  that  complaint   was — 

**   Let  this   be  put  with  the  Police  papers.'* 

There  seems  to  be   an   order    of    the    Joint 

Magistrate  on  the  Police   Report  on  the  16th 

that  witnesses  should  be  in  attendance  on  the 

21st. 

On  the  21st  the  case  was  adjourned  to  the 
28th.  The  complainant's  witnesses  had  been 
summoned, — by  which  authority  I  know  not, 
— and  were  in  fact  then  in  attendance.  On 
the  28tl:  the  case  was  made  over  to  the  Deputy 
Magistrate  who,  in  an  order  stating  that  he 
hiid  no  time  to  take  up  the  case  on  that  day,  I 
fixed  the  1st  of  February  for  hearing  the 
complainant's  witnesses.  On  the  1st  of  Feb- 
ruary the  complainant  nnd  his  witnesses  not 
being  in  attendance,  the  case  was  dismissed 
by  the  Deputy  Magistrate. 

Down  to  this  time  no  summons  or  warrant 
had  issued  against  the  defendant.  The 
Joint  Magistrate  did  not  decide  that  there 
was  no  sufficient  ground  for  proceeding.  All 
that  we  know  on  that  point  is,  that  the  Joint 
Magisirate  and  the  Deputy  Magistrate  be- 
tween them  have  burked  the  case  and  got  rid 
of  a  troublesome  complainant.  I  think  the 
Joint  Magistrate's  proceedings  were  illegal 
and  oppressive. 

The  law  contemplates  no  such  delays  «s 
those  which  the  Joint  Magistrate  has  inter- 
posed between  the  complaint  and  the  adju- 
dication upon  such  complaint* 

I  do  not  think  that  Section  1 80  was  ever 
intended  to  enable  the  Magistrate  in  ordinary 
cases  to  examine  witnesses  in  the  absence  of 
the  accused.  I  do  not  say  that  a  case  may 
not  be  supposed  in  which  such  a  course  may 
be  necessary. 

On  the  I7th  of  January,  with  the  Police 
report  and  the  examination  of  the  complain- 
ant before  him,  it  is  very  difficult  to  see  why 
the  Joint  Magistrate  should  not  have  proceed- 
ed at  once  to  pass  orders  under  Spclion  67. 
Tiie  reference  to  the  Subordinata  Magistrate 


on  the  28th  must  have  been  an  additional 
cause  of  vexation  and  expense  to  the  unfor- 
tunate complainant. 

Delay  in  the  adjudication  upon  complaints 
in  small  criminal  cases  is  a  great  hardship  to 
poor  people,  who  may  be  debarred  from  re- 
sorting to  Courts  of  justice  by  finding  that 
the  remedy  is  an  evil  more  grievous  than  the 
wrong. 

The  complainant  had  and  has  a  right  to 
an  adjudication  under  Section  67,  upon  the 
point  whether  in  the  judgment  of  the  Magis- 
trate there  is  sufficient  ground  for  proceed- 
ing. I  think  it  may  very  well  be  that  the 
complainant's  absence  on  the  day  of  hearing 
may  have  been  caused  by  the  utter  weari- 
ness of  hanging  about  the  Police  station 
in  the  first  place,  and  the  Court  afterwards, 
with  his  witnesses  in  the  hope  ofgettini; 
a  proper  hearing.  I  think  Mr.  ♦  ♦  should 
be  directed  to  restore  the  ease  to  his  own 
file,  and  to  do  now  what  he  ought  to  have 
done  at  latest  within  a  few  days  after  the 
I  31st  of  last  December. 

Aimlie,  J. — It  appears  to  me  that  the 
question  referred  to  this  Court  does  not  arise 
;  in  this  case.  The  Magistrate  had  not  issued 
nor  had  he  made  any  order  to  issue  any  war- 
rant or  summons  to  bring  the  accused  person 
before  the  Court. 

The  matter  was  in  that  stage  to  which  the 
provisions  of  Section  180  of  the  Criminal 
Procedure  Code  apply.  By  Section  249  ss 
amended  by  Act  VIII  of  1869,  the  provisions 
of  Section  180  are  extended  to  cases  triable 
by  the  Magistrate  under  Chapter  XIV  of  the 
Code.  The  Magistrate  had  before  him  a  re- 
port by  the  Police,  on  the  charge  preferred  by 
the  complainant  at  the  Police  Station  to  ths 
effect  that  it  was  a  false  charge. 

On  the  16th  of  January  1871,  he  di- 
rected that  a  limited  number  of  witnesses 
should  be  sent  in  for  examination.  Whetba 
he  had  before  him  at  this  time  the  complaia- 
ant's  petition,  which  bears  date  4th  Magh 
1277,  corresponding  to  the  16th  Janaaiy 
1871,  is  uncertain;  but  this  is  not  material 
When  the  complainant  had  been  examined 
on  the  17th,  he  made  an  order  ^t  bis 
complaint  should  be  put  up  with  the  Police 
papers ;  and  as  he  made  no  further  order  on 
it,  I  think  his  order  of  the  1 6th  must  be 
taken  as  intended  to  be  a  sufficient  order  in 
the  matter  and  as  made  under  Section  1 80. 


By  the  order  of  the  I6th  January,  the  2l8t 
idem  was  fixed  for  proceeding  with  Uie  prelimi- 
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nary  enquiry  under  Section  180,     Apparently       Where  sanction  to  prosecute  on  a  criminal  charce 

•; S^^^i^  4.«i*^«  «.rv  iv.:..»  ;«  «.i,^  -nr;fn<^<.oAa      nnder  Section  169  of  the  Code  of  Criminal  Procedure 

no8t*p8  were  taken  to  bring  m  the^  witne^es,  i  ^^  g,^^„  j„  ^^^  ^^3^  ^j  ^„ly  ^^^  p^,3^„^^  ^^^  ^f  ,^^„ 

prisoners  who  were  tried  tojrei her,  the  Hl^h  Court  di- 
rected the  release  of  the  prisoner  in  regard  to  whom 
such  sanction  was  not  given. 


and  on  the  2l8t  the  Magistrate  made  a  further 
order  that  they  should  be  summoned  to  attend 
on  the  28th. 

On  the  28th  certain  witnesses  attended  under 
the  summons,  and  011  that  day  the  Magistrate 
made  over  the  case  to  the  IXeputy  Magistrate 
with  instructions  to  satisfy  himself  by  ex- 
amining the  witnt^sses  whether  there  were  suffi- 
cient grounds  for  proceedinp;  further,  and  to 
go  on  with  the  case  or  dismiss  it  summarily 
accordingly.  On  the  same  day  the  Deputy 
Magistrate  recorded .  an  order  to  the  effect 
that  he  was  unable  to  proceed  with  the  case 
on  that  day,  and  directed  that  the  witnesses 
Bhould  be  discharged  on  riecognizances  to 
appear  again  on  the  Ist  of  February.  On 
the  1st  of  February  the  case  was  called  on, 
but  neither  complainant  nor  witness  were  in 
attendance  and  it  was  dismissed  on  default. 
Such  being  the  facts,  it  appears  to  me  that 
the  ruling  quoted  by  the  f^essiona  Judge  re- 
ported in  X,  Weekly  Reporter,  Criminal 
Kolings,  p.  31,  does  not  apply.  Still  less  does 
the  ruling  reported  in  XII  Weekly  Reporter, 
p.  27,  Criminal  Rulings,  do  so. 

This  was  a  case  in  which  the  complaint  had 
not  been  admitted  :  the  i^sue  of  process  against 
the  accused  was  dependent  on  the  Court  being 
satisfied  of  the  propriety  of  making  any  order 
in  the  matter.  If  the  complainant  negligently 
Mled  to  appear  and  satisfy  the  Court »  there 
was  nothing  to  make  it  incumbent  on  the 
Deputy  Magistrate  to  proceed  further  with  the 
complaint. 

But  under  the  circumstances  of  this  case, 
1  concur  in  thinking  that  the  non-attendance 
of  the  complainant  on  the  1st  February  ought 
not  to  have  been  treated  as  a  wilful  act  of 
negligence,  and  that  the  Deputy  Magistrate's 
order  of  that  date  dismissing  the  complaint 
should  be  set  aside. 


The  24  th  April  1871. 
Present ; 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Frooedure — Savotlon  to  proseoate— 
Se€tlon  169f  Code  of  Orlmlnal  Pro- 
oedare. 

(Miscellaneous  Case.) 

The  Queen  versw  Rajkishore  Roy  and  another, 
Petitioners. 

Bahoo  Luckee  Churn  Bose  for  the  Petitioners. 


QloveTy  J. — The  objections  urged  in  this 
application  for  revision  of  the  Sessions  Judge's 
and  Magistrate's  orders,  under  Section  404 
of  the  Criminal  Procedure  Code,  are — 

(1)  That  Rajkishore  Hoy  having  been  ac- 
quitted by  the  Deputy  Magistrate,  the  Magis- 
trate had  no  jurisdiction  to  take  up  the  case 
again. 

(2)  That  there  was  no  sanction  to  the  pro- 
ceedings, as  required  by  Section  169,  Code 
of  Criminal  Procedure. 

i 
With  regard   to   the    first  objection,  I  ob- 
serve that  although  the  order  of  the  Deputy 
Magistrate     is     recorded     on     the    printed 
"judgment  of  acquittal"    form,  it    is   clear 
from  the  written   part  of  his  judgment  that 
the  accused  was,  as   a   matver   of  fact,  "dis- 
charged," and  not  "  acquitted."     The   words 
are —  **  Be  discharged  under  Section  250  of  the 
**  Criminal   Procedure   Code,!'   and  this  Sec- 
tion undoubt*»(Uy  refers  to  cases  in  which  no 
charge  has  been  drawn  up,   because  in  the 
Magistrate's    opinion    no   offence  has    been 
proved.     It  has   been  argued   that*  as  some 
evidence  was  taken  on  behalf  of  the  accused, 
the  order  passed  was  in  the  nature  of  an   ac- 
quittal.    If  any   evidence   had   been   taken, 
no  doubt  this  would  be  so ;  hut  there  is  no- 
thing on  the  record  to   show    that  such   was 
the  case.     One  of  the  accused  appears  to  have 
stated    in   his  defence   that  their   innocence 
would  be  shown   from   certain   record, — but 
he  did  not  put  in  this  record  nor  call  any 
witnesses.     Moreover  the  Deputy  Magistrate's 
own  language  makes  it  perfectly  clear,  to  my 
mind,  that  he  discharged  the     accused  and 
did  not  acquit  him.     He  refers  to  a  case  de- 
cided by  the  High  Court,  in  which  it  was  held 
that  a  person  giving  what  afterwards  turned 
out  to  be  false  information,   without  testing 
its  correctness,  was  guilty  of  irregularity,  but 
was  not  liable   to  be   prosecuted  for  a  false 
complaint ;  and,  considering  the  circumstances 
to  be  similar,  holds  that  Rajkishore  was  not 
liable  to  be  prosecuted. 

It  appears  to  me  therefore  that  the  Magis- 
trate bad  jurisdiction  to  take  up  the  case 
de  novo. 

Wirh  regard  to   Rajkishore  Rai,  it  is  clear 
that  sanction  under  Section  169,  Code  of  Cri- 
minal Procedure,  was  given— the  order  is  on 
J  the  record. 
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I  do  not,  however,  find  any  such  sanction 
in  the  case  of  Ramjeeban  Rai,  and  under  the 
circumstances  it  was  specially  necessary  to 
have  the  sanction  expressly  shown,  inasmuch 
as  Ramjeebun  admittedly  did  not  ^o  to  the 
Police  Station,  and  there  was  only  Rajkishore's 
statement  to  prove  that  the  information  had 
been  supplied  by  his  brother. 

I  think  that  the  prisoner,  Ramjeebun,  should 
have  the  benefit  of  the  omission  by  the  Ma- 
gistrate to  sanction  the  prosecution  against 
him.  With  the  order  passed  on  the  other 
prisoner  there  seems  no  reason  to  interfere. 

Kemp^  J. — I  concur. 


The  24th  April  1871. 

Present  : 

The  Hon'ble  F.  B.  Komp  and  F.  A.    Glover, 
Judges, 

Procedure— Seoogrnlzanoe  —  Seourlty 
—  Sections  280-2829  Code  ot  Cri- 
minal Procedure. 

Gobind  Sooboodhee  and    others,  Fetitionen, 

Baboo  Mohtndro  Loll  Milter  for  the  Petitioners. 

An  order  calling  for  recognizances  under  Section  280. 
or  for  security  under  Section  281.  Code  of  Criminal 
Proce-lure,  must  be  passed  at  the  time  of  deciding  the 
original  case  If  no  such  order  is  then  made,  subse- 
quent proceedings  must  be  taken  under  Section  282  and 
the  parties  summoned  to  show  cause. 

Glover,  t/— We  are  of  opinion  that  an  order 
calling  for  recognizances  under  Section  280, 
Criminal  Procedure  Code,  or  for  security  un- 
der Section  28 1,  must  be  passed  at  the  time  of 
deciding  the  original  case.  The  words  **  in 
addition"  in  both  Sections  refer  to  the  sub- 
stantive sentence  passed  on  an  accused,  in 
consequence  of  which  sentence,  and  without 
any  further  enquiry,  such  person  is  at  once 
liable  to  be  called  on  for  either  recognizances 
or  security  or  for  both. 

If  the  order  for  recognizance  or  security  is 
not  made  at  the  time  of  passing  final  sentence, 
any  subsequent  proceedings  must,  we  think, 
be  taken  under  Section  282,  and  the  parties 
roust  be  summoned  to  show  cause  in  the  usual 
way. 

We,  therefore,  annul  the  orders  of  the 
Officiating  Joiut  Magistrate. 


The  24th  Aprill  871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onoocool  Cbim- 
der  Mookerjee,  Judges, 

Prooedare— Breach  of  the  peace— Soe- 
tlon  62f  Code  of  OrlmUial  ProM- 
dure. 

Reference  to  the  High  Court  under  Section  434 
of  the  Code  of  Criminal  Procedure  by  the 
Sessions  Judge  of  Mgmensingh. 

Kartick  Chunder  Bal  (on  the  part  of  Dwarka- 
nath  Kai)  Petitioner, 

versus 

Chunder  Nath  Chuckerbutty  (on  the  part  of 
Jannobi  Chowdrain;  Opposite  Party. 

Baboo  Mohinee  Mohun  Roy  for  the  Petitioner. 

Where  a  complaint  was  roade  by  A  that  timber  be- 
longing to  hit  master  which  bad  been  cut  and  stacked 
in  a  ceit«*in  place  had  beea  removed  by  B^  who  said 
that  the  timber  was  cut  not  by  A's  master  but  by  him- 
self, and  that  he  had  stacked  it  in  a  place  where  he 
always  put  his  timber,  it  was  held  that  the  Magis- 
trate could  not  proceed  under  Section  62  of  the  Code  of 
Criminal  Procedure,  but  was  bound  to  trv  the  charge 
brought  against  fl,  and  either  restore  the  timber  to  j1  or 
leave  it  where  it  was  according  to  the  result  of  the 
inveatigation. 

Reference, — Two  parties  having  contend- 
ing claims  to  some  stacked  timber,  the  Deputy 
Magistrate  then  in  charge  of  the  Altiah  Sub- 
division called  upon  them  to  show  cause 
why  an  order  should  not  be  issued  under 
Section  62  of  the  Code  of  Criminal  Proce- 
dure. 

He  examined  two  witnesses  who  deposed 
regarding  the  claims  set  up,  and  the  parties 
appeared  in  their  own  defence  and  presents! 
petitions. 

The  Joint  Maj^istrate,  during  the  absence 
of  the  Deputy  Magistrate,  received  charge  of 
the  Attiah  Sub-division,  and  passed  a  prohibi- 
tory order  in  respect  of  the  said  timber. 
Considering  that  interference  by  either  party 
with  the  same  would  be  likely  to  bring  about 
a  breach  of  the  peace,  he  recorded  an  ordtf 
under  Section  62,  Code  of  Criminal  Procedore, 
directing  them  not  to  interfere  with  the  tim- 
ber, until  their  dispute  was  either  settled 
amicably  or  by  some  competent  Court 
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This  order  appears  to  me  to  be  opposed  to 
fhe  ruling  of  the  Kon'ble  Court  reported 
lin  Volume  XII  Weekly  Reporter,  page  38, 
Criminal  Eolings. 

It  was  there  laid  down  that  the  power  of 
ifisoing  orders  to  prevent  breaches  of  the  peace, 
&c.,  conferred  on  a  Magistrate  by  Section  62 
of  the  Code  of  Criminal  Procedure  extends 
only  to  immoveable  property  of  the  descrip- 
tion set  forth  in  Chapter  XXII  of  that  Code. 

The  Joint  Magistrate  in  explanation  states 
in  his  letter  without  No.  of  the  1 4th  instant, 
that  his  order  had  reference  solely  to  the 
parties'  acts,  and  that  he  does  not  think  it  is 
effected  by  the  nature  of  the  property,  regard- 
ing which  he  made  no  order. 

The  Joint  Magistrate  appears  to  have  lost 
sight  of  the  fact  that  in  the  nature  of  the 
property  lies  the  whole  pith  of  the  matter  as 
touching  the  legality  of  his  order. 

Neither  can  I  understand  how  an  order 
directing  that  certain  timber  should  not  be 
interfered  with  by  certain  parties,  under  cer- 
tain conditions,  can  be  construed  as  not  being 
an  order  in  respect  of  that  property,  but 
most  be  taken  to  have  reference  ^*  solely  to 
"  the  parties  acts." 

In  the  ruling  to  which  I  have  referred, 
the  Hon'ble  %t.  Justice  L.  S.  Jackson  said  : — 
'*  Baboo  Xali  Mohun  Dass  appeared  to  support 
"  the  order  of  the  Magistrate.  He  took  two 
**  points.  The  firpt  of  these  points  was  that 
**  Section  62  justified  the  Magistrate  in  inter- 
*'  fering  with  money  in  the  hands  of  one  per- 
*'  son  to  which  another  person  laid  claim,  and 
**  in  respect  of  which  it  was  thought  likely 
^*  that  a  quarrel  was  about  to  take  place 
"  which  might  lead  to  a  breach  of  the  peace. 
"  It  appears  to  me  as  clear  as  anything  can 
"  be  that  the  Section  referred  to  could  have 
'^  no  possible  bearing  on  the  point.  The  Le. 
**  gislature  has  sufficiently  indicated  the  pur- 
*'  poses  of  and  the  extent  for  which  and  to 
"  which  the  interference  of  the  Magistrate 
**  of  property  when  adverse  claims  to  that 
**  property  are  set  up  may  take  place.  That 
**  interference  is  expressly  restricted  to  im- 
"  moveable  property  of  the  kind  set  forth  in 
'<  the  22nd  Chapter  of  the  same.*' 

I  have  deferred  submitting  the  records  of 
this  case,  pending  the  receipt  of  the  Weekly 
Reporter  for  the  current  month,  Volume  XIV, 
No.  17,  in  which  is  reported  the  decision  of 
the  Full  Bench  of  the  Hon'ble  Court  to  the 
effect  that  the  order  of  a  Magistrate  under 
Section  62  of  the  Code  of  Criminal  Procedure 


is  not  a  judicial  order,  and  that  consequently 
the  Court  cannot  take  cognizance  of  it  under 
Section  404  of  the  Code. 

But  on  reading  the  decisions  of  the  several 
Hon'ble  Judges  who  gave  that  ruling,  I  ob- 
serve that  it  was,  so  to  say,  assumed  that  wit- 
nesses would  not  be  examined  or  parties 
called  upon  for  their  defence  before  such 
orders  were  passed,  the  jurisdiction  of  the 
Magistrate  in  such  cases  being  of  a  very  sum- 
mary character. 

It  may  so  happen  however,  as  it  has  hap- 
pened in  this  case,  that  parties  may  be  regu- 
larly called  upon  for  their  defence  and  to  show 
cause  why  action  should  not  be  taken  under 
Section  62,  and  witnesses  be  examined,  as  they 
are  found  to  have  been  in  this  case ;  and  I  do 
not  construe  the  ruling  of  the  Court  to  imply 
that  under  no  circumstances  (Sould  proceedings 
under  Section  62  be  of  a  judicial  character. 

It  seems  to  me,  with  reference  to  the  re- 
marks of  the  Hon'ble  Judges  in  the  case  I 
refer  to,  that  the  true  test  to  apply  to  the 
question  whether  a  proceeding  or  order  of  a 
Magistrate  under  Section  62  is  judicial  or 
not,  is  whether  parties  have  been  summoned 
to  show  cause,  or  placed  on  their  defence  and 
witnesses  been  examined. 

Mr.  Justice  L.  S.  Jackson  said  : — 

* 'There  are  certain  Chapters  and  Sections  of 
"  the  Procedure  Code  in  which  a  specific 
*'  procedure  is  laid  down  for  the  Magistrate  in 
"  cases  which  might  appear  to  be  such  as 
'*  would  come  under  Section  62.  In  cases 
**  which  did  come  precisely  within  the  scope 
"  of  those  Sections  in  which  a  specific  proce- 
"  dure  is  laid  down,  I  think  the  Magistrate 
**  would  be  bound  to  act  according  to  that 
'*  procedure  ;  and  where  that  procedure  re- 
**  quires  the  hearing  of  the  parties,  and  the 
**  arriving  at  a  conclusion  upon  the  evidence 
'*  or  the  decision  of  any  contested  point,  no 
''  doubt  the  enquiry  beeomes  judicial  and 
**  the  order  is  judicial." 


Mr.  Justice  Kemp  said  : — *«  No  evidence 
**  having  been  taken,  and  no  party  having 
"  been  put  upon  his  defence,  this  order  of  the 
*'  Magistrate  was,  in  my  opinion,  not  a  judicial 
"  order,  but  an  executive  order  to  prevent 
**  people  who  were  lawfully  employed  in 
^'  bringing  their  goods  for  sale  in  the  markets 
<<  from  being  obstructed  and  annoyed." 

The  Chief  Justice  said  : — "  I  agree  with  Mr. 
"  Justice  Phear,  that  if  we  look  upon  this 
''  provision  in  the  Code  of  Criminal  Proce- 
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'*  dure  as  in  the  nature  of  an  injunction, 
'*  where  the  Court  would  exercise  its  power 
"  in  the  same  way  as  it  would  in  the  case 
"  of  an  injunction,  it  would  be  necessary  to 
**  give  the  parties  an  opportunity  of  being 
'*  heard,  and  having  the  matter  tried  as  in  a 
*'  judicial  proceeding." 

I  have  given  these  extracts  from  the  judg- 
ments of  these  HoD*ble  Judges  because  they 
seem  to  me  to  bear  out  the  view  I  have  taken, 
that  proceedings  and  orders  under  Section  62 
become  under  certain  conditions  of  a  judicial 
character ;  and  of  that  character  they  seem  to 
have  been  in  this  case,  where  the  parties 
called  on  to  show  cause  appeared  to  do  so, 
and  witnesses  were  examined,  final  orders 
being  subsequently  passed. 


the  order  of  the 
be   quashed  on  the 


I,  therefore,  submit   that 
Joint   Magistrate  should 
following  grounds: — 

1*^. — That  though  passed  under  Section  62, 
Code  of  Criminal  Procedure,  it  was  from  the 
circumstances  attending  it  a  judicial  order. 

'2nd. — That  it  was  an  illegal  order  with 
reference  to  the  ruling  of  the  Honorable 
Court  in  the  case  of  the  Queen  vevsus  Goluck 
Chunder  Gooho,  W.  K,  Vol.  X.II,  Criminal 
Rulings,  page  38. 

Judgment  of  the  High  Court, 

Jackson,  J. — It  seems  to  me  that  the  order  of 
the  Magistrate,  as  regards  the  timber,  should 
not  have  been  passed  under  Section  62.  A 
charge  was  preferred  to  him  by  the  agent  of 
Dwarkanath  Rai»  that  the  timber  belonging 
to  his  master,  which  had  been  cut  and  stacked 
in  a  certain  place,  had  been  removed  from 
that  place  and  taken  possession  of  by  certain 
persons.  Those  persons  denied  the  fact,  and 
stated  that  they  had  cut  the  timber  themselves  ; 
that  it  had  never  been  stacked  where  the  com- 
plainant alleged,  but  that  it  had  been  stacked 
at  the  place  where  they  always  put  their 
timber.  The  Magistrate  should  have  enquir- 
ed into  this  complaint.  It  was  a  direct  charge 
of  theft.  If  the  complainant  proved  his  case, 
the  defendants  should  have  been  punished  and 
the  timber  restored  to  the  complainant.  If,  on 
the  other  hand,  he  could  not  prove  his  case,  it 
should  have  been  dismissed  and  the  timber 
left  where  it  was.  The  passing  of  an  order 
under  Section  62  was,  in  fact,  not  trying 
the  charge  at  all.  I  think  that  the  Deputy 
Magistrate  should  be  directed  to  try  the 
charge  now,  as  he  ought  to  have  done  at 
first. 

Mookerjee,  J.— I  concur. 


The  29th  April  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  A.  G.  Macpherson, 
F.  A.  Glover,  G.  C.  Paul,  and  Onoocool 
Chunder  Mookerjee,  Judges, 

Jarisdiction— Offence  under  Segistra- 
tlon  ikot  —  Section  94  Act  ZX  of 
1866. 

The  Queen  versus  Sheogfolam  Dass  and 
another,  Appellants, 

Committed  hy  the  Joint  Magistrate  and  tried 
hy  the  Sessions  Judge  of  Shahahad  en  (t 
charge  of  abetment  of  false  personation. 

Baboo  Tarucknath  Butt  for  Appellants. 

In  the  case  of  an  offence  under  Section  94  of  the 
Rei?intration  Act  XX  of  1866,  if  a  Maf^strat^  thinks 
that  a  more  severe  sentence  is  necessary  than  he  i.^  com- 
petent to  inflict  under  the  power  vested  in  him  by  Act 
XXV  of  1861.  it  is  competent  to  him  to  proceed  under 
Section  226  of  that  Act  and  to  commit  the  accused  to 
the  Sessions;  and  on  such  committal  a  Se«si:>n8  Judge 
has  jurisdiction  to  deal  with  the  charges  and  to  convict 
and  sentence  the  accusei  as  provided  for  in  the  several 
Sections  of  Act  XX  of  1866. 

This  case  was  referred  to  the  Full  Bench  h^ 
Jifa^pherson  and  Mookerjee,  J,  J.,  with  the 
following  remarks : — 

Macpherson,  J. — The  Sessions  Judge  of 
Shahabad  iias  found  the  appellants  guilty  of 
having  committed  an  offence  under  Section 
94  of  Act  XX  of  1866  (the  Registration  Act), 
in  that  they  abetted  false  personation,  and 
has  sentenced  them  to  rigorous  imprisonment 
and  fine.  They  were  committed  by  the  Joint 
Magistrate  for  trial  at  the  Sessions  upon  the 
charge  on  which  they  were  tried  and  convict- 
ed. 

They  appeal  to  this  Court  We  have  dis- 
posed (unfavorable  to  the  appellants)  of  all 
their  objections  to  the  conviction  and  sentence, 
save  one  which  we  refer  for  the  decision  of  t 
FuU  Bench 

The  question  is  whether  the  conviction 
ought  to  be  quashed  on  the  ground  that  tlie 
Sessions  Judge  had  no  jurisdiction  to  try  the 
case. 

It  is  contended  that,  under  Section  95  of 
Act  XX  of  1866,  the  case  ought  to  have 
been  instituted  and  tried  before  a  person  oxer- 
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cising  the  powers  of  a  Magistrate  or  Subordi- 
nate Magistrate  of  the  first  class,  and  that  the 
Sessions  Judge  had  no  jurisdiction  to  try  it. 
In  support  of  this  view  a  decision  of  a  Divi- 
sion Court  (Phear  and  Hobhouse,  J.  J.,)  in  the 
case  of  Assanoollah  and  others  (X  W.  R  ,  p. 
21,  Criminal)  is  relied  on. 

But  a  different  construction  of  the  law 
seems  to  be  contained  in  a  "  Criminal  Letter" 
of  the  18th  July  1867,  No.  836,  (VIII  W.  R., 
p.  14,  Criminal  Letters)  issued  by  Sir  Barnes 
Peacock,  Mr.  Justice  Loch,  Mr.  Justice  L.  S 
Jackson,  and  myself.  Although  the  Crimi- 
nal Letter  is  not  a  judicial  decision,  it  shows 
that  a  conflict  of  opinion  and  practice  exists ; 
and  as  the  matter  is  one  of  some  importance, 
and  one  in  which  it  is  most  undesirable  that 
any  doubt  should  exist,  we  think  that  it  should 
be  referred  to  a  Full  Bench  for  a  final  de- 
cision. 

If  the  Full  Bench  shall  be  of  opinion  that 
a  Sessions  Ju<1ge  has  jurisdiction  in  a  case 
committed  to  the  Sessions  by  a  Joint  Magis- 
trate, then  the  conyiction  and  sentence  will 
be  ^rmed :  if  the  Full  Bench  shall  be  of 
opinion  that  the  Sessions  Judge  hns  not  juris- 
diction under  the  circumstances,  then  the 
conviction  ought  to  be  quashed  and  the 
prisoners  ought  to  be  released. 

The  Judgments  of  the  Full  Bench  were  deli- 
vered as  follow  hy — 

Norifian,  C.  «/". — In  this  case  the  prisoners, 
Sheogolam  Dstss  and  Ram  soon  der  Dass,  wero 
charged  with  abetting  the  false  personation 
of  a  witness  in  registering  a  kubooleut  before 
the  Sub-Hegistrar  of  Assurances  at  Buxar. 
The  offence  is  punishable  under  the  94th 
Section  of  the  Indian  Registration  Act  of 
1866,  with  a  term  of  imprisonment  which 
may  extend  to  seven  years.  In  pursuance  of 
tlie  provisions  of  Section  95,  the  prosecution 
Was  instituted  before  the  Joint  Magistrate, 
and  by  him  the  prisoners  were  committed 
for  trial  before  the  Sessions  Judge. 

The  question  before  us  is  whether  the 
Sessions  Judge  had  authority  to  try  the  pri- 
soners :  whether  in  fact  the  conviction  by  the 
Sessions  Judge  ought  to  be  quashed  on  the 
ground  that  he  had  no  jurisdiction.  The 
reference  has  been  made  to  us  in  consequence 
of  a  decision  of  Mr.  Xustice  Phear  and  Mr. 
Justice  Hobhouse,  which  is  to  be  found  in  the 
X  Weekly  Reporter,  page  21,  in  which 
those  learned  Judges  appear  to  have  held 
that  the  whole  of  the  criminal  trial  under 
Section  95,  from  complaint  to  adjudication 
on  the  charge,  must  be  carried  on  before 
and  by  a  Magistrate  or  Subordinate  Magis- 


trate of  the  first  class.  If  that  be  so,  of 
course  the  Joint  Magistrate  had  no  power  to 
commit  the  prisoners  to  the  Sessions.  We, 
however,  cannot  agree  in  the  interpretation 
which  has  been  put  by  those  two  learned 
Judges  upon  the  word  *'  institute  "  in  the 
95th  Section  of  the  Indian  Registration  Act 
of  1866.  We  think  that  the  full  and  true 
meaning  of  that  word  is  given  by  construing 
it  as  "  commenced  ;"  —that  the  Section  in 
question  would  preclude  Deputy  Magistrates 
and  others  not  having  the  powers  of  a  Magis- 
rate  or  of  a  Subordinate  Magistrate  of  the 
first  class  from  entertaining  any  charge  of  an 
offence  under  the  94th  or  other  Sections  of 
the  Act.  Construing  the  word  in  that  way 
we  construe  it  according  to  its  literal  and 
grammatical  meaning,  and  it  is  evident  that 
such  must  be  the  true  conptruction  ;  for  on 
reference  to  the  21st  Section  of  the  Code  of 
Criminal  Procedure,  it  is  clear  that  a  Magis- 
trate has  no  power  to  sentence  a  prisoner  to 
the  fiill  period  of  imprisonment  to  which  he 
would  be  liable  under  Section  90,  and  subse- 
quent Sections  down  to  Section  94,  of  tho 
Registration  Act.  The  21st  Section  of  the 
Code  of  Criminal  Procedure  provides  that 
*'  the  Criminal  Courts  of  ti»e  several  grades, 
"  according  to  the  powers  vested  in  them 
**  respectively  by  this  Act,  shall  havejuns- 
"  diction  in  respect  of  offences  punishable 
*'  under  the  Indian  Penal  Code  or  under 
'*  any  special  or  local  law  (except  offences 
"  which  are  by  any  such  law  made  pu- 
**  nishable  by  some  other  authority  therein 
**  specially  mentioned),  and  in  the  investiga- 
"  tion  and  trial  of  the  offence  hereby  declared 
**  to  be  within  their  jurisdiction  shall  be  guid- 
"  ed  by  the  provisions  of  this  Act." 

Therefore,  the  jurisdiction  of  the  Magistrate 
in  respect  of  an  offence  under  any  special  law 
is  the  same  as  in  respect  of  an  offence  punish- 
able under  the  Penal  Code.  iN'ow,  the  Magis- 
trate of  a  district  or  other  officer  authorized 
to  exercise  the  powers  of  a  Magistrate  is  only 
empowered  to  punish  with  imprisonment  for 
a  term  not  exceeding  two  years.  Therefore, 
if  we  were  to  construe  the  word  **  instituted*' 
as  if  it  was  intended  to  include  the  whole 
adjudication  upon  the  charge,  we  should  be 
construing  the  Act  in  a  way  ^ich  would 
make  the  95th  Section  repugnant  to  Sections 
90,  91,  92,  93  and  94  of  the  same  Act; 
because  the  Legislature  would  first  impose  a 
penalty  of  seven  years*  imprisonment  in  cer- 
tain cases,  and  then  declare  that  the  offence 
should  be  triable  only  by  an  officer  who 
would  not  have  power  under  the  law  to 
inflict  a  punishment  with  imprisonment  for 
a  term  exceeding  two  years. 
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F<yr  these  reasons  I  think  it  perfectly  clear 
that  the  rule  as  laid  down  in  a  letter  No.  836 
of  1867,  pnnted  in  Vol.  8  of  the  Weekly 
Eeperter,  Criminal  Letters,  page  14,  is  correct ; 
and  that  if  the  Magistrate  thinks  that  a  more 
eevere  punishment  is  necessary  than  he  is 
competent  to  inflict  under  the  power  confer- 
red on  him  by  Act  XXV  of  1861,  he  should 
proceed  in  accordance  with  Section  226  of 
that  Act  to  commit  the  prisoners  to  the  Ses- 
sions. We  think  it  clear  that  on  such  com- 
mittal the  Sessions  Judge  has  jurisdiction 
and  authority  to  deal  with  ithe  charge,  and 
sentence  the  prisoners  as  provided  for  in  the 
several  Sections  of  Act  XX  of  1866. 

Maepherson^  J, — I  am  of  the  same  opinion. 
I  think  that  what  was  said  in  the  letter  of 
the  18th  July  1867,  which  was  signed  by 
three  other  Judges  and  myself,  is  correct. 
The  result  is,  that  the  conviction  and  sentence 
are  affirmed  and  the  appeal  is  dismissed. 

Glover f  Paul,  and  MooherjeCy  J,  t/l,  con- 
curred. 


The  29th  April  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Ohief 
Justice,  and  the  Hon'ble  A.  G.  Macpherson 
and  Onoocool  Chunder  Mookerjee,  Judges. 

Sigrli  Oonrt — Original  Criminal  Jnrls- 
dlctlon-^Seotlon  15  of  the  24  and 
25  Vlo.,  O.  104. 

Criminal  Motion  No.  59  of  1871. 

In  the  matter  of  Ameer  Khan. 

The  Government  of  Bengal,  Petitioner. 

Baboo  Uhnoda  Pershad  Banerjee  for  the  Peti- 
tioner. 

A  Judfje  of %ie  HijEfh  Court  making  an  order  in  the 
original  criminal  jurisdiction  of  that  Court  is  not  a 
Court  subject  to  the  control  of  the  Court  under  Section 
15  of  the  24  and  25  Vic,  c,  104. 

The  petition  of  the  Government  of  Bengal  in 
this  matter  was  as  follows  ;— 

That  an  application  was  made  to  the  Chief 
Justice  and  Mr.  Justice  Loch  on  Saturday 
last,  representing  that  Mr.  Justice  Phear  had 


assumed  jurisdiction  in  an  application  for  tbe 
transfer  of  a  criminal  case  firom  Patoa  to 
Calcuttai  and  representing  that  such  an  ap* 
plication  could  only  he  heard  by  a  Bench  of 
the  Court  appointed  under  Sections  13  and  14 
of  the  Act  of  Parliament  under  which  the 
High  Court  is  constituted. 

That  the  Chief  Justice  and  Mr.  Jnstke 
Loch  said  that  the  matter  was  not  in  a  stage 
in  which  their  Lordships  could  interfere,  il« 
though  it  might  well  be  that  under  mlee  of 
the  Court  already  made,  such  an  application 
should  be  properly  heard  by  the  Fourth  Bench 
of  the  Court,  as  appointed  to  hear  motions  ia 
Criminal  matters  relating  to  cases  pending  in 
tbe  Patna  district ;  and  the  Conrt  added  thit 
thiR  matter  would  be  properly  considered  bj 
Mr.  Justice  Phear. 

That  this  opinion  was  mentioned  to  Mr. 
Justice  Phear,  and  the  Advocate  General  was 
heard  in  opposition,  to  the  hearing  of  the  ap- 
plication by  the  learned  Judge,  but  the  Jnd^ 
decided  the  other  way  and  delivered  a  judg- 
ment, the  gist  of  which  seems  to  be  that  the  roles 
of  Court  apportioning  the  business  cannot  take 
away  the  inherent  powers  of  every  Judge  to 
exercise  the  full  powers  of  the  Court,  but  are 
mere  indications  of  the  most  convenient  course; 
and  that  in  the  present  instance  the  most  con- 
venient course  was  that  the  application  should 
be  heard  by  himself  sitting  where  his  Lord- 
ship was. 

That  his  Lordship  Mr.  Justice  Phear  accord- 
ingly directed  notice  to  be  served  on  Mr. 
O'Kinealy,  who  has  hitherto  conducted  the 
case  on  the  part  of  Government,  to  show 
cause  why  the  case  should  not  be  transf(trred 
from  the  Sessions  Judge  of  Patna  to  the 
High  Court  for  trial  in  its  extraordinary  on- 
gioal  criminal  jurisdiction. 

That  as  it  is  doubtful  if  an  appeal  will  lie 
from  Mr.  Justice  Phear's  decision  after  a  final 
order  on  the  application  has  been  passed,  tiie 
Government  wish  to  make  it  dear  that  it  has 
neglected  no  means  which  the  law  affords  of 
obtaining  a  hearing  before  a  bench  properly 
and  conveniently  constituted.  It  is  submi^ 
ted  that  supposing  the  High  Court  has  power 
to  remove  a  case,  yet  many  powers  far  in  ex- 
cess of  those  of  the  late  Supreme  Court,  and 
some  in  excess  of  those  of  the  late  Sudder 
Court,  for  controlling  the  administration  of 
justice  in  the  country,  generally  were  given 
to  the  High  Court  as  being  a  Court  combining 
the  elements  which  formed  the  late  Sudder 
and  Supreme  Courts;  and  the  contention  of 
Government  is  that  it  was  never  intended  to 
authorize  the  assumption  of  a  single  Jadga 
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sitting  in  the  original  jurisdiction  to  exercise 
those  powers  uncontrolled  by,  or  it  may  be 
contrary  to,  the  opinions  of  the  Court  at  large. 
It  is  also  submitted  that,  as  a  matter  of  fact, 
the  Judges  who  sit  in  the  original  jurisdiction 
in  practice  belong  to  one  only  of  the  elements 
of  which  the  combined  Court  is  composed, 
and  that  the  exercise  of  the  power  assumed 
by  Mr.  Justice  Phear  is  contrary  to  the  whole 
spirit  and  intention  of  the  Acts  and  Charters 
by  which  the  Court  is  constituted.  On  these 
grounds  the  Government  trust  that  the  Court 
will  take  the  question  into  consideration,  both 
with  reference  to  the  matter  pending  before 
Mr.  Justice  Phear  and  in  order  to  guide  the 
Judge  of  Patna,  before  whom  the  case  is  aft- 
pointed  to  come  on  immediately  and  in  whose 
Court  a  host  of  witnesses  are  cited  to  appear. 

Judgment  of  the  High  Court : — 

Norman,  C.  J. — I  am  of  opinion  that  the 
Court  cannot  interfere  with  Mr.  Justice 
Phear's  decision  in  the  case  of  Ameer  Khan, 
unless  that  decision  can  be  called  in  question 
in  a  formal  and  regular  way.  We  have  been 
asked  to  interpose  our  authority,  which  it  is 
suggested  that  the  Court  possesses  under  Sec- 
tion 15  of  the  24  and  25  Vic,  Cap.  104. 
But  Mr.  Justice  Phear,  a  Judge  of  the  High 
Court,  making  an  order  in  the  Original  Cri- 
minal Jurisdiction  bf  that  Court,  is  not  a 
Court  subject  to  our  control  under  Sec- 
tion 15. 

JIfiKpherton  and  Mookerjee,  J.  •/.,  were  of 
the  same  opinion. 


The  29th  April  1871. 
Present : 

The  Hon'ble  J.  P,  Norman,  Officiating  Chief 
Justice^  andtheHon'ble  G.  Loch,  Judge. 

Discliarcre— Oommlttal  —  Section  435 
Act  VZZZ  of  1869. 

The  Queen  versus  Sreenath  Dey,   Appellant, 

Committed  hy  the  Deputy  Idagietrate  and  tried 
by  the  Sessions  Judge  of  Jessore  on  a  charge 
of  rioting  armed  with  deadly  weapons, 

Mr.    C.  Piffard  and  Baboo  Aushootosh  Dhur 
for  the  Appellant. 

The  discharge  by  a  Deputy  Magistrate  of  a  person 
chAiged  with  an  offence  liable  only  by  a  Court  of  Sessions, 


is  no  bar  to  the  Sessions  Judsre  ordering  the  committal 
of  such  person  to  the  Sessions  anUer  Section  485  Act 
VIII  of  1869. 


Norman,  C.  J. — The  prisoner  was  put  on 
his  trial  before  Baboo  Cally  Prosunno  Sircar^ 
Deputy  Magistrate  of  Bagirhat,  upon  a  charge 
of  rioting  armed  with  deadly  weapons  under 
Section  148.  He  was  acquitted  by  the  Deputy 
Magistrate.  The  Judge  under  Section  435 
of  the  Code  of  Criminal  Procedure  ordered  the 
commitment  of  the  prisoner  to  the  Court  of 
Session  notwithstanding  such  acquittal.  The 
prisoner  on  being  tried  by  the  Court  of  Ses- 
sion was  convicted  upon  a  charge  under  Sec- 
tion 149, — that  being  a  member  of  an  unlaw- 
ful assembly  in  prosecution  of  the  common  ob- 
ject of  which  one  of  the  members  voluntarily 
caused  grievous  hurt  by  means  of  a  danger- 
ous weapon  to  one  Bangshi  otherwise  than  on 
grave  and  sudden  provocation,  he  thereby 
committed  and  offence  punishable  under  Sec- 
tions 326  and  149. 

The  prisoner  has  appealed. 

Mr.  Piffard  for  the  prisoner  objected  in 
the  first  instance  that  having  been  acquitted 
by  the  Deputy  Magistrate,  the  Sessions  Judge 
had  no  power  under  Section  435  of  Act  VIII 
of  1 869  to  direct  the  committal  of  the  pri- 
soner. 

The  answer  to  that  is  that  the  charge  under 
Section  148  upon  which  the  prisoner  was  put 
on  his  trial  before  the  Deputy  Magistrate  is 
one  which  is  only  triable  before  the  Court  of 
Session  ;  and  I  may  observe  that  the  charges 
which  the  evidence  taken  before  the  Magis- 
trate would  have  properly  sustained,  viz.^ 
those  on  which  he  was  tried  before  the  Judge, 
viz.,  the  charges  under  Sections  149  and  326^ 
are  triable  by  the  Court  of  Session  only. 

The  Deputy  Magistrate  had  no  jurisdiction 
to  try  the  prisoner;  and  therefore  notwithstand- 
tng  the  order  of  the  Deputy  Magistrate,  the 
prisoner  cannot  be  treated  as  a  person  who 
has  been  acquitted  by  a  Court  having  juris- 
diction to  try  him. 

I  think  there  was  nothing  in  the  Deputy 
Magistrate*8  order  discharging  the  prisoner, 
which  he  calls  an  acquittal,  to  prevent  the 
Judge  from  ordering  the  committal  of  the 
prisoner  under  Section  435  of  Act  VIII  of 
1869. 

Mr.  Piffard  next  attempted  to  show  that 
there  were  discrepancies  in  the  evidence,  and 
that  the  story  told  by  the  witnesses  for  the 
prosecution  is  incredible. 
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It  is  (^ertainly  a  strange  tale.  The  prisoner 
and  one  Mudden  Deb  have  a  quarrel  about  the 
right  to  some  land  in  Puttiakhali.  The  pro- 
secutor has  taken  a  pottah  from  Mudden  Deb. 
The  prisoner  and  his  party  in  three  boats  over- 
taking the  prosecutor,  Bangshi  Paramanick, 
"who  was  in  a  boat  with  two  other  persons, 
one  of  them  a  Chowkeedar,  called  out  to 
Bangshi  to  stop  and  listen  to  him.  The  pri- 
soner said  to  Bangshi  **  you  must  give  me  a 
kubooleut  :'*  Bangshi  said  **  why  should  I  give 
yon  a  kubooleut?"  the  prisoner  said  **you 
must:"  Bangshi  refused.  Kala  Chand,  the 
Chowkeedar,  said  **  why  should  we  give  ku- 
booleuts  ?"  The  prisoner  and  Gopinath  ordered 
their  men  to  seize  Bangshi.  One  Dedar  lifted 
«p  a  spear  to  strike  Kala  Chand,  Chowkeedar, 
who  jumped  into  the  water.  The  witnesses, 
Kishore  and  Doorgachum  Haldar,  say  that 
Bangshi  then  went  on  to  the  middle  of  his 
boat  with  a  paddle  and  was  crying  out  *'  who 
will  beat."  Then  two  men,  named  Choti 
Sikdar  and  Nazim  Mollah,  speared  Bangshi, 
and  BofS.  Mahomed  in  like  manner  wound- 
ed Kishore.  There  was  an  outcry  that  a  man 
was  killed,  and  the  prisoner's  men  rowed  the 
boat  away  with  Bangshi  and  Kishore.  After 
being  detained  two  or  three  days  at  the  house 
-of  Gopinath,  a  dependant  of  the  prisoner 
Sreenath,  the  wounded  men  were  carried  back 
and  left  in  a  deserted  homestead  belonging  to 
Doorgachum  Haldar.  The  riot  took  place  on 
the  27  th  of  August.  The  Chowkeedar  made 
his  complaint  at  the  Thannah  on  the  follow- 
ing day.  It  was  not  till  Monday  the  29th 
that  the  wounded  men  were  found  lying  in 
the  deserted  house  of  Doorgachum.  The 
native  Doctor,  who  was  absent  at  the  Sessions 
when  they  were  first  discovered,  saw  them 
on  the  31st.  He  found  that  the  hurt  sus- 
tained by  Bangshi  was  of  a  most  serious 
character  :  that  he  would  probably  never  get 
over  it 

The  Judge  records  that  the  leg  of  Bangshi 
is  so  bent  in  consequence  of  the  injury  sus- 
tained that  he  can  only  touch  the  ground  with 
his  toe ;  that  he  walks  by  the  aid  of  a  stick 
with  great  difficulty ;  and  that  getting  up  a 
small  step  into  the  witness  box  evidently 
caused  him  great  pain. 

We  concur  with  the  Judge  and  Assessors  in 
thinking  tbat  the  evidence  establishes  the 
guilt  of  the  prisoner.  The  sentence  of  three 
years'  rigorous  imprisonment  with  a  fine  of 
rupees  300  to  be  realized  from  the  property 
of  the  prisoner,  who  in  default  of  payment 
is  to  sufier  further  rigorous  imprisonment  for 
one  year,  appears  proper. 


^      The  29th  April  1871. 
Present : 
The  Hon'ble  F.  B.  Kemp  and  F.  A.  Qhmm, 


Fablio  serrant— Section  228f 
Code. 


Reference  to  the  High  Court  under  Sedion  484 
of  the  Code  of  Criminal  Procedure  iy  *b 
Officiating  Magistrate  of  Cuttaek. 

The  Queen  versus  Hurri  Kishen  Dom,    Pofiiw 
Inspector, 

Before  a  conviction  can  be  had  under  Section  K8  of 
the  Penal  Code  of  offering  an  insult  to  a  public  serra&t, 
it  must  be  proved  tUat  there  was  an  wtention  to  insult. 

Glover^  J. — We  think  that  the  order  of  tiiie 
A^ssistant  Magistrate  must  be  set  aside.  He 
has  convicted  the  Inspector  of  Police  under 
Section  228  of  <'  intentionally"  offering  a& 
insult  to  him,  the  Assistant  Ifagistrate^  a 
public  servant  '^  sitting  at  the  time  in  a  sti^ 
of  a  judicial  proceeding,"  in  that  the  Inspector 
ordered  certain  policemen,  whose  presence 
was  necessary  in  the  Assistant  Magistrate's 
Court,  to  attend  there  without  their  uniform 
belts. 

These  belts  we  observe  had  been  ordered 
by  the  Inspector  General  of  Police  to  be  sest 
into  the  Sudder  Station  of  Cuttaek  for  in- 
spection, and  this  was  the  reason  given  bj 
the  Inspector  to  the  Assistant  Magistrate  ht 
the  absence  of  this  portion  of  the  Polioemeo'a 
accoutrements. 

That  any  Officer  of  Government  shoold 
have,  under  the  circumstances,  taken  offeiioe 
at  the  conduct  of  the  Inspector  is  a  matter 
of  considerable  surprise  to  us ;  but  without 
commenting  on  the  Assistant  Magistrate's 
conduct  in  this  particular  or  on  the  some- 
what remarkable  explanation  which  he  «ib- 
mitted  to  the  Magistrate  of  Ms  district^ 
we  have  no  hesitation  in  saying  that  tbe 
order  imposing  the  fine  was  not  warranted 
by  Section  228  of  the  Penal  Code. 

The  admitted  facts  show  that  there  oooU 
have  been  no  ''intention  to  insult"  on  the 
part  of  the  Police  Inspector,  inasmuch  as  lie 
was  merelv  carrying  out  the  lawful  orders  «f 
his  immediate  superior,  orders  which  ori^ 
ated  in  the  Inspector  Genend  of  Police  biv^ 
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aelf  ;  and  if  there  was  no  "  intention"  there 
could  have  been  uo  conyiction. 

The  mere  fact  of  there  being  other  belts 
available  which  the  Police  put  on  after  the 
fine  was  imposed,  has  manifestly  nothing  to  do 
with  proving  a  prior  intention  to  insult  on  the 
part  of  the  Inspector.  If  it  proves  anything 
at  all,  it  shows  a  desire  on  the  part  of  that 
official  to  meet  the  Assistant  Magistrate's 
wishes  directly  he  knew  that  his  previous  con- 
duct had  been  ill  taken. 


The  29th  April  1871. 
Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Frooedar«  —  OonfesalonB  —  Seotlon 
20  5f  Code  of  Criminal  Frooedure. 

The  Queen  versus  Bhikaree,  Appellant. 

Committed  hy  the  Assistant  Commissioner  and 
tried  hy  the  Judicial  Commissioner  of  Chota 
Nagpwre^  on  a  charge  of  attempting  to  com- 
mit murder. 

Points  out  the  importtnce  of  properly  recording  and 
attesting  the  confessions  of  prisoners  under  Section  205 
of  the  Code  of  Criminal  Procedure. 

The  prisoner  has  confessed  all  along  that 
he  wounded  the  woman,  and  has  justified  him- 
self by  the  fact  that  she  was  keeping  his 
father's  property  away  from  him. 

The  only  point  in  this  appeal  is  whether 
the  offence  proved  was  an  attempt  at  murder. 
The  prisoner  in  his  defence  at  the  Sessions 
denies  that  he  had  any  intention  to  kill;  but 
intentions  are  to  be  presumed  from  acts,  and  as 
in  this  case  the  prisoner  used  a  highly  lethal 


weapon  and  inflicted  at  least  one  dangerous 
wound,  his  intention  to  kill  may  fairly  be  pre- 
sumed. Moreover  by  Section  307,  Penal  Code, 
he  would  be  rightly  convicted  if  the  act  done 
was  done  under  circumstances  that  if  the  act 
caused  death  the  offence  would  be  murder. 
In  this  case  there  can  be  no  doubt  that  had 
the  woman  been  killed  under  the  circum- 
stances of  the  prisoner's  act,  the  prisoner 
would  have  been  guilty  of  murder.  The  ap- 
peal is  rejected. 

I  desire  to  notice  the  informal  way  in  which 
the  Assistant  Commissioner  has  recorded  the 
prisoner's  confessions.  By  Section  205  of  the 
Procedure  Code,  a  Magistrate  is  bound  to 
attest  such  examination  by  his  signature,  and 
to  certify  under  his  OMm  hand  that  it  was 
taken  in  his  presence  aud  in  his  hearing,  and 
that  it  contains  accurately  the  whole  of  the 
statement  made  by  the  accused  person.  In 
this  case  there  is  neither  attestation  nor  certi- 
ficate. There  is  an  unreadable  initial  only 
appended  to  what  purports  to  be  the  accused's 
statement,  and  had  not  there  been  other  evi- 
dence on  this  point  the  omission  on  the  part 
of  the  Assistant  Commissioner  would  have 
been  fatal  to  the  conviction  under  Section 
307.  As  the  accused  repeated  his  confessicfn, 
so  far  as  the  wounding  went,  to  the  Judicial 
Commissioner,  and  as  his  intention  is  pre- 
sumable from  the  nature  of  his  acts  no  harm 
has  been  done;  but  the  result  might  have 
been  otherwise,  and  the  Judicial  Commission- 
er is  requested  to  impress  on  his  subordinates 
the  necessity  of  a  strict  adherence  to  the 
forms  of  the  Criminal  Procedure  Code. 
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The  2nd  May  1871. 
Present : 

The  Hon'hle  J.  P.  Norman,  Offieiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  A.  G. 
Macpherson,  G.  C.  Paul,  and  Onoocool 
Ghonder  Mookerjee,  Judges. 

JnrUdlotion—Appellate  Oonrt— Sab- 
ordinate  Ooarr — Sanotlon  to  pro* 
secutlon  —  Sections  111,  169»  171, 
^ZZf  Code  of  OrUnlnal  Frocednre, 

JReferenee  to  the  High  Court  under  Section  434 
of  the  Code  of  Criminal  Procedure  lythe 
Sessions  Judge  of  Nuddea. 

The  Qaeen  versus  Buktear  Maifaraz. 

When  an  AppeUate  Conrt  directs  farther  evidence  to 
be  taken  by  a  Subordinate  Gonrt  nnder  Section  422 
of  the  Code  of  Criminal  Procednre,  it  is  competent  to 
the  Subordinate  Court  before  which  such  evidence  is 
giyeo,  if  any  offence  agunst  public  justice  as  described 
in  Section  169  ia  committed  before  such  Court  by  a 
witness  whose  eyidence  is  being  recorded  therein,  to 
send  the  case  for  inyestigation  to  a  Magistrate  nnder 
the  provisions  of  Section  171. 

Tha  words  **  whether  for  the  decision  of  snch  cases  in 
"  the  first  instance  or  on  appeal,  or  for  commitment  to 
**  any  other  Court  or  Officer,*'  in  Section  11  of  the  Code 
of  Criminal  Procedure,  are  not  intended  as  an  exhaus- 
tive enumeration  of  the  functions  of  Criminal  Courts. 

JSUferencehy  the  Sessions  Judge.^lx  appears 
that  the  offmice  with  which  the  prisoner  stands 
charged  in  this  case  arose  out  of  a  deposition  be- 
fore the  Assistant  Magistrate  of  Meherpore, 
taken  under  orders  of  the  District  Magistrate  in 


his  appellate  capacity.    The  Assistant  Uagis- 
trate  considering  there  were  grounds  for  bus- 
pecting  peijuryin  prisoner  when  gi  ving  evidence 
before  him,  held  a  preliminary  enquiry  under 
Section  171  and  made  over  the  prisoner  to 
the  District  Magistrate  for  investigation  of  the 
charge    preliminary    to    commitment.     The 
Magistrate,  on  receipt  of  the  record,  sent  it 
back  to  Meherpore  for  investigation  by  Baboo 
Peary  Mohun  Baneijee,   Deputy   Magistrate 
of  that  station.     In  passing  this  order  the 
Magistrate  was  not  acting  in  his  appellate 
capacity,  but  as  a  Criminal  Court  to  which 
another  Court  has  referred  a  charge  of  perjury 
for  investigation.     There  is  nothing  whatever 
to  show  that  the  records  were  before  him  at 
the  time,  or  that  be  was  exercising  any  dis- 
cretion on  the  propriety  or  otherwise  of  order- 
ing a  criminal  judicial   investigation.    The 
question  before   him  appears   to  have  beei 
simply  this — ''  What  Magistrate  should  hold 
the  investigation  ?"  In  choosing  a  Magistrate 
(which  as  a  District  Magistrate  he  had  a  right 
to  do)  he  very  properly  selected  a  Deputy 
Magistrate  other  than  the  compkining  officer, 
the  Assistant  in  charge  of  the  sub-division  ; 
but  the  Deputy  Magistrate  left  the  station 
before  the  order  could  be  carried  out,  and  tiie 
sub-divisional  officer  referred  the  matter  for 
further  orders  when  the  District  Magistnto 
passed  the  order  that ''  th^e  is  no  reason  why 
the  case  should  not  be  investigated  by  the 
sub-divisional  officer ;  '*  and  so  it  returned  to 
the  latter  who  then  held  a  criminal  judicial 
investigation,  and  committed  the  prisoner  to 
the  iSessions  on  a  charge  of  perjury. 
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It  is  ccmtended  that  though  the  Assbtant 
Magistrate,  acting  tinder  orders  of  tie  Appel- 
late Court  in  taking  the  prisoner's^  deposition 
onoathy  was  holding  a  judicial  proceeding 
(Explanation  8  to  Section  193),  he  had  no 
power  to  record  any  judgment  upon  it,  and 
that  he  was  consequently  not  sitting  as 
«*  a  Court"  within  the  meaning  of  Section 
171- 

I  think  this  objection  perfectly  sound. 
It  dearly  rested  with  the  Court  which,  on  a 
view  of  the  whole  case,  was  to  form  an  opi- 
nion upon  the  deposition  of  each  witness,  to  say 
whether  any  one  of  them  should  be  put  to  his 
trial  for  perjury  under  Section  171.  The 
Appellate  Court  to  which  the  evidence  was 
certified  might,  if  it  had  considered  the  evi- 
d^ce,  have  taken  the  same  view  as  the  Assist- 
ant or  it  might  liave  taken  a  more  favorable 
vinr. 

What  the  opinion  of  the  Appellate  Court  in 
this  instance  was  is  not  on  record.  It  is  con- 
tended that  the  two  orders  of  the  District 
Magistrate  above  quoted  do  amount  to  an 
approval,  «.  e,,  to  such  **  sanction"  as  is  re- 
qnired  by  Section  169.  It  is  possible  that 
the  District  Magistrate  may  have  read  the 
records  containing  the  Assistant's  *'  prelimi- 
nary enquiry "  before  passing  the  order. 
But  if  lie  had  done  so  with  a  view  to  consider 
the  Assistant's  opinion,  the  orders  in  question 
must  have  been  passed  on  the  records  of  the 
appeUate  case ;  or  if  recorded  elsewhere  by 
^noTi  thcry  must  have  contained  some  expres- 


sion of  opinion  or  approval.    But  as  I  have  I  matioa. 


said  there  is  no  such  opinion  expressed,  and 
the  reference  on  which  the  order  was  passed 
shows  that  none  was  required. 

The  Government  Vakeel  offers  to  get  the 
sanction  of  the  Appellate  Court  now.  But 
if  the  entertainment  of  the  charge  by  the 
District  Magistrate  (who  was  apparently  the 
first  officer  who  eutertained  it)  was  without 
authority,  the  commitment  cannot  now  be 
made  TaUd  by  obtaining  the  sanction  of  the 
Appellate  Court.  The  words  '« at  any  time  '* 
in  Section  169  must  surely  be  read  together 
with  the  word  '*  entertain,"  and  must  be 
held  to  mean  at  any  time  early  enough  to 
justify  the  entertainment. 

It  occurs  to  me  that  if  the  Appellate  Court 
had  expresed  an  opinion  upon  view  of  the 
records  of  the  preliminary  enquiry  (which 
records  were  certainly  under  the  hand  of  the 
District  Magistrate),  it  would  have  been  per- 
haps legal  for  him  to  adopt  the  enquiry  made 
and  to  pass  the  order  for  investigation. 
There  is  nothing  in  the  law  to  restrict  4;he 
Court  against  whom  the  perjury  was  com- 
mitted as  to  the  nature^  procedure,  or  extent 
of  the  preliminary  enquiry;  and  I  am  not 
prepared  to  say  that  perusal  of  the  Assistant's 
notes  of  his  own  enquiry  would  not  have  been 
sufficient  ground  of  action  for  the  District 
Magistrate, 

Bat  I  think  it  so  dear  that  this  was  not 
iMe  course  follawed  by  the  District  Magistrate, 
that .  I  do  not  think  it  necessary  to  send  the 
papers  to  the  Assistant  Magistrate  for  expla- 
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The  commitment  order  under  the  above 
oircumstanoes  I  consider  illegal,  and  I  would 
therefore  respectfully  suggest  that  it  may  be 
cancelled.  The  prisoner  has  been  placed  on 
bail,  but  is  unable  I  understand  to  give  it. 

Thejudfffnent  of  the  Full  Bench  of  the  High 
Court  was  delivered  ae  followe  hy 

Norman^  C.  /. — The  Magistrate  of  Nud- 
dea,  on  hearing  an  appeal  against  the  decision 
of  an  Assistant  Magistrate,  directed  a  further 
enquiry,  and  that  additional  evidence  should 
be  taken  by  the  Assistant  Magistrate  under 
Section  422  of  the  Code  of  Criminal  Proce- 
dure. While  taking  evidence  in  pursuance 
of  that  direction,  the  Assistant  Magistrate, 
being  of  opinion  that  a  witness  who  was 
examined  before  him  had  given  false  evidence, 
sent  the  case  for  investigation  to  the  Magis- 
trate, assuming  to  act  under  the  provisions  of 
Section  171.  The  accused  person  was  ulti- 
mately committed  to  the  Court  of  Session. 
But  the  Sessions  Judge  doubts  the  legality  of 
the  commitment,  and  has  referred  the  case  to 
this  Court  under  Section  434  in  order  that 
the  commitment  may  be  quashed. 

We  think  that  when  an  Appellate  €ourt 
directs  further  evidence  to  be  taken  by  a. 
Subordinate  Court  under  Section  422  of  the 
Code  of  Criminal  Procedure,  it  is  competent 
to  the  Subordinate  Court  before  which  such  I 
evidence  is  given,    if   any  offence   against 
public  justice  as  described  in  Section  169  is 
committed  before  such  Court  by  a  witness 
whose  evidence  is  being  recorded  therein,  to  I 
eend  the  case  for  investigation  to  a  Magistrate 
under  the  provisions  of  Section  171. 

We  think  that  the  Assistant  Magistrate,  to 
whom  the  case  was  sent  back  and  before 
whom  the  evidence  in  the  present  case  was 
taken,  was  lawfully  exercising  jurisdiction 
in  a  criminal  case.  The  words  **  whether 
''  for  the  decision  of  such  cases  in  the  first 


''  instance  or  on  appeal,  or  for  commitmeDt 
'*  to  any  other  Court  or  Oflacer,'*  in  Section 
1 1  of  the  Code  of  Criminal  Procedure,  are  not, 
in  our   opinion,    intended    as  an  exhaustiTe 

f  enumeration  of   the    functions   of   Criminal 

I  Courts. 

The  jurisdiction  of  the  Assistant  Magistrate 
was  that  of  a  judicial  officer  exercising  a 
particular  function,  not  merely  an  authority 
delegated  to  him  by  the  Magistrate. 

The  trial  must  therefore  proceed. 


The  8rd  May  1871. 

Present : 

The  Hon'ble  H.  V.   Bayley  and  G.  C.  Paul, 
Judges, 

Warder— Gapital  sentence -Prep- 
ncincj. 

The  Queen  versus  Panhee  Aurut,   Appellant 

Committed  hy  the  Magistrate  and  tried  hy  He 
Sessions  Judge  of  Rungpore  on  a  charge  of 
murder. 

Capital  sentence  shoaM  be  pronounced  on  a  eoDTie- 
tion  fur  murder  even  if  the  accused  be  pregnant,  al- 
though the  execution  of  the  sentence  ahould  be  di* 
ferred  till  after  delivery. 

Bayley,  J — Thebb  is  no  ground  to  inter- 
fere on  this  appeal.  Indeed,  the  appeal  it- 
self is  mainly  on  the  ground  that  the  pri<oii- 
er's  sentence  will  prevent  her  supporting  her 
family.  The  Sessions  Judge  did  not  pass  a 
capital  sentence  because  the  prisoner  was 
pregnant  when  committed  ;  but  this  of  itself 
is  no  legal  ground  for  not  prmomsmng  the 
capital  sentence  of  the  law,  although  the 
execution  of  it  is  deferred  till  after  delivery. 

The  appeal  is  rejected. 

Fauly  J, — I  concur.  I  consider  the  conno- 
tion  correct,  and  I  think  the  Sessions  Judge 
has  assigned  a  reason  which  is  not  a  legal  one, 
as  pointed  out  by  Mr.  Justice  Bayley,  for  not 
passing  capital  sentence. 


Digitized  by 


Google 


1871.] 


Criminal 


THE  WBEKLT  REPaRTEB. 


litilingB, 


67 


The  5th  May  1871. 

Present : 

The  Hon'ble  £.  Jackson  and  Onoocool  Chun- 
der  Mookeijeoi  Judges, 

ataglstrate'd  record. 

The  Qaeen   versus  Kasim  All   and  others, 
Appellants. 

CommitUd  by  the  Magistrate  and  tried  hy  the 
Sessions  Judge  of  Chittagong  oti  a  charge  of 
giving  false  evidence, 

Mr.  M.  L,  Sandel  for  the  Appellants. 

The  Magistrate's  record  of  the  proceedings  prior  to 
commitment  should  always  be  forwarded  to  (he  High 
CoarU 

Jackson^  J, — ^Wk  have  no  doubt  as  to  the 
g:uilt  of  the  prisoners,  and  shall  not,  there- 
fore, interfere  with  their  conviction  or  with 
the  sentences  passed  upon  them.  .  The  pro- 
ceedings might  on  some  points  have  been 
conducted  with  greater  precision,  as  pointed 
out  by  the  pleader  for  the  prisoners  j  but  we 
are  not  satisfied  that  the  prisoners  have  been 
in  any  way  prejudiced  by  the  irregularities 
in  question  The  sanction  which  was  ob- 
tained from  the  Judge  to  the  prosecution 
might  have  been  more  clearly  worded.  The 
charges  are  unnecessarily  prolix. and  contain 
much  irrelevant  matter.  They  should  only 
have  contained  the  sentences  of  the  prisoners' 
deposition  which  related  to  the  pa3rment  of 
the  money  and  the  giving  of  the  receipt, — the 
points  on  which  the  perjury  is  charged. 
There  has  been  some  difficulty  in  proving 
what  each  prisoner  said,  the  depositions  hav- 
ing been  taken  do\^  by  the  former  Judge 
who  has  left  the  station.  But  the  record*  has 
been  proved  and  the  handwriting  and  sig- 
nature of  the  Judge,  and  there  is  other  inde- 
pendent evidence.  I  have  no  doubt  that  the 
prisoners  gave  the  depositions.  It  seems  to 
me  important  that  the  record  of  these  deposi- 
tions should  be  made  by  law  primd  facie 
evidence  that  they  were  given  as  recorded. 
Formerly,  ^eti  the  depositions  were  record- 
ed in  the  vema9ular,  the  Bengalee  mohurrir 
who  wrote  them  down  could  be  called  to 
attest  them ;  but  they  are  now  recorded  by 
the  Judge  in  English,  and  if  he  has  left  the 
station  there  itaust  always  be  a  difficulty 
in    procuring  his  evidence.     This  would   be 


obviated  by  dechuring  his  record  of  the  deposi- 
tion to  be  primd  faoie  eividence. 

The  Sessions  Judge  of  Chittagong  did  not 
forward  to  this  .Court  the  record  of  the  pro- 
ceedings prior  to  commitment  in  the  Magis- 
trate's Court,  and  he  has  explained  that  he 
did  not  do  so  because  he  is  of  opinion  that 
these  were  not  evidence  in  the  case.  It 
seems  to  me  immaterial  whether  they  are 
evidence  or  not.  The  practice  has  always 
been  to  forward  the  record,  and  the  Judge  has 
no  authority  to  change  the  practice  without 
special  orders  or  sanction  from  this  Court. 
It  frequently  happens  that  some  portions  of 
the  Magistrate's  record  are  evidence  on  the 
Sessions  trial ;  and  as  happened  on  this  occa« 
sion,  portions  of  the  evidence  being  on  the 
record  of  other  cases  were  not  taken  out  and 
incorporated  with  the  Sessions  record,  as  it 
should  be.  The  Magistrate's  record  is  also 
frequently  required  by  this  Court  to  ascer- 
tain if  all  the  evidence  bearing  on  the  case 
has  been  recorded,  and  the  Sessions  Judge 
will  6nd  great  assistance  in  conducting  trials 
in  serious  cases  from  the  police  record  also. 
But  the  Magistrate's  record  must  always  be 
forwarded  to  this  Court  under  the  present 
practice. 


The  6th  May  1871. 

Present  : 

The  Hon'ble"  G.  Loch  and  Otloocool   Chunder 
Mookerjee,  Judges, 

Jartftdfction  —  Olistraotlon  —  Tbo- 
roog-lifare  —  deotion  308y  Code  of 
CHminat  i^rocfediire. 

(Miscellaneous  Case.) 

Becharam    Bhuttachaijee   and  others,  Peti- 
turners. 

Baboo  Khettet  Mokun  Mookerjee  for  the  Peti- 
tioners. 


In  the  ease  of  a  complaint  under  Section  308  of  the 
Code  of  Criminal  Pfocediirc,  for  the  removal  of  an  ob- 
struction from  a  tboroaglifare,  a  Magistrate  should  first 
enquire  if  the  road  ib  a  public  one  or  not.  it  iit  finds  in 
the  affirmative,  he  has  juHsdiction  to  proceed;  if  iti  the 
negative,  be  should  withhold  his  band  and'  abstain  from 
carrying  out  the  order  for  removal  of  the  obstruction. 

Lochf  J, — We  think  that  we  cannot  inter- 
fere with'  the  order  made  by  the  lower  Court 
in  this  case. 
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Where  parties  come  in  under  the  proyisions 
of  Section  308  of  the  Criminal  Procedure 
Code  and  ask  for  the  removal  of  an  ohstruc- 
tion  from  a  thoroughfare,  it  is  the  province 
of  the  Magistrate  to  determine  whether  the 
road  referred  to  hy  the  complainant  is  or  is 
not  a  thoroughfare,  and  on  determining  this 
point  he  has  jurisdiction  to  proceed  under  the 
provisions  of  the  Section  aho^e  referred  to  ; 
and  the  province  of  the  Jury  seems  to  be 
merely  to  determine  the  propriety  or  other- 
wise of  carrying  dut  the  order  made  by  the 
Magistrate  on  the  defendant,  after  he,  the 
Magistrate,  has  found  that  he  has  jurisdiction 
to  make  such  order.  Should  the  Magistrate, 
however,  before  passing  a  final  order  come  to 
the  conclusion  that  he  has  committed  an  error 
in  considering  the  road  to  be  a  public  road, 
and  that  he  has  reason  to  believe  either  from 
the  evidence  or  from  any  personal  enquiry 
that  the  road  is  not  a  public  road,  we  think 
that  he  would  be  right  in  holding  his  hand 
and  abstaining  from  carrying  out  the  order  for 
removal  of  the  obstruction.  This  is  what  the 
Deputy  Magistrate  appears  to  have  done  in 
the  present  case.  We  think  therefore  that 
his  order  must  be  upheld,  and  the  application 
rejected. 


The  8  th  May  1871. 
Present: 

The  Hon*ble  F.  B.  Kemp  and  F,  A.  Glover, 
Judges. 

Sxamlnatlon  of  aooased  —  Attesta- 
tion of  BKaffistrate— Bvidenoe— Seo- 
tiona  205  and  366f  Gode  of  Orlminal 
Frooednre* 

Reference  to  the  High  Court  under  Section  404 
of  the  Code  of  Criminal  Procedure  hy  the 
Officiating  Magistrate  of  JSbogMg. 

The  Queen  versus  Goshto  Lall  Datt. 

It  is  not  necessary  under  Section  205  of  the  Code  of 
Criminal  Procedure  to  state  in  the  body  of  the  examina- 
tion of  the  accused  that  the  statement  oom  prises  every 
question  put  to  the  accused  and  eveiT  answer  given  by 
him,  or  that  they  were  recorded  in  full  and  read  to  him, 
and  that  he  had  full  liberty  to  add  to  or  explain  his 
answers.  The  Magistrate's  attestation  at  the  foot  of  the 
examination  when  duly  recorded  in  the  terms  of  that 
Section,  is  sufficient  primd  facie  evidence  of  such  examin- 
ation, unless  the  Sessions  Judge  doubts  the  genuineness 
of  the  Magistrate's  signature,  in  which  case  he  should 
take  evidence  on  that  point.  The  examination  of  the 
accused  properly  recorded  is  evidence,  and  should  be  al- 
lowed to  go  to  the  Jury  under  Section  866  of  the  Code. 


Olover,  J. — Thtb  case  was  sent  for  by  the 
Court  on  a  reference  made  by  the  Officiating 
Magistrate  of  Hooghly. 

I  may  premise  that  in  accordance  with  at 
least  three  Rulings  of  this  Court  (Queen  versus 
Chunder  Kafit  Chuckerbutty,  X  Weekly  Re- 
porter, p.  14 ;  Queen  versus  Gora  ChandGope 
y  Weekly  Reporter,  p.  48 ;  and  Queen  versus 
Gora  Chand  GThose,  XI  Weekly  Reporter, 
p.  29,  the  last  being  a  Full  Bench  case)  a  Ter- 
dict  of  acquittal  by  a  Jury,  although  given  in 
consequence  of  a  mis-direction  on  the  part  of 
the  Sessions  Judge,  cannot  be  interfered  with 
under  Section  404,  Code  of  Criminal  Proce- 
dure. 

I  think  it  right,  however,  to  express  my 
opinion  that  the  Judge  did  mis-direct  the  Jury 
in  this  case.     He  told  them  to    "exclude 
"  from  their  minds  anything  they  had  heard 
**  relating  to  a  confession  or  statement  made 
**  before   the   Magistrate,  because  the  state- 
"  ment,  not  being  admissible  in  evidence,  had 
"  not  been  placed  before  them."     Now,  Sec- 
tion  205   of   the  Criminal  Procedure  Code 
describes  how  the  examination  of  an  accosed 
person  is  to  be  taken,   and  how,   after  being 
taken,  it  is  to  be  attested  by  the  wgnature  of 
the  Magistrate,  who  is  to  certify  under  his 
own  hand  that  it  was  taken  **  in  his  presence 
"  and  hi  his  hearing,  and  contains  accurately 
"  the  whole  of  the  statement  made  by  the 
**  accused  person."     There  is  nothing  in  the 
Section  that  makes  it  necessary  to  state  in 
the  body  of  the  examination  (as  supposed  by 
the  Sessions  Judge)  that  the  statement  com- 
prised ever/  question  put  to  the  accused  and 
every  answer  given  by  him ;  that  they  were 
recorded  in  fuU  and  read  to  him,    and  that 
he  had  liberty  to  add  to  or  explain  his  answers, 
&c.  &c.     The  attestation  at  the  foot  of  the 
examination,  when  duly  recorded  in  the  terms 
of  the  Section,  is  sufficient  proof  that  the 
accused  had  the  proper  opportunities  given 
to  him  of  testing,  whether  what  was  record- 
ed had  been  made  conformable  to  what  he 
declared  to  be  the  truth ;  and  as,  in  this  case, 
the  Magistrate's  attestation  is  in  the  exact 
words  of  the  law,  nothing  else  was,  as  it 
seems  to  me,  required.     The  statement  of  the 
accused,  as  it  stood  on  the  record,  was  per- 
fectly legal  evidence  and  ought  to  have  been 
laid  before  the  Jury. 

The  Ruling  in  Queen  versus  Mnssnmat 
Niruni,  VII  Weekly  Reporter,  p.  49,  quoted 
by  the  Sessions  Judge  in  support  of  his  opi- 
nion, does  no);,  I  think,  apply  to  this  case 
at  all.    There  the  statement  of  the  accused 
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was  not  attested  by  the  Magistrate's  signa- 
tare,  and  there  was  conseqaently  no  guarantee 
that  the  provisions  of  Section  205,  Code  of 
Criminal  Frocednrei  had  been  in  any  way 
complied  with.  The  Judges  in  that  case 
eaid:— ''  We  do  not  think  it  proper  to  admit 
«  as  evidence  against  the  accused  an  examina- 
"  tion  which  appears  tohavebeenrecorded  witli 
"such  utter  disregard  of  the  forms  pre- 
''  scribed  by  law  as  that  of  Moniruddeen  in 
« the  present  case."  I  was  one  of  the  Judges 
in  question,  and  retain  the  opinion  then 
expressed.  A  strict  observance  of  the  law 
in  all  matters  relaijpig  to  confessions  is  in  the 
highest  degree  necessary,  but  in  the  present 
case  all  the  provisions  of  Section  205  have 
been  fully  complied  with. 

With  reference  to  the  second  point  re- 
ferred by  the  Officiating  Magistrate,  it  seems 
to  me  that  the  Magistrate's  attestation  at  the 
foot  of  the  examination  was  sufficient  primd 
faeU  evidence  that  everything  had  been 
legally  and  properly  done,  and  that  neither 
threats  nor  promises  had  been  used.  If, 
however,  the  Sessions  Judge  had  doubts  on 
this  point,  he  should  have  cleared  them  up 
by  taking  evidence  as  to  the  manner  in  which 
the  accused's  statement  was  recorded. 

Kemp^  J. — I  entirely  concur.  There  has, 
in  my  opinion,  been  a  clear  failure  of  justice 
in  this  case,  owing  to  the  Judge's  mis-direc- 
tion to  the  Jury.  The  provisions  of  Section 
205  have  been  strictly  complied  with  in  this 
case,  and  the  examination  of  the  accused 
ought  to  have  been  admitted  in  evidence  at 
the  trial  under  Section  366.  The  attestation 
of  the  Magistrate,  which  is  in  the  proper 
form,  was  sufficient  primd  facte  evidence  of 
such  examination,  and  the  Judge,  if  he 
doubted  the  genuineness  of  the  Magistrate's 
signature,  was  bound  to  take  evidence  on 
that  point.  I  think  the  Judge  is  wrong,  and 
the  Officiating  Magistrate  is  perfectly  right 
in  his  view  of  the  law. 


The  nth  May  1871. 
Present : 

The  Hon'ble  J.  B.  Phear,  A.  O.  Macpherson, 
and  Onoocool  Chunder  Mookerjee,  Judgee. 

WLliiflk  Court— Jartadlotlon— Transfer 
of  orlmlnal  oaaea— Section  29,  Obar- 
ter  of  Bl^rb  Gonrt— Section  35,  Codo 
of  Criminal  Procedure. 

Hule  Nisi  in  the  matter  of 

Ameer  Ehan  and  Hashmadad  Khan,  Pett" 
tionera. 

The  Advocate  General  {Graham)  and  the  Ofi- 
dating  Standing  Couneel  {Wilkinson)  for 
the  Government. 

Ingram,  and  Evans  for  the  Petitioners. 


The  High  Court  has  power,  nnder  Section  29  of  its 
Letters  Patent*  to  transfer  a  criminal  case  from  a  Coart 
in  the  Mofhasil  for  trial  before  itself. 

The  mere  possibility  or  probability  that  diffienlt 
questions  whether  of  law  or  of  fact  will  arise  b  no 
reason  for  transferring  a  case  under  Section  29.  there 
being  a  sufficient  remedy  provided  m  the  right  of  appeal 
to  the  High  Conrt 

Per  Macpher9(m^  Jl— It  is  under  Section  85  of  the 
Criminal  Procedare  Code,  and  under  that  Section  alone, 
that  the  High  Court  ought  to  order  the  transfer  of 
criminal  cases  from  one  Court  to  another,— <»xcept  m 
very  special  cases  (indicated.) 

Phear^  J. — The  two  prisoners,  on  whose 
behalf  tiie  present  application  to  this  Court 
is  made,  are  now  awaiting  their  trial  before 
the  Sessions  Court  at  Patna  on  various  charges 
which  the  Joint  Magistrate  at  Fatna,  after 
duly  holding  a  preliminary  investigation,  has 
preferred  against  them ;  in  other  words,  the 
cases  of  the  prisoners  are  criminal  oases  pend- 
ing for  trial  at  the  Sessions  Court  at  Patna, 
and  the  object  of  the  application  is  to  obtain 
the  transfer  of  the  case  from  the  Sessions 
Court  to  this  Court  for  trial. 

The  transfer  is  sought  under  the  provisions  of 
Section*  29  of  the  Letters  Patent  of  this  Court, 
which  says  :^**  And  we  do  further  ordain 
that  the  said  High  Court  shall  have  power  to 
direct  the  transfer  of  any  criminal  case  or  ap- 
peal from  any  Court  to  any  other  Court  of  equal 
or  superior  jurisdiction,  and  also  to  direct  the 
preliminary  investigation  or  trial  of  any  cri- 
minal case  by  any  Officer  or  Court  otherwise 
competent  to  inyestigate  or  try  it,  though 
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Ruoh   case  belongs   ia  ordinary  course  to  the 
jurisdiction  of  some  other  Officer  or  Court." 

The   Advocate  General,   on  behalf  of  the 
prosecution   in   the  first  place,  urges  that  this 
Section  29  does  not  confer  on  the  Court  the 
power  to  make  such  a  transfer  as  this.     The 
Advocate  Oeneral,  as  I  understand  his  argu- 
ment,    urges  that  this  Court,  in  its  character 
of  a  Court  exercising  Criminal  Jurisdiction 
over  the  Town  of  Calcutta,  is  a  distinct  Court, 
9ui  g^nerist  and  is  not  so  related  to  the  Crimi- 
nal Courts  of  the  Mofussil  as  to  fall  within 
the   scope  of  the  words  of  Section  29,  **  any 
other  Court  of  equal  or  superior  jurisdiction." 
It  appears  to  me  that  we  cannot  give  effect  to 
this  argument  without  sanctioning  a  distinc- 
tion of  parts  in   the  High  Court  which  has 
no  reality,  and  thus  giving  currency  to   an 
error   which  may  become  fertile  in  mischiev- 
ous results.     The  High   Court  is    endowed 
with  extensive,  I  may  say,  exalted  jurisdiction, 
embracing  in   its  ambit  various   subjects  or 
topics,  and  is  described  in  the  Letters   Patent 
under  various  heads.     The  Judges  of  whom 
the  Court  is  composed  are  numerous,  and  the 
Legislature  has  empowered  the  Court  by  its 
own  rules  (I  am  now  quoting  Section  13  of 
the  Chapter  Act)  to  **  provide  for  the  exer- 
cise, by  one  or  more  Judges,  or  by  Division 
Courts  constituted  by  two  or  more  Judges  of 
the  said   High  Court,  of  the  original  and  ap- 
pellate jurisdiction  vested  in  such  Court,  in 
such  manner  as  may  appear  to  such  Court  to 
be  convenient  for  the  due  administration  of 
justice."    The  Court  has  availed  itself  of  this 
power,  and  does  exercise  its  power,  as  we 
know,  by  single  Judges,  and  Division   Courts 
consisting  of  two  or  more  Judges.     The  rules 
of  the  Court  by  which  this  is  done  are  per- 
haps little  systematic,  and  certainly  have  not 
been  framed  with  any  view  to  the  particular 
point  upon  which  the  present  objection  de- 
pends.   It  is  not  necessary  for  me  now  to 
discuss  those  rules,  and  I  do  not  now  propose 
in  any  way  to  review   them.    Nothing  in 
them,  however,   as  I  understand  them,  gives 
favour  to  the  present  contention;  for  that 
would  require    that  the  effect   of  the  rule 
should  be  to  confer  on  each  particular  Bench 
of  this  Court  a  portion  only  of  the  jurisdic- 
tion of  this  Court     And  it  seems  to  yie  that 
there  are  only  two  ways  in  which   this  could 
be  done,  namely,  either  by  deputing  to  each 
Bench  a  portion  of  jurisdiction  by  express 
words  of  limitation,  or  by  assigning  to  it  work 
locally  or  otherwise  defined,  and  delegating  to 
it  only  so  much  and  such  limited  jurisdiction 
as  may  be  needed  for  that  work.    Now,  as- 
suredly, the  rules  bearing  on  this  matter  have 
never  been  understood  as  operating  in  either 


of  these  directions.     It  is  within  our  daily 
experience  that  a  Division  Bench  of  the  Court 
whose  work  is  defined  by  locid  limits,  takes 
up  and  disposes  of  work  which  in  the  same 
way  belongs  to  another  Bench.    And  in  many 
other  modes,  work  is  being  constantly  done 
without  question,  which,  I  apprehend,  worid 
be  without  authority  and  legal  efficacy^  if  the 
view  which   has  b^n    contended   for   before 
us  were  correct.     And   see  what  the  result 
would  be.     The  High  Court  rarely  sits  as  a 
whole.    Only  once  in  the  whole  coarse  of  my 
experience  has  it  done  so.    The  result  woald 
be  that  instead  of  one  High  Court,  we  should 
have  a  group  of  Courts,   each  of  imperfecft 
and  ill-defined  limited  jurisdictioa.     This,  I 
think,  would  offer  every  sort  of  opportuni^f 
for  uncertainty  whether  or  not  Any  parti- 
cular matter  of  litigation  had  been  decided 
by  competent  aothority.    This  would  be  a 
wretched  state  of  things,  and  one  not  likely 
to  have  been  intended,  but  rather  very  foreign 
to  the  mind  of  the  Legislature  which  amalga- 
mated the  Sudder  and  Supreme  Courts.     And 
I   think   there  is    nothing  in   the  words  of 
Section  13  of  the  Charter  Act  which  would 
warrant  such  a  limited  deputation  of  junsdic- 
tion  to  a  Division  Court  in  this  fusion.    I 
need  not  now  say  anything  as  to  the  distribtt- 
tion  of  work  and  the  disposal  by  the  Division 
Benches  of  the  business  which  is  actually 
brought  before  them.    But  I  come,  wil^iont  any 
sort  of  hesitation,  to  the  conclusion  that  this 
Court,  when  engaged  in  administering  crimi- 
nal justice  within  the  district  of  Calcutta 
under  its  ordinary  criminal  jurifdiotion,  is 
none  other  than  the  High  Court  itself.    It 
is  the  High  Coart  discharging  one  of  its 
proper  functions, — it  is  not  merely  the  High 
Court  in  some,  to  me  not  very  conceivable,  in- 
ferior capacity.    If  this  be  so,  the  application 
to  remove  this  criminal  case  from  the  Sessions 
Court  at  Patna  into  this  Court  to  be  triad 
by  virtue  of  its  criminal  jurisdiction,  seems 
to  me  to  be  an  application  made  precisely 
within  the  words  of  Section  29.     As  regards 
the  Sessions  Court  at  Patna,  the  High  Court 
is  unquestionably  a  Court  of  superior  juris- 
diction.    Why  then  are  we  to  say  that  we 
have  not  the  power  under  that  Section  to 
make  the  transfer  which  is  sought  ? 

In  theffrst  place,  the  Advocate  Ceneral  aays 
that  supposing  the  works  of  Section  29  are 
large  enough  to  comprehend  this  Court,  yet 
the  situation  of  the  Section  relatively  to  othes 
Sections,  is  such  that  it  cannot  be  reasonably 
supposed  that  those  words  were  intended  to 
have  the  fullest  signification.  I  thought  that 
there  was  considerable  force  in  Mr.  Evans* 
answer  to  this  objection,  and  a  closer  aorvey 
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•f  the  Letters  Patent  makes  that  answer  more 
forcible  than  appeared  at  first  sight ;  because 
I  think  it  very  apparent  that  the  different 
dauses  of  the  Letters  Patent  have  been  yery 
inartistically  framed  and  put  together,  and  in 
trath  that  the  Letters  were  drawn  without 
viy  great  ctunpleteness  of  purpose. 

But  I  am  not  even  prepared  to  take  the 
view  that  the  Clause  authorizing  the  transfer 
of  a  criminal  case  into  this  Court  would  be 
inaptly  placed  in  the  position  which  Section  29 
occupies.  By  the  nature  of  Mr.  Advocate 
General's  argument,  he  admits  that  the  Clause 
is  rightly  placed  for  the  purpose  of  giving 
power  to  this  Court  to  transfer  oases  from 
ooe  local  District  Court  to  anotiier  District 
Court.  If  that  be  so,  I  see  nothing  inapt 
in  including  in  the  same  Section  a  power  to 
transfer  to  this  Court.  If  the  power  to  trans- 
fer to  this  Court  is  needed  at  all,  it  is  needed 
for  reaaons  amongst  others  which  would  ren- 
der it  right  and  proper  to  transfer  oases  firom 
one  local  Court  to  another. 

If  such  reasons  existed  for  the  transfer 
from  the  district  of  the  24-Pergunnahs  into 
SDother  district,  why  should  the  power  to 
transfer  it  into  this  district  for  those  reasons 
be  absent  ?  It  seems  to  me  to  be  qaite  unin- 
telligible. For  instance,  to  take  the  case  given 
by  the  late  Chief  Justice  in  the  case  of  Noho- 
deep  Chunder  Gossamee,'"^  that  this  Court  should 


*  The  8th  April  1868.t 

Pretent: 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief  JtuHce,  and 
the  Hon'ble  J.  P.  Norman  and  W.  Markby,  Judges, 

The  Qoeen  verttts  Nobodeep  Chonder  Gossamee  and 
others. 

The  Standing  Counsel  (EglUUon)  for  the  Crown. 

Newmarch  and  Woodroffe  for  the  aoooMd. 

The  accused  in  this  ca^  were  committed  for  trial  on 
-a  charge  under  Section  412  of  retainincf  stolen  propertj, 
to  wit  a  Government  currenoj  note  for  rupees  I,0u0; 
and  the  first  prisoner  was  also  charged  under  Section  465 
with  dishonestly  and  fraudulently  making  a  false  docu- 
ment, that  is  to  say,  a  false  endorsement  or  receipt  for 
interest  on  the  said  Goremment  currency  note;  and 
farther  under  Section  471  with  dishonestly  using  as 
genuine  the  said  forged  document  knowing  it  to  be 
forged.  The  offences  charged  were  committed  at  Gal- 
cotUL  but  the  preliminary  inyestigation  was  conducted 
by  Mr.  Rvland,  Deputy  Magistrate  of  Serampore  and 
Justice  of  the  Peace,  who  committed  the 


for 


tml  before  the  High  Court  at  Calcutta. 

Ct  The  Judgments  ia  this  case  are  fiTen  la  sxiensotss  the 
nw  li  an  Importaat  one  not  only  as  to  the  coostmekioii  of  Section 
S9  of  the  Charter,  bat  alio  as  refsrds  other  points  of  law  an< 
proosdoie  which  were  raised  and  deoided  In  it  J 


have  the  power  of  transferring  the  trial  of  cri- 
minal oases  from  the  Court  of  the  24-Pergun- 
nahs  to  any  other  district  of  Bengal  upon 
grounds  of  oouTenience,  if  oonvenieace  ex- 


The  prisoners  were  tried  and  convicted  at  the  crimi- 
nal aessions  of  the  High  Court  before  Markbv,  J.,  but 
the  prisoners*  Counsel  having  raised  certam  points 
of  law  and  having  moved  in  arrest  of  judgment, 
Markby,  J.,  reserved  the  points,  which  came  on  for 
argument  before  Peacock,  C.  J^  and  Norman  and 
Markby,  J.  J.  The  arguments  on  the  points  reserved 
and  on  the  motion  in  arrest  of  argument  were  ad- 
dressed to  the  Court  on  separate  davs,  and  the  Court 
delivered  separate  judgments  on  each  day. 

The  following  are  the  judgments  which  were  delivered  on 
the  first  dag  on  the  points  reserved : — 

Peaooctt  C,  J- — Upon  the  two  questions  which  have 
been  argued  before  us  I  entertain  no  doubt. 

The  first  relates  to  the  answer  given  to  the  police 
constable  when  he  arrested  the  prisoner.  The  answer 
did  not  amount  to  a  confession  of  guilt,  but  was  a 
statement  of  fiusts,  which,  if  true,  shewed  that  the 
prisoner  was  innocent.  It  was  not  a  confession  obtain- 
ed under  an  inducement  of  hope  or  fear.  The  only 
objection  to  the  statement  being  admissible  in  evidence 
is,  that  it  was  made  in  answer  to  a  question  whieh  was 
pat  by  the  police  officer. 


The  cases  npon  this  subject  in  England  are  conflict- 
ing; but  the  later  cases  seem  to  show  that  statements 
made  by  a  prisoner  in  answer  to  a  question  put  by  a 
police  officer  are  admissible  in  evidence. 

In  the  Queen  and  Berriman,  6  Cox's  Criminal  Cases, 
page  388,  Mr.  Justice  Erie  refused  to  admit  as  evidence 
an  answer  given  by  a  prisoner  to  a  (juestion  put  to  him 
by  a  Magbtrate ;  and  a  similar  ruhng  by  Chief  Justice 
Wilde  is  to  be  found  in  the  case  of  the  Queen  and  Pettit 
in  the  4th  Volume  of  Cox's  Criminal  Cases,  page  164. 

Bat  in  a  later  case,  the  Queen  and  Cheverton,  2 
Foster  and  Finlayson,  page  838,  Chief  Justice  Erie 
admitted  as  evidence  against  the  prisoner  a  statement 
which  she  had  made  in  answer  to  a  queslioa  put  to  her 
by  a  police  officer.  In  that  case,  it  appeared  that 
EUixter,  a  police  officer,  had  said  to  the  prisoner—"  Ton 
had  better  tell  me  all  about  it,  it  will  save  trouble,"  and 
then  put  certain  quc>stions  to  the  prisoner  which  she 
answered.  It  was  held  that  the  answers  given  to  Baxter 
were  inadmissible,  because  they  had  been  made  under 
the  influence  of  something  in  the  nature  of  a  threat  or 
inducement.  Afterwards  another  police  officer  put 
questions  to  the  prisoner  which  she  answered^  and  it 
was  objected  that  those  answers  were  inadmissible,  in- 
asmuch as  they  had  been  made  under  the  inducement 
held  out  by  the  former  police  officer.  Chief  Justice 
Erie,  after  consulting  Mr.  Justice  Wightman,  admitted 
the  statements  made  to  the  second  police  officer,  holding, 
as  I  suppose,  that  the  answers  were  not  given  in  con- 
sequence of  the  inducements  held  out  by  the  flrst  officer. 
That  is  a  distinct  authority  that  statements  made  by  a 
prisoner  in  answer  to  (questions  put  by  a  police  officer 
are  admissible;  and  it  may  be  remarked  that  in  that 
case  the  answers  were  held  to  be  admissible,  though  the 
prisoner  had  not  been  cautioned. 

In  the  ease  of  the  Queen  and  Mick,  S  Foster  and 
Finlayson,  p.  842,  it  was  held  by  Mr.  Justice  Mellor  that 
a  confession  made  by  a  prisoner  in  answer  to  a  ques- 
tion put  to  him  by  a  police  officer  was  admissible. 

A  similar  decision  will  be  found  in  I  Moody's  Crowa 
Cases,  page  27,  in  which  it  was  held  that  a  confession 
obtained  without  threat  or  promisQ  from  a  boy  14  yean 
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isted,  and  yet  should  not  have  the  same  power 
to  remove  the  case  into  this  Court  across 
Circular  Eoad,  even  though  the  reasons  of 
convenience  were  ten-fold   stronger.     It  ap- 


old,  by  questions  put  to  him  by  a  police  oflScer  In  whose 
custody  the  boy  was  on  a  charge  of  felony,  and  when 
the  boy  had  had  no  food  for  nearly  a  whole  day,  was 
properly  received  as  evidence  against  him.  That  was 
held  by  six  Judges  to  three  upon  a  point  reserved.  The 
majority  held  that  the  confession  was  rightly  received, 
as  no  threat  or  promise  had  been  made. 

Mr.  Justice  Mellor  in  the  case  of  the  Queen  and 
Mick,  to  which  I  have  referred,  remarked  that  many 
Judges  would  not  receive  the  evidence,  and  that  he 
highly  disapproved  of  the  course  w^hich  the  police 
officer  had  adopted  in  asking  questions. 

Having  these  contradictory  decisions  before  us,  I 
should  be  disposed  to  act  upon  the  decision  given  in  the 
case  reserved,  even  if  it  were  not  borne  out  by  every 
principle  of  common  sense. 

If  an  inducement  is  held  out  to  a  prisoner  to  make  a 
confession  by  tellini?  him  that  he  will  be  better  off  if 
he  makes  a  confession,  he  may  be  induced,  if  he  knows 
that  circumstances  are  strong* to  lead  to  a  presumption 
of  guilt,  to  make  a  confession,  although  he  is  innocent. 
There  may  be  reasonable  grounds  against  the  admis- 
sion of  such  a  confession,  though  perhaps  it  would  be 
bettor  to  admit  it  and  to  leave  those  who  have  to  de- 
termine as  to  tho  guilt  or  innocence  of  the  prisoner  to 
iudge  of  tho  weight  which  ought  to  be  attached  to  it. 

The  object  of  the  criminal  law  is  to  punish  the  guilty 
for  the  purpose  of  deterring  them  and  others  from  com- 
mitting offences.  The  object  of  the  law  of  procedure, 
including  the  law  of  evidence,  is  or  ought  to  be  that  the 
innocent  shall  be  protected  and  the  guilty  punished.  I 
cannot,  therefore,  agree  at  all  in  the  remarks  of  Mr. 
Justice  Mellor,  and  in  the  expression  of  his  disapproval 
of  the  conduct  assumed  by  a  police  officer  in  asking 
questions,  provided  he  does  not  hold  out  hope  or  fear 
as  an  inducement  to  confess. 

Some  cases  have  gone  to  the  extent  of  saying  that  a 
gtatement  is  not  admissible,  if  it  is  obtained  by  telling 
the  prisoner  that  he  had  better  tell  the  truth.  For  my 
own  part,  I  cannot  see  any  objectioH  to  telling  every 
man  that  he  had  better  tell  the  truth  ;  but  that  is  very 
different  from  telling  n  man  that  he  had  better  confess, 
when  you  do  not  know  whether  he  is  innocent  or 
guUty. 

Though  it  has  been  held  in  some  cases  that  confes- 
sions obtained  by  asking  questions  arc  not  admissible, 
and  although  law  is  said  to  be  the  perfection  of  rea- 
son, it  has  been  distinctly  ruled  in  England,  and  I  be* 
lievc  without  a  dissentient  voice,  that  confessions 
obtained  by  artifice  or  deception  are  admissible.  There- 
fore, where  a  confession  was  obtained  by  a  person  who 
took  an  oath  that  he  would  never  mention  what  the 
prisoner  told  him,  the  statement  made,  when  disclosed, 
was  held  to  be  admissible. 

So,  where  it  appeared  that  one  of  the  prisoners  had 
made  a  statement  to  a  constable  whilst  he  was  drunk, 
and  it  was  imputed  to  the  constable  that  he  bad  given 
bim  liquor  to  cause  him  to  be  so,  the  statement  was 
held  to  be  admissible  in  evidence  against  the  prisoner, 
the  statement  not  having  been  made  under  the  induce- 
ment of  hope  or  fear, — 5e«?the  cases  collected  in  Roscoe 
on  Evidence  in  Criminal  Cases,  p.  47. 

It  \s  high  time  1  think  that  we  should  decide  accord- 
ing to  principles  which  are  founded  in  reason  and  good 
sense.  I  therefore  hold  that  what  the  prisoner  said  in 
answer  to  questions  put  to  him  by  the  police  officer  was 


pears  to  me  that  there  are  classes  of  cases  ia 
which  the  transfer  of  criminal  trials  to  this 
Court  might  require  to  be  made  upon  grounds 
exactly  similar  to  those  which  would  justify 


adraissibb.  no  threat  or  deception  having  been  used  or 
any  false  hope  held  out. 

The  other  question  remaining  is,  whether  statements 
made  in  answer  to  questions  put  by  a  Justice  of  the 
Peace  or  a  Magistrate  are  admissible  against  the  pri- 
soner. 

I  do  not  wish  to  put  this  question  upon  any  technical 
ground.  Section  202  of  the  Code  of  Criminal  Proce- 
dure says  that  it  shall  be  in  the  discretion  of  the  Ma<p*- 
trate,  from  time  to  time  at  any  stage  of  the  enquiry,  to 
examine  the  accused  person  and  to  put  such  questions 
to  him  as  he  may  consider  necessary,  and  it  shall  be  in 
the  option  of  the  accused  person  to  answer  such  ques- 
tions. It  does  not  appear  whether  Mr  Ryland  was  act- 
ing as  a  Deputy  Magistrate  or  in  his  character  as 
a  Justice  of  the  Peace,  when  the  charge  was  first 
brought  before  him.  I  have  no  doubt  that  an- 
swers given  by  a  prisoner  to  questions  put  by  a  Ma- 
gistrate under  Section  202  are  admissible  in  evidence, 
although  the  Magistrate  may  omit  to  inform  the  pri- 
soner what  the  law  is  and  that  he  is  not  bound  to  answer 
the  questions.  I  apprehend  that  any  statement  which 
is  made  by  a  prisoner  in  answer  to  such  a  question  ii 
admissible  against  him,  not  only  in  regard  to  cases 
within  the  jurisdiction  of  the  Magistrate  or  bearing  up- 
on the  case  before  the  Magistrate,  but  also  with  regard 
to  other  offences  of  which  the  prisoner  might  be  changed 
in  another  Court. 

For  instance,  if  a  prisoner  were  apprehended  at  Hmr- 
rah  upon  a  charge  of  murder  at  Howrah,  and  if  the  polia- 
man  should  say  "  when  the  prisoner  saw  me  coming  np 
dressed  as  a  police  officer  he  immediately  ran  away  :"— 
suppose  the  Magistrate  should  ask  the  prisoner,  *'  why 
did  you  run  away  when  you  saw  a  police  officer,"  and 
he  were  to  say  "  I  had  stolen  some  money  from  A  B  ia 
Calcutta.  I  had  just  crossed  the  ferry,  and  when  I  saw 
the  policeman  coming  up  I  thought  he  was  going  to  take 
me  into  custody  for  stealing  the  money  and  therefore 
I  ran  away."  That  statement  being  made  in  answer  to 
a  lawful  question  put  to  him  by  the  Magistrate  wnnW, 
I  have  no  doubt,  be  evidence  against  the  prisoner,  if  be 
were  acquitted  of  the  murder  and  indicted  at  the  ses- 
sions in  Calcutta  for  stealing  the  money. 

I  have  no  doubt,  therefore,  that  what  the  pritoner 
said  to  the  Magistrate  would  in  this  case  be  admissible 
against  him,  even  if  the  questions  put  by  the  Magistrate 
were  put  whilst  he  was  acting  in  his  character  as  a 
Magistrate. 

But,  as  I  said  before,  I  do  not  wish  to  pat  this  ease 
upon  a  technical  ground  ;  and  I  wdl  assume  therefore 
that  Mr.  Ryland  was  acting  thronghout  as  a  Justice  of 
the  Peace  for  Bengal  with  reference  to  an  offence  com- 
mitted in  Calcutta. 

There  is  not  much  difference  as  regards  the  common 
sense  point  of  view  between  statements  made  in  answer 
to  questions  put  by  Mr.  Ryland  as  a  Justice  of  the  Peace, 
and  statements  made  in  answer  to  questions  put  by  the 
police  officer,  assuming  it  to  be  true  that  the  statements 
were  made.  There  %vould  however,  be  this  difference 
that  when  the  questions  were  put  by  the  Magistrate,  tl« 
prisoner  might  have  believed  that  the  Magistrate  bad 
the  same  power  to  compel  him  to  answer  the  questions 
as  he  would  have  had  with  regard  to  a  witness ;  that 
therefore  it  may  be  urged  that  the  Magistrate  ought  to 
have  explained  the  law  to  the  prisoner  and  told  him  that 
although  he  asked  the  questions  the  prisoner  was  n«c 
bound  to  answer  them. 
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the  transfer  from  one  Mofussil  Court  to 
another.  And  if  so,  it  does  not  seem  strange 
that  the  power  to  transfer  a  case  into  this 
Court  should  be  included  in  the  same  Section 
as  that  which  gives  the  power  to  transfer  cases 
from  one  Court  into  another. 


In  the  King  and  Wilson,  I  Holt's  Reports,  page  597, 
it  was  held  by  Chief  Baron  Richards  that  the  examin- 
ation of  »  prisoner  before  a  Magistrate  who  examined 
him  aa  a  witness,  although  he  held  out  no  threat  or  in- 
ducement, could  not  be  used  as  evidence  against  the  pri- 
soner. The  Judge  says—*'  No  matter  whether  the  pri- 
soner was  sworn  or  not,  an  examination  of  itself  imposes 
an  obligation  to  speak  the  truth."  Suppose  the  prisoner  in 
this  case  was  ignorant  of  the  law,  and  believed  that  when 
the  Magistrate  asked  him  these  questions  without  telling 
him  that  he  was  not  bound  to  answer,  he  was  under  a 
legal  obligation  to  speak  the  truth  when  the  law  allowed 
him  to  be  silent.  The  Magistrate  did  not  deceive  him, 
nor  did  he  use  artifice ;  and  if  artifice  or  deception  would 
be  no  legal  answer  to  the  reception  of  the  statements 
against  the  prisoner,  why  should  the  statements  bo 
rejected  because  the  Magistrate  omitted  to  tell  the 
prisoner  what  the  law  was  ?  There  was  no  torture 
used, — no  threat  of  punishment,  and  if  the  prisoner 
answered  under  a  belief  that  he  was  bound  to  speak  the 
truth,  it  appears  to  me  that  there  is  no  injustice  in 
receiving  against  him  the  answers  which  he  made  under 
that  belief.  We  are  not  to  infer  that  the  prisoner  said 
what  was  not  true,  because  he  erroneously  believed  him- 
self to  be  under  an  obligation  to  speak  the  truth.  Even 
if  what  the  prisoner  had  stated  amounted  to  a  confes- 
sion of  guilt,  it  would  be  very  different  from  a  confes- 
sion made  under  an  inducement  of  hope  or  fear,  because, 
as  I  have  already  remarked,  a  confession  made  under 
an  inducemeqt  held  out  to  make  a  confession  may  be 
made  falsely  by  a  prisoner  under  a  belief  that  he  will 
benefit  by  it. 

In  the  King  and  Ellis,  1  Ryan  and  Moody's  Reports, 
p.  432,  Mr.  Justice  Littledale  held  that  the  examination 
of  a  prisoner  charged  with  felony  taken  without  threat 
or  promise  by  questions  put  by  a  Magistrate  was  admis- 
sible. He  there  says,  after  referring  to  Starkie  '^n  Evi- 
dence and  to  the  case  of  the  King  and  Wilson  to  which 
I  have  referred — "Mr.  Justice  Holroyd  received  an  ex- 
amination which  was  the  subject  of  the  same  objection ;" 
and  he  added,  '*  I  think  his  decision  is  the  correct  one, 
and  that  the  evidence  is  upon  principle  admissible." 

For  these  reasons,  I  think  that  the  statements  made 
by  the  prisoner  in  answer  to  the  questions  put  by  Mr. 
Kyland  were  admissible  against  him. 

The  decision  of  Mr.  Justice  Phear  was  made  during 
a  trial  and  without  full  argument  upon  the  whole  ques" 
tion,  and  it  does  not  appear  that  any  of  the  authorities 
to  which  I  have  referred  were  brought  to  his  notice. 
It  was  in  the  nature  of  a  nisi  prim  decision,  by  which 
Conrts  sitting  in  Banco  do  not  consider  themselves 
boand. 

I  wish  to  add  a  few  words  on  a  point  which  escaped 
me.  It  was  said  that  on  the  second  occasion,  when  the 
Magistrate  informed  the  prisoner  that  he  was  not  bound 
to  answer  the  questions,  he  informed  him  that  if  he 
objected  to  answer  that  fact  would  bo  noted.  It  was 
contended  in  argument  that  that  amounted  to  a  kind  of 
threat ;  but  I  thiak  the  Magistrate  was  Quite  right  when 
he  told  the  prisoner  that  he  was  not  bound  to  answer 
and  that  if  he  objected  to  answer  the  fact  would  be 
noted.  The  Magistrate  by  telling  the  prisoner  he  was 
not  bound  to  answer,  without  adding  that,  if  he  object- 
ed, a  note  would  be  taken,  might  have  induced  the 
nrisoner  to  decline  to  answer  the  question,  when  the 
Uct  of  his  declining  might  have  raised  a  prejudice 
Agiunst  him. 

Norman^  /.,  concurred. 


But  then  it  was  urged  that  Section  13  of  the 
Letters  Patent  does  d[ve  express  power  to  re- 
move a  civil  case  from  a  Mofussil  Civil  Court 
to  this  Court  for  trial,  in  words   altogether 


Markby,  J. — I  only  wish  to  add  a  few  words.  If 
this  matter  had  now  to  be  discussed  for  the  first  time. 
I  should  have  concurred  with  the  eminent  Judges  and 
writers  on  the  Law  of  Evidence,  who  have  expre.«ised 
the  opinion  that  the  rule  which  excludes  statements 
made  by  prisoners  to  police  constables  or  Magistrates 
ought  never  to  have  been  established.  I  think  it  would 
have  been  better  to  have  left  the  whole  to  the  Judge 
or  Jurv.  including  the  circumstances  which  go  to 
detract  from  the  value  of  the  statements,  and  le^ve 
them  to  judge  of  the  value  of  the  statements.  The 
cases  are  so  various  that  it  is  impossible  to  ground  on 
them  any  general  rule  of  exclusion,  which  does  not 
exclude  many  statements  that  ought  to  be  received,  or 
admit  many  that  are  worthless.  If  is  too  late  now, 
however,  to  discuss  the  validity  of  the  rule. 

The  rule  I  take  to  be  this,  that  statements  are  exclud- 
ed if  made  under  any  threat  or  inducement  of  a  tem- 
poral nature  held  out  by  a  person  in  authority*  If 
not  of  a  temporal  nature  they  are  admissible,  and 
similarly  if  not  held  out  by  a  person  in  authority.  It 
is  doubtful  whether  the  threat  or  inducement  must'jhave 
reference  to  the  charge. 

The  question  in  this  case  is  whether  statements  by 
the  prisoner  made  first  before  a  Police  Constable,  and 
secondly  before  a  Magistrate,  in  answer  to  questions 
put  to  them  are  admissible,  no  actual  threat  or  induce- 
ment having  been  made.  It  seems  to  me  that  such 
statemenU  can  only  be  excluded  on  the  ground  that 
the  relation  between  the  accused  and  the  Police  Con- 
sUble,  or  Magistrate,  necessarily  implies  that  the  answer 
is  given  under  an  inducement.    Two  cases  have  been 

3 noted  in  which  expressions  used  by  the  English 
udges  go  to  show  that  such  statements  are  not  admis- 
sible for  that  reason ;  but  I  think  it  will  be  found  that 
wherever  the  Judges  have  expressed  an  opinion  after 
deliberation  and  argument  they  have  held  otherwise.  I 
should  not  for  a  moment  weigh  an  hasty  expression  fall- 
ing from  the  mouth  of  a  Judge  in  the  course  of  a  trial, 
against  a  deliberate  opinion  expressed  by  a  Court  en- 
gaged in  consideration  of  the  law.  I  believe  we  are 
laying  down  the  law  in  strict  accordance  with  the  rule 
of  evidence  in  England,  when  we  hold  that  answers  to 
questions  put  by  a  Police  Constable,  or  Magistrate,  arc 
not  to  be  presumed  to  be  given  under  such  a  threat  or 
inducement  as  to  render  them  inadmissible,  and  I  be- 
lieve that  on  all  rational  principles  we  must  come  to 
the  same  conclusion. 

With  reference  to  the  motion  for  arrest  oj  judgment  the 
Court  delivered  the  following  judgments  : — 

Peacock^  C.  J, — The  prisoner  in  this  case  was  charg- 
ed with  having  committed  an  offence  in  Calcutta.  The 
caption  of  the  charge  stated  that  he  had  been  commit- 
ted for  trial  before  the  High  Court  by  W.  H.  Ryland, 
Esq,,  Deputy  Magistrate  and  Justice  of  the  Peace  of 
and  for  the  district  of  Serampore.  At  the  clo«e  of  the 
case  of  the  prosecution,  it  was  objected  on  behalf  of  the 
prisoner  Nobodeep,  first,  that  no  proper  evidence  had 
been  given  of  any  proceeding  having  been  had  by  the 
High  Court,  duly  directmg  the  preliminarj-  investigation 
to  be  made  by  the  Magistrate  at  Serampore  ;  and  se- 
condly, that  no  proper  evidence  had  been  given  of  a 
direction  to  transfer  the  trial  of  the  prisoner  to  this 
Court,  and  that  accordingly  the  learned  «iudge  who  tried 
the  case  should  have  directed  the  prisoner  to  be  ac- 
I  quitted. 
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beyond  any  possible  misapprehension.  If, 
ther^re,  the  framers  of  tne  Letters  Patent 
intended  this  Court  to  possess  the  like  power 
of  removing  a  criminal  case,  why  did  not 
they  say  so  with  eqoal  precinon  and  express- 
ness? 


The  prisoner  bad  pleaded  not  guilty,  and  the  questioa 
which  arises  upon  this  portion  of  the  case  is  whether 
the  plea  of  not  ^nilty  of  the  offence  stated  in  the  change 
raised  any  qaestion  of  fact  as  to  the  authority  of  the 
officer  who  preferred  that  charge.  When  by  Section 
8  Act  XIII  of  1865  the  Grand  Jury  was  abolished, 
it  was  provided  that  any  Justice  of  the  Peace  who  shall 
commit  to  custody  or  hold  to  bail  any  person  for  trial 
before  the  High  Court  for  an  offence  committed,  or 
whicJi,  according  to  law,  may  be  dealt  with  as  if  it  had 
been  committed  vrithin  the  local  limits  of  its  Ordinary 
Original  Civil  Jurisdiction,  shall,  together  with  all  exa- 
minations, informations,  bailments,  and  recognisances 
now  required  to  be  delivered  to  such  Court  before  the 
trial,  deliver  to  the  Clerk  of  the  Crown  a  written  in- 
stument  of  charge  signed  by  him  stating  for  what 
offence  such  person  is  to  committed  or  held  to  bail. 

Section  4  enacts  that  the  Clerk  of  the  Crown  shall 
peruse  and  consider  the  charge,  and  may,  if  he  consider 
It  neoeasaiy  or  expedient  so  to  do,  amend,  alter,  or  add 
to  the  same.  **  The  charge  with  such  amendments,  alter- 
ations, or  additions,  if  any,  s^iall  be  recorded  in  the 
High  Court,  and  the  person  charged  shaU  be  entitled 
to  have  a  copy  of  such  charge,  with  such  amendments, 
alterations,  or  additions  (if  any)  gratis.** 

Section  6  enacts  that  ^  upon  charges  recorded  «•  afore- 
said, persons  committed  to  custody  or  held  to  bail 
shall  be  deemed  to  have  been  brought  before  the  High 
Court  in  due  course  of  law,  and  (subject  to  the  provi- 
sions contained  in  the  8th  Section  of  this  Act)  shall 
be  arraigned  at  the  snit  of  the  Crown,  and  the  verdict 
shall  be  recorded  thereupon." 

There  is  no  doubt  that  this  Court  had  jurisdiction  to 
try  the  prisoner  for  the  offence  committed,  if  a  charge 
had  been  made  against  him  by  a  person  authorized  to 
make  that  charge  ;  and  when  this  Court  being  a  Court 
of  superior  iurifldiction  put  the  prisoner  upon  his  trial 
upon  that  ohaige,  it  must  in  my  opinion  be  assumed, 
until  the  contrary  was  shewn,  ^at  the  charge  had  been 
preferred  by  a  person  competent  to  prefer  it ;  and  even 
if  the  charge  had  no  caption  at  all,  in  my  opinion,  when 
the  prisoner  was  put  upon  trial  by  this  Court,  it  must 
be  assumed  that  the  Court  had  jurisdiction  to  try  him. 

The  rule  as  to  jurisdiction  is  that  nothing  shall  be  in- 
tended to  be  out  of  the  jurisdiction  of  a  superior  Court 
but  that  which  specially  appears  to  be  so  :  and  on  the 
contrary,  nothing  ^hall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  Court  but  that  which  is  so 
expressly  alleged.— Peacock  ««.  BeU  and  Kendal,  I 
William's  Saunders's  Reports,  74b. 

Section  8  of  the  Act  XIII  of  18G5  does  not  require  the 
officer  makmg  the  charge  to  set  forth  his  jurisdiction, 
but  it  merely  requires  the  charge  to  state  for  what 
offence  the  person  is  so  committal  or  held  to  bidl ;  and 
1  am  of  opinion  that  the  charge  would  be  presumed  to 
to  be  sufficient  if  the  caption  had  merely  stated  that 
a  charge  had  been  duly  preferred  against  him  ;  and  if 
that  would  have  been  sufficient,  I  think  it  woold  also 
have  been  sufficient  if  the  Court  had  stated  that  a 
charge  had  been  preferred  against  him  ;  because  when 
the  superior  Court  put  him  upon  trial  upon  a  chsurge 
preferred  against  him,  it  would  be  presumed  that  that 
charge  had  been  duly  preferred. 

I  by  no  means  mean  to  say  that  the  prisoner  would 
have  no  remedy  if  the  charge  had  not  been  duly  pref  er-f 


I  am  not  sure  that  if  thwe  were  nothing  in 
the  Letters  Patent  to  qualify  this  argomeat, 
that  it  ought  to  he  allowed  to  out  down  the 
natural  operation  of  the  words  in  Section  29. 
The  power  whieh  is  given  to  us  in  Section  29 


red  ;  but  I  am  of  opinion  that  when  the  prisoner  plttded 
to  the  charge  that  he  was  not  guilty  of  the  offence  stated 
therein,  ^he  raised  no  question  as  to  whether  the  charge 
was  duly  preferred  or  not  It  is  stated  in  the  caption 
that  Mr.  Ryland  was  a  Deputy  Magistrate  aad  Jiutioe 
of  the  Peace  for  Serampore  ;  but  I  think  that  that  makes 
no  difference  with  regard  to  the  question  now  onder 
consideration,  which  is  merely  whether  proof  ought  to 
have  been  inven  as  to  whether  Mr.  Ryland  had  siiffi- 
dent  authority  to  send  up  the  charge.  If  he  had  oo 
authority  to  send  up  the  charge,  there  were  two  ooones 
open  to  the  prisoner.  He  might  have  applied  to  the 
Court  to  quash  the  charge,  bringing  to  the  notice  of  the 
Court  the  Ctcts  upon  which  he  contended  that  the  officer 
had  no  jurisdiction  to  prefer  it ;  or  he  might  have 
nleaded  to  the  jurisdiction  of  the  Court,  showing  thtt 
Mr.  Ryland  had  no  jurisdiction  to  prefer  the  charge ;  or 
if  it  appeared  upon  the  lace  of  the  charge  and  the  csp- 
tion  that  Mr.  Ryland  had  no  jurisdiction  to  prefer  it,  be 
might  possibly  have  demurred. 

It  has  been  held  that  objections  to  the  jnriadictioo 
may  be  taken  by^  demurrer  if  the  objection  appears  on 
the  face  of  the  indictment  and  caption,  and  Chat  tbo 
want  of  jurisdiction  may  also  be  pleaded  specially  if 
the  defect  does  not  appear  upon  the  face  of  the  indict' 
ment  But  it  has  been  held  that  from  the  nature  of  the 
plea  of  want  of  jurisdiction  it  must  evidently  be  pleaded 
before  the  general  issue,  because  by  pleading  not  guilty 
the  defendant  admits  the  power  of  the  Court  to  try  him 
and  refers  his  case  to  their  decision.— See  Chita's  Cri- 
minal Law,  p.  4d8,  and  cases  there  cited. 

The  prisoner,  therefore,  by  pleading  not  guilty  m  this 
case,  admitted  the  jurisdiction  of  the  Court  and  of  tho 
Jur;^  to  try  him  for  the  offence  ;  and  it  was  no  part  of 
the  issue  which  the  Jury  were  sworn  to  try  npon  the 
plea  whether  Mr.  Ryland  had  jurisdiction  or  not. 

I  am,  therefbre,  clearly  of  opinion  that  the  mlinf  of 
the  learned  Judge  was  right  in  holding  that  upon  the 
issue  which  the  Jury  had  then  to  try,  it  was  nmecesnry 
to  give  any  evidence  with  regard  to  Bfr.  Ryland's  jnr»- 
dicUon. 

The  next  question  is  whether  the  learned  Jodge  w« 
right  in  refusing  to  arrest  the  indgment  We  annot 
called  upon  to  arrest  the  judgment,  but  to  say  whether 
the  learned  Judge  was  right  or  not  in  refusing  to  amtf 
it. 

Section  29  of  the  last  Letters  Patent  ordains  that  the 
High  Cx>urt  shall  have  newer  to  direct  the  transfer  of  say 
criminal  case  or  appeal  from  any  Court  to  any  other  Court 
of  e^ual  or  superior  jurisdiction ;  and  also  to  direct  tbo 
preliminary  investigation  or  trial  of  any  criminal  ca^e  by 
any  officer  or  Court  otherwise  competent  to  investigate 
or  try  it,  though  such  case  belongs  inordinary  ooono  io 
the  jurisdiction  of  some  other  od&er  or  Court. 

It  has  been  contended  upon  this  Section  thatthe  High 
Court  would  have  no  power  to  direct  the  transfer  of 
any  criminal  case  or  appeal  from  any  Court  in  tho 
Mofussil  to  the  High  Court  itself ;  and  it  is  also  fnnhs 
contended  upon  the  force  of  that  aigument  that  the  High 
Court  has  no  power  to  direct  the  preliminary  investiga- 
tion or  trial  of  any  criminal  case  in  which  the  offenoe 
has  been  committed  in  Calcutta  to  any  officer  or  Cbort 
who  would  be  competent  to  investigate  or  try  it,  if  the 
offence  had  been  committed  in  the  MofoBsil  within  Um 
jorifidiction  of  that  officer. 
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whatever  may  be  its  proper  extent,  is  unques- 
tionably remedial  in  its  nature  ;  and  I  am 
disposed  to  think  that  this  Court,  the  highest 
Court  in  this  presidency,  ought  not  to  decline 
a  remedial  power  which  the  words  of  its 
Letters  Pateut  apparently  give  it,  without 
the  strongest  possible  grounds  for  thinking 
that  these  words  were  not  intended  to  mean 
what  they  apparently  do  mean.  But  there  is 
much  in  the  Letters  Patent,  or  perhaps  I 
ought  to  say  omitted  from  the  Letters  Patent, 
which  leads  me  to  think  that  any  argument 
drawn  from  the  existence  of  Section  13 
must  be  taken  with  very  great  qualification. 


It  appears  to  me,  however,  pxving  the  best  construc- 
tion that  I  can  to  Section  29,  that  the  High  Court 
has  power,  if  in  its  discretion  it  thinks  right  to  ex- 
ercise it,  of  transferring  the  trial  of  any  criminal 
offence  committed  in  Calcutta  to  a  Mof  ussil  Court  which 
is  otherwise  competent  to  try  it,  or  to  direct  the  trial 
hy  tho  High  Court  of  an  offence  committed  in  the 
Mof  ussil.  The  trial  can  only  be  transferred  to  a  Court 
or  officer  otherwise  competent  to  investigate  it ; — '*  com- 
petent to  investigate  it'*  does  not,  as  it  appears  to  me, 
mclude  competency  as  regards  local  jurisdiction,  but 
only  competency  with  regard  to  the  offender,  the  nature 
of  the  offence,  and  the  punishment 

For  instance,  the  Court  could  not  transfer  to  the 
Judge  of  the  24-Pergunnahs  the  trial  of  an  offence 
committed  bv  a  European  British  subject  in  Calcutta, 
because  the  Sessions  Judge  of  the  24-Pergunnahs  could 
not  have  tried  the  offender  even  if  tho  offence  had  been 
committed  in  his  own  jurisdiction.  So,  they  could  not 
transfer  to  a  Magistrate  in  the  Hofussil  the  trial  of 
any  offence  which  by  the  terms  of  the  Code  of  Criminal 
Procedure  could  be  tried  only  by  a  Sessions  Judge,  be- 
cause the  Magistrate  would  not  be  a  Court  competent 
to  try  the  offence  if  it  had  been  committed  within  his 
own  local  jurisdiction. 

If  we  bold  that  the  Court  can  transfer  tho  investiga- 
tion of  a  esse  committed  in  Calcutta  to  a  Mofussil 
Magistrate  other  wine  competent  to  make  the  prelimi- 
nary investigation,  I  do  not  see  how  we  can  stop  short 
and  say  that  the  Court  could  not  direct  the  trial  of  that 
case  before  an  officer  or  Court  in  the  Mofussil  otherwise 
competent  to  try  it  The  words  "  to  investi^te  or  try 
it"  are  coupled  in  this  Section  in  such  a  manner  that 
I  think  that  if  the  Court  has  power  to  transfer  the 
investigation,  it  has  also  power  to  transfer  the  trial. 

It  might  be  very  inconvenient  in  many  cases  if  the 
Court  had  noi  this  power.  Suppose  two  men  were  in- 
dicted for  forgin;;  ana  ut«ering  a  forged  note,  and  the 
evidence  tended  to  sbow  that  the  forgery  was  committed 
on  one  side  of  Circular  road  in  the  district  of  the  24- 
iVri^unnah^,  and  that  the  uttering  took  place  in  Calcutta 
at  ine  Bank  of  Bengal:  it  would  be  very  inconvenient 
that  the  prisoners  should  be  tried  first  at  Alipore  for 
the  forgerv,  where  they  might  be  acquitted  on  the 
ground  that  the  note  was  a  genuine  one,  and  that  they 
should  afterwards  be  tried  in  Calcutta  and  convicted  of 
utt^-riiig  a  forged  note  on  the  ground  that  it  was  a 
forgery.  It  would  be  much  more  convenient  that  the 
(Jourt  should  remove  the  trial  for  forgery  into  thin 
lk>urt,  and  to  have  the  question  as  to  the  t'oi^gery  and 
the  uttering  tiled  by  the  same  Court 

It  might  bo  convenient  under  certain  circamstances 
that  if  an  offence  should  bo  committed  in  Calcutta  and 
the  prisoner  should  escape  and  be  cau^^ht  in  some 
dis^trict  in  the  Mvfussil,  to  allow  the  Mugi^strato  of  the 


Section  13  provides  for  but  one  portion  of  the 
Civil  Jurisdiction,  as  compared  with  the 
other  portions  of  the  Criminal  Jurisdiction 
which  are  dealt  with  by  Section  29.  Section  1 3 
is  confined  only  to  the  removing  civil 
suits  for  trial ;  Section  29,  on  the  other 
band,  in  one  comprehensive  set  of  words, 
provides  for  the  transfer  of  criminal  cases 
from  district  to  district,  including,  if  the 
words  are  to  be  taken  in  their  apparent  sense, 
removal  to  this  Court,  and  further  gives 
power  to  this  Court  to  direct  preliminary 
investigations ;  in  other  words,  the  insti- 
tution of   criminal    suits   in   any     district. 


district  in  which  the  offender  was  caught  to  make  the 
preliminary  investigation.  The  words  of  the  Section, 
therefore  being  sufficiently  large,  and  the  convenience 
greatly  in  favor  of  the  construction  which  I  am  about 
to  put  upon  this  Section,  I  have  no  doubt  that  the  High 
Court  would  have  had  nower,  if  they  thought  fit  to  exer- 
cise it,  to  have  directed  the  preliminary  investigation  in 
this  case  by  Mr.  Ryland,  the  Deputy  Magistrate  of 
Serainpore.  I  cannot  say  that  the  Court  did  so  in  the  pre- 
sent instance,  for  the  letters  have  been  rejected  ana  we 
have  no  evidence  of  the  fact  I  can  only  say  that  Mr. 
Ryland  might  have  had  that  jurisdiction. 

The  question  then  is,  is  this  indictnent  bad  in  arrest 
of  judgment  because  it  does  not  appear  that  the  High 
Court  did  authorize  Mr.  Ryland  to  make  the  prelimi- 
nary investigation  ? 

It  is  unnecessary  for  the  Court  to  determine  whether 
they  can  take  judicial  notioe  that  Mr.  Ryland  was  a 
Justice  of  the  Peace  for  Bengal,  or  whether  the  (^rt 
would  be  bound  to  ignore  that  fact  even  if  they  issued 
the  Commission  anpointing  him  and  tha  Chief  Justice 
had  signed  it  If  it  should  so  happen  that  the  High 
Court  did  issue  a  commission  and  the  Chief  Justiee 
signed  it  it  would  be  a  great  failure  of  justice  that 
this  judgment  should  be  nrrested  and  the  prisoner 
sent  to  a  Justice  of  the  Peace  of  Calcutta  for  the 
purpose  of  having  a  new  preliminary  investigation  ; 
and,  this  failure  of  justice  would  be  the  more  ap- 
parent and  glaring  if  the  Commission  should  happen  to 
be  proved*  In  such  a  case,  the  prisoner  must  be  re- 
committed for  trial,  and  the  time  of  this  Court  and  of  a 
new  jury  would  have  to  be  occupied  in  re -trying  him, 
and  the  witnesses  be  again  broaght  from  their  homes 
and  from  their  business,  some  of  them  perhaps  clerks  in 
the  Bank  of  Bengal,  in  order  to  re-prove  the  guilt  of 
the  prisoners,  because  this  Court  would  not  or  could  not 
by  law  take  judicial  notice  that  Mr.  Ryland  was  a 
Justice  of  the  Peace  for  Bengal  though  they  had  ap- 
pointed him  themselves.  If  it  became  necessary  to 
decide  the  point  I  should  hold  that  this  Court  could 
take  judicial  notice  of  thefsct  whether  Mr.  Ryland  was 
or  was  not  a  Justice  of  tlie  Peace  for  Bengal  if  from  the 
records  of  this  Coun.it  should  appear  that  a  Commission 
had  issued,  as  it  has  in  fact  issued.  In  fact,  I  hold  that 
Commission  in  my  band  under  my  own  signature  and  it 
would  be  monstrous  to  hold  that  I  euinot  take  judicial 
notice  of  its  existence. 

But  it  is  not  necessary  to  determine  the  question.  Cor 
I  have  alrendy  held  that  as  a  Magistrate  of  Serampore, 
he  might  have  had  power  conferred  upon  hira  to  make 
the  preliminary  investigation ;  and,  if  Si,  he  would  be  a 
Magistrate  having  the  power  to  prefer  the  charge. 

I  am  of  opinion  that  it  would  be  no  gfound  of  de- 
murrer or  in  arrest  ot  judgment  if  a  prisoner  were  put 
upon  his  trial  by  this  Court  upon  a  charge  preferred  by 
u  Mofuisil  Magistrate  subordinate  to  this  Court,  who 
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The  Sections,  therefore,  do  not,  in  my  opinion, 
admit  of  being  closely  compared.  And  far- 
ther, •  that  which  is  left  out  of  Section  1 3 
and  does  not  appear  anywhere  else  in  the 
Letters  Patent,  is  nevertheless  taken  to  be  a 
power  belonging  to  this  Court  and  to  lie  with- 
in its  jurisdiction.  I  mean  the  power  to 
traosfer  civil  cases  from  one  district  Court 
to  another.  This  Court  obtains  that  power 
under  the  general  representation  which  it, 
so-to-speak,  makes  to  the  Sadder   Court,  and 


that  power  was  given  to  the  Sudder  Court  by 
the  Civil  Procedure  Code  ;  so  that  Section  13 
and  the  Letters  Patent  are  very  defective,  if 
it  were  intended  that  all  our  powers  should 
be  found  in  the  Letters  Patent — defective,  that 
is,  as  regards  civil  matters  in  an  important 
particular  which  is  supplied  by  Section  29 
with  regard  to  criminal  matters  Or  else, 
that  which  is  put  in  Section  29  with  regard 
to  criminal  matters  is  there  of  design.  If 
the  one  is  a  defect  due  to  inattention  of  the 


might  have  bad  the  power  of  making  the  preliminary 
investigation  conferred  upon  him,  although  the  charge 
or  the  caption  should  not  show  upon  Uie  face  of  it 
that  that  jurisdiction  had  been  conferred. 

In  the  case  of  Enowlden  and  others  against  the  Queen 
a  case  arose  with  reference  to 

Law  Journal  Beports,  the  Vexatious  Indictment  Act, 
SfacriBtratoe'  oues.  Vol.  the  23  and  24  Vic  Chapter  17, 
33,  p.  219;  5  Best  and  Section!.  That  Statute  enacted 
Smith,  p,  632.  that  no  bill  of  indictment    for 

conspiracy,  among  other  offen- 
ces, shall  be  presented  to  or  foumi  by  any  Grand  Jury 
unless  such,  indictment  be  prepared  by  the  direction  or 
with  the  consent  in  writmg  of  a  Judge  or  of  the 
Attorney  or  Solicitor  General.  It  was  held  that  it  was 
not  necessary  that  the  indictment  should  aver  or  that  it 
should  be  proved  before  the  Petty  Jury  that  the  condi- 
tions imposed  by  that  statute  hacl  been  performed. 

The  judgment  of  Mr.  Justice  Blackburn  puts  the  case 
in  a  very  clear  light,  and  therefore  I  will  read  an  extract 
from  it  He  says:—"  The  statute  22  and  23  Vict,  Chap. 
17,  Section  I,  has  not  changed  the  essentials  in  the 
oflfence  charged  or  the  tribunal  which  is  to  try  it  but 
has  introduced  by  proviso  a  limitation  on  the  general 
authority  of  the  Grand  Jury,  viz.,  tliat  before  a  bill  is 
presented  to  or  found  by  them  certain  preliminaries 
shall  be  complied  with.  And  the  question  is  whether 
it  should  be  averred  in  the  indictment  that  these 
preliminaries  have  been  complied  with,  or  should  be  left 
to  the  Petty  Jury  as  a  question  of  fact.  Whatever  is 
part  of  the  offence  must  be  found  by  the  Petty  Jury,  and 
whatever  is  matter  of  title  is  to  be  found  by  the  Grand 
Jury.  But  this  is  only  a  restriction  put  on  the  general 
jurisdiction  of  the  Grand  Jury  to  find  the  bill,  and  is 
precisely  the  same  as  the  restriction  put  on  the  filinsr  of 
informations  by  statute  4  and  5  W.  «k  M.,Chap,l8,  Section 
2,  that  the  prosecutor  must  take  the  leave  of  the  Court  in 
open  Court  to  file  it  It  may  happen  that  in  some 
cases  the  preliminaries  have  not  been  complied  with, 
although  the  bill  has  been  presented  and  found,  or  some 
counts  may  have  been  inadvertently  inserted  in  the 
indictment  and  then  the  far  more  convenient  course 
would  be  that  the  defendant  on  discovering  that  the 
statute  has  not  been  complied  with,  and,  as  has  been 
pointed  out  he  cannot  be  in  ignorance  of  the  omission, 
should  apply  to  the  Court  and  the  Court  will  quash 
the  whole  of  the  indictment  or  those  counts  with 
respect  to  which  the  preliminaries  have  not  been 
complied  with,  which  was  the  course  adopted  by 
my  brother  Crompton  at  Monmouth.  It  is  possible  that 
Bome  doubt  might  arise  whether  the  offence  charged  was 
within  the  statute, '  as  in  Reg.  versus  Heave,  and  one 
Court,  holding  that  it  was  not,  might  refu^^e  to  quash 
the  indictment  or  strike  out  the  counts,  and  the  prisoner 
might  wish  to  question  that  decision  in  another  Court 
Perhaps  he  might  plead  to  the  jurisdiction,  or,  if  he 
did  not  know  of  the  omission  to  comply  with  the 
statute  in  time  to  plead,  he  might  perhaps  bring  error 
in  fact" 

It  appears  to  me  that  that  case  is  a  very  important 
one  with  reference  to  the  point  as  to  whether  it  was 


necessary  for  the  charge  to  state  that  Mr.  Ryland  was 
empowered  by  this  Court  to  make  the  preliminary  in- 
vestigation. 

But  «iven  if  that  case  is  not  a  sufficient  authcrltf,  I 
apprehend  that  the  only  proper  course  would  have  been 
to  move  the  Court  to  c|uash  the  indictment  if  Mr. 
Ryland  had  no  jurisdiction;  or  to  plead  the  want  of 
jurisdiction  if  the  prisoner  wished  to  have  the  fact 
tried  by  a  Jury,  or  if  the  objection  had  appeared  oa 
the  face  of  the  record  to  have  raised  it  by  demurrer. 

It  is  Raid  in  Chitty's  Criminal  Law  that  "  the  omi»- 
sion  in  the  caption  of  an  in'lictment  of  the  words  "  th^a 
and  there"  in  the  statement  of  the  swearincc  of  the  Jurr, 
was  formerly  held  fatal ;  because  without  tliem  it  did 
appear  that  the  oath  was  taken  in  the  county  where 
the  offence  is  alleged  to  have  b^en  committed ;  but  the 
law  is  now  otherwise ;  a»id  it  will  be  no  ground  for 
arrestina:  the  judcment  after  special  verdict  removed 
by  certiorari,  that  the  Judge  who  tried  the  prisoner  U 
not  stated  to  have  been  of  the  quorum,  that  no  issue 
appears  on  the  record,  or  that  the  authority  of  the 
justices  of  gaol  delivery  is  not  stated."  The'cases  are 
referred  to  in  Chitty's  Criminal  Law,  1st  Volume,  pages 
661  and  662. 

Further,  as  this  is  a  Court  of  superior  jorisdiction, 
the  want  of  jurisdiction  is  not  tn  be  presumed.  Act 
XIII  of  1865  does  not  require  the  ofScer  making  the 
charge  to  state  the  jurisdiction  under  which  he  is  acting, 
and  by  Section  6  of  that  Act  it  is  enacted  that  apon 
charges  recorded  as  aforesaid  (that  is,  by  the  Clerk  of 
the  Crown)  persons  committed  to  custody  or  held  to  bail 
shall  be  deemed  to  have  been  brought  before  the  High 
Court  in  due  course  of  law. 

Looking  at  all  these  grounds,  it  appears  to  me  that  if 
the  indictment  ought  to  set  forth  m  the  caption  the 
facts  which  constirntod  the  jurisiliction  of  the  officer 
who  made  the  char:;©,  the  omission  of  stntin?  thnt 
which  ought  to  be  presume*!,  and  which  might  have 
been  raised  by  the  prisoner  by  pleading  to  the  jurisdic- 
tion or  by  motion  to  qua^h  tlio  charge,  wonld  be  a  mwe 
formal  defect  which  under  the  provision^  of  Section 
41  of  Act  XVIII  of  1862  ought  to  be  taken  by  demur- 
rer, and  not  by  motion  in  arrest  of  judgment,'  after  the 
party  Ins  pleaded  to  the  charge  and  thereby  aduiitted 
the  juiisdiction  of  the  Court  to  try  Lim.  • 

That  Section  enacts  that  every  objection  to  an  indict- 
ment for  uncertainty  or  for  any  forma!  defect  apparent 
on  the  face  thereof  shall  be  taken  by  demurrer  or  motioa 
to  quash  such  indictment  before  the  Jury  shall  be  sworn, 
and  not  afterwards,  and  every  Court  before  which  any 
objection  shall  be  taken  by  demurrer  or  motion  to 
quash  for  any  formal  defect  may,  if  it  be  thought  neces- 
sary, cause  the  indictment  to  be  forthwith  amendei  in  soch 
particulars  by  some  officer  of  the  Court  or  other  person, 
and  thereupon  the  trial  shall  proceed  as  if  no  such  de- 
fect had  appeared. 

If  the  objection  bad  been  taken  in  this  case  that  Mr. 
Ryland's  iurisdiction  did  not  appear  on  the  face  of  tb« 
record  for  want  of  the   Coun    authorising  him   as 
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framers  of  the  Letters  Patent,  the  value  and 
weight  of  the  argument  from  Section  1 3, 
which  depends  altogether  upon  a  supposition 
of  the  completeness  of  the  Letters  Patent,  is 
very  materially  qualified.  And  if  that  which 
is  inserted  in  Section  29  is  put  there  inten- 
tionally, it  is  very  important  to  observe  that 
Section  29  is  a  re-production  of  Section  35  of 
the  Criminal  Procedure  Code  with  a  certain 
omission.  So  it  stands  thus  :  that  the  framers 
of  the  Letters  Patent  did  not  think  it  desir- 


Magittrate  to  make  the  preliminary  investigation,  the 
Court  might  have  made  an  <^nquiry  into  the  wet ;  and  if 
they  had  found  that  he  had  had  that  authority  con- 
ferred upon  him,  or  that  he  tras  a  Justice  of  the  Peace 
for  the  whole  of  Bengal,  and  therefore  might  have 
faivestigated  the  charge  without  such  authority,  the 
Court  might  hava  ordered  the  caption  of  the  indictment 
to  be  amended,  and  every  thing  would  have  been  right. 
If  the  facts  did  not  exist  which  conferred  jurisdiction 
upon  Mr.  Ryland  and  the  prisoner  had  wished  to  have 
those  facts  tried  by  a  Jury,  he  might  have  pleaded  to 
the  jurisdiction.  But  it  appears  to  me  that  the  omis- 
sion to  show  all  the  facts  which  constituted  the  juris- 
diction or  tiat  Mr.  Ryland  was  a  Justice  of  the  Peace 
for  Serampore,  instead  of  a  Justice  of  the  Peace  for 
Bengal,  is  no  ground  for  arresting  the  judgment 

Though  Act  XVni  of  1862  speaks  of  indictments 
and  not  of  charges,  Section  7  Act  XIII  of  1865  sets 
that  right,  because  it  enacts  that  the  word  *' indict- 
ment" in  Act  XVIII  of  1862  shall  be  understood  to 
Include  the  word  ♦'charge."  and  that  all  the  provisions 
of  Act  XVIII  of  186«  shall  apply  to  charges  recorded 
under  Act  XIII  of  1865  and  the  trial  of  such  charges. 

It  appears  to  me.  therefore,  that  the  present  is  one 
of  those  technical  objections  which  tend  to  defeat 
justice  and  to  which  the  Court  ought  not  to  yield  unless 
It  is  compelled  to  do  so  by  law.  I  am  of  opinion  that 
the  learned  Judge  was  right  in  proceeding  to  pass  sen- 
tence and  not  yielding  to  the  objection  and  arrestmg 
(be  judgment,  which,  unless  we  believe  that  the  Jury 
was  wrong  in  the  verdict  which  they  pronounced,  could 
only  have  led  to  a  verdict  of  ^Ity  upon  which  the 
prisoners  must  have  been  ultimately  sentenced  after 
a  fresh  preliminary  investigation  and  the  waste  of  the 
time  of  the  Court,  the  Jury,  and  the  witnesses,  who 
would  all  have  been  required  to  go  through  the  farce 
of  a  new  trial  for  the  sake  of  a  mere  technical  objection, 
the  sole  tendency  of  which  is  to  defeat  and  not  to 

{>romot«  the  due  administration  of  justice.  If  the 
earned  Judge  had  yielded  to  the  objection  he  would 
merely  hold  out  false  hopes  to  the  prisoners  which,  if 
the  verdict  of  the  Jury  who  tried  them  is  correct,  and 
I  see  no  reason  to  doubt  it,  could  never  have  been 
realized  and  which  must  have  ultimately  turned  out 
to  be  a  mere  delusion. 

It  appears  to  me  that  there  is  no  force  in  the  objec- 
tion and  that  the  judgment  must  stand.  The  prisoners 
will  be  remanded  to  jail  to  undergo  the  sentence  which 
has  been  passed  upon  them. 

Norman^  J".— On  the  first  question  discussed  I  entirely 
concur  with  the  Chief  Justice.  I  am  glad  that  the 
decision  has  been  based  on  no  technical  point  but  on  the 
broad  ground  laid  down  by  him. 

Every  technical  objection  which  the  law  allows  the 
prisoner  has  been  made  in  his  favor,  and  it  appears  tome 
that  these  objections  are  entirely  unfounded.  I  desire 
to  guard  myself  against  being  supposed  to  allow  that 
the  prisoner  does  not  get  the  ftiU  benefit  of  every  excep- 
tion.   I  agree  with  the  flnt  proposition  of  Mr.  New- 


ahle  to  put  into  the  Letters  the  enactment 
relating  to  the  transfer  of  civil  suits, 
thinking  it  sufficient  where  it  stood  in  the 
Civil  Procedure  Code ;  but  at  the  same 
time  thought  it  proper  to  bring  the  cor- 
responding enactment  from  the  Civil  Proce- 
dure Code  into  the  Letters  Patent,  making 
an  alteration  in  it  while  they  did  so.  And  if 
that  be  the  true  version  of  what  took  place, 
the  alteration  is  surely  very  significant.  Sec- 
tion 35   says  : — 


march  that  in  order  to  a  valid  conviction  under  Act 
XIII  of  1865,  there  must  be  a  valid  charge,  that  is,  a 
charge  by  a  Justice  of  the  Peace,  or  a  Magistrate  having 
jurisdiction  to  prefer  that  charge.  I  also  go  with  another 
proposition  of  Mr.  Newmarch  s,  that  in  this  particular 
case,  supposing  that  Mr.  Ryland  acted  as  a  Ma^i^trate, 
and  not  as  a  Justice  of  the  Peace,  it  was  essential  that 
he  should  have  been  empowered  by  the  High  Court 
under  Section  29  of  the  Letters  Patent  in  order  to  give 
him,  a  Mofusail  Magistrate,  power  to  hold  the  preliminary 
investigation  at  Serampore,  of  a  charge  against  the 
prisoner  who  had  been  arrested  in  Calcutta  for  a  crime 
alleged  to  have  been  committed  in  Calcutta. 

I  am  not  prepared  to  say  that  the  rule  laid  down  in 
Knowlden  versus  The  Queen  is  sufficient  to  decide  the 
case  now  before  us. 

The  marginal  note  of  that  case,  which  is  reported  33 
Law Jotimal, Magistrates* Cases,  page,  !K19,  is  as  follows: 
— "  By  the  22  and  23  Vict  C  17  S.  1,  no  bill  of  indictment 
for  certain  specified  offences  shall  be  presented  or  found 
by  the  Grand  Jury,  unless  some  one  of  certain  conditions 
have  been  performed.  Held  that  it  was  not  necessary 
that  the  per^rmaace  of  any  of  these  conditions  should  be 
averred  on  the  face  of  the  indictment,  or  proved  before 
the  Petty  Jury."  On  the  argument,  the  cases  of  Hollis 
versus  Marshall,  2  Hurlstone  and  Norman,  755,  and 
the  King  versus  Fraser,  1  Moo.  Cr.  C,  407,  were  cited  for 
the  defendant.  Mr.  Justice  Blackburn  pointed  out  that 
the  Grand  Jury  had  a  general  jurisdiction  [though  the 
statute  had  imposed  certain  restrictions  on  the  general 
jurisdiction  which  they  already  had]  to  find  the  bill. 
And  it  is  that  fact  which  distinguishes  Knowlden  versus 
the  Queen  from  those  above  mentioned. 

In  that  case,  the  indictment  was  presented  by  an 
authority,  rw.,  the  Grand  Jury,  which  had  general  juris- 
diction. In  the  present  case,  if  the  facts  are  as  supposed 
by  Mr.  Newmarah,  the  charge  was  preferred  by  an 
officer,  not,  hamruf  Jurisdiction  unless  specialty  empowered 
bv  the  order  oj  the  High*  Court  under  the  29th  Section  of 
(he  Charter^  and  therefore  it  would  have  been  necessary 
if  the  matter  were  put  in  issue  to  show  that  the  Magis- 
trate had  puch  special  powers,  because  without  such 
evidence  it  would  appear  that  the  charge  was  preferred 
by  an  officer  not  having  jurisdiction. 

Apart  from  Act  XIII  of  1365,  if  the  prisoner  desired 
to  take  the  objection  that  the  Magistrate  had  not 
been  so  empowered,  I  think  he  could  not  have  done 
so  on  his  trial  under  the  plea  of  not  guilty.  The 
objection  does  not  show  that  no  offence  had  been 
committed  of  which  this  Court  had  jui  isdiction,  and 
therefore  the  case  is  not  like  that  of  the  Kinloch's^ 
Foster's  Crown  cases,  17-23.  The  offence  was  com- 
mitted and  the  prisoner  arrested  within  the  juris- 
diction of  this  Court,  and  to  such  a  case,  the  ob- 
servation of  Lord  Elienborough,  in  the  King  versus 
Johnson,  6  East,  601,  applies,  viz.y  the  presumption  is 
that  nothing  shall  be  intended  to  be  out  of  the  jurisdic- 
tion of  a  Superior  Court  of  general  jurisdiction  which 
is  not  alleged  and  shown  to  be  so. 
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'*  It  shall  be  compeleat  to  the  Sadder  Court 
to  order  the  transfer  of  any  criminal  case  or 
appeal  from  a  Criminal  Court  subordinate  to 
its  authority,  to  any  othet  such  criminal 
Court  of  equal  or  superior  jurisdiction,  or  to 
order  that  any  offence  shall  be  enquired  into 
or  determined  in  any  district,  or  division  of  a 
district,  other  than  that  in  which  the  offence 
shall  have  been  committed,  wheaever  it  shall 
appear  to  such  Sudder  Court  that  each  order 


The  King  versus  Johnson  shows  that  a  plea  to  the 
jurisdiction  would  have  been  bad,  because  it  would  not 
and  could  not  have  sliown  any  other  tribunal  before 
which  the  prisoner  ought  properly  to  have  bsen  tried. 

It  is  paid  that  the  Crown  was  bound  to  prove  or  was 
at  least  liable  to  be  called  on  to  prove  that  an  order  had 
been  made  directing  the  transfer  of  the  case  for  the 
preliminary  investigation 

The  6th  Section  of  Act  XIII  of  1866  provides  that 
any  Justice  of  the  Peace  or  Magistrate,  who  shall  commit 
to  custody  or  hold  to  bail  any  person  for  trial  before 
the  Hiirh  Court,  for  an  offence  committed  within  the 
local  limits  of  its  Ordinary  Original  Civil  Jurisdiction, 
shall  together  with  all  examinations,  <&c.,  deliver  to  the 
Clerk  of  the  Crown  a  written  instrument  of  charge 
signed  by  him,  stating  for  what  offence  such  person  is 
committed  for  trial.  The  4th  Section  empowers  the 
Clerk  of  the  Crown  to  consider,  and  if  necessary,  to 
amend  the  charge,  and  directs  that  the  charge  with  any 
such  amendment  is  to  be  recorded.  The  Cth  Section 
enacts  that  upon  charges  so  recorded  as  aforesaid  per- 
sons committed  to  custody  or  held  to  bail,  shall  be 
deetned  to  have  been  brought  bejore  the  High  Court  in  due 
course  o/laWj  shall  be  arraigned  at  the  suit  of  the  Crown, 
and  the  verdict  recorded  thereon. 

The  effect  of  this  6th  Section  is  that  if  a  person  is 
committed  for  trial  before  the  High  Court  for  an  offence 
committed,  or  which  was  by  Law  so  dealt  with  as  if  it 
had  been  committed,  vnihin  the  local  limits^  by  any  Ma- 
gistrate, the  charge  is  to  be  deemed  to  have  been  brought 
before  thd  High  Court  in  due  course  of  law.  It  follows 
that  if  in  a  particuhir  case,  any  special  order  of  tbQ  High 
Court  is  necessary  to  empower  the  Magistrate  to  hold 
the  investigation,  it  must  be  presumed  for  the  purposes  of 
the  trial  that  such  preliminary  order  was  duly  made. 

The  duty  of  the  Conrt  in  dealing  with  a  charge  so 
recorded  is  clearly  prescribod  in  the  6th  Section — the 
prisoner  is  to  be  arraigned  and  the  verdict  recorded 
upon  the  charge. 

It  does  not  follow  that  the  prisoner  has  no  remedy  if 
there  were  no  such  order.  No  doubt ,  if  a  charge  by  a 
Magistrate  not  having  any  jurisdiction  is  sent  up,  the 

Crisoner  can  question  it ;  but  that  apparently  must  be 
y  motion  to  quash  the  charge  before  the  trial,  or  by 
error  in  fact  after  the  verdict. 

I  think  the  Crown  was  not  bound  to  give  evidence 
of  the  preliminary  order  and  that  the  learned  Judge 
was  not  bound  to  receive  the  evidence.  The  prisoner 
was  arraigned  and  the  verdict  given  as  directed  by 
the  6th  Section,  and  the  learned  Judge  was  right  in 
accepting  and  recording  the  verdict  as  the  case  stood. 

As  to  arrest  of  judgment^  I  think  that  there  was  not 
any  ground  for  moving  in  arrest  of  judgment,  because 
the  matter  alleged  to  be  error  does  not  appear  on  the 
face  of  the  record.  No  injury  has  been  sustained  by 
the  prisoner.  We  are  not  bound  to  go  into  facts,  be- 
cause as  the  6th  Section  raises  a  j>rta»d /act e  presump- 


will  promote  the  ends  of  justice  or  tend 
to  the  general  conrenience  of  the  parties  or 
witnesses.'' 

The  Clause,  as  it  appears  in  the  Lett^s 
Patent,  does  not  contain  the  words  "subordi- 
nate to  its  authority"  in  the  £r$t  part,  or  the 
word  '*  such"  in  the  latter  part.  Had  tlieae 
words  been  contained,  they  would  hare  exclad- 
ed  this  Court  from  the  category  of  sup^or 


tion  of  the  regularity  of  the  eharge,  it  was  for  Cha 
prisoner  to  r<»but  it  and  show  that  the  charge  was  Xk\X 
rightlj^  instituted  ;  and  ho  has  not  done  -so.  Bnt  if  we 
do  go  into  the  facts,  there  is  sufficient  proof  by  eridenoe 
under  the  hand  of  the  Registrar,  an  officer  of  the  Court, 
that  an  order  was  made  directing  that  the  preKmlnary 
enquiry  should  take  place  before  the  MagL^trate  of 
Serarapore. 

It  has  been  urged  that  Clause  29  of  the  Letters 
Patent  does  not  give  to  the  High  Court  power  to  give 
such  a  direction  as  to  the  pKliminary  investisatloo. 
The  first  branch  of  that  Clause  refers  to  the  transfer 
of  criminal  cases  and  appeab ;  the  second  brancii 
emnowers  the  Court  to  give  directions  as  to  holding 
preliminary  investigations. 

(His  Lordship  here  read  the  Olaose  in  question). 

I  know  of  no  oonoeivable  ret  son  why  the  words  **  any 
Officer  or  Court"  should  bear  the  restricted  sense  con- 
tended for  by  Mr.  Newmaroh.  His  contention  even  as 
to  Che  first  branch,  it  seems  to  me,  entirely  failod.  Tt^ 
result  is  that  in  my  judgment,  whether  Mr.  Ryland 
w^as  a  Justice  of  the  Peace  or  not,  tli«re  is  ao  reasoa 
for  alleging  that  he  was  not  an  Officer  oompatoDt  to 
profer  ihe  charge,  and  on  that  ground  I  think  the  con- 
viction wholly  unassaiUble. 

Upon  the  point  whether  we  can  take  judicial  notios 
that  Mr.  Kvland  is  a  Justice  of  the  Peace  for  Bengal, 
Behar  and  Orissa, — our  records  show  that  he  ia  sow 

He  is  an  officer  of  the  Court,  subject  to  it,  and  con- 
Btuntly  committing  prisoners  for  trial  to  die  Court. 
Before  we  receive  such  charges,  are  we  to  onquirc  Aod 
take  evidence  whether  he  has  received  a  Commi&aioa 
or  not  ?  His  Conunission  is  now  in  Court,  under  the 
seal  of  the  Court  and  the  signature  of  the  Chief  Justice. 

It  seems  to  me  plain  that  we  cannot  bnt  reeogntxe 
our  own  records  and  acts,  and  our  own  subordmata 
Magistrates.  Mr.  Ryland  professed  to  act  as  a  Magis- 
trate. 1  think  in  so  doing  he  acted  rightly,  andlde 
not  rest  my  judgment  on  the  ground  that  he  was  also 
a  Justice  of  the  Peaoe  for  Bengal,  Bohar  and  Orissa. 

MarJUty.  J.— I  agree  substantially  with  the  Chief 
Justice.  I  think  all  that  is  put  in  issue  by  the  plea  of 
not  guilty  in  the  char^  is  what  follows  the  word 
"  change ;"  just  as  on  an  indictment  presented  by  a  Grand 
Jury,  all  that  is  put  in  issue  is  what  follows' the  word 
"  present."  I  think  it  would  lead  to  the  greatest  in- 
convenience, if  on  every  trial  the  correctness  of  the 
procedure  by  which  the  prisoner  was  brooght  before  the 
Court  was  considered  as  challenged. 

I  therefore  think  I  was  right  at  the  trial  in  refosiag 
to  leave  to  the  Jury  any  question  as  to  whether  the 
Magistrate  at  Serampore  had  been  duly  autlKM^sod  to 
hold  the  preliminary  enquiry. 

With  regard  to  the  motion  in  arrest  of  judgment,  I 
concur  in  the  construction  which  has  been  put  open 
Sectiou  29  of  the  Charter  by  the  Chief  Justice^ 
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Courts  referred  to  in  Section  29 ;  and  therefore 
reasonable  inference  from  the  omission  of  them 
is  that  this  Court  was  not  intended  to  be 
excluded. 

It  is  no  doubt  singular  that  if  Section  29  of 
the  Letters  Patent  does  confer  the  general 
power,  which  I  think  it  does,  Section  24  should 
hsTe  been  put  into  the  Letters  Patent, 
inasmuch  as  it  appears  to  be  little  other  than 
a  particular  instance  of  that  general  power. 
There  are,  however,  provisions,  even  in  that 
Section,  which  under  a  nice  discrimination 
might  possibly  distinguish  the  power  there 
given,  and  prevent  it  from  being  strictly  such 
a  particular  case  as  that  to  which  I  have 
referred.  However  this  may  be,  having 
regard  to  the  want  of  completeness  of  drafting 
which  certainly  is  manifested  in  the  Letters 
Patent,  I  do  not  think  that  even  the  presence 
of  sudh  a  provision  as  that  of  Section  24 
should  be  allowed  much  weight  in  the 
aiguments  which  I  have  already  dwelt  upon 
at  some  considerable  length. 

And  lastly,  we  have  the  express  opinion  of 
the  late  Chief  Justice,  the  present  Officiating 
Chief  Justice,  and  Mr.  Justice  Markby,  in 
Fobode&p  Chund&r  Oossamee^s  case,  all  concur- 
ring in  laying  down  that  this  Court  does,  under 
Section  29,  posseBS  the  jurisdiction  which  is 
now  invoked  by  Mr.  Ingram's  client.  I 
have  thought  it  necessary  at  this  length  to 
give  the  reasons  which  have  led  me  to  concur 
in  the  opinion  of  these  three  Judges,  because 
the  question  whether  or  not  this  Court 
poesesses  the  power,  is  one,  I  apprehend,  of 
the  grcMttest  importance  to  the  administration 
of  jufltioe  in  Bengal. 

I  oome  now  to  the  facts  upon  which  this 
application  is  made.  The  principal  grounds 
upon  which  the  application  is  based  seem  to 
me  to  be  shortly  Hxeae,  namely  :^ 

1.  That  in  substance,  all  the  numerous 
charges  preferred  against  the  prisoners  are 
allegations  of  criminal  acts  and  conduct  com- 
mitted and  exhibited  at  Calcutta,  not  at 
Patna. 

3.  That  the  course  of  the  prosecution, 
whether  intentionally  or  not,  has  been  uufair, 
and  that  the  selection  of  Patna  as  its  place,  is 
certainly  calculated  to  prejudice  the  prisoners. 

3.  That  the  case  against  the  prisoners  has 
been,  and  is  beingi  put  together  by  an  orga- 
nized set  of  police  agents  who  have  had  their 
quarters  at  Patna,  and  are  using  improper  and 
illegal  mea&s  to  attain  their  object 


4.  That  the  effect  of  the  proceedings  of 
this  police  agency  is  to  create  at  Patna  such 
a  feeling  of  dread  and  insecurity  among  per- 
sons likely  to  be  called  upon  to  give  testimo- 
ny there  in  the  matter,  as  will  prevent  a  trial 
held  in  that  place  from  being  fair^  impartial, 
and  satisfactory. 

5.  That  several  of  the  material  witnesses 
for  the  defence  refuse  to  go  to  Patna  to  give 
evidence. 

6.  That  difficult  points  of  law  are  likely 
to  arise  at  the  triaU 

These  taken  together  did  appear  to  me  to 
afford  very  sufficient  cause  why  the  trial 
should  be  held  in  the  superior  Court  at  Cal- 
cutta rather  than  in  the  Sessions  Court  at 
Patna;  and  as  the  affidavits  filed  by  the  appli- 
cant were  undoubtedly  strong  enough  to 
make  out  these  grounds  primd  faciei  the  rule 
was  issued  by  this  Court. 

In  answer  to  this  rule  the  prosecutor  has 
filed  affidavits  denying,  to  a  very  great  ex- 
tent, the  statements  of  the  applicants  relative 
to  the  conduct  of  the  prosecutor  and  behavi- 
our of  the  Police.    I  do  not  think  it  right 
that  we  should  express  anything  in  the  shape 
of  a  judicial  decision  on  the  many  issues  of 
fact  thus  raised  between  the  parties,  or  com- 
pare the  relative  truthfulness  of  the  difierent 
deponents  on  the  one  side  and  on  the  other, 
because  we  can  hardly  do  this  without  giving 
grounds  which  might  probably  prejudice  the 
parties  at  the  trial.    It  seems  to  be  now  suffi- 
cient to  say — to  state  very  generally— that 
I  have  considered  the  affidavits  on  both  sides 
with  the  gravest  anxiety.    I  am  very  sensi- 
ble of  the  weight  which  must  of  need  be  at- 
tached to  the  forcible  arguments  employed  by 
Mr.  Ingram,   and  I  feel  much  the  absence  of 
former  decisions  of  the  point,  which  might, 
in  so  grave  a  matter  as  this,  afford  the  valu- 
able guide  to  a  proper  exercise  of  the  discre- 
tion of  the  Court.    It  appears  to  me  that  in- 
stances drawn  from  the  practice  of  the  Court 
of  Queen's  Bench  in  England  with  reference  to 
the  granting  or  withholding  of  writs  ofeertio' 
ran  to  bring  up  an  indictment  from  an  inferior 
Court  are  not  near  enough — not  nearly  par- 
allel enough — to  this  case,  as  to  afford  us  any 
real  assistance  in  forming  our  judgment.    In 
England  all  criminal  trials  except  trials  for 
small  offences  are  heard  by  Jury,  which  I 
may  say  is  drawn  somewhat  promiscuously 
from  a  not  very  high  dass  of  the  population. 
There  is,   therefore,  some  risk  that  the  im- 
partiality of  the  tribunal  so  constituted  should 
be  affected  by  existing  causes  of  popular  feel- 
ing or  excitement  bearing  on  the  matter  to  be 
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tried.  And  then  the  yerdict  of  this  body  is 
final  without  appeal.  Any  risk  of  miscar- 
riage of  this  kind  by  such  a  tribunal,  if  it  is 
to  be  prevented,  ean  only  be  prevented  by 
removal  to  a  belter  or  leiw  prejudiced  tribunal 
for  trial.  Hence,  a  comparativdy  smdl  cause 
may  possibly  be  found  inducing  the  Court  of 
Queen's  Bench  to  remove  criminal  cases  in 
!Rngland,  which  might  not  be  sufficient  to  ren- 
der a  removd  necessary  or  justifiable  under 
a  different  kind  of  procedure. 

In  the  present  case  the  prisoners  will  be 
tried  at  Patna  by  a  Judge  assisted  by  Asses- 
sors of  intelligence  and  of  respeotaUe  inde- 
pendent social  position,  and  an  appeal  from 
the  decision  of  the  Sessions  Court  will  lie  to 
this  Court,  both  upon  fact  and  law.  Bearing 
this  in  mind,  I  think  the  affidavits  put  in  on 
behalf  of  the  prosecution  do  appear  so  far  to 
displace  the  case  set  up  before  us  by  the  appli- 
cants, as  to  remove  the  grounds  for  supposing 
that  they  will  not  have  a  fair  and  impartid 
tad^i  at  Patna. 

There  remains,  perhaps,  on  the  face  of 
these  affidavits  themselves,  enough  to  indicate 
that  there  has  been  a  long  continued  and 
aealous  aoti\ity  on  the  part  of  the  Police  in 
procuring  witnesses  in  support  of  the  prose- 
cution, such  as  may  not  possibly  be  without 
an  effect  upon  the  character  of  the  evidence 
upon  which  the  Sessions  Court  will  have  to 
act* 

But  although  for  this  reason  more  than  com- 
mon care  will  be  required  for  the  proper  trial 
of  the  case,  I  do  not  see  in  it  sufficient 
cause  to  juatify  our  coming  to  the  conclusion 
that  the  Sessions  Court  at  Paiaia  is  not  com- 
petent to  e3:ercise  the  requisite  oare. 

Finally,  it  appears  to  me  that  it  is  not 
likely  that  points  of  law  will  arise  in  the 
course  of  this  trial,  such  as  the  Sessions  Court 
cannot  satisfactorily  deal  with ;  and  in  saying 
this  I  bear  in  mind  that  should  the  Sessions 
Court  by  any  misfortune  err  in  this  matter, 
the  error  can  be  set  right  afterwards  in  this 
Court. 

On  the  whole,  then,  I  think  that  the  appli- 
cants have  failed  to  show  to  this  Court  that 
it  is  necessary  to  promote  the  ends  of  justice 
that  the  removal  asked  for  should  be  or- 
dered. 

ihcphenon,  J.-^The  questions  to  be  de- 
cided 00  this  rule  are,  whether  the  High 
.  Court  has  power  to  order  this  case  to  be  trans- 
ferred to  itself  for  trial;  and  whether,  if 
this  Court  has  this  power,  it  ought  to  exercise 
it  in  this  particular  case. 


I  confess,  I  think,  that  there  is  great  fores  in 
the  argument  of  the  Advocate-Qeneral  as  to 
the  power  of  transferring  criminal  cases  to  ^ 
Court  horn  a  Court  in  the  Hofbssil,*  and  it 
may  be,  that  if  the  matter  vere  res  laiwri, 
I  should  have  adopted  the  view  for  whicm  b 
contends.  I  am,  however,  unable  to  SBoom 
anything  which  actually  ezclndee  that  iotei- 
pretation  of  Section  29  of  the  Letters  f^tent 
which  gives  this  Court  power  to  transfer  eases 
to  be  tried  by  itself  in  the  exercise  of  its 
Original  Criminal  Jurisdiction.  Indeed,  I 
must  admit  that  on  a  perfectly  fair,  reason- 
able, and  unstrained  reading  of  the  woids 
used,  they  do  bear  that  interpretation. 

This  being  so,  I  find  that  a  Court  connst- 
ing  of  three  Judges  (Peacock,  C.  J.,  and  Nor- 
man and  Markby,  J.  J.,)  have  held  expresrij 
that  the  High  Court  has  power  to  transfa  a 
criminal  case  to  itself.  This  was  in  the  casa 
of  Eeg.  V8,  Nohodeep  Chunder  Go$8amee  (1 
B.  L.  Eep.,  31,  Criminal)  decided  in  April 
1868 ;  and  the  decision  was  given  after  formal 
argument  of  the  question,  though  the  ja^* 
ment  of  one  at  least  of  the  learned  Jtsiga 
turned  more  especially  upon  another  point. 

Under  these  circumstances,  I  am  not  |^ 
pared  to  say  that  I  differ  ftom  my  leaEwd 
colleagues,  who  now  are  dearly  of  opinion  tint 
Section  29  does  confer  this  power  ostiie 
Court.  At  the  same  time,  I  must  add  dut 
I  think  that  the  language  of  Section  Wis 
ambiguous,  and  might  fairly  have  been  c«b- 
strued  in  the  more  restricted  sense  whidi  the 
Advocate  General  would  put  upon  it,  and 
which  the  position  of  Section  29  in  tlid 
Letters  and  various  of  the  provisions  of  tiie 
other  Sections  of  the  Letters,  would  seem  to 
indicate  that  the  framera  of  the  Letters  Patent 
intended  should  be  put  upon  it. 

I  concur  in  the  opinion  ^at  sofflciont 
grounds  have  not  been  made  Out  to  justify  the 
High  Court  in  transferring  this  oaae for. trial 
before  itself  in  Calcutta. 

The  cases  referred  to  as  diowing  the  dicn^' 
stances  under  which  a  criminal  cade  may  m 
England  be  brought  up  by  certiorari  for  tM 
in  a  superior  0>urt  appear,  to  ma  to  have 
little  or  no  applicabihty  to  the  present  m^- 
In  England  there  is,  I  may  say,  pracMv 
no  appeal  in  a  criminal  case  firom  the  decW<» 
of  the  Court  which  tries  it,— no  remedy  for  a 
miscarriage  of. justice.  Frpngi  t^0  deciiioaw 
the  Patna  Court,  if  it  tries  this  case,  ^^  ^ 
an  appeal  to  the  High  Court  <m  both  feota  and 
law.  In  my  opinion,  therefore,  the  merepoi- 
sibiHty  or  probability  that  difflcult  questioas 
whether  of  law  or  of  fact  wiU  arise,  ia  ^ 
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Feftsoafortraneferringa  case  under  Section  29. 
For,  in  the  event  of  a  miscarriage  on  the  part 
of  the  Mofus^  Court,  a  sufficient  remedy  is 
proyided  in  the  right  of  appeal  to  this  Court. 

A  very  much  stronger  case  must  he  made 
out  to  justify  UB  in  transferring  a  case  to 
this  Court,  than  would  in  England  justify 
the  removiil  of  a  case  by  certiorari.  For  the 
effect  of  a  transfer  under  Section  29  is  wholly 
different  ^m  the  eftect  of  a  removal  under 
9  certiorari.  In  England,  a  case  brought 
upon  certjorari  is  tried  in  precisely  the  same 
mauDer  before  the  superior  Court  as  it  would 
have  been  tried  if  it  had  not  been  removed. 
Here  a  case  transferred  to  this  Court  is  tried 
under  a  procedure  wholly  different  from  that 
ef  the  Mofussil  Court  from  which  it  is  trans- 
ferred. While  such  a  transfer  in  England 
involves  change  only  of  place  of  trial  and 
Court,  here  it  involves  change  of  place  of 
trial  and  Court  and  also  of  procedure. 
I  may  add  that  the  transfer  of  a  criminal 
case  to  this  Court  may  involve  further 
very  substantial  changes  in  the  personal 
status  and  privileges  of  the  accused,  and  of  all 
others  who  come  from  the  Mofussil  into 
Calcutta  for  the  purposes  of  the  trial.  To 
obtain  the  benefit  of  these  changes  is  one  of 
the  avowed  and  principal  objects  of  the  pre- 
sent application. 

Section  35  of  the  Criminal  Procedure  Code 
gives  the  High  Court  power  to  order  the 
transfer  of  a  criminal  case  from  one  Court  in 
the  Mofussil  to  any  other  Mofussil  Court  of 
equal  or  superior  jurisdiction,  whenever  it 
shall  appear  '*  that  such  order  wiU  promote 
the  ends  of  justice,  or  tend  to  the  general 
convenience  of  the  parties  or  witnesses.  " 
Considering  the  great  difference  which  exists 
between  the  effect  of  a  transfer  from  one 
Mofussil  Court  to  another,  and  the  transfer 
from  a  Mofussil  Court  to  the  High  Court, 
it  appears  to  me  that  it  is  under  Section  35 
of  t^e  Criminal  Procedure  Code,  and  under 
that  Section  alone,  that  this  Court  ought 
to  order  the  transfer  of  criminal  cases  from 
one  Court  to  another,  except  in  very  special 
cases.  The  excepted  cases  would  comprise 
the  class  indicated  by  Sir  Barnes  Peacock 
in  his  judgment  in  Nobodeep's  case,  t.  «., 
cases  in  which  the  transfer  is  necessary  in 
order  to  avoid  the  trial  of  what  is  subs- 
tantially  but  one  issue  more  than  once  in 
different  Courts  with  different  jurisdictions. 
They  would  also  include  cases  in  which  it  is 
clearly  made  out  that  there  is  a  substantial 
doubt  as  to  whether  the  accused  can  have  a 
fair  trial  elsewhere  than  in  Calcutta.  I  see 
no  reasojii  on  th^  materials  before  me,  for 


entertaining  any   such  doubt.    I,   therefore, 
think  the  rule  should  be  discharged. 

Mookerjeey  J. — I  concur  with  Mr.  Justice 
Phear  in  holding  that  the  High  Court  has 
the  power  to  direct  the  transfer  of  any  cri- 
minal case  to  itself,  and  to  try  the  same.  It 
cannot  be  denied  that  the  Letters  Patent  give 
the  High  Court  much  larger  powers  and  more 
extensive  jurisdiction  than  those  possessed  by 
either  the  late  Sudder  Court  or  the  Supreme 
Court.  Section  29  of  the  Letters  Patent  of 
1865,  I  think,  gives  the  power  to  the  High 
Court  to  remove  a  criminal  case  from  any 
Court  to  any  other  Court  including  itself. 
The  Sudder  Court  was  only  a  Court  of  Ap- 
peal; and  it  appears  to  me,  therefore,  that 
the  Legislature  in  1861  never  contemplated 
that  the  Court  should  try  and  determine 
criminal  cases  as  a  Court  of  Original  Cri- 
minal Jurisdiction.  The  language  of  Section 
35  Act  XXY  of  1861  is  as  follows:— 

<*  It  shall  be  competent  to  the  Sudder 
Court  to  order  the  transfer  of  any  criminal 
case  for  appeal  from  a  Criminal  Court,  »uh' 
ordinate  to  its  authority,  to  any  other  such 
Criminal  Court  of  equal  or  superior  jurisdic- 
tion or  to  order  that  any  offence  shall  be  en- 
quired into  or  determined  in  any  other  dis- 
trict, or  division  of  a  district,  other  than  that 
in  which  the  offence  shall  have  been  com- 
mitted." 

The  language  used  in  Section  29  of  the  Let- 
ters Patent  of  1865  is  quite  different.  It 
does  not  use  the  words  ''  from  a  Criminal 
Court  subordinate  to  the  authority  of  the 
High  Court,"  and  also  omits  the  word 
**  such."  On  the  contrary,  the  Section  says 
•'  to  any  other  Court  of  equal  or  superior  juris- 
diction." That  the  High  Court  is  a  Court  of 
superior  jurisdiction  to  that  of  a  Sessions 
Judge,  cannot,  I  apprehend,  be  denied.  I 
cannot  see  how  it  can,  therefore,  be  contend- 
ed that  the  High  Court,  which  can  transfer 
criminal  cases  from  the  Court  of  one  Sessions 
Judge  to  that  of  another  (which  is  a  Court 
of  equal  jurisdiction),  is  not  empowered  by 
the  terms  of  Section  29  to  remove  the  case 
to  itself,  which  is  undoubtedly  a  Court  of 
superior  jurisdiction  to  that  of  a  Mofussil  Ses- 
sions Judge.  I,  therefore,  entirely  agree 
with  the  learned  Judges  who  decided  the  case 
of  Nohodeep  Chunder  Gossamee,  and  hold 
that  it  is  competent  to  this  Court  to  direct 
the  trial  by  the  High  Court  of  an  offence 
triable  by  the  Sessions  Court  at  Patna. 
This  decides  the  first  objection  raised  by 
the  Advocate  General  as  to  the  jurisdiction  of 
this  Court,  under  the  Letters  Patent,  to  re- 
n^ove  a  Mofussil  criminal  case  to  itself. 
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With  reference  to  the  seoond  objection  rais- 
ed by  the  learned  Advocate  General  as  to  ex- 
pediency of  removing  this  particular  case  from 
the  Court  of  the  Sessions  .Fudge  of  Patna  to 
the  High  Court,  I  agree  with  my  learned  col- 
leagues that  no  sufficient  case  has  been  made 
out  by  the  prisoners  to  induce  a  reasonable 
belief  that  the  prisoners  will  not  have  a  fair 
and  impartial  trial  in  the  Court  of  the  Ses- 
sions Judge.  Eoglish  cases  have  been  cited 
to  show  that  where  important  questions  of 
law  arose,  or  where  accounts  of  a  complicated 
nature  had  to  be  tried,  the  Court  of  Queen's 
Bench  issued  writs  of  certiorari  and  removed 
the  trial  from  the  inferior  Court  to  itself. 
But  in  England  there  is  no  appeal  in  criminal 
cases,  whereas  in  this  country  a  regular  ap- 
peal on  facts  and  law  is  allowed  by  our  pro- 
cedure, and  any  mistake  of  law  or  fact  com- 
mitted by  the  Sessions  Judge  can  be  rectified 
by  an  appeal  to  this  Court.  If  a  strong 
case  had  been  made  out  that  there  is  a  rea- 
sonable apprehension  that  the  prisoners  will 
not  have  a  fair  trial  at  Patna,  I  would  not 
have  hesitated  to  direct  the  removal  of  thie 
case  from  the  Sessions  Court  at  Patna  to  this 
Court  for  trial. 


The  12th  May  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Surety— Warrant-- Seotlon  220i  Oode 
of  Orlmlnal  Procedure. 

Reference  to  the  JSigh  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure  by 
the  Officiating  Magistrate  of  Nuddea. 

Ehoodee  Koiburtnee 

versus 

Doorgadass  Bhuttacharjee. 

Before  a  warrant  cm  isAue  attaching  the  property  of 
a  snrety,  he  should  be  called  on  under  Section  220,  Code 
of  Criminal  Procedure,  to  show  cause  whj  he  should  not 
pay  the  penalty  mentioned  in  his  bond,  and  it  must  ap- 
pear clearly  on  the  lace  of  the  record  that  he  had  such 
notice  given  him. 

Beferenee. — Ohib  Doorgadass  Bhuttacharjee 
was  Bent  up  by  the  police  for  trial  under  Sec- 
tiod  448  of  the  Penal  Code.  It  seems  that 
the  accused  was  sent  up  on  bail,  one  surety 
in  the  sum  of  100  rupees  haying  been  requir- 
ed by  the  police  and  found.    The  surety  was 


bound  over  to  cause  the  accused  to  appear 
before  the  Joint  Magistrate  at  10  a.  k.  on  the 
10th  November  1870.  The  case  was  made 
over  for  trial  to  Mr.  Deputy  Magistn^ 
*  *  The  accused  was  not  present  on 
the  10th.  On  the  11th  Mr.  •  *  record- 
ed a  "  proceeding"  ordering  that  the  bail 
bond  should  be  forfeited,  and  **  that  a  war- 
"  rant  be  issued  for  attachment  and  sale 
"  of  the  moveable  property  belonging  to,  Lrf, 
"  Doorgadass  Bhuttacharjee,  2nd,  that  of  bis 
''  surety  Jadub  Chunder  Surnokar,  to  the 
"  extent  of  20  rupees  each." 

The  whole  of  this  order  appears  to  me  to 
be  illegal. 

The  order,  as  against  the  aooused  per^Hi 
himself,  was  passed  under  a  misconception. 
The  Deputy  Magistrate  was  under  the  im- 
pressioi)  that  the  accused  gave  his  own  rPoo$?- 
nizance  to  appear.  As  a  matter  of  fact  he 
did  not  give  it.  This  is  now  admitted  by  the 
Deputy  Magistrate,  and  there  can  be  no  donbt 
that  the  money  ought  not  to  have  been  de- 
manded from  the  accused  person. 

With  reference  to  the  order  against  the 
surety,  I  have  to  remark  that  it  was  the 
Deputy  Magistrate's  duty,  under  Section  220 
of  the  Criminal  Procedure  Code,  to  give  notice 
to  the  surety  to  pay  or  to  show  cause  why  he 
should  not  pay  the  penalty  mentioned  in  the 
bond.  It  is  ouly  when  the  surety  fails  to 
show  sufficient  cause  that  a  warrant  can  issue. 

In  the  present  case,  I  do  not  find  that  any 
notice  was  given  to  the  surety.  The  order 
for  the  issue  of  a  warrant  was  tiierefore,  as  it 
seems  to  me,  illegal. 

I  submit  the  Deputy  Magistrate's  explana- 
tion. 

With  reference  to  it  I  have  only  to  observe 
that  a  mere  verbal  and  unrecorded  order  to 
show  cause  would  not,  in  my  opinion,  have 
been  sufficient,  even  if  it  had  actually  been 
given.  Before  a  warrant  can  issue,  it  seems 
to  me  to  be  necessary  to  show  clearly,  on  the 
face  of  the  record,  that  the  surety  has  had 
notice,  and  that  he  has  either  not  availfd 
himself  of  it,  or  has  appeared  and  failed  to 
show  cause. 

Judgment  of  the  High  Court 

Norman,  C.  J, — The  order  of  the  Deputy 
Magistrate  is  illegal,  and  must  be  quashed  for 
the  reasons  mentioned  in  the  Magistrate's 
letter. 

There  seems  to  be  several  other  objeetioDfl 
to  it. 
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The  13th  Hay  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gloyer, 
Judges^ 

Uigh  Oonrt— Sentenoa— Seotlons  ^0« 
and  ^099  Oode  of  Orimlnal  Frooe- 
dnre. 

(Criminal  Uotion.) 
Heesrs.  Watson  and  Co.,  Petitioners^ 

versus 
Bykuntnath  Doss,  Opposite  Party. 

Mr.  JS.  T.  Allan  for  the  Petitioners. 

In  a  case  in  which  a  lep^al  smtence,  howeyer  light  it 
may  be,  has  been  passed,  the  High  Court,  sitting  as  a 
Court  of  rerision  under  Section  404  of  the  Code  of 
Diminal  Procedure,  have  not  the  power  to  interfere  with 
that  sentence,  inasmuch  as  under  Section  406  the  Court 
cannot  say  that  the  sentence  is  contrary  to  law. 

Kemp^  J. — This  is  an  application  under 
Section  404.  The  petitioners  appear  to  seek 
to  obtain  an  order  from  this  Court  enhancing 
the  punishment  inflicted  by  the  lower  Court 
upon  the  prisoner.  The  accused  was  convict- 
ed under  Section  408  of  criminal  breach  of 
trusty  and  the  sentence  passed  upon  him  is  cer- 
tainly a  yery  light  one ;  but  we  cannot  say 
under  Section  405  that  it  is  contrary  to  law. 
The  punishment  for  the  offence  described  un- 
der Section  408  is  imprisonment  of  either  de- 
scription for  a  term  which  may  extend  to  seven 
years.  Mr.  Allan  for  the  petitioners  has 
drawn  our  attention  to  a  case  to  be  found  in 
Vol.  V,  Weekly  Reporter,  Criminal  Rulings, 
page  45.  In  tiiat  case  no  doubt  the  Court 
acting  as  a  Court  of  revision  did  hold  that  this 
Gk>urt  as  a  Court  of  revision  could  reverse  a 
sentence  and  pass  a  proper  sentence  notwith- 
standing tiiat  in  such  a  case  the  sentence  must 
be  enhanced  in  order  to  pass  a  legal  sentence; 
and  an  illustration  of  this  was  given  to  this 
effect,  namely,  that  if  an  accused  person  be 
oonyicted  of  murder  which  would  be  punish- 
able either  by  death  or  transportation  for  life, 
and  the  lower  Court  had  passed  a  sentence  of 
say  14  years'  rigorous  imprisonment,  such 
sentence  not  being  a  legal  sentence  could  be 
reyersed  and  set  right  by  this  Court  acting  as 
a  Court  of  revision,  although  in  doing  so  the 
sentence  must  be  enhanced  in  order  to  pass  a 


legal  sentence.  In  this  case  a  legal  sentence 
has  been  passed,  however  Ught  it  may  be ; 
therefore  sitting  as  a  Court  of  revision  we 
have  not  the  power  under  Section  404  to  in- 
terfere with  that  sentence,  inasmuch  as  under 
Section  405  we  cannot  say  that  this  sentence 
is  contrary  to  law. 

The  application  is  rejected. 


The  15th  May  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Prooadura—  Svldenoe  —  Szamlnatlon 
of  aooQsed— SCagiatrata'a  attaata- 
tion— Seotiona  209  and  366,  Oode  of 
Oriminal  Frooadnra. 

The  Queen  versus  Chupput  Ehyrwar,  Prisoner. 

Committed  hy  the  Deputy  Commissioner  and 
tried  by  the  Judicial  Commissioner  of  Chota 
Nagpore  on  a  charge  of  Murder. 

Before  the  examination  of  a  prisoner  in  the  presence 
of  the  committing  officer  can  be  used  as  evidenoo 
against  him  under  Section  866,  Criminal  Procedure 
Code,  the  provisions  of  Section  205  of  that  Code  must 
have  been  complied  with  and  the  committing  officer's 
attestation  affixed  in  full  to  the  examination. 

Olover^  J.—TiaB  prisoner  has  been  con- 
victed by  the  Judicial  Commissioner  of  Chota 
Nagpore  of  the  murder  of  his  brother,  Kurrum- 
alee,  and  has  been  sentenced  capitally  sub- 
ject to  the  confirmation  of  this  Court. 

The  evidence  on  which  he  has  been  con- 
victed is  his  confession  before  the  Deputy 
Commissioner  and  the  testimony  of  two  wit* 
nesses. 

We  think  that  what  the  accused  said,  or  is 
alleged  to  have  said,  before  the  Deputy  Com- 
missioner cannot  be  used  as  evidence  against 
him  under  Section  366,  Criminal  Procedure 
Code,  because  the  examination  was  not  taken 
in  accordance  with  the  provisions  of  Section 
205.  That  Section  requires  that  the  examin- 
ation of  an  accused  person,  after  being  tested 
and  *'  made  conformable  to  what  he  declares  is 
**  truth,"  shall  be  attested  "  by  the  signature 
'*  of  the  Magistrate,"  Now  there  is  no  sig- 
nature  attached  to  the  accused's  examination 
in  this  case.  There  is  no  doubt  an  initial  of 
some  kind|  which  may  be  the  initial  of  the 
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Deputy  Commissioner,  bat  this  is  not  a  ''  eig- 
^*  nature/'  and  the  law  requires  that  there 
should  be  a  ''  signature." 

Before  making  his  examination  evidence 
against  an  accused,  it  is  absolutely  essential 
that  the  terms  of  the  law  should  have  been 
strictly  complied  with.  The  point  was  fully 
discussed  in  the  case  of  Queen  versua  Mussamut 
Niruni,  VII  Weekly  Reporter,  p.  49,  Cri- 
minal Rulings,  and  in  aceo^ance  therewith  we 
think  that  th^  examinntion  said  to  have  been 
made  by  the  Deputy  Commissioner  is  not  ad- 
miBsible  in  evidence  against  Cbupput,  and 
should  not  have  been  so  used  in  the  Sessions 
Court. 

We  may  remark  in  this  place  that  we  have 
on  more  Uian  one  previous  occasion  observed 
oonsiderable  laxity  of  procedure  on  the  part 
of  the  criminal  authorities  of  Chota  Nagpore 
in  respeot  irf  the  way  in  which  the  examioa- 
tion  of  accused  peraons  are  taken,  and  the 
Judicial  Commissioner  should  be  careful  to 
impma  on  his  subordinates  that  the  provi- 
sions of  the  law  as  laid  down  in  Section  205, 
Code  of  Criminal  Procedure,  should  in  every 
ease  be  most  fully  and  most  carefully  com- 
plied with. 

In  this  particular  case  justice  will  not  mis- 
earry  by  reason  of  the  Peputy  Commissioner's 
omission  to  record  the  prisoner's  examination 
in  a  legal  and  proper  manner,  because  there 
b,  we  think*  sufiUuent  evidence  on  the  record 
apart  from  Chupput's  examination  to  justify 
his  eosvietioo.  There  is  the  diredi  testimony 
a/  the  woman  jSoomAee,  which  does  not  seem 
opsB.  to  4uspiflioii,  and  iier  evidence  is  to  some 
extent  a>n!eborated  by  the  evidence  of  the 
Chowkeedsr  to  whom  the  woman  reported  the 
murder  almost  as  soon  as  it  had  been  commit- 
ted. The  fact  of  this  man's  ignorance  of  the 
intrigue  does  not  throw  any  suspicion  on  his 
veracity,  for  the  affiotr  had  not  been  going  on 
for  more  than  a  couple  of  months,  and  w^mld, 
under  the  circumstances,  be  kept  as  secret  as 
possible.  There  is  no  possible  explanation  of 
the  woman's  subsequent  oonduct  exoept  on 
the  supposition  that  her  story  is  true,  for  the 
prisoner  would  be  the  last  person  she  would 
have  thought  of  charging  with  a  crime  he  had 
never  committed. 

Her  evidence  saturfied  the  Judicial  Commis- 
sioner and  his  Assessors  «nd  we  see  no  reason 
to  distrust  it.  If  it  be  bdievedi  it  fully 
justifies  ttie  coAvidJoa  and  sentence. 

We  confinn  the  sentence  of  death  pasBod 
on  the  prisoner  Ghupput. 


I 


The  20th  May  187t. 

Present: 

The  Hon'ble  J.  P.  JTorman,  OfieiaUng  Chief 
JusUee,  and  the  Hon'ble  O.  Loch,  /w^. 

Frocednra— Xiloenae^Seotloii  77  A#t 
IIX  of  »8ff  «• 

Beference  to  ike  High  Cottrt  mAr  Sectiei^  i^ 
of  the  Code  of  Criminal  Procedme  hy  the 
8ee$ion$  Judge  of  2A-Pergtinnahs. 

The  Chairman  of  the  Municipal  Commissionen 
for  the  Suburbs  of  Calcutta, 


Umbica  Chum  Meokaijee. 

Where  the  aocv^ed  was  charged  w^h  a  hreadi  of  Sec- 
tion 77  Act  III  of  1864  in  not  taking  oat  %  lioeose  te  • 
woodyard,  and  he  pkaded  that  the  yard  h^d  been  in  ex- 
istence prior  to  1864,  it  was  held  that  t^  ifiy«*i^ 
was  wrong  in  nefnaing  to  eoi^vire  into  the  aU^atvasft 
to  the  existence  of  4he  y^  prior  tf  iSSi. 

Norman,  C.J. — Thb  defendant  was  charged 
with  a  breach  of  Secti<Hi  77  of  Act  HI  rf 
1864  in  not  haring  tokeaonit  ali^eaeeiSora 
woodyard.  He  answered  that  kis  yard  was 
an  old  onOi  meaning  a  yard  which  had  been 
in  exifltmoe  pii<^  to  the  passing  of  ixst  }JI  ot 
1864.  The  defendant  admitted  that  iie  M 
taken  out  ^  license  in  previoaa  years.  The 
Magistrate  thought  be  was  not  bound  ta 
enqmre  whefher  tibe  yard  existed  prior  Is 
1864,  and  oouTioted  tfie  accused^  filling  him 
rupees  26. 

Im  feixkBhg  4o  try  the  queation  wb^Aer  (bQ 
woodyard  eidsted  prior  to  1864  the  Magis* 
trate  was  clearly  wron^  and  the  conriotise 
cannot  be  sustained. 

The  &ne^  if  Im^  om/it  he  repaid. 


Digitized  by 


Google 


1871.] 


Criminal 


THB   WBBKLT   RE?ORTBR. 


Rulings. 


65 


The  20th  May  1871. 
Present : 

The  Hon'ble  P.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

^ooedoT6  —  band  dlspates  —  breach 
of  the  peace— Seotion  318f  Oode  of 
Criminal  Procedure. 

(MiBcellaneons  case). 
GttDga  Narain  Mitter,  Fetitionerf 

versus 

GottT  Soonder  Chowdhry,  Opposite  Partg. 

ifr.  Mun  Mohun  Ohose  and  Baboo  Door g a 
Mohan  Data  for  the  Petitioner. 

Bahoo  Ralee  Mohun  Doss  for  the    Opposite 
Party. 

When  both  Uie  disputing  parties  are  examined  and 
Mate  that  men  were  collected  by  their  opponents  for  the 
porpose  of  committing  a  breach  of  the  peace,  a  Magis- 
trate is  Justified,  without  enquiring  who  was  the  ag- 
gressor or  the  aggrieved  party,  to  proceed  under  Section 
8tB  of  the  Code  of  Criminal  Procedure,  and  to  take 
whatever  steps  are  in  his  opinion  necessary  to  prevent 
a  breach  of  the  peace. 

Kemp,  J. — ^We  do  not  think  it  necessary 
to  interfere  in  the  order  passed  by  the  Magis- 
trate in  this  case.  The  first  objection  taken 
by  the  learned  Connsel  for  the  2nd  party  is 
that  no  judicial  finding  has  been  recorded, 
which  is  a  condition  precedent  before  proceed- 
ings under  Section  318  of  the  Code  of  Cri- 
minal Procedure  can  be  instituted.  The  next 
point  refers  to  a  question  of  jurisdiction 
The  learned  Counsel  contends  that  a  part  of 
a  mouzah  comprised  in  lot  Khundoho  is  not 
within  the  jurisdiction  of  the  officer  passing 
the  order.  In  this  case,  on  examin*ition  of 
the  record  it  appears  that  both  parties  put  in 
petitions  through  their  karpurdazes  on  one 
and  the  same  day.  In  both  petitions  it  is 
stated  that  some  60  or  70  men  are  collected 
in    different  Tillages  armed  with   soorkies, 


lattees,  and  other  weapons,  with  the  object  of 
preventing  the  opposite  party  from  collecting 
the  rents  and  also  with  the  object  of  looting 
the  cutcherry  of  the  opposite  party.  Both 
their  karpurdazes  were  examined  on  oath, 
and  both  stated  that  there  was,  in  their  opi- 
nion, an  apprehension  of  a  breach  of  the  peace. 
Upon  this  the  Police  were  directed  to  enquire 
and  they  reported  the  residt  of  their  enquiry. 
Upon  the  receipt  of  these  reports  the  Deputy 
Magistrate  on  the  13th  of  February  1871 
recorded  a  proceeding  stating  that  from  the 
police  reports  and  other  papers  and  from 
enquiry  it  appeared  to  him  that  there  was 
reason  to  apprehend  a  breach  of  the  peace, 
and  he  therefore  proceeded  under  Section  318. 
A  decision  has  been  referred  to  dated  the 
22nd  of  September  1869, — I  allude  to  the 
case  of  Kashee  Kishore  Roy  versus  Tarinee 
Kant  Lahoree  ;  and  in  that  case  Mr.  Justice 
Norman  held  that  the  Deputy  Magistrate  had 
not  recorded  any  proceeding  nor  doe's  he  any- 
where say  that  he  is  satisfied  that  a  dispute 
likely  to  lead  to  a  breach  of  the  peace  exist- 
ed. Now  in  this  case  the  Magistrate  has 
recorded  a  proceeding :  ho  has  stated  the 
grounds  on  which  he  is  satisfied  that  a  breach 
of  the  peace  was  likely  to  occur.  It  ap- 
pears to  us  also  very  clear  that  when  both, 
parties  are  examined  and  both  parties  state 
that  men  are  collected  for  the  purpose  of 
committing  a  breach  of  the  peace,  that  the 
Magistrate  was  justified,  without  enquiring 
then  and  there  who  was  the  aggressor  or  the 
aggrieved  party,  to  proceed  under  the  Section 
and  to  take  whatever  steps  were  in  his  opi- 
nion necessary  to  prevent  a  breach  of  the 
peace.  With  reference  to  the  2nd  point,  the 
learned  Counsel  for  the  1st  party  Mr.  Ghose 
stated  that  he  only  asked  for  an  order  with 
reference  to  such  mouzahs  as  were  within 
the  jurisdiction  of  the  officer  passing  the  or- 
der. The  order  of  the  Magistrate  will  there- 
fore stand,  but  only  with  reference  to  such 
mouzahs  as  are  situated  within  his  jurisdic- 
tion. 
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The  23rd  May  1871. 

Prennt: 

The  Hon'ble  E.  Jackson  and  Onookool  Chun- 
der  Mookerjee,  Judges, 

Bfffb  Ooare^Frooedare  —  band  dls- 
pntes—Breaoli  of  the  peaoe  —  Sec- 
tion 318,  Oode  of  Criminal  Prooe- 
dure. 

(Miscellaneous  Case). 

Bharut  Chunder  BosOi  Petitioner^ 

versus 

Dwarkanath  Chowdhry,  on  the  part  of  Doorga 
Monee,  Opposite  Party. 

Bdboos  Romesh  Chunder  Mitter  and  Amaren- 
dro  Naih  Chatterjee  for  the  Petitioner. 

Mr,  W,  C,  Banerjee  and  Bahoo  Byeunt   Nath 
Lass  for  the  Opposite  Party. 

Whete  a  Magistrate  proceeding  under  Section  818, 
Code  of  Criminal  Procedoref  decides  on  the  evidence 
in  favor  of  a  party  as  being  in  possession  of  the  dis- 
puted land,  the  High  Court  cannot  re-conslder  the  Ma- 
gistrates' decision  and  decide  which  party  is  in  actual 
possession. 

Jaehon,  J. — No  sufficient  ground  has  been 
made  out  upon  which  we  can  legally  interfere 
with  the  decision  of  the  Assistant  Magistrate. 
It  is  said  that  no  sufficient  notice  was  given 
to  the  present  applicant  that  it  would  be 
necessary  for  him  to  attend  the  Magistrate  on 
the  9th  and  10th  January  last  with  his  evi- 
dence ;  that  notice  was  served  upon  him  to 
put  in  his  written  statement,  but  no  sufficient 
notice  for  the  production  of  hia  witnesses  ; 
that  when  both  parties  went  to  the  spot  in 
accordance  with  the  notice,  he  asked  the  Assis- 
tant Magistrate  for  time  to  enable  him  to  file 
documentary  evidence,  and  also  time  in  order 
to  examine  witnesses,  one  of  whom  was 
apparently  a  gomastah  who  was  at  the  time 
imprisoned  in  the  Furreedpore  jail. 

The  Assistant  Magistrate  has  explained  that 
he  passed  no  order  upon  the  several  petitions 
of  the  applicant,  because  he  had  previously 
given  notice  to  the  parlies  and  that  he  thought 


that  they  ought  to  have  produced  their  evi- 
dence at  the  time  the  enquiry  was  held.  It 
is  very  clear  that  a  large  quantity  of  evidaee 
both  documentary  and  oral  was  produced  by 
both  sides  on  that  day.  The  enquiry  wis 
under  Section  318  of  the  Criminal  ProeiBdare 
Code.  The  Assistant  Magistrate  in  order  U 
satisfy  himself  and  to  give  every  opportoniij 
to  the  parties  to  produce  their  witoeBses, 
went  to  the  spot  in  person.  The  present 
applicant  was  evidently  aware  that  he  wit 
expected  to  produce  his  evidence  at  that  time, 
inasmuch  as  he  did  produce  a  large  quantitj 
of  it.  And  if  he  really  was  in  possetaon 
of  the  land  it  seems  to  me  quite  impossible 
that  he  should  not  have  been  able  to  prodnoe 
the  very  best  evidence  on  the  point  of  his 
possession  on  the  spot.  The  Assistant  Migis- 
trate  enquired  from  both  parties  as  to  whose 
ryots  were  in  possession  of  each  different 
field  in  the  disputed  land,  and  the  result  of 
his  enquiry  was  to  satisfy  him  that  one  side 
was  unable  to  point  out  the  ryots  to  whom 
the  fields  belonged,  and  the  other  side  then 
and  there  pointed  out  the  occupier  of  each  dif- 
ferent field.  This  investigation  satisfied 
the  Assistant  Magistrate  that  the  present  ip- 
plicant  to  us  was  not  in  possession,  but  that 
the  other  side  was.  The  Assistant  Magistrate 
accordingly  has  decided  on  the  point  of  pos- 
session alone,  totally  regardless  of  all  questions 
of  right  and  title,  in  favor  of  the  person 
whose  evidence  he  believed.  It  is  very  sel- 
dom that  in  such  a  case  as  this  we  find  that 
the  decision  polely  turns  on  the  question  of 
the  fact  of  possession.  It  seems  to  me  that 
the  applicant  in  this  case  wishes  us  to  re- 
consider the  question  of  possession  on  evi- 
dence regarding  title.  We  have  no  power 
whatever  to  re-consider  the  decision  of  Assis- 
tant Magistrate,  and  to  decide  which  party  is 
in  actual  possession.  If  the  Assistant  Magis- 
trate had  not  decided  this  case  on  the  pos- 
session of  the  parties,  we  might  have  directed 
him  to  decide  it  on  that  point,  and  on  that 
point  alone.  It  may  be,  I  do  not  know  whe- 
ther it  is  really  the  case,  but  it  is  alleged, 
that  there  is  some  mistake  in  his  decision  in 
the  names  attributed  to  this  land.  But  whe- 
ther there  is  such  a  mistake  or  not,  it  seems 
to  me  quite  unimportant,  as  the  Assistant 
Magistrate  distinctly  says  that  he  does  not 
decide  whether  the  land  belongs  to  one  char 
or  to  another.  He  has  only  decided  that  the 
land  in  dispute  is  in  possession  of  the  party 
whose  evidence  he  believed.  On  the  eridence 
which  was  before  him  it  seems  to  me  that 
that  was  the  proper  way  to  decide  this  case, 
and  we  have  no  power  to  interfere.  Ve  re- 
ject the  application. 
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The  26th  May   1871. 

Present : 

The  Hou'ble  F.  B.  Kemp  and  F.   A.    Glover, 
Judges, 

Frooedare  —  Complainant— Bvldenoe 
—Section  261,  Code  of  Criminal 
Prooednre. 

Riferenee  to  the  High  Court  under  Section  434 
of  the  Code  of  Criminal  Procedure  hy  the 
Officiating  Sessions  Judge  of  Midnapore,  in 
the  case  of  Notohur  Bera. 

A  complainant  in  a  case  who  mentioned  the  names 
of  several  witnesses  on  his  behalf  was  requested  to 
prodace  them  on  a  certain  date.  Instead  of  doing  that 
he  produced  only  2  witnesses,  who  were  examined.  Held 
that  as  the  complainant  did  not  apply  to  the  Magistrate 
to  issue  summonses  on  the  other  witnesses  or  ask  him 
toproceedunder  Section  262,  Ck>de  of  Criminal  Proce- 
dare,  the  Magistrate  was  not  wrong  in  law  in  deciding 
the  case  on  the  evidence  which  was  before  him. 

Reference. — Complainant,  Notobur  Bera, 
brought  a  case  under  SectioD  383  (with  other 
Sections)  stating  he  was  dragged  from  his 
house  to  defendant's  cutcherry  and  on  a 
false  charge  of  immorality  fined  25,  and  made, 
by  beating  and  kicking,  to  pay  Rs.  5  as  part 
payment.  He  produced  two  witnesses  who 
con&rmed  his  story. 

The  Deputy  Magistrate  dismissed  the  case. 
He  referred  to  a  case  under  Section  282,  Crimi- 
nal Procedure  Code,  as  parallel,  and  also  discre- 
dited the  witnesses, — one,  because  he  said  the 
naib  had  never  done  so  before,  and  the 
other  because  he  was  complainant  in  another 
case. 

I  think  that  of  the  two  points  urged  by 
complainant  in  appeal,  the  first,  viz.,  the 
rejection  of  evidence  given,  is  not  a  ground 
for  my  taking  action  under  Section  434, 
although  it  does  show  that  the  Deputy 
Magistrate's  judgment  is  unsound  and  that 
he  cannot  appreciate  the  weight  of  evidence ; 
(this  has  been  the  case  in  other  instances.) 
Bat  the  second  point,  viz.,  that  he  was  enti- 
tled to  have  his  other  witnesses  examined,  is 
a  legal  ground  for  proceeding  under  Section 
434.  The  High  Court  rulings  at  page  45  and 
page  47  of  7  Weekly  Reporter  are  to  the  effect 
that  the  witnesses  named  in  a  petition  of  com- 
plaint should  be  examined  before  the  accused  is 
discharged  under  Section  250.  There  are  three 
other  witnesses  jet  unheard  in  this  instance. 
I  would  suggest  that,  if  it  should    direct 


the  order  of  discharge  to  be  set  aside,  the 
High  Court  would  bo  pleased  to  direct  the 
case  to  be  heard  by  another  Magi^rate. 

Judgment  of  the  High  Court, 

Glover,  J. — We  do  not  think  that  we  need 
interfere  in  this  matter.  The  complainant 
mentioned  the  names  of  four  witnesses,  Rndha 
Gorai,  Rammohun,  Bhojee,  and  Kaleepershad, 
and  he  was  told  to  bring  them  with  him  on 
a  certain  date.  He  brought  two  whose  evidence 
was  recorded.  He  did  not  ask  the  Magis- 
trate to  isiue  summonses  on  the  remaining 
two  or  ask  him  to  proceed  under  Section 
262. 

It  appears  to  us  that  if  these  remaining 
witnesses  were  not  examined,  it  was  the 
complainant's  own  fault.  Parties  should 
ordinarily  be  left  to  bring  their  own  witnesses, 
and  it  is  only  when  a  complainant  cannot 
ensure  tbeir  attendance  that  a  Magistrate, 
after  being  satisfied  that  tbeir  evidence  is 
necessary,  can  issue  a  summons. 

In  this  case  no  application  was  made  to 
the  Deputy  Magistrate,  and  therefore,  he  was 
not  wrong  in  law  in  deciding  the  case  on 
the  evidence  before  him.  Whether  he  decided 
rightly  or  not  is  not  the  question  with  which 
we  have  to  deal  on  this  reference. 


The  27th  May  1871. 
Present : 

The  Hon'ble    E.    Jackson  and  W.  Ainslie, 
Judges. 

Frooodare — Aooused^Svldenoe —  Re* 
ooernizanoe — Breach  of  tl&e  peace— 
doTernmeot. 

(Miscellaneous  case.) 

Jehan  Buksh,  Petitioner, 

Mr,  R.  E,  Twidale  for  the  Petitioner. 

• 
In  a  case  in  which  the  acciise'I  person  cited  a  namber 
of  witaeneed,  and  the  evidence  already  before  the  Ma- 
fsistrate  was  contradictiiry,  it  was  held  that  the  Mag- 
istrate should  have  Hummoned  and  examined  the  witness- 
es whom  the  accused.wanted  to  call. 

Per  Ainslie^  J. — In  a  case  in  which  proceedings  are 
taken  for  forfeiture  of  recognizances,  the  person 
against  whom  thev  are  held  is  competent  to  give  evi- 
dence on  oath  on  his  own  behalf. 

Qmowc.— When  reco^izances  are  forfeited,  is  a  Ma- 
gistrate bound  to  forfeit  the  whole  amount  of  the  bond, 
and  is  the  power  of  reducing  the  sum  to  a  penalty 
corresponding  to  the  breach  of  the  peace  confined  only 
to  the  Government. 
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JaehoHf  J, — Is  this  case  one  Jehan  Buksh 
has  bcea  convicted  of  a  petty  assault  in  a 
family  qoarrel,  and  has  been  sentenced  to  a 
fine  of  10  rupees,  and  at  the  same  time 
recognizances  which  he  had  previously  given 
not  to  break  the  peace,  to  t^e  extent  of  500 
rupees,  have  been  forfeited,  and  he  has  been 
required  to  pay  those  500  rupees.  He  has 
applied  to  this  Court  to  set  aside  this  order 
on  the  ground  that  he  petitioned  the  Magis- 
trate to  examine  a  number  of  witnesses  whom 
he  cited  to  prove  that  he  had  not  committed 
the  assault,  and  that  the  Magistrate  refused 
to  accept  the  petition  or  send  for  the  wit- 
nesses It  appears  that  there  had  been  con- 
tradictory evidence  given  before  the  Magis- 
trate as  to  whether  Jehan  Buksh  had  oom- 
mitted  the  assault,  two  witnesees  deposing 
he  had,  and  two  other  witnesses  denying  his 
participation  in  it  and  stating  that  the 
assault  had  been  committed  by  other  parties, 
and  not  by  Jehan  Buksh.  The  record  does 
not  show  that  there  had  been  any  sifting  of 
this  evidence  or  oross-ezamination  from  which 
it  would  be  clearly  ascertained  whether  Jehan 
Buk^h  had  taken  part  in  the  assault  or  not. 
TJniier  such  circumstances,  I  think  that  the 
Magistrate  was  bound  to  send  for  these  ad- 
ditional witnesses  and  examine  them  before 
convicting  Jehan  Buksh  of  the  assault,  the 
more  so  as  his  conviction  virtually  involved 
the  forfeiture  of  such  heavy  recognizances. 
Jehan  Buksh  has  not  applied  to  this  Court  to 
set  aside  the  conviction  for  assault,  but  I 
think  that  our  proper  course  is  to  set  aside 
tLat  conviction  on  the  ground  of  the  irre- 
gularity I  have  above  alluded  to,  and  at  the 
same  Ume  to  set  aside  the  forfeiture  of  the 
recognizances  and  to  direct  that  if  necessary 
there  shall  be  a  proper  trial  on  the  charge  of 
assault ;  and  on  its  result  will  depend  whether 
the  forfeiture  of  recognizances  is  to  take 
place  or  not.  It  may  not  be  necessary  then 
to  decide  the  question  whether  when  recogni- 
zances are  forfeited,  a  Magistrate  is  bound  to 
forfeit  the  whole  amount  of  the  bond — and 
that  it  is  only  the  Government  which  can 
reduce  the  sum  to  a  penalty  corresponding 
to  the  breach  of  the  peace  which  has  taken 
place.  I  admit  that  I  should  hesitate  very 
much  before  coming  to  any  such  conclusion, 
notwithstanding  the  decision  of  the  Bombay 
High  Court  to  the  contrary.  I  would  there- 
fore set  aside  the  conviction  of  assault  as 
well  as  the  forfeiture  of  recognizances,  and 
order  a  new  trial  if  the  Magistrate  thinks  it 
necessary  to  take  any  further  steps  in  the 
case. 

Ainslie,  J.— I  think  the  forfeiture  of  the 
reoognisances  should  be  set  mide,  and  that 


the  petitioner  should  be  allowed  to  give 
evidence  to  show  that  he  is  not  bound  to  pty 
the  penalty  of  the  bond.  The  proceeding  to 
realize  the  penalty  is  of  tba  nature  of  a  dTil 
proceeding,  and  the  person  against  whom  it  ii 
held  is  competent  to  give  evidence  on  oatk 
in  his  own  behalf,  and  is  also  entitled  to  go 
into  evidence.  I  hold  that  the  convidaon 
of  assault  is  not  an  estoppel,  be<»iase  the 
nature  of  the  proceedings  is  changed  ind 
because  the  same  terms  are  need  in  Seetioa 

293  in  respect  of  the  principal  as  in  Seetian 

294  in  respect  of  the  surety,  and  the  nuetj 
never  had  an  ppportunity  of  contesting  ^ 
conviction. 


The  27th  May  1871. 


The  Hon'ble  F. 


B,  Kemp  and  F. 
Judges. 


A.Qkm^ 


Vroeedure  —  Commltmeiat  —  8««tMi 
171f  Code  of  Criminal  Prooedprs. 

Refermoe  to  th$  High  Court  under  /Sectm 
434  ofths  Code  of  Criminal  Procedure  by  tk 
Officiating  Sessions  Judge  ^f  MidM^^ 
in  the  case  of  larraproshad  Sakoo, 

The  plain  intention  of  the  Legtslatare  in  Section  171 
of  the  Criminal  Procedare  Ck>do  was  that  the  Cofft 
before  which  an  offence  was  oommitted  and  hj  whieh 
the  preUminar^  enquiry  waa  made  aboold  net  bt  thi 
Court  to  investigate,  try,  or  commit  (or  triaL 

Glover »  J, — I  doubt  whether  there  wai 
any  necessity  for  this  reference  so  &r  as  the 
trial  of  the  accused  was  concerned,  ioasmiidi 
as  the  Sessions  Judge  might,  in  the  terms  of 
Section  169,  himself  have  sanctioned  the 
entertainment  of  the  charge  under  Section 
193  of  the  Penal  Code. 

But  with  regard  to  the  power  of  the  Offi- 
ciating Joint  Magistrate  to  commit,  I  think 
that  the  Sessions  Judge  is  right,  and  that  the 
plain  intention  of  the  Legislature  in  Section 
171  of  the  Procedure  Code  was  tii^t  the 
Court  before  which  the  offence  was  conunit- 
ted,  and  by  which  the  preliminary  enqniiy 
was  made,  should  not  be  the  Court  to  inves^- 
gate,  try,  or  commit  for  trial.  The  rnlingin 
the  Queen  versus  Cliunder  Seekur  Roy,*  wfick 
has  certainly  been  more  than  once  fblloved 
by  this  Court,   is  quite  in    point,  and  tha 


*  12  W.  a,  Gnminal,  p.  16. 
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principle  therein  Inid  down  is  not  dependent 
on  the  fact  that  the  conmiitting  officer  was 
an  iU^istant  Magistrate  only. 

The  reference  made  by  the  Officiating 
Joint  Magistrate  to  the  Criminal  Letter  (Vol- 
ume 13,  W.  R.,  Criminal  Letters,  4  )  does 
not  assist  his  view  of  the  case.  For  not 
only  was  the  opinion  expressed  therein  not  a 
judicial '  decision,  but  it  was  giyen,  I  ob- 
serve, by  the  same  Judge  (Mr.  Justice  Louis 
S.  Jackson)  who  afterwards, — as  that  learned 
Judge  himself  clearly  explains  in  the  case 
of  Qn^en  versus  Chunder  Seekur,  —  saw 
reason  to  change  his  opinion,  and  to  hold 
that  the  correct  principle  was  that  the  Offi- 
cer before  whom  an  offence  of  the  nature 
described  in  Section  193,  &c.,  of  the  Penal 
Code,  «hoald  not  be  the  one  to  investigate  or 
try  the  case. 

In  this  particular  instance,  there  would 
have  be^  no  difficulty  whatever  in  procuring 
the  requisite  sanction,  but  in  any  case  it 
appear^  to  me  that  the  Officiating  Joint  Ma- 
gistrate was  not  the  proper  person  to  commit 
the  case  to  the  Sessions. 

JTemp,  J, — I  concur. 


The  30th  May  1871. 

Pr$8ent : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice f  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  P.  B.  Kemp,  J.  B.  Phear,  A.  G. 
Macpherson,  and  Dwarkanath  Mitter, 
Judges, 

Whtpplnr— ^imlsliment— Seotion  46, 
CkHle  of  CrUBinal  ^rooedore-- Act 
VX  of  1864. 

Eeference  to  the  Eigh  Court  under  Section  434 
Qf  the  Code  of  Criminal  Procedwre  hy  the 
Oficidting  Sessions  Judge  of  Backergunge. 

Uoniruddeen    Shamadar  and  another 

versus 

Gonr  Chunder  Shamadar. 

Held  {Kemp  and  Phear^  J,  J.,  dissenting)  that  not- 
•ithiUnding  Section  46  of  tHe  Code  of  Criminal  Pro- 
wdure,  a  person  convicted  at  the  same  time  of  two  or 
""PJJ!  offences  punishable  under  the  Penal  Code  mav,  in 
•<Wition  to  the  punishments  prescribed  by  the  ^enal 
C«>de,  be  sentenced  to  whipping  under  Act  VI  of  1864. 
The  Penal  Code  and  the  Code  of  Criminal  Procedure 
ttustbe  read  as  if  the  Whipping  Act  formed  a  part  of  the 
^nw  Code  from  the  date  of  its  enactment,  and  Section 
*^  of  the  Code  af  Criminal  Procedure  is  applicable  to  all 
k!?^'  Md  punishments  as  prescribed  by  the  Penal 
t  ode  in  its  present  and  amended  foxju. 


'This  case  was  referred  to  the  Full  Bench  hy 
Norman ,  C,  /.,  and  Zoeh,  «/.,  to.ith  the 
following  remarks : — 

Norman,  C,  J, — Ow  the  morning  of  the 
9th  Choitro,  Gour  Chunder  Shamadar  carried 
oir  a  cow  helonging  to  Moniruddeen  under 
circumstances  which,  in  the  opinion  of  (he 
Magistrate,  constituted  the  offence  of  theft. 
Oh  the  evening  of  the  same  day  Moniruddeen 
went  to  complain  to  the  talookdar  whose  rf  ot 
he  is. 

Gour  Chunder,  who  liyes  near  the  talook- 
dar, on  seeing  Moniruddeen,  seized  him,  car- 
ried him  inside  the  verandah  of  his  house,  and 
heat  him. 

Gopal  Shamadar,  hearing  the  outcries  of 
Moniruddeen,  remonstrated  with  Gour  Chun- 
der, upon  which  Gour  Chunder  attacked 
Gopal  and  struck  him  with  a  lattee,  hreaking 
his  arm. 

The  Magistrate  convicted  Gour  Chunder 
on  three  charges  ;  1st,  of  theft ;  2nd,  of 
illegal  confi  Dement  of  Moniruddeen ;  and  3rdy 
of  causing  grievous  hurt  to  Gopal  Shamadu*. 

For  the  first  offence  Gour  Chunder  was 
sentenced  to  and  received  twenty  stripes ;  for 
the  second  to  one  month's  rigorous  impriaon- 
ment ;  and  for  the  third  to  six  mopQiths'  rigor- 
ous  imprisonment. 

The  Judge,  with  reference  to  the  sentence 
of  one  mouth's  imprisonment,  with  respect 
to  which  there  is  no  appeal,  has  sent  the  oas^ 
before  this  Court 

I  am  of  opinion  that  the  rule  laid  down 
in  the  9th  Weekly  Keporter,  Criminal,  p.  41, 
Nassir  versus  Chunder  and  others,  requires 
further  consideration,  and  that  the  question 
of  the  legality  of  the  sentences  should  be  re- 
ferred  to  a  Full  Bench. 

The  following  are  the  judgments   of  the  Full 
Bench  : — 

Norman,  C.  J. — Gour  Chunder  Shamadar 
was  tried  by  the  Magistrate  of  Backergunge 
ond  convicted  at  the  same  time  of  three  to- 
tally  distinct  and  separate  ojSences.  He  was 
sentenced  to  a  month's  imprisonment  for  the 
offence  of  wrongful  conffnement  under  Sec- 
tion 342,  six  mouth's  imprisonment  for  the 
offence  of  voluntarily  causing  grievous  hurt 
under  Section  325,  and  to  whipping  with  20 
stripes  for  the  offence  of  theft  as  defined  in 
Section  378  of  the  Penal  Code. 

Each  of  these  sentences  taken  by  itself  is  a 
legal  punishment  for  the  offence  in  respect  of 
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which  it  was  pronounced.  As  regards  the 
sentence  of  whipping,  the  2nd  Section  of 
Act  VI  of  1864  enacts  that  whoever  commits 
any  of  the  following  offences,  of  which  theft 
is  one,  may  be  punished  with  whipping  in 
lieu  of  any  punishment  to  which  he  may  for 
such  offence  be  liable  under  the  Indian  Penal 
Code.  The  punishment  of  whipping  was 
therefore  legally  substituted  for  the  punish- 
ment to  which  Gour  Chunder  would  have 
been  liable  for  the  offence  of  theft. 

If  the  trial  for  each  offence  had  taken 
place  separately,  there  would  have  been 
no  possible  doubt  of  the  legality  of  the  three 
separate  sentences. 

Let  us  now  see  on  what  principle  it  can  be 
said  that,  if  instead  of  trying  the  charges 
separately,  a  Criminal  Court  of  competent 
jurisdiction  tries  the  prisoner  on  the  three 
charges  at  the  same  time  it  is  incompetent  to 
pronounce  that  the  accused  sholl  suffer  for 
each  offence  the  penalty  prescribed  by  the 
law. 

I  leave  aside  for  the  moment  the  question 
of  the  jurisdiction  of  the  Magistrate,  to  which 
I  propose  to  come  hereafter. 

Sir  Barnes  Peacock  says : — "  The  question  is 
^'  whether  if  a  person  is  convicted  at  the 
"  same  time  of  two  or  more  offences  punish- 
''  able  under  the  Indian  Penal  Code,  it  is  law- 
"  ful  for  the  Court,  in  addition  to  the  penalties 
''  prescribed  by  the  Penal  Code,  to  sentence 
"  the  prisoner  to  whipping." 

I  confess  I  do  not  understand  why  not,  if 
the  sentence  for  each  offence  is  itself  legal. 

The  1st  Section  of  Act  VI  of  1864  enacts 
that  in  addition  to  the  punishment  prescribed 
in  Section  53  of  the  Indian  Penal  Code  offend- 
ers are  also  liable  to  whipping  under  the 
provisions  of  that  Code. 

Sir  Barnes  Peacock  refers  to  Section  46  of 
the  Code  of  Criminal  Procedure.  He  sajs — 
*^  It  does  not  say  that  when  a  prisoner  shall  be 
*'  convicted  of  two  or  more  offences  it  shall  be 
**  lawful  for  the  Court  to  sentence  such  per- 
"  son  for  the  offences  for  which  he  shall  have 
"  been  convicted  to  the  several  penalties  pre- 
*'  scribed  by  any  subsequent  Act." 

He  assumes  what  Mr.  Justice  Phear  states 
more  directly  that  **  a  Magistrate"  (or  Cri- 
minal Court,  for  the  same  argument  must  apply 
to  all  Criminal  Courts)  '*  cannot  pass  simul- 
"  taneousiy  several  sentences  which  shall  take 
<<  effect  in  succession  to  one  another.   That 


"  provision  is  given  solely  by  the  Code  of 
'*  Criminal  Procedure."  Again,  he  say*— '*! 
''  think  a  Magistrate  has  no  power  to  inflict 
'^  a  succession  of  punishments,  except  under 
**the  provisions  of  Section  46  of  the  Code  of 
**  Criminal  Procedure." 

Now,  by  Section  22,  a  Magistrate  \b  dedar- 
ed  competent  to  pass  sentence  in  respect  of  tin 
offences  triable  by  him  within  the  limit  of 
imprisonment  of  either  description  not  ex- 
ceeding the  term  of  two  years,  including  mtk 
solitary  confinement  as  is  authorized  by  lav, 
or  fine  to  the  exent  of  Rupees  1,000,  or  both 
imprisonment  and  fine  in  all  cases  in  wbidi 
both  punishments  are  authorized  by  the 
Indian  Penal  Code. 

Suppose  Section  46  had  never  been  enact- 
ed, and  a  Magistrate  having  convicted  a 
prisoner  of  theft  and  violent  assault  on  the 
police  attempting  to  arrest  him  had  sentenced 
him  to  six  months'  imprisonment  for  each 
offence,  the  second  sentence  to  take  effect  at  the 
expiration  of  the  first.  Vhat  objection  would 
there  be  to  the  sentence  ? 

The  amount  of  punishment  would  be 
within  the  limit  which  the  Magistrate  was 
competent  to  inflict,  and  in  each  case  a  sen- 
tence of  imprisonment  for  six  months  would 
be  legal. 

It  is  not  easy  to  understand  why  the  pri- 
soner should  not  suffer  the  fuU  penalty  of  the 
offences  committed  by  him. 

If  the  sentences  would  be  illegal  it  mtut 
be  because  there  is  some  rule  of  law  which 
prevents  a  judicial  officer  from  passing  a  sen- 
tence of  imprisonment  to  take  effect  ia  future 
after  the  expiration  of  an  existing  sentence, 
or  sentence  for  another  offence  pronoonoed 
at  the  same  time. 

The  question  was  raised  upon  a  writ  of 
error  argued  in  the  House  of  Lords  in  the 
year  1769  in  the  case  of  John  Wilkes  tt,  the 
King,  4  Brown's  Parliamentary  Cases,  p.  367, 
also  reported  in  4  Burrow's  Reports,  p.  2577, 
where  the  House  of  Lords  affirming  the 
judgment  of  the  Court  of  King's  Bench*  in 
accordance  with  the  unanimous  opinion  of  the 
Judges,  held  that  a  sentence  of  imprieooment 
against  a  defendant  to  commence  from  and 
after  the  determination  of  an  imprisonment  to 
which  he  was  before  sentenced  for  another 
offence  was  good  in  law.  See  also  1  Chittj'i 
Criminal  Law,  p.  718. 

In  my  opinion,  it  is  dear  that  Section  46  of 
the  Code  of  Criminal  Procedure  (whieh  is 
analogous  to  the  English  enactment  7  and  8 
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Geo.  IV  0.  26  Section  10  and  to  the  23rd 
Section  of  the  9  Geo.  IV  0.  74,  rendered  appli- 
cable to  offences  under  the  Penal  Code  triable 
on  the  original  side  of  the  High  Oourt  by 
Act  XVIII  of  1862)  was  not  necessary  in 
order  to  create,  but  was  passed  in  order  to 
regulate  and  extend  the  power  of  Courts  in 
passing  such  sentences. 

Sir  Barnes  Peacock  thinks  that  Section  46 
must  be  construed  strictly,  and  treats  it  as  not 
applying  to  penalties  imposed  by  any  subse- 
quent Act. 

I  confess  I  do  not  understand  that  view 
of  the  case.  It  seems  to  me  that  Section  46 
of  a  general  Code  of  Criminal  Procedure  is  ap- 
plicable not  only  to  offences  created  by  the 
Penal  Code,  but  presumably  to  all  offences  crea- 
ted by  subsequent  legislation,  and  that  if  Sec- 
tion 46  does  not  apply  to  offences  or  penalties 
created  after  the  passing  of  the  Code  of  Cri- 
minal Procedure,  the  same  argument  must  ap- 
ply to  any  other  portion  of  tb^t  Code.  From 
the  date  of  the  passing  of  Act  VI  of  1864, 
whipping  is  made  one  of  the  penalties  which 
by  the  Indian  Penal  Code  are  prescribed  for 
the  punishment  of  offenders.  I  think  that 
the  Indian  Penal  Code  and  the  Code  of  Cri- 
minal Procedure  must  be  read  as  if  the  Whip- 
ping Act  formed  a  part  of  the  Penal  Code 
from  the  date  of  its  enactment.  In  passing 
a  sentence  of  whipping,  a  Magistrate  is  not 
exercising  any  extraordinary  jurisdiction.  It 
is  a  sentence  which,  since  the  passing  of  Act 
VI  of  1864,  he  is  competent  to  inflict  in  the 
exercise  of  his  ordinary  jurisdiction.  I  think 
it  plain  that  we  must  read  Section  46  as  ap- 
plying to  all  offences  and  punishments  as  pre- 
scribed by  the  Indian  Penal  Code  in  its  pre- 
sent and  amended  form. 

The  46th  Section  consists  of  two  parts  or 
clauses — the  first  part  an  empowering  or  ena- 
bling clause,  the  power  being  limited  by  the 
second  part  or  proviso.  The  first  clause  is  as 
follows  : — **  When  a  person  shall  be  convicted 
"  at  one  time  of  two  or  more  offences  punish- 
**  able  under  the  same  or  different  Sections  of 
"  the  Indian  Penal  Code,  it  shall  be  lawful 
"  for  the  Court  to  sentence  such  person  for 
"  which  he  shall  have  been  convicted  to  tho 
"  several  penalties  prescribed  by  the  said 
"  Code  which  such  Court  is  competent  to  in- 
"  flict  ;  such  penalties  when  consisting  of 
"  imprisonment  to  commence  the  one  after 
**  the  expiration  of  the  other.  It  shall  not 
"  be  necessary  for  the  Court  by  reason  only 
"  of  the  aggregate  punishment  for  the  sever- 
"  al  offences  being  in  excess  of  the  punish- 
"  meat   which  such  Court  is  competent  to 


'*  inflict  on  conviction  of  a  single  offence,  to 
**  send  the  offender  for  trial  before  a  higher 
"Court." 

Under  the  first  clause,  reading  it  according 
to  its  grammatical  construction,  when  a  pri- 
soner has  been  convicted  of  several  offences  a 
Criminal  Court  competent  to  inflict  the  penalty 
of  whipping  is  competent  to  punish  one  of 
such  offences  with  whipping — that  being  one 
of  **  the  several  penalties  prescribed  by  the 
Code,"  and  other  offences  with  other  of  "the 
"  several  penalties  prescribed  by  the  Code"— 
such  as  imprisonment  or  the  like. 

Then  come  the  qualifications  or  provisoes,  the 
second  of  which  we  have  to  deal  with  :  **  Pro- 
"  vided  that  if  the  case  be  tried  by  a  Magistrate 
"  the  punishment  shall  not  in  the  aggregate 
"  exceed  twice  the  amount  of  punishment 
"  which  such  Magistrate  is  by  his  ordinary 
"  jurisdiction  competent  to  inflict." 

The  limit  of  the  power  of  imprisonment 
possessed  by  the  Magistrate  of  the  district  is 
two  years,  and  fine  to  the  extent  of  one  thou- 
sand rupees. 

A  Magistrate  before  the  passing  of  the 
Whipping  Act,  under  Section  46  could  have 
sentenced  an  offender  convicted  at  the  same 
time  of  several  offences  to  an  aggregate  of 
punishment  amounting  to  four  years'  impri- 
sonment and  fines  amounting  to  Rs.  2,000. 

Since  the  passing  of  tho  Wliipping  Act,  the 
Magistrate  has  the  power  to  inflict  whipping 
in  lieu  of  imprisonment  for  certain  offences. 
If  Section  46  does  not  apply  to  punishment 
under  the  Whipping  Act,  the  only  question 
as  to  such  sentence  would  be  whether  it  is  a 
legal  punishment  for  the  offence  for  which  it 
is  to  be  inflicted.  The  limitation  under 
Section  46  of  the  Magistrate's  power  would 
not  apply  to  a  sentence  of  whipping.  But  if 
Section  46  does  apply,  as  I  think  it  does, 
the  punishment  in  the  present  case  is  clearly 
warranted  by  it. 

The  Magistrate  of  a  district  has  power  to 
inflict  two  years'  imprisonment,  with  whip- 
ping in  certain  cases,  or  whipping  in  lieu  of 
imprisonment  in  others. 

Twice  that  would  be  four  years'  imprison- 
ment (with — orin  lieu  thereof)  two  whippings. 
One  whipping  and  seven  months'  imprison- 
ment is  clearly  within  the  limit  of  twice  the 
amount  of  imprisonment  which  the  Magis- 
trate was  competent  to  inflict. 

I  am  therefore  of  opinion  that  the  sentences 
upon  the  prisoner    Gour   Chunder  are    not 
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illegal.  I  do  not  discuds  the  question  whe- 
ther a  Magistrate  has  power  to  inflict  two 
whippings.  That  depends  entirely  on  the 
Qonstruction  of  the  Whipping  Act.  I  confess 
I  do  not  think  it  presents  much  difficulty. 

Lochf  J, — I   concur  in  the  view  taken   hy 
the  Chief  Justice  that  Act  VI  of  1864  should 
be  read   as   part  of  the  Penal  Code,  though 
there   are  no  express  words  to  that  eflect   in 
the  Act.     It  appears  however  to  me,  from  the 
preamble    to   the   Act   as   well  as  from   the 
wording  of    Sections    1,  2,  3,  and    4,    that 
this  view  is  correct.  Whipping  was  a  punish- 
mtot  excluded   from  the  list   of  punishments 
prescribed  by  the  Penal  Code .    It  has   been 
added  to  that  list  by  Act  VI  of  1864  ;  and 
this  punishment   is  to  be  inflicted  as   shewn 
by   Sections  2  and  3  of  the  Act  in  lieu  of  or 
in   addition  to  any  punishment  prescribed  by 
the  Penal  Code.     I  would  therefore  read  the 
Code,  as  Mr.  Justice  Jackson  did  on  a  former 
occasion    when    this    question    was    before 
the^   Court,     e.     g.y    I     would     read     the 
punishment    prescribed    for     theft    as     fol- 
lows : — Whoever  commits  theft  phall  be  pun- 
ished with   imprisonment  of  either  descrip- 
tion for  a  term  which   may  extend  to  three 
years  or  to  fine  or  both  or  with  whipping  in 
Heu  of  or  in   addition  to  other  punishment, 
as   the  case  may  be  ;  and  so  on  in  other  cases 
where  the  off'ence  is  made  punishable  with 
whipping  under   Act  VI  of  1864.    A  party 
convicted   of  theft   for   the  first  time  would 
be  liable  to  be  whipped  -in  lieu  of  other  pun- 
ishment.      If  convicted  of   theft  a  second 
time,  he  would  be  liable  to  whipping  in  addi- 
tion to  a   sentence  of  imprisonment  and  fine. 
If  then   a  prisoner  be  tried  at  one  time  for 
two  or  more  ofiences,  one  of  which  involves 
the  punishment  of  whipping  in  lieu  of  or  in 
addition  to  the  punishment  of  imprisonment, 
what  sufficient  reason  is  there  that  he  should 
not  be  sentenced  in  each  case  to  the  penalty 
prescribed  for  each   offence  ?  If  a  man  have 
committed  theft,  and  in  resisting  a  neighbour 
of  the   party  robbed  he  inflicts  grievous  hurt, 
why  should   the  offender  not  suffer  for  both 
offences  ?  It  is   clear  that  he  might  be  pun- 
ished with   imprisonment   for  the   theft  and 
with  imprisonment  for  the  grievous  hurt,  and 
under   the  provisions  of  Section  46  Criminal 
Procedure   Code  the   period  of  imprisonment 
in  one  case  would   commence  from  the  close 
of  the  period  in  the  other;  but  why,  if  whip- 
ping  have   been    adde'd  to   the  punishments 
prescribed  by  the  Penal  Code,  should  not  the 
offender  be  punished  with  whipping  in  lieu  of 
other  punishment  for   the  first  offence,   and 
with  imprisonment  for  the   second ;  or  if  he 
bare  b6en  convicted  of  theft  more  than  once, 


why  should  he  not  be  punished  with  whip, 
ping  in  addition  (Section  3  Act  VI  of  1864) 
to  any  other  punii$hment  prescribed  by  the 
Code,  and  also  to  imprisonment  for  the  other 
offence ;  and  if  the  punishment  in  the  first 
case  be  whipping  in  addition  to  imprison- 
ment,  the  punishment  of  imprisonment 
awarded  in  the  second  case  wdnld,  under  the 
provisions  of  Section  46  of  the  Criminal 
Procedure  Code,  commence  on  the  expiration, 
of  the  other.  Reading  as  I  do  Act  VI  of 
1864  as  part  of  the  Penal  Code,  I  must 
confess  that  I  see  no  sufficient  reason  for 
holding  that  if  a  Magistrate  proceeds  under 
Section  46  of  the  Code  of  Criminal  Procedure, 
he  must  confine  his  sentence  itrictly  within 
its  provisions. 

Bayley,  0, — I  think  the  Magistrate's  acts 
are  not  illegal.  The  Whipping  Act  does  not 
preclude  punishment  for  those  offences  to 
which  it  is  applicable,  such  as  theft  here ;  and 
because  a  man  is  punished  according  to  law 
with  whipping  for  theft,  I  do  not  see  why  he 
should  not  be  punished  for  assault  and  griev- 
ous hurt  when  he  commits  those  distinct  and 
separate  offences,  as  in  this  case.  I  see 
nothing  in  the  law  against  this  view. 

Kemp,  J, — I  think  that  the  view  taken  by 
the  late  Chief  Justice  Sir  Birnes  Peacock 
and  by  Mr.  Justice  Phear  (see  Volume  9 
Weekly  Reporter,  Criminal  Rulings,  p.  148) 

is  correct. 


Macpherson, 
opinion  which 
case  of  Kassir 
41,   Criminal)  : 
own  mind  that 


J. — I  remain  of  the  same 
I  expressed  at  length  in  the 
(9  Weekly  Reporter,  page 
and  I  have  no  doubt  in  my 
the  sentences  passed  on  the 


prisoner  Gour  Chunder  are  legal. 

Mitter,  J. — I  am  of  opinion  that  the  view 
taken  by  the  Chief  Justice  and  by  Mr.  Justice 
Macpherson  is  correct.  The  reasons  in  sup- 
port of  that  view  have  been  so  fully  gone  into 
by  those  learned  Judges  that  it  would  be  mere 
waste  of  time  on  my  part  to  repeat  them. 


Phear,  /.—  I  regret  very  much  that  I  cannot 
bring  myself  to  agree  with  the  majority  of 
my  colleagues  in  this  case.  I  am  unable  to  per- 
ceive error  in  the  view  taken  by  Sir  Barnes 
Peacock  and  myself  on  the  occasion  which 
has  been  referred  to.  It  still  appears  to  me 
that  a  multiple  punishment  inflicted  by  one 
sentence  is  essentially  different  in  its  charac- 
ter and  effect  from  the  aggregate  result  of 
the  punishments  which  are  its  factors,  suppos- 
ed to  be  separated  from  each  other  by  an  in- 
terval of  time.    I  take  it  that  no  Judge  of 
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sound  discretion,  if  called  upon  to  accumulate 
punishment    for    different   offences,    would 
award  each  punishment  precisely  in  the  same 
manner    as   he   would   if    the   correpond- 
iog  offence  were  alone   under  his  considera- 
tion.   For  instance,  if  a  man  was  convicted 
at  one  time  of  three  thefts,  for  each  of  which, 
if  it  stood  single,   one  year's  imprisonment 
might  he  an  appropriate    punishment,  I  sup- 
pose that  the  convicting  officer  would  not  for 
a  moment  think  that,  therefore,  the  aggregate 
oi  three  years  was  the    right  punishment  for 
the  three    offences.     The    whole    of  Section 
46  of  the  Criminal  Procedure  Code,  and  es- 
pecially the  proviso  in  the  latter  part  of  it, 
appears  to  me  to  show  heyond  question   that 
the  Legislature  held  the  view  which  I  endea- 
vour to  express,  namely,  that  a  punishment 
effected  hy  accumulation  of  penalties  is  not 
merely  a  set  of  separate  punishments. 

Then  also  the  words  of  the   Whipping  Act 
seem  to  me  to  make  it  as  plain  as  can  he  that 
the  Legislature,  in  giving  Criminal  Courts  the 
power  which  they  did  not  before  possess,  of 
inflicting  the  punishment  of  whipping,  intend- 
ed for  reasons  which  may  be  easily  conjec- 
tured carefully  to  limit  its   application.     I 
cannot  see  in  the  Act  the  smallest  indication 
that  the  Legislature    contemplated   whipping 
as  by  any  possibility  becoming  under  the  Act 
an  element  in  any  punishment,  except  under 
the  circumstances  which  are  therein  express- 
ly mentioned.    On  the  contrary,  the  language 
of  the  Act  coupled   with  the  elaborately  de- 
tailed   form  of  its   various  provisions  leads 
me  to  think  that  the  Legislature  only  meant 
that  whipping  should  be  associated  with  an- 
other punishment,  in   the  particular  cases  of 
which  express  mention  is  made.    But  if  the 
Whipping  Act  does  in  truth  apply,  not  only  to 
single  sentences,  but  also  to  each  constituent 
factor  of  an  accumulated  sentence,  such  as  is 
the  subject  of  Section   46   of  the  Criminal 
Procedure  Code,  wliipping  may  be  lawfully 
auociated  with  other  puuisUmeats  even  in 


cases  of  minor  offences  not  committed  after 
previous  conviction  ;  a  result  which  certain- 
ly seems  to  me  diametrically  opposed  to  the 
unmistakeable  spirit  of  the  Act  iUelf.  Thus, 
if  a  boy  were  convicted  of  stealing  two 
mangoes  belonging  to  one  owner,  he  could 
not  be  both  whipped  and  also  imprisoned. 
The  whipping,if  iuflicted,  must,  by  the  words 
of  the  Act,  be  in  lieu  of  any  other  punish- 
ment. But  if  it  were  proved  that  one  mango 
belonged  to  one  owner  and  the  second  to 
another,  the  Magistrate  might,  on  the  prin- 
ciple now  maintained,  convict  for  two 
offences,  and  in  this  way  both  imprison  and. 
whip.  I  cannot  believe  that  the  Legislature, 
against  the  very  spirit  of  the  Act,  intended 
to  leave  a  discretion  of  this  sort  to  the  Judi- 
cial Officer.  Before  the  Whipping  Act  was 
passed,  he  certainly  had  not  uncontrolled 
discretion  in  the  matter  of  accumulating 
such  punishment  as  then  existed.  Section 
46  expressly  restricted  him  in  this  respect  ; 
and  I  think  the  consequence  is  that  since 
that  Section  at  any  rate  he  has  had  no  other 
power  of  accumulating  punishment  than  is 
given  him  either  by  that  or  by  some  subse- 
quent enactment.  In  the  case  which  has 
been  cited  I  gave  at  length  my  reason  for 
coming  to  the  conclusion  that  the  punish- 
ment of  whipping  was  not  included  among 
the  punishments  which  a  Judicial  Officer 
could  accumulate  in  the  event  of  simulta- 
neous conviction  for  several  offences.  To  the 
opinion  which  I  then  expressed  I  still  ad- 
here, and  therefore  I  need  not  now  dlscusa 

this  question  again. 
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States  what  cases  should  be  entered 
in  Col.  2  of  Kaerlstrates'  Statement 
D— Bzplalns  when  an  accnsed  per- 
son is  said  to  be  under  trial— The 
new  forms  make  no  alteration  in 
the  meaning  of  the  words  "  dis- 
eharffed  without  trial." 

Extracts  (paras.  3,  4  and  5 J  from  letter 
No.  125,  dated  ^th  February  IS7\,  from 
the  Registrar  of  the  High  Court,  to  the 
Magistrate  of  2A'Pergunnahs. 

3.  A8  regards  your  3rd  paragraph,  I  am 
to  inform  you  that  all  cases  that  used  to  be 
entered  in  Col.  2  of  the  old  Statement  No.  1, 
Part  I,  under  the  heading  <*  Number  of 
Crimes  ascertained  to  have  been  committed," 
mast  be  entered  in  Col.  2  of  the  Statement 
D.  For  further  instructions  you  are  referred 
to  Rule  13  of  the  Eules  for  the  preparation 
of  Magistrates'  Statements. 

4.  In  reply  to  the  inquiry  in  your  4th 
para.,  namely,  **  when  is  an  accused  person 
said  first  to  be  under  trial,"  I  am  to  refer 
you  to  Rale  15  of  the  Magistrates'  Rules, 
as  explained  by  Rules  91  and  94,  from  which 
you  will  see  that  the  number  of  persons 
brought  to  trial  in  any  period  is  **  identical 
with  the  number  apprehended  or  attending 
on  summons."  All  such  and  such  alone  are 
"under  trial"  until  their  cases  are  finally 
disposed  of. 

5.  With  regard  to  para.  5  of  your  letter, 
I  am  to  obserye  that  the  new  form  makes 
^0  aUeration  in  the  significance  of  the  words 


*' discharged   without  trial,"   as   previously 

understood    and    fully 
Col.l5dischwgcdnn.    explained  in  para.  4  of 

der  Sections  225  and  250     ^."^     ,       r\  ^      -kt      io 

of  Code  of  Criminal  Pro-  Circular  Order  No.  18, 

cedure.  dated  15th   September 

"CoL  15  wiU  pro^  1354  ^jt^j  on  the  mar- 

for    persons    dicharged  .     /.     /.    .1.,       c     c 

without     trial     under  gin  for  facility  of  refer- 

Chapters  XII  and  XIY,  ence.     The  persons  en- 

^^  of  Crimmal  Pro-  ^^^^  ^^3  discharged  in 

the   forms  hitherto  in 
use  are  the  persons  to  be  shewn  as  discharged 

in  the  new  form. 


Bxplains  the  intention  of  the  words 
*'eaoh  Criminal  Conrt"  in  Circular 
No.  I,  dated  nth  Jannar  j  1871. 

Letter  No.  186,  dated  the  1st  March  1871, 
from  the  Registrar  of  the  High  Court  to 
the  Magistrate  of  Moorshedahad. 

In  reply  to  your  office  letter  No.   1925, 

dated   the  7th   ultimo,  in   which  inquiry  is 

made  as  to  the  intention  of  the  words  *<  each 

Criminal  Court"  in  Circular  Order  No.    1, 

dated  the  1 1th  January  last,*  I  am  directed  to 

state  that  the  Court,    in   explanation  of  the 

Circular  Order,  desires  it  to  be  understood 

that  it  is  not  intended  that  when  more  than 

one  officer  is  exercising  the  functions  of  a 

Magistrate  at  any  place,  every  such  officers 
should  keep  a  separate  register  ;  but  that, 
for  the  purposes  of  the  Circular  Order,  every 
such  Magistrate's  Court  should  be  regarded 
as  a  branch  of  the  principal  Magistrate's 
Court  at  the  same  station,  the  register  re- 
maining in  the  custody  of  such  principal 
Magistrate. 

*  Infra,  Crim.  Cirs.,  p.  1. 
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An  appeal  Ilea  in  all  oases  where  a 
sentence  of  ImprlBonment  and  fine 
is  passed,  alttaoag-b  both  panlsh- 
ments  be  withlo  the  limits  laid  down 
in  Section  «X1  of  the  Code  of  Crimi- 
nal Procedure. 

Letter  No.  338,  dated  the  2«rf  May  1871, 
from  the  Officiating  Registrar  of  the 
High  Court  of  Judicature  at  Fort  Wil- 
Ham  in  Bengal,  to  the  Officiating  Ses- 
sions Judge  of  Rungpore. 

Present: 

The  HoD'ble  H.  V.  Bayley  and  Dwarkanatii 
Mi  Iter,  Judges. 

With  advertence  to  your  letter  No.  9. 
dated  the  14th  ultimo,  8oHcitii»g  instructions 
as  to  wliether,  with  reference  to  the  terms 
of  Section  411  of  the  Code  of  Criminal 
Procedure,  an  appeal  will  lie  where  the  sen- 
fence  ia  one  of  imprisonment  not  exceeding 
one  month  and  a  fine  not  exceeding  fifty 
rupees,  I  am  directed  to  observe  that  the 
Court,  (Bay ley  and  Mitter,  J.  J.)  as  at  pre- 
sent advised,  in  giving  its  opinion  on  this 
as  a  reference  only,  thinks  that  an  appeal 
will  lie  in  all  cases  where  the  sentence  of 
imprisonment  and  fine  is  passed,  although 
both  the  punisliraents  be  witliiu  the  limits 
laid  down  in  Section  411. 


All  qaestions  put  bj  a  Magistrate 
and  answers  thereto  should  be  re- 
corded* Course  to  be  pursued  under 
Section  205«  Code  of  Criminal  Fro- 
oedur«t  in  reoordln?  statement  of 
the  aooused  and  in  the  Kasristrate 
attestinf^  suoh  statements. 

Letter  No.  Z9S,  dated  the  \9th  May  1871, 
from  the  Officiating  Registrar  of  the 
High  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal,  to  the  Sessions  Judge 
of  Hooghly. 


Present: 

The  Hon'ble  F.  B.  Kerap  and  F.  A.  Glover, 
Judges. 

In  acknowledging  the  receipt  of  your  let- 
ter No.  46,  dated  the  iSth  instant,  I  am 
directed  to  state,  with  advertence  to  the  3rd 
paragraph  tliereof,  that  every  question  and 
every  answer  is  to  be  recorded.  The  Sec- 
tion makes  no  exception  in  favor  of  irrele- 
vant questiona.  The  Magistrate  is  respon- 
sible for  puttiug  such  questions  ;  but  if  they 
are  put  they  must  be  be  recorded,  as  also 
must  be  the  answers  where  auswecs  are 
given. 

2.  There  is  nothing,  as  the  Court  have 
already  remarked,  in  Section  205,  Code  of 
Criminal  Procedure,  which  makes  it  neces- 
sary to  record  in  the  body  of  the  examina- 
tion that  the  accused  declares  that  what 
he  has  caused  to  be  written  is  conformable 
to  the  truth.  The  Magistrate's  attestation, 
at  the  bottom  of  the  examination,  is  suffi- 
cient primd  facie  proof  that  every  thing 
has  been  properly  done  in  accordance  with 
the  terms  of  the  Section,  and  this  would  in- 
clude the  reading  over  to  the  accused  the 
whole  of  his  statement,  the  allowing  him 
to  add  to  or  explain  it,  and  the  taking  from 
him  an  acknowledgment  Jhat  what  was 
written  had  been  recorded  conformably  to 
what  he  said  was  the  truth. 

3.  No  Magistrate,  the  Court  supposes, 
would  deem  himself  at  liberty  to  sign  the 
attestation  required  by  law,  if  he  had  not 
previously  satisfied  himself  that  the  accused 
had  had  every  thing  in  his  examination 
thoroughly  explaiued  to  him,  and  every  op- 
portunity of  making  it  what  he  said  was  the 
truth.  If  a  Sessions  Judge  has  doubts  as 
to  the  way  in  which  the  examination  of  an 
accused  person  has  been  taken,  notwith- 
standing the  Magistrate's  attestation,  he  can 
call  for  evidence  on  the  point. 
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ZnBtmots  olBoers  to  arrange  with  the 
jLceountant-aeneralf  Benffal,  for 
fimda  for  tranamittlniT  Jadioial  re- 
oorda  tbronirli  the  post* 

CIVIL  CIRCULAR  No.  1. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William,  in  Bengal^  to 
all  Civil  and  Sessions  Judges  and  Magis- 
trates of  Districts,  dated  Calcutta,  the  ith 
January  1871. 

(Civil  and  Criminal  Sides). 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges, 


♦  Government  Order, 
Financial  Department, 
No.  3118,  dated  2l8t  No- 
vember 1870. 

t  Vide  page  498,  Cal- 
cutta GazeUe  of  16th 
March  1870. 


The  Government  of  India  having  decided* 
that  the  charge  for 
transmitting  judicial  re- 
cords through  the  post 
from  one  Court  to  an- 
other shall  be,  as  hereto- 
fore, borne  by  the  State ; 
and  the  new  Post  Office 
Rulesf  requiring  pre- 
payment of  banghy  postage  whenever  that 
mode  of  transmission  is  adopted,  the  Court 
directs  that  all  Civil  and  Sessions  Judges  and 
District  Magistrates  will  put  themselves  in 
communication  with  the  Accountant,  General 
of  Bengal,  with  a  view  to  provision  being 
made  for  the  funds  necessary  to  meet  the  re- 
quirements of  the  rules  above-mentioned. 

By  order  of  the  High  Court, 
(Signed)    F.  B.  PEACOCK, 

an 


Dlreots  that  all  orders  for  attach- 
ment of  estates  for  arrears  of  re- 
venue be  notified  to  the  Collector  In 
whose  district  the  estate  lies. 

CIVIL  CIRCULAR  No.  2. 

Froifi  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  ZiUah  Judges  and  Judicial  Commis- 
sioners, dated  Calcutta,  Hit  \^ih  January 
1871. 

(Civil  Side). 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges. 

The  Court  directs  that  all  orders  by  all 
Civil  Courts  for  the  attachment  of  estates  and 
shares  of  estates  for  the  recovery  of  arrears 
or  demands  of  the  descriptions  mentioned 
under  Section  5  Act  XI  of  1859,  shall  be 
immediately  notified  to  the  Collector  of  the 
district  within  which  such  estates  or  shares  of 
estates  are  situated. 

By  order  of  the  High  Court, 
(Signed)    F.  B.  PEACOCK, 
Registrar. 


Digitized  by 


Google 


Civil 


THB    WEEKLY    RBPORTBR. 


Circulars.        [Vol.  lY. 


Draws  attention  to  the  provisions  of 
the  Ooort  rees'  Act  which  require 
the  caooellation  of  stamps. 

CIVIL  CIRCULAR  No.  3. 

Fr(m  the  Begi^trar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bfmgalf  to 
all  Civil  Autlioritiea  in  tJie  Loufcr  Provinces^ 
dated  Calcutta^  the  11  th  January  1871. 

(Civil  JSide). 

Present: 

The  Hon'ble  J.  P.  Nonnan,  Officiating  Chief 
Justice^  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges, 

The  attention  of  all  Civil  Courts  subor- 
dinate to  the  High  Court,  is  drawn  to  the 
provisions  of  Section  30  of  the  Court  Fees' 
Act  (VII)  of  1870,  prohibiting  the  use,  in 
any  proceeding,  of  any  document  requiring 
a  stamp  under  that  Act  until  such  stamp  has 
been  concelled,  and  prescribing  the  mode  in 
which  cancellation  is  to  be  effected. 

2.  The  Civil  Courts  subordinate  to  the 
High  Court  are  at  the  same  time  directed, 
at  the  suggestion  of  the  Government  of  India, 
to  cause  the  labels  affixed  to  documents  issued 
by  them,  and  liable  to  a  fee  under  the  Act,  to 
be  cancelled  at  the  time  that  ifuy  are  affixed, — 
such  a  course  being  calculated  to  protect  the 
revenue  and  prevent  all  evasions  of  the  law. 

By  order  of  the  High  Court, 
Signed)    iF.  B*  PEACOCK, 
Megistrar, 


CorriirenAvun  to  he  made  In  letter  to 
Saperlntandent  of  Stattonerj,  eir- 
oolated  with  Xlironlar  Keafto.  Ve.  7, 
dated  I7th  Beeemher  tm79. 

CIVIL  CIRCULAR  MEMO.  Wo.  1. 

From  tJie  Registrar  of  the  High  CouH  of 
Judicature  at  Fort  William  in  Bengal,  datd 
Calcutta,  the  I7th  January  1871. 

(Civil  Side.) 

Present : 

The  Hon'ble  G.  Loch,  Judge. 

With  reference  to  Court's  letter  No.  3816, 
dated  17th  December  1870,  to  the  Superio- 
tendent  of  Stationery,  copy  of  which  was 
forwarded  by  their  Circular  Memorandum 
No.  7*  to  all  Zillah  Judges  and  District 
Magistrates,  the  following  corrigendum  is 
circulated  for  information  and  guidance  of 
those  Officers .' — 

Page  2,  line  3, 

For 
"Twelve  copies" 

Bead 
"Twenty  copies." 

By  order  of  the  High  Cortrt, 
(Signed)    F.  B.  PEACOCK, 

Registrtff. 

.    *  U  W.  B.,  Civil  Orculans  43. 
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Xnfttraotlons  reffardlnff  the  sobmla- 
mioik  of  the  Antiiaal  Beporta  of  Ci^ll 
JoBtloe* 

CIVIL  CIRCULAR  No.  4. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  Zillah  Judge*,  dated  Calcutta,  the 
2tid  February  1871. 

(Civil  Side.) 
Present :  • 

Tl»e  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  aod  the  Hou'ble  G.  Locb, 
H.  V.  Bayley,  L.  S.  Jackson  and  E.  Jack- 
sou,  Judges. 


The  recent  Circular  Order,  dated  8th 
November  1870,  No.  32,*  by  which  new 
forms  of  Atinuul  Siutements  are  prescribed, 
having  provided  no  form  for  the  submissioa 
of  the  Annual  Reports,  the  following  direc- 
tions are  now  issued  for  the  guidance  of  all 
Zillah  Judges  in  supersession  of  previous 
orders  on  the  same  subject : — 

L  Report  on  the  Administration  of  Civil 
Jastice. 

This  report  will  present  the  main  features 
of  the  year*8  administration  nnder  the  heads, 
and  in  the  Tabular  shapes  following  : — 


ORIGINAL  JURISDICTION. 

Table  showing  the  Suits  instituted,  disposed  of,  and  pending  in  the  past  year,  as  com- 

pared  with  the  preceding  year. 


Instituted. 

Disposed  of. 

Pknding. 

1869. 

1870. 

1869. 

1870. 

1869. 

1870. 

Increase... 

Decreue  ... 

Table  showing  Suits  commenced  and  Suits  disposed  of  in  1870,  and  pending  at  the 
close  of  that  year,  in  the  various  Courts  of  the  District, 


Commenced. 

Disposed  of. 

Pending. 

Judge 

AdditkmaUodge ... 

Subordinate  Jadge 

2nd  Subordinate  Judge 

Moonsiff  of 

Moonsiff  of 

KoTK— A  suit  transferred  to  another  Court  is  not  thereby  disposed  of. 
*     14  W.  R.,  Civil  Circulars,  p.  25. 
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Table  showing  Number  and  Value  of  Suits  of  different  kinds  commenced  in  all  Courtt 
of  the  District  in  the  past,  as  compared  with  the  preceding,  year. 


DsscBiPTiosr  OF  Suire. 

No.  in  1869. 

Na  in  1870. 

Value,  1869. 

Value,  1870. 

Saita  of  SmaU  Cause  Court  Class 

Rent-Suits 

Other  Suite 

Increase 

Decrease 

Table  showing  Miscellaneous  Cases  of  a  judicial  nature,  other  than  Regular  Suits  or 
Proceedings  in  execution,  disposed  of  by,  and  pending  in,  each  of  the  Courts  tii— 


DiBPOBBD  OF. 

PSMDIKO. 

1869. 

1870. 

1869. 

1870. 

Zillah  Jadge       ... 
Additional  Judge 
Sabordinate  Judge 
2nd  Sabordinate  Judge 
Moonsiff  of 
Moonsiff  of 

Table  showing  Number  of  Decrees  completely  and  partially  executed  in  1870  tit  the 

several  Courts  of  the  District. 


Completely. 

Partially. 

Amounts  realised. 

Zillah  Judge 

Additional  Jadge 

Sabordinate  Judge     ... 

2nd  Sabordinate  Judge 

Moonsiff  of                •••              •••              ... 

Moonsiff  of 
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APPELLATE  JURISDICTION. 

Tabie  showing  Appeals  from  Decisions  in  Original  Suits  instituted  in  the  District^ 
disposed  of.  and  pending  in  the  past  year^  as  compared  with  the  preceding. 


iRfTITDTSD. 

DifPOUD  or 

1                                     .               J 

PSNDWO. 

1869. 
t 

.3 

1870. 

1869. 

1870. 

1869. 

1870. 

APPEALS. 

> 

a 

1 
1 

1 

1 

1 

1 
1 

If 

o  a 

pi 

1 

►» 

1 

1 

1 
1 

00 

1 

1 

1 

s 

00 

1 

f 

i 

fl 

II 

00 

1 

• 

1 

1 

1 

00 

1 

11 

00 

iDCTMSe 



— 



— 

— 

~ 

DcereaM 

Table  showing  the  Number  of  Appeals  preferred  to  Zillnh  Courts  from  each  of  the 
Subordinate  Courts  in  the  District,  the  ratio  of  Appeals  to  Decisions,  the  At 
ber  of  Decisions  affirmed,  and  ratio  of  affirmed  to  decided. 


Appeals  from 


Subordinate  Judge 

2Dd  Subordinate  Jadge 

Small  Cause  Court  Judge,  with  powers 
of  Subordinate  Judge 

Moonsiif  of 

Moonsiff  of 


Appeals 
preferred. 


Ratio 

o^  Appeals  to 

Decisions. 


No. 

of  Decisions 

affirmed. 


Ratio 

of  affirmed  to 

decided. 


Similar  Statements  for  Miscellaneous  Ap- 
peals of  all  kinds. 

Apposite  observations  as  to  increase  or  de- 
crease of  business,  or  the  like,  to  accompany 
each  Table  wliere  necessary. 

These  Tables  to  be  followed  by  a  report 
CD  the  condition  of  the  Judicial  Buildiogs, 
the  Records  of  the  several  Courts,  the 
Judge's  Library,  and  the  Securities  of  those 
public  Officers  from  whom  security  is  re- 
quired. 

The  character,  qualifications,  and  official 
merits  of  the  several  Subordinate  Judges  and 
principal  Ministerial  Officers  to  be  made  the 
subject  of  a  separate  report,  in  which  the 
work  done  by,  and  the  result  of  appeal  from, 


such  officers  are  to  be  analyzed  and  com- 
mented upou,  only  as  aids  to  forming  a  judg- 
ment as  to  their  respective  deserts  and  fitness 
for  promotion,  or  continuance  in  the  public 
service.  This,  however,  is  not  to  debar 
Zillah  Judges  from  recording  in  their  Ad- 
ministration Reports  any  instance  of  special 
and  distinguished  merit  on  the  part  of  any 
of  their  subordinates,  which  they  consider 
deserving  of  conspicuous  mention  and  6nti« 
tling  the  person  indicated  to  the  favourable 
notice  of  the  Court  or  of  Government. 
By  Order  of  the  High  Court, 
(Signed)    F.  B.  PEACOCK, 

Registrar^ 
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Fresorlbes  new  forma  of  Annaal 
Statements  for  Small  Cause  Court 
Jodgres,  for  sabmlsalon  to  the  ZUlah 
Jodgres* 

CIVIL  CIRCULAR  No.  5. 

Fr&m  tlie  Officiating  Registrar  of  the  Uigli 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Judges  of  Courts  of  Small 
Causes,  dated  Calcutta,  the  25th  February 
1871. 

(CivU  Side.) 

Present : 

The  Hon*ble  J.  P.  Nonnan,  Officiating  Chief 
Justice^  and  the  Hon'ble  G.  Loch,  K.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges, 


The  Court  directs  that  Judges  of  Small 
Cause  Courts  will  submit  annual  returns  of 
their  work  to  the  Judges  of  the  Districts  in 
which  their  Courts  are  respectively  situated 
in    the   four  forms  ap- 
■*''Vd4?).''"'""    Fnded     hereto,'      in 
supersession  of  the  re- 
turns hitherto  made  to  the  Court  direct  under 
the   provisions  of    Circular  Order  No.    12, 
dated   19th  December   1862.     The  returns 
now  prescribed  will  begin  with  the  work  of 
the  past  year,  1870. 

2.  These  instructions  will  not  interfere 
with  tlio  monthly  returns  Nos.  1  and  2  pre- 
scribed by  the  same  Circular  Order,  which  will 
continue  to  be  made  to  the  High  Court  as 
heretofore. 

By  order  of  the  High  Court, 

(Sd  )        W.  M.  SOUTTAR, 

Offg,  Registrar. 
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&eqae8tft  Zillah  Jadg'es  and  Jadl- 
oial  Commiasloners  to  satisfy  them- 
selves  that  evidence  Is  properly 
recorded  by  the  subordinate  Conrts 
In  cases  under  Section  15  Act  XXV 
of  1859. 

CIVIL  CIRCULAR  ORDER  NO.  6. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Zillak  Judges  and  Judicial 
Commissioners,  dated  Calcutta,  the  llth 
March  1869. 

(Civil  Side.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Offi^ciating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges. 

An  instance  having  been  brought  to  the 
notice  of  the  High  Court,  of  culpable  care- 
lessness and  negligence  on  the  part  of  a 
Moonsifif  in  hearing  witnesses,  and  recording 
evidence  in  cases  under  Section  15  Act  XIV 
of  1859,  which  misconduct  has  since  led  to 
the  removal  of  the  Moonsifif  from  ofi&ce,  the 
attention  of  Zillah  Judges  and  Judicial  Com- 
missioners is  drawn  to  the  necessity  of  satis- 
fying themselves  that  evidence  is  properly 
recorded  in  such  cases.  The  Court  directs 
that  Judges  on  their  inspection  tours  will  give 
•special  attention  to  the  subject,  and  that 
they  will  not  omit  to  notice  it  in  their  report. 

By  order  of  the  High  Court, 

(Signed)    W.  M.  SOUTTAR, 

Officiating  Registrar. 


Bndoses  Circular  from  the  Post  Vas- 
ter Qeneral  regrardingr  postaire  oa 
parcels. 

CIVIL  CIRCULAR  ORDER  No.  7. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  Authorities,  daUd 
Calcutta,  the  22nd  March  1871. 

(Civil  Side.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  E.  Jacksoo, 
Jtidges, 

The  accompanying  copy  of  a  Circular  letter 
No.  95,  dated  the  30th  December,  issued  by 
the  Post  Master  General  oX  Bengal,  and  based 
upon  the  Financial  Resolution  of  the  Govern- 
ment of  India,  No.  3118,  dated  2l8t  Novem- 
ber 1870,  is  hereby  circulated  for  the  in- 
formation and  guidance  of  all  Civil  Courts 
subordinate  to  the  High  Court,  in  super- 
session of  Circular  Order  No.  1,  dated  the 
4th  January  last,*  which  was  issued  before 
the  Court  had  received  intimation  of  the 
instructions  now  notified,  and  which  is  hereby 
cancelled. 

By  Order,  &c., 
(Sd.)    W.M.  SOUTTAR, 

Offg.  Registrar. 

(From  J.  TwBBDiB,  Esq.,  Officiating  PoH 
Master  General  of  Bengal,  to  all  Post  Ofice 
Offi^daU^-^Cireular  No.    ,  ^^*,  ^^  ,,  dated 


L.  M/lO.No.S' 

FoH  William,  the  30th  December  1870.) 

Postage  on  Parcels  which  contain  records 
in  transmission  through  the  post  from  one 
Court  to  another  is  no  longer  to  be  charged 
either  by  stamps  or  in  cash  to  sender  or  to 
addressee. 

2.  All  other  kinds  of  Parcels  hitherto 
chargeable  under  Rule  25  of  the  rules  re- 
garding ofi&oial  correspondence  will  be  chai^r 
as  usual,  under  that  rule. 


♦  ArUe^  p.  1. 
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ClrQulatoB  amended  copy  of  Circular 
requiring'  orders  of  Civil  Courts  re- 
grardlngr  attachments  of  estates  to 
be  notified  to  Collootor  of  District  in 
which  estates  are  sitaated. 

MEMO.  No.  2. 

The  accompanying  copy  of  Circular  Order 
No.  2,  dated  10th  January  1871,  should  be 
substituted  for  the  copy  previously  issued, 
which  should  be  destroyed. 

By  Order,  &c., 

(Signed)    W.  M.  SOUTTAR, 

Offg.  Registrar, 
High  Court  : 
The  Zrd  April  1871. 


CIVIL  CIRCULAR  No.  2. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Zillah  Judges  and  Judicial  Commission- 
ersj  dated  Calcutta,  the  lOth  January  1871. 

(Civil  Side). 

Present  : 

The  Hon'ble  J.  P  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S  Jackson,  ana  E,  Jackson, 
Judges. 

The  Court  directs  that  all  orders  by  all 
Civil  Courts  for  the  attachment  of  estates  and 
shares  of  estates  shall  be  immediately  notified 


to  the  Collector  of  the  district  within  which 
such  estates  or  shares  of  estates  are  situated. 

By  order  of  the  High  Court, 

(Signed)     F.  B.  PEACOCK, 

Registrar, 


Prescribes  new  rales  for  the  Police 
when  employed  in  escorting  remit- 
tances made  by  Moonsiffs. 

CIVIL  CIRCULAR  No.  8. 

From  tJu  Offidatinri  Registrar  of  the  Iligh  Court 
of  Judicature  cU  Fort  William  in  Bengal,  to 
all  Zillah  Judges  and  Judicial  Commis- 
sioners, dated  Calcutta,  the  Gth  April  1871. 

(Civil  Side). 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L  S  Jackson,  and  E.  Jackson, 
Judges. 

I  AM  directed  to  forward  herewith,  for  your 
information  and  guidance  and  for  communi- 
cation to  the  Moonsiffs  subject  to  your  con- 
trol, the  amended  Rule  given  below,  which 
has  been  framed  at  the  instance  of  His 
Honor  the  Lieutenant-Governor  of  Bengal, 
for  the  guidance  of  the  Police  employed  on 
escort  duty  in  connexion  with  remittances 
made  by  Moonsiffs,  and  to  state  that  the  pre- 
sent instructions  should  be  rejiarded  as 
superseding  those  conveyed  in  Circular  Or- 
der No  9,  dated  13th  July  1868,*  which  is 
hereby  cancelled. 

By  order  of  the  High  Court, 

(Signed)    W.  M.  SOUTTAR, 

Offi/iiating  Registrar, 

♦  W.  R.  CivU  Circulars. 


Digitized  by 


Google 


14 


Civil 


THE  WEBKLT  REPORTER.  Circulars.       [VoL  lY. 


AMENDED    RULE. 

Hule  26. — ^Where  Moonsiflfe*  Courts  exist,  a 
day  in  each  month  will  be  fixed  by  the  Judge 
on  which  the  money  will  be  paid  over  to  the 
Police  for  transmission  to  the  treasury. 

Clause  I. — The  MoonsifF  will  give  notice  at 
the  police  station  on  the  day  before  the  guard 
is  required,  and  the  police  ofiicer  in  charge 
will  himself,  on  the  day  appointed,  proceed 
tt)  the  Moonsiff's  Cutcherry  with  a  guard  as 
directed  in  the  above  instructions. 

Clause  II. — The  money  will  then  be  count- 
ed in  the  presence  of  the  officer  in  charge  of 
the  guard  and  placed  in  a  bag,  which  will 
then  and  there  be  sealed  and  made  over  to 
the  guard,  who  will  forthwith  proceed  with 
it  to  the  treasury  or  sub-divisonal  treasury. 
The  officer  in  ohai^ge  will  be  furnished  with  a 
memorandum  of  the  amount. 

Clause  III,— The  police  officer  will  cause 
the  bag  and  seal  to  be  inspected  in  his  pre- 
sence by  the  treasury  officer  to  whom  it  is  ad- 
dressed ;  and  while  held  responsible  for  the 
total  amount  in  the  bag,  he  will  not,  provided 
the  bag  and  seal  show  no  signs  of  being  tam- 
pered with,  be  called  on  to  replace  any  light 
or  spurious  coin  that  it  may  contain. 

Clause  IV. — The  above  rules  apply  to  small 
remittances  made  by  Moonsiffs  in  bags.  Lar- 
ger remittances  will  be  sent  more  securely 
packed. 

Clause  F. — The  provisions  of  paragraphs 
12  and  18*  apply  equally  to  the  transport  of 
all  remittances  from  MoonsifiFs'  Courts.  If  a 
remittance  be  in  copper  coin,  and  exceeds  six 
seers  and  one  pow  in  weight,  coolie  labor 
should  be  employed. 

Clause  VI. — Should  any  necessity  arise  for 
a  second  remittance  during  the  month,  the 
same  course  will  be  pursued  on  due  notice  be- 
ing given  at  the  police  station. 


"12. — Under  ordinary  circumstances  the 
strength  of  escorts  shall  be  as  follows  : — 
For  Prisoners.  For   Treasure. 

For  1  to  8  prisoners,  2 

consubles. 
For  4  to  6  prisoners,*  3 

constables. 


*  Of  tbeoe,  one  Tnan  to  act 
as  head  coiutftble. 


For  7  to  12  prisoners,  1 

head  constable  and  4 

constables. 
For  13  to  18  prisoners,  1 

head  constable  and  6 

constables 
For  19  to  24  prisoners.  1 

head   constable  ana  8 

constables,  and  so  on 

in  proportion. 

For  Prisoners. 

y.  fi.— When  a  guard  of 
more  than  8  men  la  doecied 
iieceuary,  aildltional  bead 
ooiiatabiee  should  be  allowed 
In  proportloa. 


For  sums  not  exceeding 
Rs.  30,  a  single  cons^table  u 
known  integrity  and  trust* 
worthiness. 

Jf.  B.—U  tncta  an  ofBcer  be  not 
available,  two  oonstahfcw  abooM  be 
tent. 

For  any  amount  above  Sa, 
30.  and  not  exceeding  fis.  290, 
two  constables. 

For  Rs.  250  and  np  to  Ra. 
500,  three  c<»n3table8. 

N.  5.— Oneof  cbeae  sboaU  act 
as  head  eoustable. 

When  the  samof  money 
transmitted  unvler  the  escort 
of  the  police  does  not  exceed 
Rs.  600.  it  should  be  carried 
by  the  police  themselyes  with- 
out the  employment  of  oooGe 
labor. 

For  any  amount  above  Rs. 
600,  and  not  exceeding  Rs. 
1,000.  foHr  constable 

N.  5.— Oneof  these  shoaldaet 
as  bead  oonstalde. 

For  any  aum  above  Ra. 
7,000,  and  not  exceeding  Rs. 
10,000,  a  regulnr  guanf  of 
at  least  one  head  eonstabls 
and  four  conatablet. 

For  upwards  of  Rs.  10,000^ 
and  not  more  than  one  lakh, 
one  head  constable  and  eight 
constables. 

For  one  to  two  lakhs,  two 
head  constables  and  twelve  to 
sixteen  constables. 

Above  two  lakhs,  one  Snb- 
Inspector  and  two  head  con- 
stables, and  sixteen  to  twenty 
constables,  and  so  on,  for  eaa 
lakh  above  two  lakha,  f*iir 
constables  in  addition,  and 
officers  in  proportion. 

For  Treasure. 

When  treasure  is  escorted 
by  rail,  a  head  constable  and 
two  constables  are  deemed 
sufficient,  but  during  the 
transit  of  the  treasure  to  the 
railway  van  or  from  it,  a 
proper  guard  of  full  strfogth 
as  above  mast  be  provided. 

When  tr-  aaure  la  conveyed 
by  steamer,  a  guard  of  one 
head  constable  and  six  armed 
constables  should  bt  detailed 
with  any  amount  not  ex- 
ceeding one  lakh.  The  men 
should  furnish  one  sentry  by 
day  and  two  by  night  if 
necesj*ary.  With  a  despatch 
of  treasure  exceeding  one 
lakh,  ttie  guard  should  be  in- 
cre.t»ed  in  proportion  uy  to 
a  maximum  of  twelve  con- 
stables. 


•  Paragraphs  12  and  18  jillude.l  to  above. 


"  18. — All  arrangements  as  regards  carriage 
will  devolve  upon  the  oflficer  to  whom  the 
escort  is  supplied,  and  will  not  in  any  waj 
form  part  of  the  duty  of  the  police.  Pri- 
soners and  treasures  should  not,  uuless  under 
special  circumstances,  be  sent  together." 
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Calls  for  Information  reerardingr  re- 
moneration  of  Nazlra  when  eon- 
docllngr  sales  in  ezecation  of  de- 
ereee. 

CIVIL  CIRCULAR  ME^O.  No.  3. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Zillah  Judges  and  Judicial 
CommiseiotierSf  dated  Calcutta,  the  26th 
April  mi. 

(Civil  Side). 

Present : 

The  Hon*ble  G.  Loch,  Judge, 

I  Kv.  directed  to  request  you  will  he  so  good 
as  to  state  for  the  information  of  the  Court 
what  the  practice  is  in  the  Courts  of  your  dis- 
trict, as  regards  the  remuneration  of  the 
Nazir  when  he  conducts  sales  in  execution 
of  decrees  of  Court.  Is  he  allowed  any  re- 
muneration, at  what  rate,  and  from  what 
source  is  it  derived  ? 


Xssnes  Instraotlons  regrardlngr  tbe  aer- 
▼ice  of  writs  of  summons  and  of  no- 
tices of  appeals. 

CIRCULAR  ORDER  No.  9. 

From  the  Officiating  Registrar  of  the  ffigh 
Court  of  Judicature  at  Fort  William  in  Ben- 
gait  to  all  Zillah  Judges  and  Judicial  Com- 
missioners, dated  Calcutta,  the  6th  April 
1871. 


(Civil  Side.) 

Present : 

TheHon'hleJ.  P.  Norraan,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  F.  B.  Kemp,  L.  8.  Jackson,  E. 
Jackson,  F.  A.  Glover,  D.  N.  Mitter,  W. 
Ainslie,  G.  C.  Paul,  and  0.  C.  Mookerjoe, 
Judges. 

The  returns  transmitted  by  the  local  Courts, 
of  the  service  of  writs  of  summons  and  of 
|lQti«ee  of  the  bearing  of  appeals  issued  by  tbe 


High  Court  for  service  within  the  jurisdiction 
of  local  Courts,  are,  in  many  instances,  so 
insufficient  as  to  necessitate  postponements, 
the  re -transmission  of  such  process  for  further 
proof,  or  the  issue  and  transmission  of  fresh 
process  for  service. 

2.  The  Courts  frequently  send  up  nothing 
but  the  Nazir's  return,  which  is  often  no  more 
than  a  mere  report  of  oral  statements  made  to 
him  by  others  as  to  the  mode  of  service.  Such 
returns,  without  proof  of  the  statements  con- 
tained therein,  are  of  no  value. 

3.  By  the  Civil  Procedure  Code,  when- 
ever it  is  necessary  that  summons  should  be 
served  beyond  the  limits  of  the  jurisdiction 
of  the  Court  which  i^^sued  it,  the  Court  which 
is  called  upon  to  serve  the  summons  is,  by 
Section  59,  placed  in  the  same  situation  as  if 
it  had  itself  issued  the  summons,  and  ought 
to  satisfy  itself  that  the  summons  has  been 
effectually  served  as  directed  by  the  Act. 

4.  The  duty  of  the  local  Courts  is,  not- 
withstanding repeated  admonitions,  so  often 
imperfectly  performed  in  this  matter,  that  it 
appears  to  the  High  Court  necessary  to  remind 
them  that  no  Court  can  rightly  proceed  to 
hear  a  suit  or  an  appeal  ex-parte  until  it  has 
been  proved  to  the  satisfaction  of  that  Court 
that  the  summons  to  a  defendant  to  appear, 
or  notice  to  a  respondent  of  the  hearing  of  an 
appeal,  as  the  case  may  be,  has  been  duly 
served,  t.  ^.,  has  been  served  strictly  in  such 
manner  as  the  law  provides. 

5.  The  service  should  bo  personal  in  all 
cases  in  which  personal  service  is  practicable, 
and  the  Court  ought  not  in  ex-par te  cases  to 
act  upon  any  thing  short  of  personal  service, 
until  it  is  satisfied  that  personal  service  could 
not  reasonably  be  effected. 

6.  The  nature  of .  the  proof  of  service 
which  the  Court  ought  to  require  in  each 
case,  according  as  it  falls  under  one  or  another 
of  the  various  Sections  of  the  Civil  Proce- 
dure Code  relating  to  service  of  summons  on 
defendants,  may  be  shortly  stated  as  follows  :— 

(1). — When  the  summons  or  notice  is  served 
on  the  defendant  or  respondent  personally, 
the  service  and  signature  of  the  defendant  on 
the  back  of  the  summons  or  copy  should  be 
proved  by  the  affidavit  or  solemn  declaration 
recorded  in  writibg  of  the  person  who  actually 
etfected  the  service  ;  and  the  identity  of  the 
person  served  with  the  parly  to  whom  the 
process  is  addressed,  should  be  proved  by  the 
affidavit  or  boI^q  de^lturdtioo  of  S9me  ou% 
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personally  acquainted  with  the  party  to  be 
aerved. 

(2). — If  the  service  be  made  under  Section 

JVor6.-Th*  party  ^^  °^  ^^^  ^^^^  °^  ^^^^  ^^ 
causing  the  sem^  an  agent,  it  should  be  prov- 
to  be  effected  must  ed  that  this  person  was 
give  proof  to  thU  empowered  to  accept  ser- 
effect  It  is  a  matter        •  *^     ^^i         t  jy 

of  which,  ordinarily  ^loe,  either  by  reason  ot 
^oeaklng,  the  serving  his  being  one  of  the  class 
officers  would  have  ^f  recognised  agents  de- 
no  knowledge,  scribed  in  Section  17  of 
Act  VIII  of  1869,  or  by  virtue  of  i^point- 
ment  for  that  purpose  in  writing. 

(3), — If  the  service  be  made  under  Section 
53,  it  should  be  proved  by  the  affidavit  or 
solemn  declaration  of  the  officer  effecting  the 
service,  and,  if  necessary,  of  some  other  per- 
son or  persons  acquidnted  with  the  facts,  that 
the  defendant,  or  respondent,  could  not  be 
found  and  had  no  agent  empowered  to  accept 
the  service,  and  that  the  person  to  whom  the 
process  was  delivered  was  an  adult  male 
member  of  his  family  and  was  actual  y  resi- 
ding with  him  at  the  time  o£  such  service. 

(4). — If  the  service  be  made  under  Section 
55,  it  should  in  like  manner  be  proved  that 
tlie  defendant,  or  respondent,  could  not  be 
found,  and  that  there  was  no  agent  empowered 
to  accept  the  service,  nor  any  other  person  on 
whom  the  service  could  be  made,  and  that  the 
defendant,  or  respondent,  was  actually  dwelling 

{a)  in  the  house,  on  the 

(fl)  The  facto  lead-    outer  door  of  which  a  copy 

ing  to  this  inference       i»   .»  /•      j 

should  bo  suted.  <>*  the  process  was  fixed, 

at  the  time  when  it  was 
BO  fixed. 

(5). — If  the  service  be  made  under  Section 
57,  it  should  in  like  man- 

<*>  It  should  be  nej  ^Q  proved  that  the 
stated  how  long  and     ,  *^        ^i.      j  n 

until  when  he  resid-  house,  upon  tne  door  ot 
ed  in  the  house,  and  wbich  a  copy  of  the  pro- 
what  has  become  of     ^^^   ^^    g^^^^    ^^s   the 

house  in  which  the  defen- 
dant, or  respondent,  last  resided  (&),  and  that 
the  service  was  made  in  all  respects  in  con- 
formity with  the  order  for  substituted  service, 
which  should  accompany  the  process. 

(6). — If  the  service  be  made  under  Section 
61,  it  should  be  proved  in  Hke  manner  that 
the  BOmmons  or  notice  could  not  be  served  on 
the  defendant,  or  respondent,  in  person,  and 
t^at  he  had  no  agent  empowered  to  accept 
service,  and  that  the  person  to  whom  the 
Process  was  delivered  was  an  agent  of  the 
defendant,  or  respondent,  in  charge  of  the 
land  or  other  imcmoveable  property  fonaing 
|be  6tlbject-matter  of  th«f  m%- 


(7). — If  the  service  be  made  under  Seetioa 
68,  it  may  be  proved  that  the  summons  or 
notioe  was  left  at  the  registertd  Offioe  <tf  tbe 
Company,  or  was  delivered  to  any  Dir^^, 
Secretary,  or  other  principal  Officer. 

(8). — If  the  summons  or  notice,  whea 
tendered,  be  declined  by  the  defendant^  or  his 
agent,  or  a  male  member  of  his  family,  besidei 
the  proof  required  as  to  identify,  &c,  u 
st-ated  above,  it  should  be  proved  that  the 
party  was  informed  that  the  document  tendered 
was  a  summons  or  notioe,  and  that  he  vu 
made  acquainted  with  the  nature  and  eon- 
tents  thereof. 

(9). — The  Court  should  in  all  cases  obtain 
the  proof  which  is  above  described  as  reqaisite, 
according  to  the  case,  either  by  the  affidarit 
or  verified  statement  of  the  person  by  whom 
the  service  was  eflPected,  and  of  any  pereoa 
who  may  have  accompanied  the  serving  officer 
for  the  purpose  of  identifying  the  party  to 
whom  the  process  was  addressed  or  otherwise 
directing  or  assisting  the  serving  officer  ,*  or, 
if  deemed  necessary,  by  the  examination  in 
Court  as  witnesses  of  such  pwsons  as  the 
Court  may  think  fit  to  examine. 

(10). — When  the  summons  which  has  been 
served  is  the  summons  of  another  Court  trans- 
mitted to  the  serving  Court  for  the  porpoae 
of  service  only,  then,  upon  service  being 
effected,  this  latter  Court  should  re-transmit 
the  summons  to  the  Court  by  which  it  was 
issued,  together  with  the  Nazir's  return  and 
the  affidavits,  verified  statements  or  deposi- 
tions of  the  serving  officer,  and  the  witnesses 
relative  to  the  facts  of  the  service. 

7.  The  foregoing  directicms  apply  to,  and 
must  be  followed  in  the  cases  of,  all  notices 
and  judicial  processes  which,  by  Section  lOS 
of  Act  VIII  of  1859,  are  required  to  be 
served  in  the  mariner  directed  for  the  service 
of  summons  upon  a  defendant  to  appear  and 
answer. 

Certificate  hy  Judge  of  due  service  of  SummenSf 
under  Section  59. 

"  1  do  hereby  certify  that  I  did  on  the 
<<  day  of  18  cause 

**  a  copy  of  the  within  summons  (or  notice) 
**  to  be  served  upon  the  abovenamed  res- 
"  pendent,"  or  . 

**  that  the  above  summons  (or 

**  notice)  was  not,  in  my  opinion,  duly  serv- 
**  ed  upon  the  abovenamed  defendiant,  ot 
«  respondent,  for  the  following  reasons :— " 

ZILLAH. 
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Direetumsfor  Serving  Offices,   and  forms  of 
Returns  to  be  made  ly  Katirs. 

I.  NaeirB  in  servinK  BummonseB  and  other 
process  nnder  Act  VIII  of  1859  must  care- 
fully attend  to  the  directions  of  the  Act  as  to 
the  service  of  process.  Their  attention  is 
particularly  called  to  the  fact  that,  wherever 
it  is  practicable,  the  service  of  process  placed 
in  their  hands  should  be  personal 

H.  They  will  be  held  responsible  for  the 
due  and  regular  service  of  all  process  entrust- 
ed to  them  for  service  by  themselves  and  their 
subordinates,  and  in  each  case  for  the  correct- 
ness of  the  statements  made  in  the  return. 

No  peon  should  be  retained  for  the  service 
of  process  who  cannot  read  and  write,  or 
who  is  not  capable  of  fully  and  intelligently 
carrying  out  these  rules  in  so  far  as  they 
relate  to  actual  service. 

III.  Forms  of  returns  to  be  made  by 
Kazirs  are  annexed,,  which  should  be  followed 
as  nearly  as  the  circumstances  of  the  case 
admit. 

IV.  In  all  cases,  if  the  summons  or  other 
process  is  served  personally  and  the  person 
served  signs  any  acknowledgment  of  the  ser- 
vice, the  return  shall  state  that  fact  and  refer 
to  the  signature  of  the  party  signing,  thus  :— 
''  That  the  siud  did  at  the  time 
"  of  such  service  in  the  presence  of 

«  and  sign  the  acknowledg- 

"  ment  of  the  service  endorsed  on  the  sum- 
**  mons  (or  other  process)  hereto  annexed." 

V.  If  the  summons  or  other  process  was 
tendered  and  declined,  it  will  be  necessary  to 
show  that  the  contents  of  the  same  were 
brought  to  the  knowledge  of  the  party  serv- 
ed. 

The  return  must  state 
*'  that  the  summons  (or  other  process^  was  ten- 
**  dered  and  returned,  and  that  the  defendant 
"  or  respondent  refased  to  receive  the  same, 
"  whereupon  informed  him 

"  what  the  document  was  and  acquainted 
"  him  with  the  nature  and  contents  there- 
*•  ofc" 

FORM  No.  1. 

Return  •/  service  of  Summons  or  Notice  on 
Defendant  in  person,  under  Section  49  of 
Act  VIIIoflS59. 

1  do  hereby  certify  that  I  did  on  the 

W    This  word  to  f.^y  ^f,        ,      .         ,    Z^- 

benaedif  the  sum-  liver   (or  tender    ^aj    or 

mons  hu  been  de-  cause  to  be   delivered  or 

"^"^  tendered)  a  copy  6f  the 


summons  hereto  annexed  under  signature  of 

and  the  seal  of  .the 
Court  £with  (if  the  document  is  in  English, 
and  the  party  to  be  served  be  a  native,)  a 
translation  thereof  in  the  language 

and  character]  to  the  defendant  (or  respon- 
dent) (name  and  describe  him  by  his  resi- 
dence and  occupation  and  caste,  and  father's 
name  if  known :  state  facts  as  to  signature, 
&c.) 


FORM  No.  2. 

Return  of  Service  of  Summons  or  Notice  on 
Agent,  under  Section  49. 


I  do  hereby  certify  that  I  did  on  the 
•      .     .  day  of      deliver  (or  tender 

Ca.)   Ante.  ^^^  ^j.        cause  to  be  deli- 

vered or  tendered)  a  copy  of  the  summons  (or 
notice)  hereto  annexed,  under  the  signature  of 
the  and  seal  of  the  Court 

[with  (if  the  document  is  in  English,  and  the 

(b.)  If  necessary  V^Y  *<>  ^^  served  be  a 
"  as  I  am  informed  native, )  a  translation  there- 
and  beUeve."  of  in  the  lan- 

guage and  character]  to  (name  and  describe 
him)  in  person,  who  is  fhj  an  agent  of  the 
defendant  (or  respondent)  em- 

powered to  accept  service  of  the  same  [or  if 
a  recognized  agent  state  how  he  is  so]. 
(State  facts  as  to  signature.) 


FORM  No.  3. 

Return  of  service  of  Summons  or  Notice  on  a 
male  member  of  the  family,  under  Section 
53. 

I  do  hereby  certify  that  as  the  defendant 
(or  respondent)  cannot  be  found,  and  has,  as 
far  as  I  am  aware,   no  agent  to  accept  ser- 
vice of  summons   (or  notice),   I  did  on  the 
day  of  deliver  (or  tender 

{a)  or  cause  to  be  deliver- 
(o.)   Ante.  ^  ^j  tendered)  a  copy  of 

the  summons  (or  notice)  hereto  annexed  un- 
der the  signature  of  the  and  seal 
of  the  Court,  [with  (if  the  do- 
cument is  in  English,  and  the  party  to  be  serv- 
ed  be  a  native),  a  translation  thereof  in  the 
language  and  character]  to 
the  (state  if  relation  or  servant,  and 
his  apparent  age)  of  the  said  defendant  re- 
siding with  him. 
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FORM  NO.  4. 

Betum  of  service  of  Summons  or  Notice, 
under  Section  55. 

I  do  hereby  certify  that  as  the  defendant 
(or  respondent)  cannot  be  found,  and  there  is, 
as  far  as  I  am  aware,  no  agent  empowered  to 
accept  service  of  summons,  nor  any  other  per- 
son on  whom  the  service  can  be  made,  I  have 
fixed  (or  caused  to  be  fixed)  a  copy  of  the 
summons  (or  notice)  hereto  annexed  under  the 
signature  of  the  and  seal  of  the 

Court  [with  (if  the  document 
is  in  English,  and  the  party  to  bo  served  be  a 
native,)  a  translation  thereof  in  the 

language  and  character]  on  the  outer 
door  of  the  house  in  which  the  defendant 
(or  respondent)  is  now  residing. 

(State    whether  this    is  of  server's  own 
knowledge  or  from  information  and  belief.) 


FORM  No.  5. 

Return  of  service  of  Summons  or  Notice,  under 
Section  57. 

I  do  hereby  certify  that  I  have,  under  an 
order  of  the  Court  of  the  made 

under  Section  57  of  Act  VIII  of  1859,  serv- 
ed (or  caused  to  be  served)  the  summons 
(or  notice)  hereto  annexed  by  fixing  up  a 
copy  thereof  under  the  signature  of  the 

and  seal   of  the 
Court  [with  (if  the  document  is  in  English, 
and  the  party  to  be  served  be  a  native,)  a 
translation  thereof  in  the 

language  and  character]  upon  a  conspicuous 
place  in  the  Court  House   of  the 

,  and  also  upon  the  door  of  a  certain 
house  (describe  it)  in  which,  as  I  was  informed 
and  believe,  the  defendant  (or  respondent) 
lust  resided. 


(a.)    Ante. 


.   FORM  No.  6. 

Return  of  service  of  Summons  or  Notice  iMddr 
Section  61. 

I  do  hereby  certify  that,  as  the  defendant 
(or  respondent)  cannot  be  found,  and  has,  as 
far  as  I  am  aware,  no  agent  empoweied  to 
accept  service  of  summons,  I  did  on  the 
day  of  deliver  (or  tender  {a)  or 

cause  to  be  delivered  or 
tendered)  a  copy  of  the 
summons  hereto  annexed,  under  the  signature 
of  the  and  seal  of  the 

Court  [with  (if  the  document  is  io 
English^  and  the  party  to  be  served  be  a  na- 
tive,) a  translation  thereof  in  the 

language  and  character]  to  (name 
and  description)  who  is  (or  as  I  am  informed, 
and  believe,  is)  an  agent  of  the  defendant  in 
charge  of  (state  what  land  or  immoveable 
property)  which  is  the  subject-matter  of  the 
suit. 


FORM  No.  7. 

Return  of  service  of  Summons  or  Notice,  under 
Section  63. 

I  do  hereby  certify    that  I   did  on  the 
day  of        leave  a  copy  of  the 
summons  (or  notice)  under  the  signature  of 
the  and  seal  of  the  Court 

at  the  registered  office  of  the 
Company  at  No.  Street 

[or  did  deliver  (or   tender)  a  copy  to 
Mr.  (state  what  his  posi- 

tion is)  an  officer  of  the  Company.] 
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&eqnests  Courts  to  satisfy  tbem- 
selves  as  to  tbe  oanoellation  of  ad- 
hesive stamps  filed  between  1st 
April  last  and  the  receipt  of  Cir- 
cular, dated  17th  January  1871. 

CIVIL  CIRCULAR  No.  10, 

Ihm  the  Officiating  Registrar  of  the  Bigh 
Court  of  Judicature  at  Fori  WiUiam  in 
Bengal^  to  the  Civil  Author itiue,  Lower  Pro- 
vinces, dated  Calcutta^  the  \Uh  April  1871. 

(CivU  Side). 

Present : 

Tho  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Hon'ble  Q.  Loch,  H.  V, 
Bajley,  L.  S.  Jackson,  and  E.  Jackson, 
Judges, 

Thb  attention  of  all  Civil  Courts  subordi- 
nate to  the  High  Court  is  drawn  to  the  neces- 
sity for  satisfying  themselves  that  cancellation 
of  the  adhesive  stamp,  in  the  mode  prescribed 
by  law,  has  been  duly  effected  in  the  case  of 
documents  filed  in  Court  between  the  1st 
April  last,  when  the  Court  Fees'  Act  came 
into  force,  and  the  time  of  the  receipt  of 
Circular  Order  No.  3,  dated  17th  January 
1871,*  which  called  attention  to  the  provi- 
sions of  Section  30  thereof. 

♦  Ante,  p.  2. 


Directs  the  punctual  submission  to 
the  Accountant  Oeneral  of  Moon- 
slffi'  Treasury  Accounts. 

CIRCULAR  ORDER  No.  U. 

From  the  Officiating  Registrar  of  the  Jligh 
Court  of  Judicature  at  Fort  William  in 
Bengali  to  all  Civil  and  Sessions  Judges  and 
Judicial  Commissioners^  dated  Calcutta,  the 
Uth  Apr  a  1871. 

(Civil  and  Criminal.) 

Present  : 

The  Hon'ble  J.  P.  Norrann,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  A.  G.  Macpherson, 
and  E.  Jackson,  Judges. 

The  Accountant  General  having  complained 
that  great  delay  occurs  in  the  submission  to 
his  Oflice  of  deposit  registers  and  other  returns 
of  Civil  Courts,  the  High  Court,  at  the  re- 
quest of  the  Lieutenant-Governor  of  Bengal, 
directs  the  Civil  and  Sessions  Judges  and 
Judicial  Commissioners  under  its  control  to 
require  all  Moonsiffs  in  their  districts  to  sub- 
mit their  Treasury  Accounts  for  each  month 
punctually  on  the  27th  of  such  month. 

2.  These  returns  should  include  the  trans- 
actions of  the  27th. 
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Oanoels  O.  O.  Mo.  20«  dated  1st  An- 
iTUSt   I870ff    raqniringr  Information 
for  tbe  promotion  of  Seriabtad^trs 
from  '« B"  to  «*  A"  Diatriots. 

CIRCULAR  No.  12. 

Froni   the    Officiating   Registrar  of  the   High 

.  Court  of  Judicature  at   Fort   William  in 

Bengal^  to  all   Civil  and   Sessions  Judges, 

dated  Calcutta,  the  \9ih  April  1871. 

(Civil  and  Criminal.) 

Present : 

The  Hon'ble  J.  P.  Norman,    Officiating    Chief 
Justice,  and  the  Ht)n'ble  G.  Loch,  E.  V. 


fiayley,  L.  fi.  Jackson,  and  A.  G.  Macpha* 
son,  Judges. 

In  consequence  of  the  altered  state  of  the 
law,  introduced  by  the  Bengal  Civil  Courts 
Act  (VI)  1871,  the  instructions  conveyed  in 
Circular  Order  No.  20,  dated  1st  August 
1870,*  can  no  longer  be  acted  upon,  and  tlia 
Circular  in  question  is  hereby  cancelled. 

♦  14  W.  R.,  Civil  Circulare,  p.  8. 
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Appoints  ofioers  ni^me^  to  be  Ck>in« 
mlssionors  for  ▼orlfjiniT  petltionB« 
^o.f  to  be  used  in  tbo  Hlgrh  Ooart« 
and  olronlatOB  Ooneral  &nleB  fbr 
cnldance  on  tbe  anldoet. 

CIVIL  CIRCULAR  No.  15. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal^  to  all  Judges^  Subordinate  Judges^ 
end  Moonsiffa  in  the  Regulation  Provinces^ 
and  Judicial  Commissioners  and  Deputy 
Commissioners  in  the  Non-Regulation  Pro- 
vincesy  exercising  any  of  the  powers  of  Judges 
of  Civil  Courts, 

(CivQ  Side). 

Present : 

The  Hon'ble  J.  P.  Noripan,  Officiating  Chief 
Justice^  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  F.  B.  Kemp,  L.  S.  Jackson,  J.  B. 
Phear,  A.  G.  Macpherson,  £.  Jackson,  F.  A. 
Glover,  D.  N.  Mitter,  W.  Ainslie,  G.  C. 
Paul  and  0.  C.  Mookerjee,  Judges. 

Thb  High  Court  has  resolved  to  appoint 
you  to  be  Commissioners  for  verifying  peti" 
tionS)  and  swearing  or  affirming  affidavits  pre- 
sented to  you  to  be  used  in  the  High  Court. 


A  commission  for  that  purpose  wiH  accord- 
ingly be  forwarded  with  this  Circular  for 
each  of  the  officers  addressed. 

In  addition  to  the  annexed  General  Rules 
for  the  guidance  of  all  Commissioners  appoint- 
ed by  this  Court  to  verify  petitions  or  to 
swear  or  affirm  affidavits  intended  for  its  use, 
the  following  special  rules  are  prescribed  for 
your  guidance,  viz. : — 

Applications  by  parties  to  a  suit  may  be 
verified  in  the  manner  prescribed  for  plaints. 

Affidavits  by  persons  not  parties  to  a  suit, 
when  the  deponent  is  a  Hindoo  or  Mahomed- 
an,  shall  (and  in  all  other  cases  may)  be 
affirmed  in  the  following  form : — 

"I  solemnly  declare  in  the  presence  of 
Almighty  God  that  the  signature  to  this 
paper  is  in  my  name  and  hand-writing,  and 
that  what  I  have  therein  stated  is  true.'* 

If  the  deponent  is  unable  to  write,  he  must 
say  "I  have  affixed  my  mark  by  way  of 
signature  to  this  pp.per." 

By  order  of  the  High  Court, 

W.  M.  SOUTTAR, 

Officiating  Registrar. 
The  l9eA  J/ay  1871. 
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RULES 

FOR  THB 

Admtsiton  of  applications  made  to  the  High 
Court  on  its  Appellate  side, 

I.  No  application  made  to  the  High  Court 
founded  on  any  statement  of  fact  shall  be 
made  otherwise  than  by  a  petition  in  writing, 
setting  out  the  material  facts,  matters,  and 
circumstances  on  which  the  applicant  relies. 

II.  The  facts  stated  in  such  petition  shall 
be  verified  by  the  solenm  affirmation  of  the 
petitioner,  or  by  an  affidavit  to  be  annexed 
to  the  petition. 

NoTB.— The  affidavit  may  be  by  any  person  having 
cognizance  of  the  facta  stated.  Several  persons  may 
join  in  a  affidavit,  each  deposing  separately  to  those 
facta  which  are  within  his  own  knowledge. 

III.  Any  party  opposing  the  grant  of  an 
application,  or  showing  cause  against  a  rule, 
who  may  desire  to  bring  before  the  Court  any 
facts  not  contained  in  or  admitted  by  the  pe- 
tition or  affidavit  of  the  opposite  p^Miy^  must 
do  so  by  an  affidavit  containing,  in  the  form 
of  a  narrative,  the  material  facts  oo  which  he 
relies. 

IV.  Every  affidavit  to  be  used  in  the 
High  Court  shall  be  entitled   "  In  the  High 

Court  of  Judicature  at    Fort    William    in 

Bengal." 

If  there  be  a  cause  in  Court,  the  affidavit 
in  support  of  or  in  opposition  to  an  applica- 


tion respecting  it,  or  made  in  it,  must  also 
be  entitled  in  the  cause. 

If  there  be  no  cause  in  Court,  the  affidaTit 
shall  be  entitled  "  In  the  matter  of  the  pe- 
tition of " 

y.  Every  such  petition  or  affidavit  as 
aforesaid,  containing  any  statement  of  fiicts, 
shall  be  divided  into  paragraphs,  and  every 
paragraph  shall  be  numbered  oonsecativdj, 
and,  as  nearly  as  may  be,  shall  be  ooofined 
to  a  distinct  portion  of  the  subject. 

VI.  Every  person,  other  than  a  plaintiff 
or  defendant  in  a  suit  in  which  the  appli- 
cation is  made,  presenting  any  petition  (r 
making  any  affidavit,  shaU  be  described  in 
such  a  manner  as  will  serve  to  identify  him 
clearly,  that  is  to  say,  by  the  statement  of 
his  full  name,  the  name  of  his  father,  his 
caste,  or  religious  persuasion  (if  he  be  not  a 
Hindoo),  his  rank  or  degree  in  life,  his  pfo- 
fession  or  trade,  and  the  true  place  of  his 
residence. 

VII.  When  the  petitioner  in  any  such 
petition,  or  the  deponent  in  any  affidavit, 
speaks  to  any  fact  within  his  own  kQ0Yde4g<^ 
he  must  do  so  directly  and  positively,  nshig 
the  words  «•  I  affijrm"  (or  "  make  oath")  "and 
say:' 
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VIII.  Where  the  particular  fact  is  not 
within  the  deponent's  ovu  knowledge,  but  is 
stated  from  information  obtained  from  others, 
the  petitioner  or  deponent  must  use  the  ex- 
pression— '<  I  am  informed,"  and,  if  such  be 
the  case,  he  should  add,  '^  and  verily  believe 
it  to  be  true,"  or  he  may  state  the  source 
from  which  he  received  such  information. 
When  the  application  rests  on  facts  disclosed 
in  documents  or  copies  of  documents  pro- 
cared  from  any  Court  of  Justice  or  other 
source,  the  deponent  shall  state  what  is  the 
source  from  which  they  were  procured,  and 
his  information  or  belief  as  to  the  truth  of 
the  facts  disclosed  in  such  documents. 

IX.  Every  person  presenting  a  petition  or 
making  an  affidavit  shall,  if  not  personally 
known  to  the  person  before  whom  the  peti- 
tion^ is  to  be  verified  or  the  affidavit  is  to  be 
made,  be  identified  to  that  person  by  some 
one  known  to  him ;  and  the  person  before 
whom  the  petition  is  verified  or  the  affidavit 
is  made,  shall  specify  at  the  foot  of  the  peti- 
tion or  of  the  affidavit  (as  the  case  may  be), 
the  name  and  description  of  him  by  whom 
the  identification  is  made,  as  well  as  the  time 
and  place  of  the  identification  and  of  the 
verification  of  the  petition  or  making  of  the 
affidavit. 

X.  If  any  person  presenting  a  petition  or 
making  an  affidavit,  diall  appear  to  the  per- 
son before  whom  the  petition  is  to  be  verified 
or  the  affidavit  made  to  be  illiterate  or 
not  fully  to  understand  the   contents  of  the 


petition  or  affidavit,  the  gaid  person  before 
whom  the  petition  is  to  be  verified  or  the 
affidavit  made,  shall  cause  the  petition  or 
affidavit  (as  the  case  may  be)  to  be  read 
and  explained,  either  by  himself  or  in  his 
presence  by  a  proper  Officer  of  the  Court, 
to  the  person  by  whom  it  is  to  be  verified  or 
made.  When  any  petition  or  affidavit  is 
read  and  explained  as  herein  provided,  the 
person  before  whom  the  petition  is  verified 
or  affidavit  is  made,  shall  certify  in  writing, 
at  the  foot  of  such  petition  or  affidavit,  that 
it  has  been  so  read  or  explained,  and  that 
the  person  verifying  the  petition  or  making 
the  affidavit  seemed  perfectly  to  understand 
the  same  at  the  time  of  his  verifying  it  or 
making  it. 

Dated  the  \tth  May  1871. 

J.  P.  NORMAN. 

G.  LOOH. 

H.  V.  BAYLEY. 

F.  B.  KEMP. 

L.  8.  JACKSON. 

J.  B.  PHEAR. 

A.  a.  MACPHER80N. 

E.  JACKSON. 

F.  A.  GLOVER. 
D.  N.  MITTER. 
W.  AINSLIE. 

G.  C.  PAUL. 

0.  C.  HOOKERJEE. 
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(Form  of  cohkibsion). 

^ 

In   the  High  Court  of   Judicature  at  Fort 
William  in  Bengal, 

Civil  Jurisdiction. 

f  Ufctorfa  by  the  Grace  of  God 
\  of  the  United  Kingdom  of 
*^fSa^^  «-t  Britain  and  Ireland. 
I  Queen,  Defender  of  the 
V,      Faith,  and  so  forth. 


To 


Gbbetino. 

Wb,  confiding  in  the  care,  fidelity, 

and  circumspection  of  you  the  said 

do  by  these 

presents  give  and  grant  unto  you  full  power 

and  authority  to  swear  or  solemnly  affirm,  as 

the  case  may  be,  all  and  every  person  or  per' 


sons  who  shall  come  before  you  in  your  Court, 
to  all  and  every  affidavit  or  affidavits  relating 
to  all  and  every  application  or  applicatioDB 
for  use  in  our  High  Cowrt  of  Judicatoi*  at 
Fort  William  in  Bengal,  which  may  be  pn- 
sented  m  your  Court  pursuant  to  Circular 
Order  No.  15  of  the  19th  May  1871. 


Witness 


at  Fort  William  aforesaid. 


,  Chief  Justice 


Given  under  the  seal  of  our  said  High 
Court,  this  day  of 

in  the  year  of  Our  liord  one 
thousand  eight  hundred  and  seventy w 

Begidrar, 
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I>ir0ots  tbo  diBContinnanoe  by  Magrls- 
trates  of  tbe  Oeneral  RogriBtor  of 
warrants. 

CRIMINAL  CIRCULAR  No.  1. 

Frmii  the  Regutrar  of  the  High  Court  of 
Jndicature  at  Fort  William  in  Bengal,  to 
all  Criminal  A  uUiorities,  dated  Calcutta,  the 
\Mh  January  1871. 

(Criraiual  Side). 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Jmtice,  and  the  Hon'ble  Cw.  Loch,  H.  V. 
Baylcy,  L.  S.  Jackson  and  E.  Jackson, 
Jmlges. 

The  Court  directs  the  discontinuance,  in 
the  Office  of  the  Magistrate  of  the  District, 
of  the  General  Register  of  Wan-ants  prescrib- 
ed by  the  late  Sadder  Coui't's  Circular  of 
the  15th  May  1835,  No.  167,  and  the  High 
Court's  Circular,  dated  1st  Octol)er  1866, 
No.  11.* 

2.  Each  Criminal  Court  is  enjoined  to 
keep  up  its  ovm  Register  and  see  that  its 
own  warrants  are  duly  returned.  The  form 
in  which  the  Register  shall  be  maintained  is 
that  laid  down   in  Circular  Order  No.  1G7, 


dated  15th  May  1835,  omitting  Column  6  as 
required  by  Circular  Oixier  No.  11,  dated  1st 
October  1866* ;  and  the  manner  in  which 
entries  are  to  be  made  will  be  found  described 
in  the  Rules  appended  to  that  form. 

By  order  of  the  High  Court, 

(Signed)    F.  B.  PEACOCK, 

RegUlrar. 


Directs  that  in  futnro  warrants  for 
the  realization  of  fines  be  issued 
only  bj  the  Sessions  Jndir«B«— but  in 
dnplloateyone  to  the  Kag^istrate  and 
the  other  to  the  Officer  in  charge 
of  the  Jail« 

CRIMINAL  CIRCULAR  No.  2. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  Sessions  Judges,  Lower  and  Extra 
Regulation  Provirices,  dated  Calcutta, 
the  \%th  January  1871. 

(Criminal  Side.) 

Presejit  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson  and  E.  Jackson- 
Jndges, 

It  having   been   brought  to   the  notice  of 
the  High    Court  that   warrants   for  the  rea- 


*  0  \V.  iJ.,  r  rlmina]  Circnhr«,  p.  9, 
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lization  of  fines  imposed  by  Courts  of  Ses- 1  Znstruotions  for  tbe  preparation  of 
sion  ai-e  sometimes  issued  from  the  Magis- 
trate's Office,  the  attention  of  all  Sessions 
Judges  is  called  to  Section  61  of  the  Code 
of  Criminal  Procedure  (Act  VIIT  of  1869) , 
wluch  provides  for  such  warrants  being  is- 
sued by  tlie  Sessions  Judge  alone, — Section 
384  of  the  Code  of  Criminal  Procedure 
having  been  modified. 


2.  As,    however,   the    present    system  of 
issuing  one  warrant  for  the   carrying  into 

*  ^. ,    ,.        ^  -  cfiect  a  two-fold  sentence, 

♦  Vide  Forms  6,  7  ' 
and  8,  also  10  and  11,  *  one  portion    of   which 
nppendcil  to  Circular  ,       .     ,         .             «• 
Order  No.  6,  dated  has  to  be  given  effect  to 
28rdFebru.r>-187,0.t  ^^   ^^^    ^^^    ^^^    ^^^ 

other  portion  by  another,  lias  been  found  to 
be  inconvenient    and  to  lead  to  difficulties, 
Sessions  Judges  are  directed  in  future,  in  all 
such  cases,  to  cause   to  be  issued  a  warrant 
in  duplicate  fully  filled  up,   one  copy  being 
forwarded  to  each  of  the  two   Officers,  viz.^ 
the  Magistmtc  and  the   Officer  in   charge  of 
the  Jail,   whose  duty  it  is  to  see  the  wan'ant 
carried   into  effect.     That  portion,  however, 
of  the  sentence  with  which  the   Officer  to 
whom  the  particular  copy  is  addressed  has 
no  concern,  will  first  be  written  in  and  then 
scored  through  with    red  ink,   as  an   inti- 
mation to   him  that  no  action  on  his  part  is 
necessary  in  regard  to  such   portion.     If  at 
any  time  before  the  expiration   of  the  alter- 
native sentence  the  whole  fine  shall  be  levied, 
the  Magistrate   shall  report  the   fact  to  the 
Officer  in  charge  of  the  Jail  and  direct  the 
discharge  of  the  prisoner  or ;  if  a  portion  of 
the  fine  shall  be  levied  within  such  time  as 
aforesaid,  the  Magistrate  forthwith  shall  report 
the  fact  for  the  orders  of  the  Sessions  Judge. 

By  order  of  the  High  Court, 

(Signed)     F.  B.  PEACOCK, 

Registrar. 

1 13  W.  R.,  Criminal  ClrcuUira,  p.  7. 


the  talinlar  forms  proscribed  by  Cir- 
onlar  No.  32,  datod  8th  NoTember 
1870. 

CRIMINAL  CIRCULAR  No.   3. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  fVUliam  in 
Bengal,  to  all  Criminal  Authorities,  dated 
Calcutta,  the  9nd  February  1871. 

(Criminal  Side.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chvf 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson  and  £.  Jacksoo, 
Judges 

It  having  been  brought  to  the  notice  of 
the  Court  tliat  difficulty  has  been  experienc- 
ed in  the  preparation  of  the  tabulnr  forms 
prescribed  l)y  Circular  Order  No.  32,  daied 
8th  November  last,*  so  far  as  regards  the 
Criminal  Returns,  the  following  instructions 
are  issued  for  the  information  and  guidance 
of  Sessions  Judges  and  Magistrates  :-^ 

2. — The  classification  list  alluded  to  in  Co. 

lumn  2  of  tills  State- 
Judicial  StaUment  ,^         r    «,i,jci,    . 
(Criminal)  2.                             "™®"''      ^'     ^****^"    " 
copy       accompanied 

the  Circular  Order  in  question,  is  merely 
that  given  by  the  Statistical  Committee  and 
was  clearly  not  intended  to  be  an  exliau?« 
tive,  but  rather  a  suggestive,  list  of  offencei. 
It  is  nowhere  recognised  or  prescribed  in 
the  Circular  itself,  and  was  not  meant  en- 
tirely to  supersede  the  existing  Schedole 
provided  by   Circular  Order  No.  19,  dated 

^  11  W.  R.,  avil  arculars.  p.  Jj, 
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Slat  Docemher  1861.  The  Court  have, 
however,  determined  to  re-constiuct  thnt 
Schedule  on  the  principle  of  the  classifica- 
tion list  and  to  adapt  it  to  its  requirements, 
by  a  re-arrangement  of  Us  descriptive  head- 
iiigs,  according  to  the  order  of  the  Sections 
of  the  Indian  Penal  Code.  This  has  been 
done  in  the  new  Schedule  circulated  here- 
with. 

3.— As  regards  'attempts,'  the  Court  are 
of  opinion    that   when    the    attempt   is   one 
for  the  punishment  of  which   express  provi- 
sion  is    made  (such  as   attempt   to  commit 
marder,  culpable  homicide,  or  suicide)  where- 
by,  in    fact,  such    attempts  are  constituted 
substantive    offences,  they   should   come   in 
their  order   accordingly  ;  but  that  attempts 
punishable  under  the  general   provisions  of 
Section    511,  Indian  Penal  Code,  should    be 
inserted  where  they  occur,  immediately  after 
the  offences   at  which   they  are  attempted. 
Finally,  offences  under  special  and  local  laws 
should  be  exhibited,  arranged  alphabetically, 
as  indicated  in  the  accompanying  list,   after 
the  offences  classified  as  abovementioned. 

4. — With  reference  to  Column   15  of  this 
Statement,       headed 

Judicial  Statement  "ArAriia«   nnmhAr    of 

(Criminals.  average  numoer  or 

days  during  which 
each  case  lasted,''  the  Court  consider  that  the 
average  duration  should  be  calculated  from 
date  of  complaint  or  information  to  date  of 
conviction,  acquittal,  or  discharge  ;  and  where 
there  are  several  persons  accused  in  the 
same  case  in  respect  of  whom  final  orders 
are  not  passed  at  the  same  time,  as  will 
sometimes  happen,  then  to  the  date  of  last 
order. 


them   both.     With  a  view,  however,  to  se- 
cure  uniformity    in    the   mode  in  which  the 
columns   are  to  be  filled  up,  and  to  provide 
against    the  same   offenders  being  reckoned 
more   than   once  in   the  general  result,  the 
Court  lay  down  the  following  instructions: — 
If  a  man  has  been  sentenced  to  rigorous  im- 
prisonment   with   solitary   confinement  and 
fine,  he  will  appear  in  Columns  5  and  9 ;  if 
to   rigorous    imprisonment    without   solitary 
confinement,  but  with  fine,  then  in  Columns 
6  and  9  ;  if  to  simple  imprisonment  and  fine, 
then  in  Columns  7  and  9  ;  if  to  rigorous  im 
prisonment  and  whipping,   then  in  Columns 
5   or   6  and    11.     In  adding  the  entries  to- 
gether  to  ascertain   the    total   number     of 
persons  punished^   it  will   be  necessary  to 
exclude  Columns  9   and   11,  as  the  persons 
referred  to  therein  will  be  accounted  for  in 
other  columns. 


Jadicial  Statement 
(Criminal)  5. 


6. — This   Statement  was  intended  to  ex- 
hibit every  sentence 
passed,    and    where 
two    penalties     were 
inflicted  on   the   snme   offender   to    exhibit 


Jodicial  Statement 
(Criminal)  4. 


6. — This  is  a  return    to  be  made  by  the 
appellate  Courts    of 
the   District,   and  is 
intended   to  exhibit 
iheir  action,  t.  ^.,  the  orders   made  bt/  them^ 
and  one  of    the   orders   which    a   Sessions 
Judge  or  a  Magistrate   of  a  District  can 
make  (rather,  however,  as  a  Superintending 
Court   than  as  an  appellate  Court)   is  that 
of  reference  to  the  High  Court.     Orders  of 
this   nature   accordingly    will   be  shown  in 
Column   9,    the   previous   columns  showing 
either  final  orders  made  or  orders   interlocu- 
tory or  preparatory  to  iheir  own  final  orders. 
Column  7  will  thus  show  orders  quashing  or 
annulling  convictions    where  the   local   ap- 
pellate Court  has  power  to  make  such  order, 
e,  ^.,  Section  427,  Criminal  Procedure  Code 
(Act  VIII  of  1869;,  and  Column  8  will  in- 
clude orders   made  by  such  Courts   under 
Section  422. 

By  order  of  the  High  Court, 
(Signed)        F.  B.  PEACOCK, 

Registrar^ 
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Bireotions  to  SeBsions  Jndgres  in  tbo 
preparation  of  their  Criminal  Ad- 
ministration Reports. 

CRIMINAL  CIRCULAR  No.  4. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  all  Sessions  Judges,  Regulation  and 
Extra  Regulation  Provinces^  dated  Cal- 
cutta, the  2nd  February  1871. 

(Crimiuni  Side.) 

Present  : 

The  Hon'ble  J.  P.  NormnD,  Officiating 
Chief  Justice^  and  the  Hon'ble  G.  Locli, 


H.  V.  Bay  ley,  L.  S.  Jackson  and  E.  Jackson. 
Judges. 

The  following  directions  are  issued  for 
the  guidance  of  Sessions  Judges  in  the  pre- 
paration of  their  Ciiminal  Administration 
Reports,  with  reference  to  the  new  forma 
prescribed  in  Circulnr  Order  No.  32,  dated 
8th  Noveml)er  1870*  and  in  siipersesaion  of 
previous  orders  on  the  subject. 

The  report  is  to  contain,  inter  alia,  the 
following  matters  : — 


ORIGINAL  JURISDICTION. 

Statement  of  number  of  Offences  ascertained  to  have  been  committed  in  year  under  report 

as  compared  with  previous  year. 


Offences. 


Apainst  the  State  or  public  (Cap.  VI  to  XV,  I.  P.  Code) 
Against  the  person  (Cap,  XVf,  XFX,  XX  to  XXII.) 
Against  property  (Cap.  XVII  and  XVIII.) 
Under  special  laws 

Total 


Statement  shewing  the  number  of  persons  brought  to  trial  during  the  year,  as  tee  11  as 
those  convicted,  acquitted  or  discharged,  and  remaining  under  trial. 


Offencks. 


Against  the  State  or  public  (Cap.  VI   to  XV,   I.  P 
Code) 

Against  the  person  (Cap.  XVI,  XIX,  XX  to  XXII)  .. 

Against  property  (Cap.  XVII  and  XVIII) 

Under  special  laws    ... 

Tot  AT, 


Persons 


Under 
trial. 


Acquitted  | 
or  dis-     'Convicted, 
charged. 


Ditd, 
escaped, 
trans- 
ferred. 


R^fnain* 

ing  under 

trial. 


^  14  W.  [;..  Cifil  Cirrular^  p. 
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Statement  skewing  the  number  of  witnesses^  and  their  attendance. 


Courts  in  Detail. 

NDMBKR  op  WITNERSM   DISCHARGED. 

On  1st  Day. 

On  2nd  Day. 

On  3rd  Day. 

After  8rd  Day. 

Magistrate  of  the  District 

Joint  Magistrate             »w. 

Assistant  Magistrate     ... 

Deputy  Magistrate 

Total 

APPELLATE  JURISDICTION. 

Table  sheu>ing  Appeals  from  sentences  and  orders  of  Courts  of  Original  Jurisdiction, 
preferred  in  the  District,  disposed  of  and  pending  in  the  year  under  report,  as  com* 
pared  with  the  previous  year. 


PRBFBRRRD. 

Disposed  op. 

Reicainino  for 
Trial. 

From  Sentence  or  Ofder  of 

1869. 

1870. 

1869. 

1870. 

1869. 

1870. 

Before 
Court  of 
Session. 

Before 
Magis- 
trate 
of  the 
District. 

Before 
Court  of 
Session. 

Before 
Magis- 
trate 
of  the 
District. 

Magistrate  of  the  District... 
Joint  Magistrate 
Assistant  Magistrate 
Deputy  Magistrate 

Total 

Table  shewing  the  number  of  Appeals  preferred  to  the  Court  of  Sessions,  or  to  the  Ma- 
gistrate of  the  District,  from  the  Subordinate  Criminal  Courts,  the  ratio  of  appeals 
to  decisions,  the  number  of  decisions  affirmed^  and  the  ratio  of  affirmed  to  decided. 


Appeals  from  sentence  or 
order  of 


I>wtrict  Magistrate 
Ac,  &c, 


Number  of  Appeals 
preferred. 


Ratio  of  Appeals  to 
sentences  or  orders. 


Number  of  sentences 
or  orders  affirmed. 


Ratio  of  affirmed 
to  passed. 
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Separate  reports  similar  in  character  to 
that  submitted  with  the  Civil  Administra- 
tioQ  Report,  should  be  submitted  in  respect 
of  all  officers  employed  in  the  administra- 
tion of  criminal  justice.  In  respect  of  every 
such  officer,  figures  should  be  shown  exhi- 
biting the  amount  of  work  done,  the  extent 
to  which  he  has  been  employed  in  other 
duties,  the  result  of  appeals  from  his  deci- 
sions, and  also  the  result  of  commitments 
made  by  him,  in  so  far  as  such  result  indi- 
cates any  want  of  discretion  on  his  part  or 
the  converse.  To  such  results  should  be 
appended  the  opinion  of  the  District  Magis- 


trate in  respect  of  the  officer,  which  sboald 
be  followed  in  each  case  by  that  of  the 
Sessions  Judge. 

In  prescribing  these  materials  for  the 
Administration  Report,  the  Court  has  ex- 
pressly refrained  from  directing  the  use  of 
any  particular  form  of  covering  letter,  consi- 
dering that  such  a  matter  is  best  left  to  the 
judgment  of  the  several  authorities  con- 
cerned. 

By  order  of  the  High  Court, 
(Signed)    F.  B.  PEACOCK, 
Registrar. 


SCHEDULE  of  Offences  under  Act  XLV  of  1860. 


No. 

t)KSCRlPTION   OF   OfFKNCKS. 

Sections  of    Penal  Codt 
applicable. 

1 

Offences  against  the  State 

Sections  121  to  130. 

2 

„        relating  to  the  Army  and  Navy 

?j 

181  to  140. 

8 

'^                                         f  unlawful  aaaembly 

11 

148  to  145, 149  to 

4 

[offences  against  public  J  p;„.5«^  *« 

r        tranquillity         ...  <K»«^&'*<^         

1                                           ^Affray 

tf 

151,  157, 158. 
147, 148, 152,  and 
153  to  156. 

6 

»i 

160. 

6 

7 

)  nffon/.*»o                            f  Br  public  servants 
^unences    ...               ...  |  Relating  to  public  servants  ... 

11 

161  to  169. 
161,  170,  and  171. 

8 

Contempt  of  lawful  anthority 

11 

172  to  190. 

9 

False  evidence,  or  subornation  Ac,  of  the  same 

11 

193  to  200. 

10 

Offences  against  public  justice 

11 

201  to  229. 

11 

„        relating  to  coin 

1* 

231  to  ?54. 

12 

„             „        to  stamps 

M 

255  to  263. 

13 

„            „        to  weitrhts  and  measures     ... 

11 

264  to  267. 

14 

„        affecting  public  health      .. 

1» 

269  to  278. 

16 

safety 

^^ 

279  to  289. 

16 

^             „        convenience 

11 

290  and  291 

17 

„             ,.        decency  or  morals 

1« 

292  to  294. 

18 

„        relating  to  relifjion 

11 

295  to  2^8, 

19 

Murder 

11 

302  and  S08. 

20 

Culpable  homicide 

11 

3U4. 

21 

Abetment  at  suicide 

11 

8u5  and  306. 

22 

Thuggee,  <fec. 

If 

311. 

28 
24 

1  Causing  miscarriage  ...  {^[^er''cM^'"'  *«f '"""«  ei"""'"'*"-^               ••• 

»1 

312  to  315. 
312. 

25 

Injury  to  unborn  children 

n 

816. 

26 

Exposure  of  infants 

^^ 

317. 

27 

Concealment  of  births  by  secret  disposal  of  the  dead  body 

>i 

318. 

28 

)  XT  ^»                                    f  With  aggravating  circumstances 
i^"''          -                •••  i  Other  cases 

»i 

325to^I,andSSS, 

29 

11 

323,  324, 33-2,  and 

Si>4lo338. 

80 

Wrongful  restraint 

,, 

341. 

31 

.,        confinement    ... 

i« 

3;4i  to  348. 

32 

Criminal  force  or  assault 

i» 

352  to  358. 
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SCHEDULE  of  Offences  under  Act  XLV  of  1860— com  in  aed. 


Descrij'tion  op  Offescks. 


)  Ridnappiiif?  or  forcible  ("With  aggravating  circumstances 

j      abdaction  ...   (Other  cases 

Slavery 

Raving  or  selling  a  minor  for  the  purpose  of  prostitution 

Forced  labor 

Rape 

Cn natural  offences 


} 


Theft  ... 
Extortion 
Robberv.. 


Dacoitv... 


(With  aggravating  clrcumstauces 

(Other  cases 

f  With  aggravating  circumstances 
'    (Other  cases 

("With  hurt 
*  (Other  cases 

rWith  murder 
<  With  attempt  to  cause  death  or  grievous  hurt 

(Other  cases 


Criminal  mis -appropriation  of  property 

„        breach  of  trust 
Receiving  or  habitually  dealing  in  stolen  or  plundered  property 
Cheating 
Fraudulent  deeds  and  disposition  of  property 


Mischief 


I 

)•     Criminal  Trespass  . 


rWith  aggravating  circumstances 

(Other  cases 

r  Resultinir  in  death  or  other  frrievous  hurt 

j  For  commission  of  serious  offences 

toother  cases 


Forgery  or  uttering  or  possessing  forged  documents  or  papers 

Counterfeiting  or  making  or  possessing  a  counterfeit   seal,  &c.,  for  purposes 
of  forgery. 

Fraudulently  destroying  or  defacing  a  Will  or  other  documents 

Using  a  false  frade  or  property-mark  and  knowingly  selling  property  so  m  .rked 

Counterfeiting  or  making,  or  possessing  a  die,  plate  or  instrument  for  counter- 
feiting A  trade  or  property-mark. 

Removing,  destroying,  4c.,  a  trade  or  property-mark  with  intent  to  cause   injury 

Criminal  breach  of  contract  of  service 

Offences  relating  to  marriage 

Defamation    . 

]     Criminal  intimidation,  f  Resulting  in  death  or  other  grievous  hurt 
J         insult  or  annoyance  (  Other  cases 

Attempts    ... 

Other  offences  not  included  in  the  above  specifications,  such  as— 

1.  Abkarce  Laws,  breach  of — 

2.  Aliens,  breach  of  Laws  relating  to — 

3.  Chowkecdaroe  cases  under  Act  XX  of  1856  and  Act  V  of  1861 . 

4.  Cu8tom*s  L.'iws,  breach  of — 
6.     Ferry  Laws,  breach  ef— 

6.  Lotteries,  breach  of  Law  relating  to — 

7.  Post  Office  Laws,  breach  of— 

8.  Printing  Presses,  breach  of  Laws  relating  to — 

9.  Railway  I^ws,  breach  of — 

10.  Salt  I^ws,  breach  of — 


Sections  of  Penal  Code 
applicable. 


Section    364,  366,  367. 
„        863,865,368,860, 
„        370  and  871. 
„        872  and  378. 
„        374. 
„        376. 
„        877. 
«,        382. 

„        379to38l,and401 
,.        386  to  389. 
n        884  and  385. 
»        394. 
„        392. 
„        396. 
»        397. 
„        396,  399,  400  and 

402. 
M        403  and  404. 
M        406  to  409. 

411  to  414. 

417  to  420. 

421  to  424. 

„        429  to  433,  and 

435  to  440. 
„        426to428,and434. 
459  and  460. 
449,  450,451,  452, 

454,455,457, 

and  458. 
„        447,448,453,556, 

461,  and  462. 
„        465to471,and474. 
.,        472  to  476. 

477. 

482,486,  487,  and 
488 
„        483  to  485. 

,t  4<j9. 

„  490  to  492. 

„  493  to  498. 

„  500  to  502. 

506. 

„  504  to  510. 

M  511. 
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Xakea  an  alteration  in  the  Sohednle 
of  offences  appended  to  Cironlar 
Mo.  3f  dated  2nd  Febmary  last. 

CRIMINAL  CIRCULAR  No.  5. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Criminal  Authorities,  dated 
Calcutta,  the  I9th  April  1871. 

(Criminal  Side ) 

Present : 

•  « 

The  Hon'ble  J,  P.  Norman,  Officiating  Chief 

Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 

Bayley,   L.  S.  Jackson,  and  E.   Jackson, 

Judges, 

In  continuation  of  Circular  Order  No.  3, 
dated  2nd  February  last,*  the  Court  directs 
that  the  new  Schedule  of  offences  appended 

♦  AnU,  p.  7. 


thereto  may  be  altered  by  the  elision  of 
heading  No.  70  relatiug  to  "  attempts"  under 
Section  511,  Indian  Penal  Code,  which  will 
necessitate  the  conversion  of  the  heading  next 
ensuing  ("  No.  71")  into  No.  70. 

2.  In  the  case  of  those  Sessions  Judges 
whose  annual  returns  shall  have  been  des- 
patched before  the  receipt  of  these  instruc- 
tions, and  the  nature  of  "  attempts"  has  not 
been  otherwise  separately  indicated  in  them 
a  supplementary  return  will  be  necessary, 
indicative  of  the  number  and  nature  of  each 
class  of  "  attempts"  which  may  have  been 
entered  under  the  heading  No.  70  now 
rescinded. 

By  order  of  the  High  Court, 

(Sd )     w.  m:  souttar, 


Officiating  Registrar. 
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IN  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 


Tlie  lat  December  1870. 

Present : 

Sir  Jnmes  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  Melliah,  aud  Sir  Lawrence 
FeeU 

Joint  property  —  Self-aoqulred  pro- 
perty—Dooumeiitary  evidence— Ad- 
misBiona— Finding*  of  fact. 

On  Appeal  from  the  High  Court  at  Madras, 

Chellajaraul 

versus 

Muttialamal  and  another. 

Concurrent  finding  of  the  lower  Courts,  based  upon 
•dmUaions  made  in  written  documents  that  property 
which  !iad  been  originally  self-acquired  had  come  into 
u  common  stock  and  become  joint  property,  upheld. 

This  is  a  mere  question  of  evidence.  The 
appeal  is  simply  on  the  ground  that  the 
Court  below  has  not  come  to  a  right  conclu- 
sion upon  matters  of  fact  and  matters  of 
inference  from  written  documents.  Both 
Courts,  the  Court  of  first  instance  aud  the 
Court  of  appeal  in  India,  arrive  at  the 
conclusion  that  certain  property  which  is 
assumed  by  the  Court  of  appeal,  at  all  events, 
to  have  been  originally  acquired  property  of 
Paupa  Reddy,  had  been  thrown  by  him, 
although  his  separate  acquisition,  into  a 
common  stock  If,  although  originally  a 
separate  acquisition,  thrown  by  him  into  a 
common  stock,  beyond  all  question  the 
appellant  was  wrong  and  the  respondents 
were  right  in  the  litigation. 

Upon  that  question  of  fact  the  Court  below 
has  considered  that  two  documents  were 
themselves  sufficient  evidence  of  the  fact. 
The  one  was  a  document  which  is  called  Ex- 
hibit 1.  and  it  is  as  follows  : — "  The  humble 
"  petition  of  Babu  Reddy"  (the  same  man  who 
is  called  Paupa  Reddy),  "  zemindar  of  the 
"  Gari  Mitta  of  Muttakapatti,  etc.,  in  the 
**  Taluk  of  Namakal.  The  muttas  registered 
**  m  my  name"  (which  are  the  muttas  in 
question),  **and  tliose  registered  in  the  names 
"of  myself  and  my  elder  brother's  son, 
"  Polam  Reddy,  zemindar  of  Sali  Mutta,  and 
"  all  those  property  enjoyed  by  us,  as  also  the 
'"  Choultry  and  the  chariti^,  belong  after  my 


"  death  to  the  said  Polam  Reddy,  and  to 
"  none  else."  The  Court  below  was  of  opi- 
nion that  that  writing  was  a  writing  evi- 
dencing a  very  deliberate  admission  and  re- 
cognition by  Paupa  Reddy  of  the  then  exist- 
ing condition  of  the  property — that  it  is 
part  of  a  joint  property  of  himself  and 
Polam  Reddy. 

They  referred  to  another  Exhibit,  No.  30, 
which  is  to  the  same  effect,  and  then  they 
say  : — "  Then,  in  Exhibit  4,  an  income-tax 
*' return  made  in  1861,  we  find  Paupa 
**  Reddy  lumping  these  four  muttas  together 
"  with  the  other  lands  which  were  undoubt- 
"edly  the  joint  property  of  himself  and 
**  Polam  Reddy,  and  treating  them  all  alike 
"  as  joint  property.  By  itself  this  admis- 
**  sion  might  not  have  been  of  very  great 
"  value ;  but,  following,  as  it  does,  the  so- 
"lemn  recognition  of  the  muttas  as  joint 
"property  made  in  1860,  it  is,  we  think, 
"  very  important  evidence  in  favour  of  the 
"  defendants." 

Their  Lordships  think  it  is  utterly  im- 
pos!*ible  for  them  to  come  to  the  conclusion 
that  the  Court  below  was  wrong  in  treating 
these  documents  as  very  important  evidence, 
and  in  drawing  the  conclusion  that  the  pro- 
per inference  from  them  was,  that  it  was  a 
recognition  of  the  fact  that  the  separate 
property  had  become  joint  property. 

Their  Lordships  see  no  ground  whatever 
for  disturbing  the  finding  of  the  (>ourt  be- 
low 'y  and  they  will,  therefore,  humbly  re- 
commend Her  Majesty  to  dismiss  this  ap- 
peal with  costs. 

The  2nd  December  1870. 

Present : 

Sir  James  "W.  Col  vile,  Lord  Justice  James, 
Lord  Justice  Mellist  and  Sir  Lawrence 
Peel. 

X.anaoy— Itesjndioata  —  Act    XXXV 
of  1858— Praotioe— Svidenoe. 

On  appeal  from  the  Eigh  Court  at  Calcutta.^ 

Ajoodhya  Pershad  and  another 

vertus 

Omrao  Singh. 

*  Prom  the  judgment  of  Steer  and  L.  S.  Jackson,/.  J., 
in  Regular  Appeal  No.  hU  uf  18G2,  dated  luth  l>0c«mber 
1863— not  report  td. 
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Act  XXXV  of  1858  contemplates  only  the  qaestion 
of  lunacy  or  sanity  at  the  time  of  the  enauin' ;  there  is 
no  provision  in  the  Act  that  the  enqwiry  shall  extend  to 
the  ascertainment  of  the  period  at  which  the  alleged 
lunatic  first  became  of  unsound  mind.  The  report  of 
an  officer  on  such  enquiry  has  not  the  effect  of  rex-jtidi- 
caia  upon  the  issu^  beti^een  two  parties  who  allege  that 
the  lunacy  commenced  at  different  times. 

When  evidence  of  doubtful  admisRibility  has  been  re- 
ceived in  a  canae  in  India,  the  Privy  Conucii  will  deal 
with  the  case  a«  they  think  sobstantial  justice  requires, 
and  will  not  allow  any  merely  technical  objections  to 
prevail. 

In  this  caae  an  action  in  the  nature  of  an 
ejectment  was  brought  by  the  respondent, 
Omrao  Sin^:,  as  the  Committee,  and  in  right 
uf  his  wife  (a  lunatic),  for  the  recovery  of 
certain  parcels  of  land  which  were  admitted 
to  be  in  the  possession  of  the  appel- 
lants. The  plaint  also  asked  that  a  certain 
ikramamah  should  be  set  aside.  Their  Lord- 
ships may  at  once  dispose  of  the  latter  ques- 
tion by  saying  that  it  appears  to  them,  as  it 
appeared  to  the  High  Court  of  Bengal,  to  be^ 
one  which  cannot  be  disposed  of  in  this  suit ; 
that  it  is  a  question  which  can  only  be  deter- 
mined between  the  appellants  and  the  persons 
who  are  named  as  their  co-defendants  on  the 
record.  Their  Lordships,  therefore,  will  deal 
with  the  case  as  being  nothing  but  an  action 
in  the  nature  of  an  ejectment  for  the  recovery 
of  the  lands  in  question  from  the  appellants. 

The  title  upon  which  the  plaintiff  sued  is 
based  upon  the  fact  that  his  ^ife,  as  the  daugh- 
ter of  Indrabuttee,  the  last  surviving  widow 
of  one  Teijnarain,  became  on  the  death  of  the 
mother  entitled  to  the  property  as  the  next 
heir  of  her  father  Teijnarain ;  and  the  prin- 
cipal issue  raised  in  the  cause  is  whether  that 
lady  had  not  lost  her  right  to  inherit  by 
reason  of  her  lunacy.  It  seems  to  be  admit- 
ted on  both  sides  (the  point  has  not  been 
argued  here,  nor  was  it  argued  in  the  Court 
below)  that  by  the  Hindoo  law,  if  she  was, 
when  the  succession  opened  to  her,  that  is  to 
say  on  the  death  of  her  mother,  insane,  she 
did  lose  her  right,  and  that  it  passed  to  the 
three  persons  who  are  mentioned  in  the 
record  to  be  her  sons. 

The  sole  question,  therefore,  for  their  Lord- 
ships' determination  is  a  question  of  fact, 
whether  the  lady  was  or  was  not  insane  at 
the  time  of  her  motlier's  death,  or  whether, 
as  alleged  by  the  plaintiff,  she  became  insane 
within  two  months  after  that  event  This 
issue  of  fact  was  found  in  favour  of  the  ap- 
pellants by  the  Court  of  first  instance,  the 
Principal  Sudder  Ameen.  His  judgment  was 
reversed  by  the  High  Court  upon  certain 
grounds,  and  it  has  been  contended  before 
their  Lordships  that  those  grounds  are  unsa- 


tisfactory, inasmuch  as  the  appellate  Court 
has  given  undue  weight  to  a  certain  docu- 
ment which  had  been  admitted  in  evidence 
in  the  cause.  Hence,  there  being  two  con- 
flicting judgments,  and  a  grave  qaestion 
touching  the  weight  which  ought  to  be  giren 
to  a  particular  document,  it  has  fallen  to 
their  Lordships  to  deal  with  this  case  accord- 
ing to  their  own  view  of  the  evidence  taken 
in  the  cause,  and  to  form  their  own  conclu- 
sions upon  it. 

It  seems  to  their  Lordships  desirable  in 
the  first  instance  to  consider  whether,  by 
reason  of  the  undue  weight  which  the  High 
Court  gave  to  the  document  in  question,  the 
value  of  its  judgment  is  destroyed.  That 
document  is  the  report  of  the  Moonsiff  made 
upon  the  application  for  the  appointment  of 
the  husband  as  Committee.  It  appears  that 
within  two  months  after  the  death  of  lndr«- 
butte^,  Omrao  Singh  applied  to  the  Zillah 
Judge,  under  Act  XXXV  of  1858  of  the 
Indian  Legislature,  to  be  appointed  com- 
mittee of  his  wife  alleging  her  lunacy.  The 
Act  directs  that  in  case  the  party  lives  at  a 
certain  distance  from  the  sadder  station,  the 
Judge  shall  delegate  the  inquiry  to  a  local 
officer ;  who  in  this  case  was  the  Moonsiff 
The  local  officer  has  to  report  to  the  Judi^e 
who  passes  the  final  order  in  the  case.  The 
Act,  however,  contemplates  only  the  question 
of  lunacy  or  sanity  at  the  time  of  tbe  in- 
quiry ;  there  i«  no  provision  in  the  Act  that 
the  inquiry  shall  extend  to  the  ascertainment 
of  the  period  at  which  the  alleged  lunatic 
first  became  of  unsound  mind. 

In  these  circumstances  the  appellants,  who 
had  long  been   pressing  their  claims  in  res- 
pect of  this  property  against  the  other  branch 
of  the   family,    thought  it   expedient  to  ap- 
pear as   objectors   on  this  proceeding.     lib 
not   clear  that  the  Judge  passed   any  order 
allowing  them  to  go  before  the  Moonsiff  but 
in  some  way  or  other  they  appear  to  have  been 
admitted  before  the   Moonsiff.     They  did  not 
attend  throughout  the  inquiry,  and  they  failed 
to  produce   witnesses  to  prove  that  the  lady 
had  been  a  lunatic  from  the   time  at  which 
they  alleged  she  became  so,    or  at  any  time 
before  the  death  of  Indrabuttee.     The  result, 
therefore,  was  that  they  did  not  go  into  their  : 
case  before  the   Moonsiff.     The   Moonsiff  on 
the  other  hand  took   evidence  on  the  part  <rf 
the   respondent  who  was   seeking  to  be  «p-  i 
pointed   Committee,   and  came  to  the  condn-  ! 
sion    that    the    lady  was  of  unsound   mind.  I 
His  report  is  at  page   89  of  the  record.    It 
states  what  I  have  just  stid  about  his  having  | 
taken  the  evidence,  and  then  contains  tliis  , 
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passage  : — "  In   this    case   both    parties    ac- 
"  knoT^v ledge  the  lunacy  of  Mnssamut   Sree- 
**  butee  ;  but  the  dispute   between  them  is  on 
*'  this     subject.     The    applicant  writes    that 
^^  Mussamut   Sreebuttee  became  insane  in  the 
**  month  of  Maugh  1267  Fuslee,    subsequent 
•*  to  the  death  of  her   mother   Mussamut  In- 
••  drabuttoe,   and  the  interveners  state  con- 
•'  trary  to  this,  that  she  has  been  a  lunatic 
*'  for  a  very  long  time,   that  is  to   say  from 
«•  anterior  to  the  death  of   Indrabuttee    her 
*•  mother.     From  the    evidence   of  the  wit- 
••  n esses  which  have  been  produced   on   the 
**  part    of  applicant   (from   No.  1    to  29),  it 
**  has    become  known   that  Mussamut  Sree- 
**  battee,  daughter  of  Mussamut  Indrabuttee 
^*  deceased,  after  her  death,  became  insane,  in 
**  the  month  of  Maugh  1267  Fuslee,  at  mou- 
**  zah  Dinnaree,  Pergunnah  Kunhour,  in  the 
"  house  of  her   husband,   and    that  she  con- 
**  tinues   in  the   same   state   up  to  this  time. 
**  From  the  evidence  as  to  the  lunacy  taken 
**  by  me  before  the  interveners,  it  has  been 
*'•  ascertained  that  the  Mussamut  aforesaid  is 
•*  quite   insane.     The  interveners  have  pro- 
"  duced  no  proofs  before  me   from  which  it 
**  may  be  learned  that  the   Mussamut  afore- 
**  said  has  been  insane  for  a  greater  length  of 
•*  time."     This   report,  having  been   made  to 
the   Judge,    the    appellants    again    objected 
before    the  Judge,   but  the  Judge  very  pro- 
perly held  that   he  had  no  jurisdiction  to  de- 
cide the  question  between  the  parties ;  that 
the   simple   issue  was  whether  Indrabuttee 
was  a  person  possessed  of  any   property,    and 
if  so,  whether  she  was  sjne  or  insane  and 
required  the  protection  of  a  Committee ;  and 
accordingly  he  appointed  the  husband  Com- 
mittee.    The  learned  Judge   who   delivered 
the  judgment  of   the  High    Court  seems  tcf 
have   thought  that  the  evidence  before  him 
being  conflicting,  the  scale  was  turned  by  the 
document  to  which  I  have  just  referred.     He 
says: — "  The  evidence  adduced  by  them  (the 
**  appellants)  is  not  only  very  far  from  satis- 
"  factory,   but  it  is  directly   opposed  to   the 
"  recorded   opinion  of  the   Moonsiff  deputed 
'*  by  the  Zillah  Judge  in  1860  to  investigate 
**  the  matter    of  Sreebuttee's  lunacy.  "     It 
appears  to  their  Lordships  that  if  he   meant 
to  give  to  this  finding,  what  we  do  not  think 
he  did  mean  to  give,  the  effect  of  res  judicata 
between  the  parties,   he  was  clearly  wrong. 
There  was  no  adjudication  by  any  competent 
tribunal  upon  the  point  in   issue  in  this  suit. 
The  Moonsiff  had  no  jurisdiction  to  decide  it  ,* 
nor  had  the  appellants  in  strictness  any  hem 
standi  before  Mm.     If,  on  the  other  hand,  he 
meant  to  say  that  the  conduct  of  the  appel- 
l^ts,  as  evidenced  by  that  proceeding,  had  been 


such  as  to  lead  to  an  inference  that  the  case 
they  afterwards  made  was  untrue,  he  seems 
also  to  their  Lordships  to  have  given  an  effect 
to  their  conduct  which  it  does  not  fairly  bear. 
All  that  appears  is  that  they  went  unneces- 
sarily before  a  tribunal  which  could  not 
have  decided  the  question  between  them  and 
the  opposite  party,  and  that  being  there  they 
failed  to  produce  their  evidence.  Their  Lord- 
ships are  of  opinion  that  it  is  neither  a  neces- 
sary nor  a  legitimate  inference  from  that  fact, 
that  the  evidence  which  the  appellants  have 
produced  in  this  suit  ought  not  to  be  believed. 
That  being  so,  their  Lordships  think  that 
the  judgment  of  the  High  Court,  whe- 
ther the  Judges  came  to  a  right  conclusion 
or  to  a  wrong  conclusion,  has  been  put 
upon  grounds  which  do  not  justify  that  con- 
clusion. 

Their  Lordships  have  then  to  consider  the 
effect  of  the  whole  evidence.  The  issue  is 
a  remarkably  simple  one ;  it  is  whether  this 
lady,  admitted  on  both  sides  to  be  a  lunatic, 
became  a  lunatic  between  the  death  of  her 
mother  and  the  period  at  which  the  husband 
applied  to  be  appointed  Committee — that  is 
to  say  two  months  afterwards, — or  whether 
she  had  been  a  lunatic  for  some  considerable 
period  before  the  death  of  Indrabuttee.  Now 
their  Lordships  will  concede  that  the  burden 
of  proof  may  be  on  the  side  of  the  appellants, 
— that  it  may  be  sufficient  for  the  other  par- 
ty, in  proving  his  title,  to  prove  that  this 
lady,  now  a  lunatic,  but  who  certainly  had 
not  always  been  a  lunatic,  was  the  nearest 
heiress  to  Teijnarain ;  but  it  is  evidently  a 
Hurden  which  becomes  of  a  much  lighter 
character  when  the  lunacy  is  admitted  to  have 
supervened  within  two  months  of  the  critical 
time,  the  death  of  Indrabuttee. 

Then  again  the  case  of  the  respondents  is 
open  to  the  observation  which  has  been  made 
at  the  Bar,  that  if  it  is  true  far  better  evi- 
dence of  it  might  have  been  produced  than 
has  been  produced  by  the  respondent.  For 
instance,  if  the  woman  became  mad  within 
two  months  of  her  mother's  death,  one  would 
suppose  that  that  madness  must  have  been 
caused  by  some  disorder  which  would  require 
and  receive  medical  treatment.  We  have, 
however,  no  medical  evidence  whatever.  We 
have  nothing  to  show  that,  having  been  sane 
up  to  a  certain  period,  she  became  suddenly 
ill.  Again,  we  have  none  of  the  near  rela- 
tions of  the  family  produced.  The  mere  fact 
that  the  husband  verifies  in  the  ordinary  way 
the  truth  of  the  allegation  in  the  plaint,  is 
no  answer  to  the  suggestion  that,  if  he  had 
a  true  case,  he,   the  nearest  relation  of  this 


Digitized  by 


Google 


Pn'ry 


THB    WBBKLY   RRPORTBR. 


Council.       [Vol.  XV. 


party,  might  have  come  forward  and  shown 
how  the  madness  came  on  and  all  the  circum- 
stances relating  to  it.  He,  again,  has  within 
his  power  all  her  family  and  female  domes- 
tics ;  but  there  is  not  a  single  witness  pro- 
duced on  that  side,  except  the  witnesses  of 
the  character  so  coTtimon  in  the  Indian  CoortSy 
ri8.,  male  menial  servants,  dependants,  and 
ryots  living  in  the  neighbourhood,  who  are 
all  obviously  persons  less  likely  to  have  the 
circumstances  deposed  to  within  their  kno'w- 
ledge,  and  to  he  far  less  trustworthy  than  the 
members  of  the  family  who  might  have  been 
produced.  On  the  other  hand,  it  is  said  that 
the  evidence  produced  by  the  appellants  is 
of  no  better  character.  It  does  not  seem  to 
their  Lordships  that  this  observation  is  alto- 
gether just.  There  is  certainly,  at  least,  one 
person  produced  by  the  appellants  who  does 
stand  to  the  parties  in  near  relationship. 
No  doubt  his  testimony  is  open  to  the  obser- 
vation that  though  the  uncle  of  the  lunatic, 
he  is  also  the  father-in-law  of  one  of  the 
appellants ;  but  still  he  is  a  man  of  posi- 
tion ;  he  is  a  man  who  from  his  relationship 
must  have  had  the  means  of  knowing  what 
he  deposes  to,  and  he  seems  upon  the  whole 
to  be  the  most  trustworthy  witness  that  has 
been  produced  to  give  direct  evidence  as  to 
the  date  of  the  lunacy  on  either  side.  Again, 
there  are  the  other  witnesses  mentioned  by 
6ir  Roundell  Palmer,  vit.,  the  two  servants, 
one  of  whom  was  employed  to  take  care  of 
her,  and  they  seem  to  have  had  more  peculiar 
means  of  knowledge  than  those  possessed  by 
most  of  the  witnesses  on  the  other  side.  Then 
a  great  deal  has  been  said  touching  the  evi- 
dence of  the  witness  upon  whom  the  Principal 
Sudder  Ameen  seems,  from  the  expressions 
in  his  judgtnent,  to  have  placed  the  greatest 
reliance — I  mean  the  evidence  of  Mr.  Duff. 
It  has  been  argued  that  Mr.  Duff's  evidence 
being  mere  hearsay  was  not  admissible  at 
all.  Their  Lordships  are  not  prepared  to 
admit  that  this  evidence  is  properly  described 
as  mere  hearsay.  The  witness  speaks  of  his 
own  knowledge  to  the  fact  that  at  a  parti- 
cular period  the  insanity  of  Mussamut  Sree- 
buttee  was  rumoured  and  generally  believed 
in  the  district  with  which  he  was  conversant. 
Their  Lordships  do  not  feel  it  necessary  to 
decide  whether  that  testimony,  if  objected  to, 
would  have  been  receivable  on  the  trial  of 
such  an  issue  as  this  in  an  English  Court  of 
Justice.  It  has  been  received  in  India ;  and 
their  Lordships  conceive  that  they  ought  to 
deal  with  it  according  to  the  principles  enunci- 
ated by  Dr.  Lushington  in  the  case  mentioned 
in  the  course  of  the  argument  (see*  7  Moore's 

*4  W.  R,,  P.  C,  p.  121. 


Indian  Appeals,  137)  as  those  which  govern  tfaa 
Board,  n's.,  that  when  evidence  of  doubtful  ad- 
missibility has,  under  the  looser  practice  of  the 
Indian  Courts,  been  recieved  in  a  caoaa,  thar 
Lordshipfi  sitting  as  an  appellate  Court,  viO 
deal  with  the  case  as  they  think  substaatiai 
justice  requires,  and  will  not  allow  anj  Bura- 
ly  technical  objections  to  prevaiL  In  Iht 
present  case  their  Lordships  think  that  tii^ 
ought  not  wholly  to  reject  Mr.  Duff's  tetti* 
mony.  The  next  question  is,  what  cffset 
can  legitimately  be  given  to  it.  If  wb 
had  to  deal  here  with  the  broad  qnefltios  «f 
sanity  or  insanity, — whether  Mussamut  &uo 
buttee  were  now  sane  or  insane, — Mr.  DaSh 
evidence  would  be  of  little  or  no  value.  Bfd 
when  it  is  an  admitted  fact  that  the  woeua 
is  insane,  and  the  question  is  whether  dbt 
first  became  so  before  or  after  the  date  of  tht 
death  of  Indrabuttee,  the  testimony  of  a 
trustworthy  witness,  that  long  beib«e  tint 
period  she  was,  to  his  knowledge,  repotrd 
insane,  is  an  important  corroboration  of  tiw 
direct  testimony  given  in  the  cause  to  the 
fact  of  her  insanity  at  that  time. 

Their  Lordships,  moreover,    deem  it  rigU 
to   observe  that  if  Mr  Duff's  deposition  wm 
struck  out  of  the  record,  they  would  neverdM- 
less  be  of  opinion  that  the  preponderance   tf 
the  evidence  is  in  favour  of  the  concluaixsi-* 
that  the  lady  was  insane  at  the  time  of  la- 
drabuttee's  death.     And  they  are  oonfinned 
in  that  opinion  when  they  come  to  eonmdm 
the  rei  gesta  of  the  case.     This  family   was 
originally  a  joint  family,  and  there  was  m 
attempt    at    a    partition  as  early  as  1802, 
From  that   time    forth    however,    the   t«a 
branches  of   the  family  represented  kj  tfaa 
appellants  seem  to  have  contended  that  the 
estates  were  to  a  certain  extent  joint,  aai 
"that  the  descent  of  them  was  to  be  governed 
by  the  rules  regulating  the  descent  of  joint 
property.     Their  Lordships  do  not  say  whe- 
ther they  were  right  or  wrong.     In  the  li£9- 
time  of  the  two  widows  there   soems  to  have 
been  an  arrangement  by  which  the  widows 
were  left  in  possession  of  the  property,  but 
it  is  said  on  some  understanding  that  on  their 
death  it  was  to  go  as  if  it  were  joint  estate 
to  the  male  heirs.     Whatever  may  be  the 
merits  of  that  contention,   it  seems  to  their 
Lordships  impossible  to  resist  the  condnaiDa 
that  the  punchayet  which   is  alleged  to  hata 
been  held  was  held.     Possibly  the  fanrnt- 
stances  which  led  to  it  may  have  been  cireoa- 
stances  of  violence   tending  to   a  breach  d 
the  peace,  but  with  that  we  have  nothing  to 
do.     In  point  of  fact  their  Lordships  believe 
that  the  punchayet  was  held,  that  the  iknu> 
namah   was  executed  in  pursuance  of  that 
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punch  aye t,  and  that  the  possession  of  the 
lands,  which  is  now  admitted  to  be  in  the 
appellants,  followed  upon  the  execution  of 
thH  instrument.  It  is  unnecessary  to  consi- 
elder  'whether  that  document  was  obtained 
by  duress  or  fraud,  or  anything  of  that  kind, 
for  that  18  a  question  which  can  only  arise 
lietween  the  sons  of  this  lady,  who  executed 
it,  and  the  appellants;  but  if  the  transac- 
tions ahove  mentioned  did  take  place  then, 
then  it  follows  that  at  that  time,  which  was 
immediately  after  the  death  of  Indrabuttee, 
the  sons,  and  not  the  mother,  were  held  out 
4o  he  and  were  dealt  with  as  the  heirs.  If 
the  lady  had  not  then  been  insane,  it  seems 
moat  improbable  that  some  person  would  not 
have  put  forward  her  interest,  or  that  the 
appellants  would  have  dealt  with  those  as 
heira  who  really  did  not  possess  that  charac- 
ter. 

Therefore,  weighing  all  the  circumstances, 
their  Lordships  have  come  to  the  conclusion 
that  the  Principal  Sudder  Ameen  was  right 
in  the  view  which  he  took  of  the  evidence, 
that  Mussamut  Sreebuttee  was  of  unsound 
mind  at  the  time  of  her  mother  Indrabuttee's 
death,  and  that  consequently  the  plaintiflF 
in  the  action  has  failed  to  make  out  his  title. 
Their  Lordships  must,  therefore,  recommend 
Her  Majesty  to  reverse  the  decision  of  the 
High  Court,  and  to  order  that  in  Heu  thereof 
the  appeal  to  that  Court  against  the  decree 
of  the  Principal  Sudder  Ameen  dismissing 
the  appellants'  suit  be  dismissed  with  costs. 
The  appellants  must  also  have  their  costs  of 
this  appeal. 


The  3rd  December  1870. 

Present :  ^ 

Sir  James  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
Peel 

Question  of  faet—Onaa  on  Appellant. 

On  Appeal  from  the  High  Court  at  Calcutta.* 

*  From  the  jndgment  of  Loch  and  Seton-Karr,  J.  J., 
in  iU^ular  Appeal  No.  398  of  1864,  dated  2dth  May 
1866,-See  3  VY.  R.,  Civil  Rulings,  p,  66. 


Govind  Soonduree  Debea  and  others, 

versm 

Juggodumba  Debea  and  others. 

Upon  a  mere  question  of  fact  which  has  been  decided 
in  the  same  way  by  both  Courts  in  India,  the  appellant 
must  satisfy  the  Privy  Council,  beyond  all  reasonable 
question,  that  there  was  some  miscarriage  in  the  Court 
below  in  respect  of  some  principle  which  they  acted 
upon,  in  respect  of  some  presumption  to  which  too 
much  weight  was  giv«n,  vt  in  respect  of  something  as 
to  which  they  could  see  that  there  was  a  matter  of  prin- 
ciple involved  which  the  Privy  Council  ought  to  set 
right  for  the  guidance  of  the  Courts  of  India  in  other 


This  is  an  appeal  from  the  decision  of  the 
High  Court  of  Judicature  at  Fort  William 
in  Bengal,  affirming  a  decision  of  the  local 
Court.  The  question  was  a  mere  question  of 
fact  depending  upon  evidence,  and  depending 
upon  the  inferences  to  be  drawn  from  the 
acts  and  conduct  of  the  parties. 

Their  Lordships  do  not  feel  themselves 
called  upon  to  go  as  minutely  into  the  details 
of  the  evidence  which  has  been  given  on  the 
one  side  or  on  the  other,  as  if  they  had  been 
a  Court  of  first  instance,  or  to  satisfy 
themselves  that,  if  they  had  been  such  Court 
of  first  instance,  they  would  have  concurred 
in  the  judgment  of  the  Court  below,  as  tiiat 
which  the  weight  of  evidence  was  in  favour 
of.  They  consider  that  in  accordance  with 
the  rule  which  has  been  more  than  once  laid 
down  at  this  Board,  upon  a  mere  question  of 
fact,  a  question  of  fact  which  has  been  decid- 
ed in  the  same  way  by  both  Courts  in  India, 
it  is  the  duty  of  the  Appellant  to  satisfy 
them,  beyond  all  reasonable  question,  that 
there  was  some  miscarriage  in  the  Court  be- 
low, in  respect  of  some  principle  which  they 
acted  upon,  in  respect  of  some  presumption 
to  which  too  much  weight  was  given,  or  in 
respect  of  something  as  to  which  they  could 
see  that  there  was  a  matter  of  principle  in- 
volved which  this  Board  ought  to  set  right 
for  the  guidance  of  the  Courts  of  India  ia 
other  cases. 
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In  this  case  the  question  was  a  mere  ques- 
tion of  fact,  and  both  Courts  seem  to  have 
gone  very  minutely  into  all  the  questions  of 
evidence.      The   Court  below  gave   a  very 
long  and   very   elaborate    judgment.      The 
Court  at  Fort  William  admits,   in  favour  of 
the   appellant,   that   abundnnce  of  oral  evi- 
dence had  been  produced  to  prove   the  fact 
of  the  permission  to  adopt  in  question   in 
tbe  cause  having  been   first  given  verbally 
and  then   in    writing,   but   they  say — "  We 
"  entirely  discredit  the  whole  of  the  evidence 
"  except  that  of  Dr.  Elton,  knowing  how  easy 
"it  is  when   family  disputes  nrise   to  raise 
*•  claims,  such  as  is  made  in  the  present  case, 
"  and  to  support  them  with  any   amount  of 
"  oral   evidence,    even    that   of  the   nearest 
**  relatives  of  the  family  who  generally  range 
"  themselves   on  one  side  or  the  ofher,   and 
"  who  cast  aside  all  regard  for  truth  in  order 
"  to  secure  the  success  of  the  party  whose 
"  cause  they  have  espoused ;    and  our  past 
"  experience  tells  us  that  such  is  particularly 
"  the  case  in  suits  to  uphold  or  set  aside 
*'  alleged  acts  of  adoption  in  Zillah  Mymen- 
"  singh,"  the   particular  Zillah   in  question. 
Now,  their  Lordships  do  not  feel  themselves  1 
at  liberty  to  say  that  this  was  not  a  true  I 
statement    of  the  practice  and  of  a    danger 
to  be   guarded  against.     The   Court  below 
goes  on  to  say, — "  There  are,  however,  rea- 
**  sons  beyond  this  general  one,  which,  in  our 
**  opinion,     render    this    testimony    utterly 
"  worthless,"   and   then   they    say  — "   We 
**  find  that  Woomesh  Chunder  died  in  1256, 
"  that  from  that  time  till  15th  Assin  1268, 
"  a  period  of  twelve  years,  nothing  was  done 
"  by  the  plaintiff  in  furtherance  of  the  per- 
"  mission  to  adopt  which,  as  she  alleges,  she 
"  had  received  from  her   husband ;  no  pub- 
"  licity  was  given  to  this  instrument,  no  care 
"  was  taken  to  register  nor  to  keep  it  in  her 
*'  own  custody,  and  the  instrument  itself  is 
"  not  to  be  found ;  but  the  plaintiff  comes 
"  into  Court  with  a  plausible  tale,   that  she 
'*  was  too  young  to  take  care  of  the   paper 
"  when   her  husband   died,   and  so  made  it 
"  over  to  her  father-in-law,  from  whose  cus- 
"  tody  it  passed  on  his  death  to  that  of  his 
"  son,  and  thus  on  his  widow  she  casts  the 
"  orvus  of  producing  it  or  the  odium  of  hav- 
"  ing  destroyed  it.     After  the   death  of  her 
'*  father-in-law   she  allowed  her  brothers-in- 
"  law  to  take  possession  of  the   estate,  made 
'^  no  attempt  to  make  the  adoption,  an  act 
"  which   would  have  secured  to  her  as  guar- 
"  dian  of  a  minor  adopted  son  a  large  share 
"  of  the  family  property,  but  she  proceeded 
"  with    her    mother-in-law   to   Benares    ap- 


"  parently  with  the  purpose  of  speniding  the 
"  remainder  of  her  life  there,  when  the  imex- 
"  pected  death  of  her  youngest  brother-io^w 
"  brought  her  back  to  the  fiamily  resideooe, 
"  prepared  to  contest,   with  his  widow,  tbe 
"  right  to   the   possession   of  the   property, 
"  and  supporting  her  claim  by  any  amoafet 
*'  of  hard  swearing  which  un6<»iipuIoas  {«r- 
"  ties  about  her  do  not  hesitate  to  put   fer- 
*'  ward  in  her  behalf.     So  long  as  any  male 
"  member  of  her  husband's   family  remained 
"  alive,  she  took  no  steps  to  carry  oat  her 
"  husband's    permission    to  adopt ;    bat   no 
'^  sooner  has  the  last  male  member  deceased 
"  and  the  possession  of  the  property  devolTad 
"  on  his  widow,  than  the  plaintiff  suddady 
I  "  starts  up  from  her  long  sleep  and  tries  to 
i  ^'  get  possession  by  ^  alleged  dormant  per 
"  minion  to  adopt."     The   inference  drawn 
by  the  Court  below  from  that  statement  of 
facts,  was  that  the  whole  conduct  of  the  lady 
and  the  conduct  of  the  fieanily  was   inoonsis- 
tent  with  the  oral  testimony  which  was  given, 
and  they  preferred  that  inference  so  drawn 
from  such   conduct   to  the   oral  testimony. 
The  Court  then   proceeded  to  deal  with  tbe 
evidence  of  Dr.  Elton,  which  they  considered 
to  l>e  the  only  oral  evidence  that  might  be 
entitled  to  credit.     They  came  to  the  coDdn- 
siou  that  it  was  mere  hearsay  testimoi^,  m 
which  opinion  this  Court  also  agrees. 

Their  Lordships  are  unable  to  see  any  soffi* 
cient  ground  whatever  upon  which  they  oan 
say  that  the  High  Court  in  Bengal  was  wroi^ 
in  preferring  the   conclusions   to   be  drawn 
from  these  acts  and  the  conduct  of  the  par- 
ties to  the   oral   testimony,   that  testimony 
being  of  a  kind,    which,    in   their  Lorddiip^ 
experience,  is  generally  liable  to  be  doufalf 
suspicious,   there   being  also  an  amount  of 
conflicting  evidence.     There  is  also  this  &flt 
which  is  not  mentioned  in  the  judgment,  but 
which  has   struck  their  Lordships, — a  doctt- 
ment  which   is   proved   in  evidence,    whiA 
seems  to  be  an  authentic  document,  by  which 
the  father-in-law,  years  before  his  death,  re- 
gisters another  deed  or  power  of  adoption  m 
the  same  family,  reciting  in  it  that  there  w«i 
no  power  of  adoption  given  in  respect  of  Ml 
eldest  son  who   is  deceased, — a  fact  whidi 
apparently  he   had   no  reason   whatever  for 
inventing  if  it  were  not  true. 

On  the  whole,  their  Lordships  are  of  opi- 
nion that  there  are  no  sufficient  grounib 
for  disturbing  the  conclusion  which  was  ar- 
rived at  by  the  High  Court,  and  they  will 
humbly  recommend  Her  Majesty  that  tiris 
appeal  be  dismisseb  with  costs. 
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The  5th  December  1870. 

present : 

Bir  James  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
Peel. 

Benamee  pnrohase— Onus  probandl— 
Xilfe-intereBt. 

On  Appeal  from  the  High  Court  at  Calcutta.^ 

Eajah  Chundernath  Roy 

versus 

Ramjoy  Mozoomdar. 

Plaintiff  sued  for  the  recovery  of  cerUia  property 
on  the  allegation  that  though  the  property  was  pur- 
chased by  Ay  his  adoptive  mother,  benamee  in  the  name 
of  B,  yet  that  she  purchased  it  out  of  her  own  separate 
income  so  as  to  make  it  her  property,  and  that  plaintiff, 
as  her  heir,  was  on  her  death  entitled  to  the  property. 
The  defendant  denied  that  the  purchase  was  made  with 
the  money  of  A,  and  averred  that  the  property  was  pur- 
chased with  the  money  of  B,  the  person  in  whose  name 
the  purchase  stood. 

Held  that  the  defendant's  answer  was  substantially 
an  argumentative  traverse  of  the  truth  of  the  plaint- 
iffs story,  and  that  the  material  issue  was,  not  whether 
the  defendant's  averment  of  purchase  with  the  money 
of  B  was  made  out,  but  whether  the  plaintiffs  story  of 
purchase  by  A  with  her  own  money  benamee  in  the 
name  of  B  was  true. 

Held,  further,  that  even  if  A  purchased  the  property 
with  her  own  money,  yet  nevertheless  if  she  purchased 
it  with  the  express  intention  at  the  time  that  after  her 
death  it  should  go  to  5,  in  whose  name  she  purchased 
it,  that  would  not  be  a  purchase  benamee  within  the 
meaning  of  the  real  issue  in  the  case,  and  that  it  would 
make  no  difference  in  point  of  law  whether  A  did  or  did 
not  reserve  a  life-interest  and  control  over  the  diaposi- 
lion  of  the  proceeds  of  the  property  during  her  life. 

This  was  a  suit  brought  by  Rajah  Chunder- 
nath  Roy,  as  son  and  heir-at-law  of  the  late 


♦  From  the  judgment  of  Kemp  and  Pundit,  J.  J.,  in 
Begular  Appeal  No.  454  of  1862,  dated  2nd  September 
1863, — see  Sevestre's  Gap  Numbt^r  for  186S,  page  150. 


Rajah  Anundnath  Koy  Bahadoor,  to  recover 
certain  properties,  six  in  number,  from  Ramjoy 
Mozoomdar,  the  nominal  defendant  being  the 
guardian  of  Chundernath,  alias  Ramchunder 
Chuckerbutty,  who  is  an  infant;  and  the 
ground  on  which  the  suit  was  brought  was, 
that  the  plaintiff  was  the  heir  of  the  Ranee 
Hurreepreah,  who  had  been  one  of  the 
widows  of  his  father,  of  whom  he  wus  the 
adopted  son,  and  to  whom  he  had  made  sonae 
very  liberal  allowances— the  prooerties  in 
question  having  been  purchased  by  her  out 
of  the  income  which  she  enjoyed.  There  is 
no  doubt  that,  under  these  circumstances,  he 
was  her  heir.  But  the  question  in  dispute 
was  whether  the  properties  in  question  had 
been  purchased  by  her,  as  it  is  called,  bena- 
mee,.. that  is  to  say,  had  been  purchased  in 
the  name  of  other  persons,  but  so  as  to  be 
her  property  ?  The  Court  below  have  de- 
cided that  they  were  not  so  purchased,  but 
were  purchased  with  an  intention  that  they 
should  go  ■  after  her  death  to  the  defend- 
ant. 

Now,   the    first  objection    taken    by    Sir 
Roundell  Palmer  was,  that  the  defence  relied 
on  in  the  case  wae  not  open  on  the  pleadings. 
For   that  purpose  it  is  necessary  shortly  to 
refer  to  what  the  pleadings  were.     Now,  the 
plaint    states    generally    the     circumstances 
under  which    the  plaintiff  says  he    became 
entitled,    that  Hurreepreah    had    purchased 
them  in   the  way  I  have  said,  benamee,  and 
accordingly  as  her  heir  they   came  to  him. 
Then  the  defendant  in  his  answer  no  doubt 
sets  up  a  case  which  was  not   maintained  by 
the  evidence  at  all,   that  they  had  not  been 
purchased  with  the  Ranee's  money,  but  had 
been  purchased  with  the  proper  money  of  the 
persons    in   whose   name   the  purchase  was 
made.     Then  the    material  issue    which  was 
directed  to  be  tried  by  the  Court,  being  the 
first    issue,   was   **  whether   Ranee   Hurree- 
"  preah,  the  stepmother  of  the  plaintiff,   was 
"  entitled   to,   and  in  possesion  of,    all  the 
**  contested  properties  by  acquiring  them   be- 
"  namee  of  the  persons  alleged  by  the  plain- 
"  tiff ;   or  whether  they   were   acquired  by 
"  the  several  persons  alleged  by  the  defend- 
*'  ant,  and  accordingly  held  in  their  possession, 
**  and  have  afterwards   come   to   the   minor, 
"  Ram  Chunder  ?"     Now,  it  is   obvious  that 
this  issue,  in  substance,  is  this — is  the   plaint- 
iff's story  stated  in  his  plaint  true,  or  is  the 
defendant's  story  stated  in  his  answer   true  ? 
It  is,  of  course,  a  possible  thing  that  neither 
of  the  stories  may  be  true,  and  the   question 
then   arises  which  of  these  two  alternatives 
of    the  issue    is    the    really   material    one  ? 
Their  Lordships  think  that  the  really  mate- 
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rial  one  is  the  first  part  of  the  issue,  ihs., 
is  the  plaintiff's  story  true  ?  It  is  not  as  if 
the  defendant's  defence  was,  as  we  should 
say  in  the  common  law»  a  plea  in  confession 
and  avoidance-— a  plea  which  admitted  that 
the  plaintiff's  story  was  true,  and  then 
avoided  it.  If  that  had  been  the  case,  and 
the  defendant  had  failed  to  prove  his  caae, 
of  course  the  defendant  must  have  failed  and 
the  plaintiff  ought  to  recover.  But  it  is 
substantially  what  at  common  law  we  should 
call  an  argumentative  traverse  of  the  truth 
of  the  plaintiff's  story,  for  it  does  not  admit 
that  one  word  of  it  is  true,  but  sets  up  cer- 
tain things  perfectly  inconsistent  with  it. 
The  real  truth  is  that  the  second  alternative 
of  the  issue  ought  to  be  rejected,  and  the 
real  question  is  **  whether  the  Ranee  Hur- 
*'  reepreah,  the  stepmother  of  the  plaintiff, 
"  was  entitled  to — "  which  I  think  must 
mean  was  entitled  to  at  th$  time  of  her 
death,  because  that  is  the  material  thing, 
**  and  in  possession  of  all  the  contested  pro- 
**  perties  by  acquiring  them  benamee  of  the 
**  persons  alleged  by  the  plaintiff."  If  the 
plaintiff  has  failed  to  prove  the  aflarmative 
of  that  issue,  if  it  appears  on  his  own  evi- 
dence that  they  were  not  so  purchased  and 
did  not  so  continue  at  the  time  of  her 
death,  the  consequence  is  the  plaintiff  must 
fail,  and  the  defendant  may  s^ — "  It  is 
"  wholly  immaterial  whether  1  prove  my  case 
*•  or  not;  you  have  not  proved  yours." 

Their  Lordships  are,  therefore,  of  opinion 
that  it  was  perfectly  open  to  the  Court  to 
decide  the  caefe  on  the  grounds  on  which 
they  do  decide  it.  Their  Lordships  are  also 
of  opinion  that  the  Court  below  have  not  at 
all  miscarried  in  point  of  law ;  that  if  the 
real  truth  of  the  facts  is  this,  that  though 
these  properties  were  purchased — as  unques- 
tionably on  the  evidence  their  Lordships 
think  they  were — with  the  money  of  the 
Ranee  Hurreepreah,  yet  nevertheless,  if  she 
purchased  them  with  the  express  intention 
at  the  time  that  after  her  death  they  should 
go,  as  to  those  which  were  purchased  first  to 
Sheeb  Soonduree,  and  as  to  those  which  were 
purchased  afterwards  to  Ram  Chunder,  that 
would  not  be  a  purchase  benamee  within  the 
meaning  of  the  issue  ;  that  would  not  be  a 
purchase  on  the  terms  that  the  property  was 
to  be  absolutely  hers  ;  but  would  be  a  purchase 
with  the  intention  of  benefiting  the  person 
in  whose  name  the  purchase  was  made ; 
and  their  Lordships  are  of  opinion  that  it 
would  make  no  difference  in  point  of  law 
whether  she  did  or  did  not  reserve  a  life-inter- 
est  and  control  over  the  disposition  of  the 
proceeds  of   the  property    daring  her  life. 


One  may  observe  that  on  the  evidence  it 
would  rather  appear  that  she,  during  her 
lifetime,  did  bestow  very  considerable  bene- 
fits on  both  the  mother  Sheeb  Soonduree  and 
the  boy,  so  that  practically  in  all  probability 
she  gave  them  quite  as  much  as  the  proceeds 
of  the  property. 

Well  then  the  Court  below  not  having  mis- 
carried in  point  of  law,  so  far  from  having 
miscarried  in  point  of  fact,  the  evidence  is 
very  strong  indeed  that  the  purchase  from 
the  very  beginning  was  made  with  the  inten- 
tion that  the  property  should  not  go  to  her 
heir-at-law,  but  should  go  to  Sheeb  Soonduree, 
or  if  Sheeb  Soonduree  was  dead  should  go  to 
Ram  Chunder.  It  is  really  quite  sufficieait 
to  refer  to  a  single  witness  at  page  29. 
''  The  witness  on  hearing  the  deposition  said 
*'  that  his  answer  to  the  question  by  tiie 
**  Court  has  not  been  taken  down  ;  my  answer 
''  is  that  the  Ranee  used  to  say  that  all  these 
*'  properties  were  Ram  Chunder's,  and  her 
"  care  was  that  they  remain  as  Ram  Chun- 
"  der's."  It  is  perfectly  plain  that  she  had 
purchased  them  with  the  original  intention 
of  benefiting  him  in  order  that  after  her 
death  they  might  go  to  him. 

That  being  the  case,  their  Lordships  are  of 
opinion  that  they  must  advise  Her  ICajesty 
that  this  appeal  should  be  dismissed. 


The  6th  December  1870. 

Present : 

Sir  James  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
PeeL 

Prejudloe  agralnat  party  to  suit— 
Transfer  of  suit— Applleatton  to 
Zillah  Jadgre. 

On  Appeal  from  the  Hi§h  Court  at  Afn^ 

Mohur  Singh, 

vereus 

Ghureeba  and  others. 

Where  there  is  a  general  feeling  in  a  district  aitaSnft 
the  party  to  a  snit,  and  such  y^rty  feels  that  be  is  aot 
likely  to  have  a  fair  trial  before  the  local  Judge  «ith  tbat 
feeling  in  the  district  against  h  m,  his  proner  coans  if 
to  petition  the  European  Judge  to  renoove  ue  caM  into 
his  Court  and  to  try  it  in  the  first  instance. 

This  case  has  been  before  three  Courts  in 
India,  of  which  the  High  Court  of  course 
merely  dealt  with  the  points  of  law  which 
were  raised  on  special  appeal,  and  have  not 
been  very  strongly  pressed  here.    There  are 
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two  questions  in  the  cause.  The  first  is 
whether  the  respondents,  the  plaintiffs  in 
the  Court  below,  have  succeeded  in  establish- 
ing that  when  their  puttee  was  confiscated 
and  Bold  under  one  of  the  penal  Acts  passed 
during^  the  time  of  the  mutiny,  it  was  pur- 
chased hy  the  appellant  in  the  name  of  his 
son,  upon  the  contract  or  understanding  that 
upon  payment  of  the  whole  purchase- money, 
of  which  the  plaintiffs  had  already  paid  part, 
the  rest  being  found  by  the  appellant,  they 
should  be  put  in  possession  of  the  whole  of 
their  ancestral  rights  in  the  puttee  ?  That 
is  a  question  of  fact;  and  if  that  agreement 
is  made  out  to  have  been  the  understanding 
and  contract  between  the  parties,  the  second 
question  is,  what  are  the  equities  which  should 
be  applied  to  it  ? 

Mr.  Leith  having  to  contend  with  the  judg- 
m^it  of  the  two  Courts  which  tried  the  ques- 
tion of  feet,  has   very  fairly  brought  to  our 
notice  certain  grounds  upon  which  their  con- 
clusion should  be  impeached,  and  it  is  im- 
possible to  deny  that  several  of  those  grounds 
have  some  foundation.     He  has  urged,  first, 
that  a  considerable   amount  of  the  evidence 
admitted- was  mere  hearsay  evidence ;  secondly, 
that  among  the  evidence  which  was  impro- 
perly admitted   was   the   conviction    by  tlie 
Magistrate,  which  ought  not  in  any   point  of 
view  to   have  been   used  as  evidence  against 
the  party  in  the  civil  suit,  according  to  the 
strict  rules  of  evidence,  and   which  having 
been    reversed  by   the  Judge,  no  matter  on 
what  grounds,  had  ceased  to  be  a   standing 
conviction  against  the  appellant.     The  third 
ground  taken  was  the  state  of  feeling  against 
the  appellant  in  the  district ;  and  in  particu- 
lar the  strong  animosity  existing  between  him 
and  the  tehseeldar  and  Syud  Ali  Shah,   who 
were   two  of    the  witnesses ;    and   the   last 
ground  upon  which  the  finding   of  the   two 
Courts  was  impeached  was  the  strong  impro- 
babiUty  that  the   appellant,   who  had  been 
instrumental  in   bringing  to  justice   certain 
persons  of  this  village  connected   with  the 
plaintiffs,  should  have  been  the  person  chosen 
to  make  the  purchase  on  their  behalf. 

It  seems  to  their  Lordships  that  giving  full 
weight  to  all  these  objections,  there  is  still 
Bufficient  and  more  than  sufficient  proof  in  the 
unsuspected  evidence  given  in  the  cause  to 
support  the  decrees  against  which  the  appeal 
is  brought.  Their  Lordships,  of  course,  do 
not  give  to  a  decree  founded  upon  evidence 
which  has  been  so  impeached,  the  same  weight 
which  they  would  give  to  the  finding  of  an 
sndian  Court  upon  evidence  against  which  no 
luch  objection  can  be  alleged.     But  they  are 


not  in  the  position  of  a  Court  of  law  in  this 
country  before  which,  on  a  motion  for  new 
trial,  it  is  shown  that  evidence  improper  to  be 
admitted  has  been  admitted  before  the  Jury. 
The  Court  in  that  case  are  not  judges  of  fact, 
and  are  anable  to  say  what  weight  the  Jury 
may  have  given  to  the  evidence  that  ought  not 
to  have  been  admitted.  But  it  is  the  duty  of 
their  Lordships,  who  are  judges  of  the  fact  in 
such  a  case  as  this,  to  consider  whether,  throw- 
ing aside  the  evidence  which  ought  not  to 
have  been  admitted,  there  still  remains  suffi- 
cient evidence  to  support  the  decrees.  Their 
Lordships,  nevertheless,  must  express  their 
regret  that  the  Court  of  first  instance  in  the 
case  before  them  should  have  been  as  lax  as  it 
has  been  in  the  admission  of  evidence.  The 
improper  reception  of  evidence  is  always  to  be 
deprecated,  if  only  from  its  tendency  to  pro- 
voke an  appeal. 

Now,  setting  aside  all  the  hearsay  evidence* 
setting  aside  the  conviction — the  proceedings 
in  reference  to  which  seem  to  have  been  of  a 
somewhat  singular  character,  and  even  for  the 
sake  of  argument  admitting  that  the  tehseel- 
dar's  evidence  is  not  to  be  entirely  relied  upon, 
though  their  Lordships  are  by  no  means  pre- 
pared to  say  that  that  person  is  unworthy  of 
credit,  and  resting  solely  on  the  evidence 
which  was  given  by  the  bankers,  and  the 
person  described  as  the  zemindar  of  Baroot. — 
it  seems  to  their  Lordships  impossible  to  say 
that  the  finding  of  the  Court  below  was  wrong. 
The  bankers'  evidence  is  peculiarly  valuable, 
because  it  is  clear  upon  the  proceeding  that 
the  whole  of  the  village  of  Baroot  was  sold 
together.  The  bankers  were  the  persons  who 
were  employed  by  persons  interested  in  the 
other  puttee  forming  part  of  that  village  to 
purchase  it  on  their  account.  They  admit  such 
a  contract.  They  speak  from  their  own 
knowledge  to  the  fact  that  the  Singhs  bought 
in  the  same  way  for  the  benefit  of  the  persons 
interested  in  the  other  puttee,  and  they  speak 
also  to  payment  of  the  earnest- money.  The 
other  witness  is  apparently  a  witness  of  greater 
respectability  than  we  usually  find  in  such  a 
case.  It  is  impossible  for  their  Lordships  sit- 
ting here  to  estimate  the  force  of  the  argu- 
ments which  have  been  brought  against  the 
testimony  of  these  witnesses  by  Mr.  Leith  ;  it 
is  impossible  for  them  to  say  what  may  be  the 
feelings  which  have  possibly  prompted  their 
evidence  against  the  appellant.  Certainly  the 
general  feeling  of  the  district  seems  to  be 
strongly  against  him,  and  the  conviction  that 
the  transaction  which  the  plaintiffs  have  put 
forward  is  really  a  true  transaction  appears  to 
be  general.  But  can  we  thence  infer  that  the 
respondents'  case  is  a  false  story  ?    It  is  just 
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a«  likely  to  be  trae,  and  one  can  conceive  no 
story  which,  if  true,  would  be  more  likely  to 
create  a  general  feeling  against  the  appellant. 
If  he  felt  that  he  was  not  likely  to  have  a  fair 
trial  before  the  local  Jndge  with  that  feeling 
in  the  district  against  him,  his  proper  course 
was  to  petition  the  European  Judge  to  remove 
the  case  into  his  Court,  and  to  try  it  in  the 
first  instance.  But  if  he  has  not  done  that — 
if  he  has  taken  a  trial  in  the  ordinary  Court, 
and  tl^Git  Court  has  found  against  him,  and 
the  evidence  properly  received  appears  to 
their  Lordships  to  be  trustworthy,  or  at  least 
to  be  such  that  it  is  impossible  for  them  to 
say  that  it  is  not  trustworthy,— how  can 
tiieir  liOrdships  be  called  upon  now  to  set 
aside  the  finding  of  that  Judge,  coufirmed 
as  it  was  afterwards  on  appeal  by  the  Zillah 
Judge? 

In  the  Court  of  first  instance,  the  Princi- 
pal Sudder  Ameen  seems  to  their  Lordships 
to  have  mistaken  the  effect  of  the  contract, 
and  to  have  held  that  the  parties  were  entitled 
to  recover  only  such  a  proportion  of  the  lands 
as  the  sum  which  they  had  actually  paid 
might  be  taken  to  represent.  The  Zillah 
Judge,  Mr.  Sapte,  seems  to  have  put  a  more 
correct  interpretation  upon  the  contract.  He 
treated  it  as  a  contract  upon  which,  on  pay- 
ment of  the  balance,  they  would  be  entitled 
to  the  whole.  He  did  not  fix  a  period  at 
which  this  redemption,  if  one  may  so  call  it 
was  to  take  place ;  but  that  was  set  right  by 
the  decree  of  the  High  Court. 

It,  therefore,  seems  to  their  Lordships  that 
on  the  whole  -substantial  justice  has  been 
done  in  this  case,  and  they  will^  advise  Her 
Majesty  to  dismiss  the  appeal. 


The  7th  December  1870. 

Preseni: 

Sir  James  W.  Col  vile,  Lord  Justice  Jaaet, 
Lord  Justice  Mellish,  and  Sir  LawisoBe 
Peel. 


Siioo^sslon  —  Co-paroenary  — 
— Aaeestrai  pr*per^« 


On  appeal  from  the  Eigh  Court  at  CaUMa,^ 

Umritnath  Chowdhry 

veriua 

Gour^enath  Chowdhry  and  others. 

By  the  commoa  law  of  HindoostaiL,  the  deaoittit 
ia  co-parceny  where  no  other  custom  or  right  u  protti. 

The  fict  th&t  a  settlement  was  made  by  the  Goran- 
meat  in  the  name  of  an  elder  son,  and  that  he  bu  eoad' 
nued  to  be  solely  regiatered  firom  that  time  to  tfcis, 
affords  no  conclusive  evidenoe  a^ainH  the  title  of  tbt 
younger  brother  in  property  which  was  once  tAie  pio- 
perty  of  the  Cither.  The  mere  fact  that  one  of  tws 
brothers  was  roi^iatered,  so  as  to  be  the  pro{»rieior  is 
the  outer  world,  is  not  of  great  wei^t  on  that  pois^ 
if  there  h<<8  been  a  continuous  enjoyment  of  the  pf*- 
perty  by  both  brothers  upon  equal  terms. 

This  case,  which  has  occupied  the  greatsr 
part  of  two  days,  appears  to  their  Lordships, 
when  reduced  to  its  legitimate  and  reasonable 
dimensions,  to  be  a  very  short  case.  The  re- 
levant and  material  facts  are  few  and  not  sub- 
stantially in  dispute  for  any  purpose  wnicli 
their  Lordships  have  to  decide. 

The  contention  on  the  part  of  the  plaintiA 
below— the  resppudents  here — is,  that  a  osc- 
tain  ef^tate,  a  zemindary  with  accretions  which 
beyond  all  reasonable  question  had  been  ma/k 
by  the  investment  of  the  profits  of  that  estats^ 
was  an  ancestral  estate  which  descended  t» 
them  and  the  appellant,  who  was  a  cousin,  in 
coparceny.  It  is  admitted  that  by  the  osB- 
mo  a  law  of  Hiadostan,  the  descent  is  in  so- 
parceny  where  no  other  custom  or  right  is 
proved.  The  case  of  the  plaintiffs  was  thst 
this  property  was  ancestral  property,  whkh 
havl  belonged  to  their  grandfather,  one  Horjefi^ 
and  descended  from  Hurjee  upon  the  two  8eo% 
Bacharam  and  Sheebloll,  the  fathers  oi  thft 
respective  parties. 

The  case  mainly  relied  upon  in  the  Conrtis 
India  on  the  other  side  was,  that  there  WM 
no  foundation  whatever  for  this  aasertiaiy 
that  the  property  was  not  ancestral  propsf- 
ty — that  the  grandfather   never  had  any  p»- 

*  From  the  judgment  of  Kemp  and  Pundit,  J.  J^i* 
ReKulAT  Appeal  So.  474  of  1862,  decided  5th  OctiM 
1868,— not  reported. 
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perty  at  all,  bat  that  it  was  an  acquisition 
by  Bncharam  himself  under  a  grant  made  to 
him  individually- -or  as  we  should  say  in 
English  law,  an  acquisition  by  him  by  pur- 
chase ;  so  that  he  became  a  new  root  of 
descent,  and  so  that  the  common  title  alleged 
to  be  derived  from  the  grandfather  had  no 
existence. 

Now,  it  has  been  proved  to  the  satisfaction 
of  the  Court  below,  and  proved  entirely  to  the 
satisfaction  of  their  Lordships, — indeed  was 
hardly  disputed  at  last  in  the  arguments  at 
the  bar, — that  this  property  was  originally  a 
zemindary,  of  which  Hurjee,  the  grandfather, 
was  possessed.  Document  after  document, 
and  all  the  evidence  in  the  cause,  go  to  show 
that  Bacharam  in  the  first  settlement,  then  in 
the  decennial  settlement,  and  then  in  the 
perpetual  settlement,  claimed  to  have  it  made 
with  him  by  reason  of  his  hereditar}-  right  to 
the  zemindary  as  hereditary  zemindar.  That 
being  proved,  that  it  was  Hurjee's  property, 
and  that  Becharam  was  entitled  by  descent, 
of  course  the  next  proposition  would  equally 
follow,  unless  there  is  something  to  exclude 
it;  that  is,  that  he  would  not  be  entitled  to  it 
himself,  but  th^t  he  and  his  brother  would 
succeed  to  it  as  ca- parceners. 

Well,  has  anything  occurred  to  divest 
that  right  which  in  a  case  of  ordinary  pro- 
perty was  certainly  vested  in  the  two  jointly 
at  the  time  when  the  history  of  this  case 
begins  ?  Their  Lordships  are  unable  to  find 
anything  to  alter  the  right  which  existed  at 
the  time  when  the  descent  was  cast.  The 
tact  that  the  settlement  was  made  in  the 
name  of  the  elder  son, — whether,  originally, 
when  he  was  a  minor,  or  not, — the  fact  that 
he  has  continued  to  be  solely  registered  from 
that  time  to  this,  affords  no  conclusive  evi- 
dence against  the  title  of  the  shareholder. 
There  is  documentary  evidence,  on  the  other 
side,  of  his  being  recognized  as  a  shareholder, 
but  net  very  strong  or  very  conclusive  evi- 
dence. The  mere  fact  that  one  of  the  two 
brothers  was  registered,  so  as  to  be  the  pro- 
prietor to  the  outer  world,  does  not  seem  to 
their  Lordships  to  be  of  very  great  weight 
any  more  ihan  it  did  to  the  Court  below  ; 
and  in  respect  to  the  actual  enjoyment  of  the 
property,  there  has  been  beyond  all  question  a 
continuous  enjoyment  by  both  upon  equal 
terms.  The  two  lived  together;  the  families 
lived  together,  they  messed  together,  and  all 
the  marriage  and  funeral  ceremonies  and  other 
ceremonies  of  their  religion  were  performed 
at  the  joint  expense  out  of  the  income  of  the 
property,  and  apparently,  as  far  as  their 
Lordships  can  see,  upon  equal  terms,  and  not 


as  the  bounty  of  an  elder  brother  to  a  mere 
dependant  who  had  no  right  whatever  to  the 
property. 

It  appears  to  their  Lordships  therefore  that 
the  case  as  principally  allege!  in  the  Court 
below  hay  entirely  failed,  and  it  becomes 
necessary  to  consider  the  other  topics  which 
have  been  very  much  relied  upon  at  the  bar 
here,  as  they  were  at  a  late  part  of  the  case 
in  the  Court  below.  It  is  alleged  that,  ad- 
mitting it  to  have  been  Hurjee's  property,  ad- 
mitting it  to  have  been  ancestral  property  in 
that  sense,  it  was  property  which  descended 
to  Bacharam  as  the  eldest  male  heir  by  reason 
of  its  being  subject  to  a  custom  of  primogeni- 
ture. The  custom  of  piimogeniture  is  stated 
in  two  ways,  first  as  a  custom  of  a  district 
so  as  to  bring  it  within  the  Regulation  of  1 800 ; 
that  is  to  say,  it  is  the  custom  of  a  district 
supposed  to  be  a  jungl6  mehal  in  zillah 
Bhaugulpore.  Now  of  the  existence  in  any 
known  district  whatever  of  anything  which 
can  be  predicated  a3  a  jungle  mehal  in  which 
this  zemindary  is  situated,  there  is  neither 
pleading  nor  evidence.  There  is  nothing  at 
all  to  show  any  custom,  except  a  Collector's 
letter  with  respect  to  a  custom  extending  to 
all  the  zemindaries  throughout  the  whole 
Zillah  of  Bhaugulpore  ;  and  certainly  it  would 
be  very  strong  indeed  to  hold,  merely  upon 
that  evidence,  that  there  was  a  custom  proved 
extending  to  the  whole  of  the  ZiUah  of 
Bhaugulpore,  or  to  the  whole  of  any  undefined 
district  within  that  Zillah,  of  which  the  Court 
below  says  it  has  never  heard  anything,  it  be- 
ing, they  say,  perfectly  notorious  that  no  such 
custom  exists  within  that  district.  Well, 
then,  the  evidence  of  that  custom  appears  to 
their  Lordships  to  be  absolutely  nothing. 
Then,  there  is  the  other  custom, — supposed  to 
be  a  family  custom,  a  custom  of  this  particular 
family,  under  which  custom  it  is  alleged  that 
Bacharam  succeeded  at  such  a  time, — ^that  is 
before  the  year  1794,  in  such  a  way  as  to  ex- 
clude the  title  of  his  younger  brother.  Of 
that  family  custom  there  really  is  no  sufficient 
allegation,  if  there  be  any  allegation  at  fdl. 
Their  Lordships  find  nothing  on  the  pleadings 
to  raise  such  a  custom  as  that  in  the  manner  in 
which  it  ought  to  have  been  raised,  if  it  was 
intended  to  have  been  pleaded  and  proved  in 
this  case.  It  is,  in  fact,  inconsistent  with  the 
case  almost  entirely  relied  on  by  the  defendant 
in  the  Court  below  ;  that  is  to  say,  of  the  new 
acquisition  made  by  him  under  the  grant  or 
pottah  from  the  Government.  But  if  there  be 
anything  which  is  sufficient  to  raise  it,  which 
their  Lordships  do  not  see,  there  is  an  eqnal 
want  of  satisfactory  evidence  of  any  such 
custom.    There  i0  some  trace  in  the  CoUec- 
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tor's  letter  of  a  sort  of  general  custom  extend- 
iag  through  the  whole  of  Bhaugulpore,  all 
the  zemindaries  being  held  by  that  kind  of 
title;  but  the  genealogicnl  tree,  which  is  the 
only  thing  otherwise  which  is  in  evidence,  is 
certainly,  in  their  Lordships*  judgment,  in- 
sufficient to  found  a  family  cuBtom,  which 
the  Court  below  have  held  must  be  proved  by 
something  like  what  we  should  call  in  this 
country  immemorial  usage.  It  is  a  thing 
which  cannot  be  predicated  of  a  simple  and 
single  estate,  the  title  to  which  dates  from 
comparatively,  a  short  period  of  time  back. 
Both  these  cases  of  family  and  local  custom, 
the  burden  of  which  was  entirely  on  the 
defendant,  have  failed,  and  that  brings  it  back 
to  the  case  which  the  plaintiffs  below  had  to 
prove ;  that  is  the  simple  fact,  that  this  was 
ancestral  property  of  their  common  grand- 
fathdr. 

That  being  so,  and  it  being  substantially 
admitted  that  there  was  no  other  source  from 
which  the  acquisitions  could  be  made,  the 
decree  of  the  Court  below  seems  to  their  Lord- 
ships to  be  right,  and  they  will  therefore  re- 
commend Her  Majesty  that  the  decree  be 
affirmed  aud  the  appeal  dismissed. 


The  8th  December  1870. 

Present : 

Sir  James  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
Peel. 

«Pltie— Conveyance— Adoption— Deeds 
— Susploion— Peijury  and  forg'ery. 

On  appeal  from  the  High  Court  at  Calcutta,* 

Kali  Ohunder  Chowdhry, 

versuB 

Shib  Chunder  Bhadoory  and  others. 

Where  a  Hindoo  executes  a  kobaU  in  favor  of  another 
at  a  tiiae  when  he  has  no  title  to  the  property,  hia  sub- 
sequently becoming  entitled  as  heir  would  not  make  the 
kobala  good. 

The  mere  circumstance  that  a  deed  of  adoption  b  not 
retfiBtered,  is  ao  ground  why  the  adoption  should  not  be 
believed. 

Instiuo^n:^  which  art  proved  by  all  the  atteetin^ 
witnesses  and  againsti  wUicb  there  is  no  evidence  on  the 
other  side,  ought  not  to  be  set  aside  ami  treated  as  worth 
Bothing  on  »  mere  possible  suspicion  of  perjury  and  fbr- 
ger>'. 


*  From  tlM  ja^igmeat  of  E.  Jackson  and  Glo^^er.  J.  J., 
in  Special  Appeal  No.  9554  of  1^4,  dated  12 th  April 
1865,-2  W.  \  Civil,  p.  281. 


This  is  an  action  brought  to  recover  a  ta- 
look,  called  No.  396,  Sakeer  Mamood,  and  both 
the  plaintiffs,  who  are  respondents  in  this 
appeal,  and  the  first  defendant,  who  is  the 
appellant,  claim  by  deeds  under  the  same 
owner,  viz.,  Godadhur  Toee.  A  kobala  under 
which  the  plaintiffs  claim  was  the  first  ex- 
ecuted in  point  of  time.  It  was  not  a  kohala 
executed  to  the  plaintiffs  themselves,  but  was 
executed  to  Kedar  Nath  Lahoory,  who  is  the 
third  defendant,  and  who  subsequeutly  exe- 
cuted another  kobala  to  the  defendants.  But 
it  was  objected  on  the  part  of  the  first  de- 
fendant in  the  Courts  below,  and  also  betore 
us,  that,  at  the  time  when  Godadhur  Toee 
executed  that  kobala  under  which  the  plaint- 
iffs claim,  he  had  no  right  or  title  to  the 
property  in  question  at  all.  It  appears  to  be 
admitted  on  all  hands  in  the  Court  below 
that  if  he  had  no  title  to  the  property  at  the 
time  he  executed  that  kobala,  his  subsequent- 
ly becoming  entitled  as  heir  would  not  make 
the  kobala  good. 

Now,  the  question  whether  he  had  any 
title  to  the  property  at  the  time  he  executeJ 
that  kobala  appears  entirely  to  depend  upon 
this; — whether  Hurree  Coomar  Toee,  who 
was  the  original  owner  of  the  property,  had 
adopted  Beny  Chunder  as  his  adopted  son 
during  his  lifetime;  because,  if  he  had  so 
adopted  him,  then  Beny  Chunder  was  the 
heir  of  Hurree  Coomar  and  became  entitled 
to  the  property  on  Hurree  Coomar's  death ; 
and  as  Beny  Chunder  did  not  die  until  after 
the  execution  of  the  first  kobala  by  Goda- 
dhur Toee,  un^er  which  the  plaintiflfe  claim, 
if  the  adoption  of  Beny  Chunder  was  gool, 
then  that  kobala  was  bad  and  the  plaintiffs 
have  not  made  out  their  title. 

The  whole  question,  therefore,  turns  on 
whether  there  was  a  good  adoption  of  Beny 
Chunder  by  Hurree  Coomar.  The  two  Courts, 
the  first  Court  before  which  the  case  waft 
heard  and  the  Court  of  Appeal  have  come 
to  different  conclusions  on  the  question.  The 
Judge  of  the  first  instance — although  he 
mentions  other  grounds,  which  their  Lord- 
ships do  not  think  tenable  for  his  deeisioa— 
came  to  the  conclusion  that  the  adoption  waa 
good.  He  believed  the  evidence  of  it,  and 
believed  that  the  documents  relating  to  it 
were  genuine  documents.  One  the  other 
hand,  the  Principal  tiki'lder  Ameen  came  to- 
the  conclusion  that  the  adoption  never  had 
taken  place  at  nil  ^  he  disbelieved  the  wit- 
nesses who  spoka  to  it,  and  seems  to  hare 
come  to  the  conclusion  tliat  all  the  document* 
which  were  produced  in  support  of  it  were 
forgeries. 
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Now,  their  LordshipB  have  oarefaliy  exa- 
mined the  evideDce  on  the  one  side  and  on  the 
other  ;  and  they  are  of  opinion  that  the  evi* 
dence  in  favour  of  the  adoption  very  greatly 
preponderates.  The  adoption  is  proved  by  a 
considerable  number  of  apparently  respect- 
able persons,  and  the  documents  necessary  to 
constitute  an  adoption  are  produced  and 
proved  by  the  attesting  witnesses.  It  will 
be  right,  however,  to  examine  the  reasons 
given  by  the  Principal  Sudder  Ameen  for 
refusing  to  believe  that  the  adoption  had  taken 
place.  In  the  first  place,  it  is  said  that  there 
are  not  sufficient  members  of  the  family  and 
persons  of  the  same  caste  called  as  might  have 
been  expected.  The  answer  to  that  appears 
to  be  very  clear,  vtz.,  that  it  is  admitted  on  all 
hands  that  Hurree  Coomar  had  in  fact  no  re- 
lations whatever  except  this  Godadhur  Toee, 
who  was  a  very  distant  relation,  and  there- 
fore it  is  impossible  that  others  should  have 
been  called.  Then,  another  objection  that  is 
made  is  that  the  priest  of  the  family,  who 
appears  to  have  been  the  person  who  is 
alleged  to  have  performed  the  ceremony, 
when  called  as  a  witness  denies  that  there 
was  any  adoption  at  all.  It  appears,  how- 
ever, that  this  very  priest  is  himself  a  wit- 
ness to  the  deed  of  gift,  andi  he  denies  that 
that  deed  was  a  genuine  deed,  and  says  that 
he  himself,  in  fact,  was  a  party  to  the  subse- 
quent fabrication  of  it ;  his  story  being  that 
the  adoption  was  a  thing  which  had  not 
taken  place  at  all  in  Hurree  Goomar's  life-time, 
but  was  only  thought  of  after  his  death. 
Their  Lordships  are  of  opinion  that  no 
weight  whatever  ought  to  be  given  to  the 
evidence  of  a  witness  who  himself  comes  and 
■ays,  not  only  that  the  deeds  were  forged, 
bat  that  he  himself  had  been  a  party  to  the 
making  of  them.  Then  it  is  said  that  the 
barber  also  gives  evidence  against  it. 
Whether  the  witness  who  is  supposed  to  be 
the  barber  was  the  barber  or  not  does  not  at 
all  dtarlj  appear.     He  does  not  himself  say 


that  he  was  a  barber  ;  he  only  says  thnt  he 
was  a  ryot  who  had  the  means  of  knowing, 
and  who  knew  something  about  it,  because, 
he  says,  he  occasionally  went  to  the  house. 
But  then  it  is  a  very  strong  confirmation  of 
the  truth  of  the  adoption  that,  with  one  ex- 
ception, all  the  witnesses  who  are  called 
against  the  adoption  and  profess  tcTsay  there 
was  no  adoption,  admit  that  this  boy,  Beny 
Chunder,  was,  some  say  one  year  and  some 
two  years,  before  Hurree  Coomar's  death 
brought  to  Hurree  Coomar's  house,  and  there 
lived  with  him  and  was  brought  up  in  fact 
as  his  son,— one  of  them  says  with  a  view  to 
adoption.  Now,  no  doubt,  that  does  not  of 
itself  make  an  adopted  son  or  make  him  the 
heir ;  but  when  you  find  a  larger  body  of 
witnesses,  who  appear  to  have  had  quite  as 
much  or  better  knowledge  of  the  facts,  come 
and  say  that  the  ceremonies  of  adoption  were 
actually  performed  and  that  they  were 
present  at  them,  and  that  the  deeds  were 
genuine  deeds,  then  the  fact  that  these  wit* 
nesses  who  deny  the  adoption  are  obliged  to 
admit  that  the  boy  was  being  brought  up  in 
the  house  during  Hurree  Coomar's  life- lime 
very  strongly  confirms  their  evidence. 

It  is  said  also  that  the  deeds  were  not  re- 
gistered. If  they  had  been  registeied  it 
would  have  been  more  clear,  but  it  appears 
to  be  such  a  common  thing  not  to  rogister 
deeds  that  their  Lordships  cannot  think  the 
mere  circumstance  of  their  not  being  re- 
gistered is  any  ground  why  the  adoption 
should  not  be  believed.  Then,  indeed,  the 
Judge  who  disbelieves  the  adoption  himself 
refers  to  the  wuseatnamah,  which  was  ex- 
cuted  by  the  widow  appointing  the  guar- 
dians, as  a  genuine  instrument.  If  that  is  so 
it  is  the  strongest  evidence  of  the  adoption, 
for  it  in  terms  recognizes  the  adoption  as 
having  been  made. 

It  is  important  also  to  consider  on  which 
side  the  possession  went,  because  if  the   adop- 
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tion  was  reooguized  soon  or  imqiediately  after 
Hurree  Coomar's  death  and  between  his  death 
and  the  death  of  the  adopted  son,  and  the 
adopted  son  was  the  party  in  possession  and 
not  the  alleged  heir,  that  is  very  much  in 
favour  of  the  adoption.  Now  the  great  weight 
of  eNidence  clearly  is  that  the  adopted  son  was 
in  possession.  There  was  an  inquiry  before 
the  Magistrate,  which  resulted  in  the  adoption 
being  recognized ;  the  guardians  of  the  infant 
took  possession ;  they  gave  a  lease  of  the  pro- 
perty to  the  third  defen  lant,  under  which  he 
took  possession  and  under  which  possession 
has,  in  fact,  been  kept  up  to  the  present  time. 
Therefore,  the  possession  has  gone  along  with 
it,  and  though  Godadhur  Toee  certainly  seems 
to  have  executed  this  kobala  to  the  party 
under  whom  the  plaintiffs  claim,  he  did  not, 
as  far  as  their  Lordships  can  see,  during  the 
life  of  the  adopted  son  take  any  other  step 
whatever.  It  is  proved  by  two  witnesses  that 
the  purchase- money  which  he  was  to  receive 
was  not  paid  at  the  time  ;  whether  it  has  been 
paid  afterwards  is  left  in  a  great  deal  of  doubt, 
and  that  circumstance  tends  to  show  that  he 
was  not  the  real  owner  in  possession  but  a 
person  who  was  merely  selling  a  possible 
title. 

Under  these  circumstances,  their  Lordships 
are  of  opinion  that  although,  no  doubt,  it  may 
be  desirable  carefully  to  examine  cases  of  pos- 
sible fraud,  yet  that  instruments  which  are 
proved  by  all  the  attesting  witnesses,  and 
against  which  there  is  no  evidence  on  the 
other  side,  ought  not  to  be  set  aside  and 
treated  as  worth  nothing  on  a  mere  possible 
suspicion  of  perjury  and  forgery. 

There  was  an  appeal  to  the  High  Court 
purely  on  points  of  law,  but  those  points  have 
not  been  argued  before  their  Lordships — in 
fact,  they  have  been  abandoned. 

Their  Lordships  will  therefore  recommend 
Hot  Majesty  to  affirm  the  decision  of  the 
High  Court  disDUMing  the  special  appeal ;    to 


allow  the  appeal  so  far  as  it  relates  to  tha 
decree  of  the  Principal  Sadder  Ameeo,  to 
reverse  that  decree,  and  to  declare  that  in 
lieu  thereof  a  decree  should  be  made  dia- 
mbsing  the  appeal  from  the  Court  of  firrt 
instance  with  costs ;  to  declare  further  that 
any  costs  which  the  appellant  may  have  paid 
in  India  other  than  the  costs  of  the  special 
appeal  be  repaid  to  him :  the  appellant  to  have 
the  costs  of  this  appeal  except  so  far  as  thej 
have  been  increased  by  appealing  against  the 
decree  of  the  High  Court. 


The  8th  December  1870. 
Present : 

Sir  James  W.  Colvile,  Lord  Justice  Jamet^ 
Lord  Justice  Mellish,  and  Sir  Lawrence 
Peel. 

Kortgragre— CoBslderation-moneT — 
ForeoloBore— fistoppel. 

On  appeal  from  the  High  Court  at 
Calcutta  ^ 

Ram  SuruQ  Siogh, 

.    versu9 
Mussamut  Pran  PeareQ. 

A  defendant  who  has  execnted  a  mortgage  and  femu 
aUy  acknowledged  under  his  band  and  seal  the  caooipt 
of  the  con«ideration,  money  may,  in  a  salt  for  foreelosnra 
by  the  mortgagee  out  of  possession,  deny  that  tha. 
money  was  advanced,  the  mortgage  deed  not  ereatittg 
any  estoppel. 

In  this  case  their  Lordships  are  of  opioioa; 
that  it  is  impossible  to  treat  Uiis  deed  of 
condiiional  sale  and  mortgage  as  creating 
any  estoppel.  It  is  sought  to.  be  enforced 
by  a  person  out  of  possession.  It  is  is. 
truth  the  case   of  a   common   mortgage  is 

*  From  the  judgment  of  Steer  and  Leving«,  J.  J.,  iir 
Regular  Appeal  No.  147  of  1864,  dated  21et  SepUnbic 
18(&,— 1  W.  R.,  p.  166. 
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which  the  defeodant  says  there  never  was 
the  money  advanced.  It  is  open  to  a  mort- 
gagor in  this  country  to  deny  that  the 
money,  the  receipt  of  which  is  formally  ac- 
knowledged under  his  hand  and  seal,  was  ad- 
vanced, and  to  cut  it  down  to  a  nominal  'sum 
or  nothing.  That  being  so,  and  the  instru- 
ment being  relied  upon  by  a  person  out  of  pos- 
session seeking  to  obtain  possession  through 
the  medium  of  a  foreclosure  suit,  it  appears 
to  their  Lordships  that  there  is  nothing  what- 
ever to  prevent  the  defendant  from  showing 
the  real  truth  of  the  transaction.  Then 
with  regard  to  the  supposed  estoppel  by 
pleading,  it  is  equally  clear  that  a  pleading  by 
two  defendants  against  the  suit  of  another 
plaintiff  never  can  amount  to  an  estoppel 
as  between  them.  Their  Lordships  are 
satisfied  that  the  decision  of  the  High  Court 
was  quite  right.  Their  Lordships  will, 
therefore,  advise  Her  Mojesty  that  it  be 
affirmed  and  the  appeal  dismissed  with 
costs. 


The  10th  December  187L 

Present : 

Sir  James  W.  Colvile,  Lord  Justice  James, 
and  Lord  Justice  Mellish. 

Zvaaea—Praotloe— Appellate  Court. 

On  Appeal  from  the  High  Court  at  Agra. 

Mussamut  Mitna 

versus 

Syud  Fuzl  Rub  and  others. 

Obflervations  on  the  settling  of  issues  hj  Courts  of 
original  jurisdiction  under  the  Code  of  Civil  Procedure, 
and  on  the  duty  of  an  Appellate  Court  when  an  objec- 
tion is  made  before  it  that  the  first  Court  did  not  lay 
down  issues  in  a  case. 

It  has  candidly  been  admitted  by  the 
learned  Counsel  for  the  appellants  that  in 
this  case  they  would  despair  of  inducing 
iheir  Lordships  to  interfere  with  the  finding 
of  the  Courts  in  India  upon  the  questions  of 
fact,  and  the  conclusions  which  they  have 
drawn  from  the  evidence  on  the  record. 
The  question  upon  the  appeal,  therefore, 
is  narrowed  to  this,   has  there  been  in  this 


cause  such  a  mis-trial  as  renders  it  incum- 
bent upon  their  Lordships  to  reverse  the 
decisions  under  appeal,  and  to  remand  the 
case  for  the  settlement  of  proper  issues  and 
a  re-trial  upon  those  issues  ? 

Their  Lordships  are  desirous  to  say  no- 
thing which  may  have  the  effect  of  introduc- 
ing any  laxity  in  the  Courts  of  India  in 
regard  to  the  observauce  of  those  provisions 
of  the  Code  which  direct  the  settlement  of 
issues,  provisions  which  their  Lordships  re- 
gard as  most  imporiant.  But  they  do  not 
find  in  the  Code  anything  which  says  po- 
sitively that  the  omission  to  settle  those 
issues  is  fatal  to  the  trial.  With  respect  to 
the  former  decisions  of  this  Court,  it  is  to 
be  observed  that  the  decisions  upon  the  re- 
gulations which  preceded  the  passing  of  this 
Code  of  Procedure  were  not  altogether  uni- 
form. Most  of  them  show  their  Lordships* 
desire  to  maintain  the  strictness  of  the  obli- 
gation on  the  Judges  of  the  country  Courts 
to  record  the  points  to  be  tried,  but  there  is 
one  which  has  been  cited  by  Sir  Roundell 
Palmer  which  certainly  shows  that  they  did 
not  in  all  cases  consider  the  omission  to  be 
fatal.  Those  regulations,  moreover,  con- 
tained words  to  the  effect  that  no  evidence 
should  be  given  except  upon  points  which 
had  been  recorded.  The  case  in  11  Moore, 
which  is  a  case  upon  the  Code  of  Procedure, 
appears  to  have  been  complex,  and  the 
explanation  given  for  what  took  place  in 
that  case  certainly  shows  that  their  Lord- 
ships may  have  been  exercising  a  discreiion 
which  cannot  now  be  questioned.  All  these 
cases,  however,  differ  from  the  present  case 
in  this  respect.  In  this  case  the  omission 
to  raise  the  issues  was  brought  before  the 
notice  of  the  Appellate  Court.  The  Appel- 
late Court  expressed  its  regret,  and  their 
Lordships  are  glad  to  observe  that  it  did 
express  its  regret  that  the  Judge  below 
had  omitted  to  settle  the  issues.  The  Court, 
however,  nevertheless  conceived  that  it  was 
not  under  any  positive  obligation  to  remand 
the  case  ;  but  seeing  that  the  parties  had 
gone  to  trial  knowing  what  the  real  question 
between  them  was,  that  the  evidence  had 
been  taken,  and  that  the  conclusion  had 
been  in  the  opinion  of  the  Appellate  Court 
correctly  drawu  from  that  evidence,  they 
thought  it  within  their  competence  to  affirm 
that  decision  without  sending  the  case  back 
for  a  re-trial.  Their  Lordships  sitting  here 
are  not  prepared  to  say  that  the  Court  had 
not  power  to  do  so  under  the  d64th  Section 
of  the  Code.  At  all  events  it  appears  to 
their  Lordships  that  there  is  nothing  in  the 
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Code  which  made  it  imperative  upoa  the 
Appellate  Court,  or  now  makes  it  impera- 
tive upon  their  Lordships,  to  yield  to  that 
objection,  and  therefore,  fully  concurring  in 
the  observations  made  by  the  Appellate 
Court  that  it  was  the  duty  of  the  Judge  to 
settle  the  issues,  and  that  it  was  much  to  be 
regretted  that  he  omitted  to  settle  those 
issues,  they  still  think  that  under  all  the 
circumstances  of  the  case,  substantial  justice 
having  been  done,  there  has  not  been  that 
fatal  mis-trial  of  the  cause  which  vitiates 
all  the  proceedings  and  renders  a  new  trial 
necessary. 

Their  Lordships,  in  coming  to  this  con* 
elusion,  have  had  regard  to  the  circumstance 
that  no  objection  seems  to  have  been  taken 
in  the  Court  below  to  dealing  with  the  case 
without  the  settlement  of  the  issues.  If 
the  objection  had  been  taken,  their  Lord* 
ships  think  that  the  appellant  would  have 
stood  on  higher  grounds,  and  it  would  thtn 
have  been  very  difficult  to  say  that  a  trial 
proceeding  in  the  face  of  the  objection  could 
be  held  to  be  regular  for  any  purpose. 
They  do  not,  however,  mean  to  affirm  that 

mere  waiver,  or  rather  the  omission  to  take 
the  objection,  is  in  all  cases  sufficient  to 
purge  the  irregularity.  They  are  of  opinion 
that  if  it  had  appeared  that  substantial 
justice  had  not  been  done,  the  objection 
might  well  have  been  taken  when  it  was 
taken  before  the  Appellate  Court,  and  when 
taken  ought  to  have  prevailed.  But  being 
of  opinion  that  there  has  not  in  this  case 
been  a  failure  of  justice  in  consequence  of 
the  omission  to  settle  the  issues,  their 
Lordships  are  not  prepared  to  send  it  back 
for  further  litigation,  and  they  must  there- 
fore advise  Her  Majesty  to  dismiss  the  ap^ 
peal  with  costs. 


The  10th  December  1870. 

Present  : 

Sir  James  W.  Col  vile,  Lord  Justice  James,  and 
Lord  Justice  Mellish. 

Appeal— Hindoo    widow— Saoceftstom 
— Satoppel. 

On  Appeal  from  the  Eigh  Court  at  Agra. 

Mussamut  Qodey  Koowur, 

versus 

Mussamut  Ladoo  and  others. 

Where  a  case,  heard  in  review  before  the  four  Jndra 
of  the  late  Sadder  Court  at  Agra,  was  left  andedded  fht- 
cause  the  four  Judges  were  equally  divided  in  opiaiui) 
when  the  High  Court  in  the  North-Westem  Provimsi 
was  established,  it  was  held  that  one  of  the  Judges  of  the 
High  Court  sitting  as  a  single  Judge  had  jurisdictioB 
under  Section  27  of  the  Letters  Patent  to  hear  and  da- 
termine  the  case. 

B  B,  a  Hindoo,  had  2  sons,  JT  5  and  5  A  and  a 
widow  (L.)  K  S  pre-deceased  B  B.  S  L  was  after- 
wards Siven  in  adoption  by  jB  B  and  L  to  the  widow 
(OJ  of  K  S,  but  such  adoption  was  invalid  as  K 
S  had  not  given  0  permission  to  adopt  B  B  &jd 
his  son  K  8  then  died,  the  latter  surviving  the  former 
Before  his  death,  B  B  mortgaged  the  property  in  wiL 
and  in  a  suit  brought  in  the  name  of  S  L  after  bis  deatk 
against  the  mortgagees,  L  put  in  a  peiidon  in  which  she 
agreed  that  S  L  &nd  0  should  alone  be  entered  as  the 
owners  of  the  property  and  that  her  own  name  sboald 
be  omiited.  In  a  further  suit  for  redemption  of  the 
mortgage,  L  put  in  another  petition  in  which  she  said 
she  had  no  claim  whatever  to  the  proprietarv  rights  in 
the  propertv,  and  that  0  in  her  own  right  and  as 
guardian  of  S  L  was  the  proprietor  and  owner.  L  now 
sued  the  widow  of  K  S  alleging  that  she  is  the  heir  of 
S  L  and  as  such  entitled  to  the  property. 

Held  that  on  the  death  of  B  B,  8  L  became  his  heir, 
and  upon  the  death  of  8  L,  L  was  entitled  to  the  pro- 
perty, 

^  Held  further,  that  L  was  not  estopped  by  her  peti- 
tions in  the  two  i»uils  referred  to  from  claiming  the  proper- 
ty as  heir  to  8  L,  as  at  the  time  she  presented  tbe 
petitions  she  had  not  in  fact  any  interest  iir  the  proper- 
ty at  all;  and  that  assuming  that  L  did  intend  to  convey 
a  part  interest  in  the  property,  which  she  supposed  or  as- 
sumed she  had,  she  could  not,  on  any  principle  of  law  <«• 
i'ustice,  be  prevented  from  setting  up  her  real  right  as 
leir  of  her  son  when  that  right  actually  accrued. 

The  first  question  in  this  case  is,  whether 
there  was  any  jurisdiction  in  the  Chief  Justice 
for  the  North- Western  Provinces  to  make  tbe 
decree  from  which  the  appeal  is  brought,  in 
the  Court  below  .^  Now  the  matter  has  been 
inquired  inio,  their  Lordships  are  clearly  of 
opinion  that  there  was  such  jurisdiction.  Tbe 
appeal  had  been  brought  to  the  Sudder  Adaw- 
lut  of  the  North-Western  Provinces,  and  the 
Judges  of  that  Court  had  given  a  decisioo. 
Then  an  application  had  been  made  for  a  re- 
view, and  an  order  was  made  that  the  case 
should  be  heard  on  review.  It  was  so  heard 
before  four  Judges,  who  were  equally  divided 
in  opinion.     By  thfe  Law  as  it  then  stood,  at 
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appears  by  the  order  made  at  the  end  bi  their 
jadgment,  they  being  equally  divided  in  opi- 
nion, the  case  was,  under  the  provisions  of 
Section  7,  Eegulation  YI  of  1831,  referred  for 
the  opinion  of  one  or  more  Judges  of  the  High 
Court  of  Calcutta.  There  was,  however,  a  pow- 
er by  the  24th  &  25th  Vict.  c.  104  for  the 
Crown  to  erect  a  Court  in  the  North- Western 
Provinces,  and  by  Letters  Patent  of  the  17th 
March  1866  the  Crown  did  erect  a  High 
Court  in  the  North- Western  Provinces,  which 
had  the  effect  of  abolishing  the  jurisdiction 
of  the  Sudder  Adawlut.  The  consequence 
was  that  no  final  decision  having  been  given 
on  review,  that  proceeding  was  a  proceeding 
pending  which  was  therefore  to  be  decided  by 
the  new  High  Court  of  the  North- Western 
Provinces.  The  27th  Section  of  those  Letters 
Patent  is  as  follows  : — "  We  do  hereby  declare 
"  that  any  function  which  is  hereby  directed 
<*  to  be  performed  by  the  »aid  High  Court  of 
*'  Judicature  for  the  North- Western  Provinces, 
'*  in  the  exercise  of  its  original  or  appellate 
"jurisdiction,  may  be  performed  by  any 
"  Judge  ;"  and,  accordingly.  Sir  Walter  Mor- 
gan (the  Chief  Justice)  did  sit,  apparently  as 
a  single  Judge.  He  appears  to  have  heard 
the  parties  and  given  his  final  decision,  and 
that  was  the  decision  of  the  High  Court  of 
Agra,  which  their  Lordships  are  of  opinion 
had,  under  these  circumstances,  jurisdiction, 
and  the  appeal  therefore  is  brought  from  that 
decision. 

Now,  the  action  itself  is  an  action  brought 
by  one  Hindoo  widow,  Mussumat  Ladoo, 
against  another  Hindoo  widow,  Mussumat 
Oodey,  the  widow  of  her  eldest  son,  to  re- 
cover three  several  properties.  The  only 
question  before  their  Lordships  relates  to  two 
of  those  properties,  because,  as  to  the  third 
property,  all  the  Judges  below  agree  that  the 
plaintifi'  was  entitled  to  recover,  and  there  is 
no  appeal  as  to  that.  The  plaintiff  brought 
the  suit  on  the  ground  that  the  defendant 
was  in  possession  of  the  property,  but  that 
she,  the  plaintiff,  was  entitled  to  it  as  heir-at- 
law  of  her  sou  Shib  Lall,  and  there  appears 
no  question  that  she  was  such  heir-at-law. 
The  property  had  originally  belonged  to  Bul- 
deo  Buksh.  He  had  two  sons,  of  whom  one, 
the  husband  of  the  defendant  in  the  suit, 
died  in  the  lifetime  of  Buldeo  Buksh.  There 
appears  to  have  been  some  attempted  adoption; 
that  is  to  say,  Buldeo  Buksh  and  Mussumat 
Ladoo  appear  to  have  attempted  to  give  their 
second  son,  who  was  an  infant,  as  an  adopted 
son  to  the  widow  of  their  eldest  son.  But  it 
i^  admitted  that  for  various  reasons  that  adop- 
tion, if  it  were  ever  attempted,  was  wholly 
invalid  according  to  Hindoo  law ;  if  lor  no 


other  reason,  at  any  rate  for  this  reason  that 
the  husband  of  the  widow  who  made  the 
adoption  had  never  given  any  permission  to 
the  widow  to  make  such  adoption,  and  it  was 
admitted  before  us  that  the  adoption  was 
wholly  invalid. 

Well  then,  that  being  so,  it  is  plain  that  the 
son  Shib  Lall  on  the  death  of  Buldeo  Buksh 
became  solely  entitled  to  the  property  ;  and 
upon  bis  death  his  mother  became  entitled  as 
his  heir,  and  therefore,  if  the  matter  remain- 
ed there,  it  is  admitted  that  she  would  be 
entitled.  But  it  is  alleged  that  she  had  done 
certain  acts  and  become  a  party  to  certain 
documents,  the  effect  of  which  was,  at  any 
rate  as  to  these  two  latter  portions  of  the 
property,  to  prevent  her  from  recovering. 

Buldeo  Buksh  had  mortgaged  these  two 
properties  in  question,  and  a  suit  had  been 
commenced,  first  in  the  name  of  Shib  Lall 
by  his  assumed  guardian,  probably  in  the  first 
instance  on  account  of  this  invalid  adoption, 
against  the  mortgagees  to  redeem  the  mort- 
gage, which  was  resisted  by  them  on  the 
ground,  which  it  is  now  quite  immaterial  to 
consider,  that  the  mortgage  had  been  a  real 
sale.  Some  proceedings  had  also  taken  place 
for  the  mutation  of  names :  and  it  would 
appear  that  in  those  proceedings  for  the  mu- 
tation of  names,  the  Collector  and  the  parties 
had  wrongfully  assumed  that  the  two  widows 
and  the  son  were  jointly  heirs  of  Buldeo 
Buksh.  Then  it  was  said  that  the  plaintiff' 
being  old  and  not  wishing  to  interfere  with 
the  affairs,  she  had  agreed  that  Shib  Lall  and 
Mussumat  Oodey  should  alone  be  entered  as 
the  owners  of  the  property  and  that  her 
name  should  be  omitted. 

Then  in  thd  suit  for  the  redemption  of  the 
mortgage,  an  objection  was  taken  by  the  mort- 
gagees that  the  suit  was  wrongly  constituted, 
because  Mussumat  Ladoo,  and  not  Mussumat 
Oodey,  was  the  proper  guardian  of  the  infant 
and  the  proper  person  to  bring  the  suit.  On 
that  occasion,  Mussumat  Ladoo  presented  a 
petition  on  which  the  matter  before  us  prin- 
cipally turns,  the  main  object  of  which  un- 
questionably was  to  enable  the  suit  to  be 
carried  on  by  Mussumat  Oodey,  either  in  her 
own  name  or  as  guardian  of  the  infant,  with- 
out joining  the  name  of  Mussumat  Ladoo, 
and  the  entire  contention  on  the  part  of  the 
appellant  before  us  is  that  by  the  proceedings 
which  have  been  already  described  with  re- 
spect to  the  mutation  of  names  and  by  the 
language  of  this  petition,  Mussumat  Ladoo 
in  fact  abandoned  all  her  right  to  the  pro- 
I  perty  in  question,  so  that  when  she  became  in 
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point  of  law  entitled  to  the  property  as  heir 
of  her  son,  she  could  no  longer  avail  herself 
of  that  right  as  against  the  defendant.  The 
petition  is  in  these  terms  : — **  Humbly  show- 
**  eth,  the  facts  regarding  the  suit  instituted 
*'  in  this  Court  by  Mussumat  Oodey  Koonwur, 
"the  widow  of  my  deceased  son  KulJyan 
'*  Singh,  to  recover  possession  ty  redemption 
**  of  mortgage  of  mouzahs  Omeepore  and 
"  Umlera,  pergunnah  Chandouse,  valued  at 
*'  rupees  81,000  against  Mussumats  Kur- 
"  reemoolnissa,  Muhtab  Koowur,  and  Chand 
**  Koowur,  defendants,  are  as  follow  : — Since 
'*  the  date  of  Kullyan  Singh's  demise,  Bul- 
*'  deo  Buksh,  my  husband,  and  myself  gave 
**  our  son  Sheo  Lall  to  Mussumat  Oodey  Ko- 
'*  wur  to  be  adopted  as  her  son,  and  since 
''  then  she  has  been  his  guardian  and  pro- 
'*  tectress.  Moreover,  owing  to  my  old  age, 
**  infirmity,  and  imbecility,  I  also  caused  only 
**  the  names  of  Oodey  Koowur  and  Sheo  LaU 
"  to  be  entered  in  the  proprietary  column  of 
'*  the  certificate  of  death  of  Buldeo  Buksh, 
**  and  I  have  no  claim  whatever  to  the  pro- 
**  prietary  rights  in  the  two  villages  in 
*'  question,  Oodey  Koowur,  however,  herself, 
*'  and  as  guardian  of  Sheo  Lall,  being  their  sole 
**  owner.  I  have  now  become  very  old  and 
'*  imbecile,  and  have  no  strength  to  go  about, 
"  look  after,  or  understand  my  affairs,  and 
*•'  Mussumat  Oodey  Koowur  herself,  and  as 
"  gusyrdian  of  Sheo  Lall  my  son,  is  in  every 
**  way  proprietor  and  owner." 

If  that  is  to  prevent  her  recovering  the 
property  now  in  question,  it  must  do  so  either 
because  it  operated  as  a  conveyance  or  as  a 
contract  to  convey  the  interest*  which  she  now 
claims,  or  becrtuse  it  operated  by  way  of  es- 
toppel. There  is  no  other  way  in  which  it 
can  operate.  Now,  did  it  operate  either  as  a 
conveyance  or  as  a  contract  to  convey  the  inter- 
est to  which  she  has  now  become  entitled  as 
heir  of  her  son  ?  Their  Lordships  are  of  opi- 
nion that  it  is  quite  impossible  that  it  could 
so  operate,  and  that  for  two  reasons: — first, 
because  at  the  time  when  she  presented  this 
petition  she  had  not  in  fact  any  interest  in  the 
property  at  all,  and  certainly  had  noi  become 
entitled  to  any  interest  as  the  heir  of  her  son 
who  was  at  that  time  alive ;  and  in  the  next 
place  there  is  not  the  least  reason  to  suppose 
that  in  the  petition  she  in  any  degree  contem- 
plated a  conveyance  of  any  such  right.  That 
was  not  the  right  which  they  were  then  con- 
sidering at  all.  The  main  object  of  the  peti- 
tion was  simply  to  enable  the  redemption  suit 
to  go  on,  and  to  enable  the  persons  who  had 
begun  it  as  plaintiffs— Oodey  Koowur  and 
Sheo  Lall — to  carry  it  on.  There  was  nothing 
in   the  language    and  nothing  in  the  posi- 


tion of  the  parties  which  could  lead  any  one 
to  suppose  that  she  had  any  interest  that  she 
might  hereafter  acquire  as  heir  of  her  son,  in 
her  contemplation  at  all.  On  these  gronnds, 
it  appears  quite  impossible  that  it  can  operate 
either  as  a  conveyance  or  as  a  contract  to 
convey  her  subsequently  acquired  interest 

Well,  now,  is  she  in  any  way  estopped  ? 
It  is  very  difficult  to  see  how  she  can  possibly 
be  estopped.  There  has  been  a  difference  of 
opinion  among  the  learned  Judges  in  the 
Court  below  as  to  the  construction  of  this  in- 
strument,— whether  it  ought  to  be  construed 
solely  as  relating  to  her  rights  as  guardian, 
and  to  convey  them,  and  not  to  relate  to  the 
property  at  ail  ?  The  language  certainly,  in 
some  parts  of  it,  does  appear  to  refer  very 
strongly  to  an  interest  as  owner,  and  probably 
it  may  be  that  the  meaning  of  the  instrument 
rather  refers  to  her  supposed  interest  as  owner ; 
but  it  appears  to  their  Lordships  hardly  neces- 
sary conclusively  to  decide  upon  the  proper 
construction  of  this  instrument,  because  even 
assuming  that  it  does  refer  to  her  interest  as 
owner,  that  is  to  say,  to  her  present  interest 
as  owner,  and  that  she  is  assuming  incorrect- 
ly that  she  has  some  interest  as  heir  of  her 
husband,  their  Lordships  are  of  opinion  that 
her  stating  that,  and  professing  to  resign  that 
in  favour  of  Oodey  Koowur,  could  not  possi- 
bly in  point  of  law  estop  or  prevent  her  from 
setting  up  her  real  right  as  heir  of  her  son, 
when  that  right  actually  accrued.  There  is, 
in  the  firat  place,  no  consideration  whatever 
for  this  conveyance  of  her  particular  interest ; 
even  if  she  had  it,  she  receives  nothing  for  it. 
T^either  does  Oodey  Koowur  act  on  any  re- 
presentation made  by  her,  or  alter  her  position 
in  any  way.  There  is  no  misrepresentation 
to  Oodey  Koowur  of  any  sort  or  kind.  Oodey 
Koowur  was  acquainted  with  the  actual  facts 
of  the  case,  just  as  much  as  Mussumat  Ladoo 
was.  The  real  effect  of  the  petition  seems 
rather  to  be  that  they  mutually  agreed  to  re- 
present what  was  not  the  fact,  for  the  pur- 
pose of  enabling  a  certain  suit  to  be  carried 
on.  Their  Lordships  are  of  opinion  that,  as- 
suming she  did  intend  to  convey  a  present  in- 
terest in  the  properties,  which  she  supposed 
or  assumed  she  had,  there  is  no  principle  of 
law  or  justice  by  which  that  can  prevent  her 
from  setting  up  her  real  right  when  that  right 
has  accrued.  It  is  true  that  this  petition  had 
the  desired  effect,  and  that  Mussumat  Oodey 
was  allowed  to  carry  on  the  suit,  and  after- 
wards when  Shib  Ladl  died,  and  Mussumat 
Ladoo  immediately  proceeded  to  present  peti- 
tions to  be  allowed  to  carry  on  the  suit  in- 
stead of  her,  the  Court,  as  their  Lordships  are 
disposed  to   think  improperly  prevented  hff 
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from  carrying  on  the  redemption  euit,  would 
not  grant  that  petition,  and  allowed  the  re- 
demption suit  to  go  on  in  the  name  of  Mubsu- 
mat  Oodey,  who  had  begun  it,  but  that  mis- 
take cannot,  as  their  Lordships  think,  possibly 
deprive  her  now  of  the  right  to  which  she  is 
in  law  entitled,  though  it  accounts  for  the 
judgment  of  the  Judge  in  the  first  instance, 
who  properly  considered  that  it  was  no  busmeBS 
of  his  to  overrule  or  to  differ  from  the  judg- 
ment of  the  superior  Court. 

On  these  grounds  their  Lordships  are  of 
opinion  that  this  petition  cannot  possibly  op- 
erate either  as  a  conveyance,  or  as  a  contract 
to  convey,  nor  by  way  of  estoppel,  so  as  to 
deprive  the  plaintiff  of  her  right  to  recover  all 
these  properties,  and  their  Lordships  entirely 
agree  in  the  judgment  of  Sir  Walter  Morgan, 
which  was  practically  to  the  same  effect. 
Their  Lordships,  therefore,  wiU  advise  Her 
Majesty  that  this  appeal  ought  to  be  dismiss- 
ed, and  the  judgment  of  the  Supreme  Court 
of  Agra  ought  to  be  confirmed,  with  costs. 


The  12th  December  1870. 

Present : 

Sir  James  W.  Colvile,  Sir  Robert  Phillimore, 
and  Sir  Joseph  Napier. 

Appeal  to  Privy  Council— Guardian— 

COBtB. 

Ofi  Appeal  from  the  High  Caurt  at  Cahutta.* 
Ranee  Bistoopria  Putmadaye, 


Nund  Dhul  and  others. 

The  guardian  of  an  infant  who  filed  an  appeal  to  the 
Privv  Council  hns  no  right  to  insist  that  the  appeal 
should  go  on  when  the  infant,  on  coming  of  age,  applies 
to  withdraw  from  the  appeal.  If  the  guardian  has  in- 
curred costs,  be  may  have  a  claim  to  be  recouped  from 
the  estate  of  the  infant,  if  he  has  any. 

In  this  case  we  understand  that  the  lady 
represented  by  Mr.  Bell,  as  guardian  of  an  in- 
fant who  was  represented  to  have  been  duly 
adopted  as  the  son  of  her  late  husband,  insti- 
tuted a  suit  to  recover  certain  property  from 
the  respondent  who  was  in  possession  under  a 
claim  that  the  infant  was  the  son  and  legal 
heir  of  the  deceased.  The  suit  was  heard  by 
two  Courts.     It  is  unnecessary  for   us,   upon 


*  From  the  judgment  of  Steer  and  E.  Jackson,  J.  J., 
passed  in  Reguhtr  App»-al  No.  V87  of  1844,  decided  on 
16th  March  1866,-2  W.  R,  Civil,  p.  232. 


this  application,  to  consider  further  whether 
the  decision  both  passed  against  the  title  of 
the  infant  was  right  or  wrong.  We  will  as- 
sume that  she  may  have  had  legitimate  ground 
for  applying  in  the  Court  below  for  leave  to 
appeal  to  this  Board. 

That  leave  was  granted  in  1866  when  the 
boy  was  still  admittedly  an  infant.  So  far 
the  proceedings  seem  to  have  been  entirely  re- 
gular. The  transcript  came  home  in  1867. 
The  record  was  printed  here,  and  the  only 
thing  which  can  be  suggested  ai  any  irregu- 
larity may  have  been  the  lodging  of  the  peti- 
tion of  appeal  so  late  as  1870,  after  the  infant 
had  come  of  age  and  was  for  all  purposes 
dominus  litis. 

It  appears  that  the  proceedings  which  are 
embodied  in  the  supplementary  record  have 
taken  place  in  India,  and  the  effect  of  them  is 
to  show  that  upon  being  called  into  that  Court 
the  infant  expressed  his  desire  te  abandon  the 
appeal,  and  that  the  Court  ultimately  felt 
that  it  could  not  decide  that  question,  and, 
the  appeal  having  been  transmitted  here, 
sent  the  whole  of  the  proceedings  for  the 
adjudication  of  their  Lordships. 

In  that  state  of  things  the  respondent  ap- 
plies that  the  appeal  may  be  dismissed,  and 
the  application  is  resisted  by  the  lady  who 
was  originally  the  guardian  of  the  infant. 

At  one  time  it  appeared  to  their  Lordships 
that  it  might  possibly  be^necessary  to  ascer- 
tain more  clearly  that  the  son  is  a  consenting 
party  to  this  application,  which  could  only  be 
done  by  directing  the  Court  in  India  to  take 
further  proceedings,  in  order  to  have  the  fact 
ascertained.  But  looking  to  these  proceedings 
and  considering  what  the  Court  has  done,  it 
appears  to  their  Lordships  unnecessary  to  take 
that  stop  and  to  put  the  parties  to  the  further 
delay  and  expense  which  it  would  involve. 
When  the  suggestions  were  made  to  Mr.  Leith 
their  Lordships  had  not  sufficiently  adverted 
to  the  terms  of  the  Mookhtearnama.  We 
knew  that  the  boy  had  made  a  clear  admission 
to  the  Moonftiff,  which  had  satisfied  the  Judge 
and  the  High  Court,  that  he  was  of  age  and 
that  he  had  executed  that  Mookhtearnama ; 
but  it  did  not,  as  it  appeared  to  us  at  that 
time,  follow  that  he  had  adopted  all  the  state- 
ments in  the  petition  which  was  presented 
under  tbe  Mookhtearnama.  But  when  you 
come  to  look  at  the  Mookhtearnama,  of  which 
he  has  admitted  the  execution,  it  seems  very 
clear  that  he  knew  what  he  was  about  and 
what  his  Mookhtear  would  do  under  that 
instrument. 
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He  says : — "  Now  I  have  attained  majority, 
**  and  consideriDg  that  no  other  profit  will 
**  arise  hy  carrying  on  the  said  case  than  a 
**  useless  expenditure  of  money,  and  with  the 
**  desire  of  withdrawing  from  the  said  case, 
''  I  do  appoint  Jugmohun  Doss  Putto  Naik, 
*'  inhahitant  of  Saooda  Khotee  of  Pergunnah 
'<  Mayahagun  in  Zillkh  Midnapore,  asMookh- 
"  tear  in  my  hehalf,  in  order  to  engage  a 
'*  Pleader  of  the  High  Court,  and  agree  that 
**  the  Pleader  of  the  High  Court  in  Calcutta 
**  who  will  be  appointed  by  the  said  Mookh- 
'<  tear  will  file  a  petition  of  withdrawal  from 
'*  the  said  case,  and  the  said  withdrawal  will 
*^  be  one  as  if  filed  by  me,  and  completely 
«  valid.*' 

Therefore,  it  seems  to  their  Lordships  that 
they  have  sufficient  evidence  before  them  in 
these  proceedings  that  the  young  man  is  a 
consenting  party  to  this  application. 

The  questioa,  then,  is  reduced  to  this — 
whether  the  lady  who  is  represented  by  Mr. 
Bell  has  really  such  an  interest  in  the  appeal 
or  such  a  locus  standi  in  this  Court  as  entitles 
her  to  resist  this  application  and  to  insbt  that 
the  oppeal  shall  go  od,  although  the  party  in 
whose  name  it  is  brought  wishes  to  withdraw 
from  it. 

Their  Lordships  are  of  opinion  that  she  has 
not.  If  she  has  incurred  costs  there  can  be  no 
appeal  for  mere  costs ;  having  incurred  costs 
on  behalf  of  the  infant  in  this  suit,  she  may 
have  a  claim  to  be  r^uped  from  his  estate, 
if  he  has  any ;  but  that  does  not  entitle  her  to 
prosecute  tlus  appeal  in  his  name  against  his 
will,  with  probably  but  faint  chances  of  suc- 
cess. 

It  was  thrown  out  that  the  decree  had  had 
not  dealt  with  the  title  of  the  defendant,  and 
that  she  might  have  a  preferable  title  to  him ; 
but  the  obvious  answer  to  that  argument  is 
this — there  has  been  a  clear  adjudication  that 
the  nominal  plaintifi  in  this  suit  had  no  title. 
If  the  lady  herself,  as  widow,  has  a  better 
title,  that  title  cannot  be  litigated  in  this  suit, 
but  must  be  litigated  in  an  independent  suit, 
in  which,  rejecting  the  adoption,  she  would 
come  forward  as  the  next  heir  of  the  de- 
ceased. 

Therefore,  we  do  not  see  that  we  should  be 
justified  in  keeping  this  appeal  upon  our 
records.  But  considering  the  peculiar  nature 
of  the  application  and  the  position  of  the 
parties,  it  does  not  seem  to  us  that  we  can  do 
anything  but  dismiss  the  appeal  simpliciter, 
6a3'iDg  nothing  about  costs.  There  is  no 
proof  that  the  infant  has  undertaken  to  pay 


the  costs;  and  we  also  think  that  we  ought 
not  to  give  to  either  side  the  costs  of  this 
petition. 


The  16th  December  1870. 

Present : 

Sir  James  W.  Colvile,  Sir  Robert  Phillimore. 
and  Sir  Joseph  Kapier. 

AUavlal  lands— Xiooal  inveatig'ation— 
Ameen— Appellate  Court. 

On  Appeal  from  the  Eigh  Court  at  CcIeutU^ 

Banee  Surut  Soonduree  Dossee, 

versus 

Baboo  Prosunno  Coomar  Tagore. 

Referses,  on  a  consideration  of  the  facts,  the  jndf- 
ment  of  the  High  Court  which  set  aside  a  deci^on  oi 
the  lower  Court  as  to  the  position  of  certain  char  lands 
in  the  Brahmapootra,  when  the  decision  of  the  low«r 
Court  was  founded  on  a  long  and  careful  local  inresti* 
gation  which  was  conducted  by  an  Ameen  who  visited 
the  spot  and  whose  integrity  was  unimpead^ed. 

An  Appellate  Court  in  ludia  ought  not  to  intertee 
with  the  result  of  a  local  enquiry  except  upon  clearly 
defined  and  sufficient  grounds,  which  must  be  expreaeed 
in  its  judgment. 

The  appellant  and  respondents  in  this 
case  are  tbe  representatives  of  two  zemindars, 
who,  some sizand-thirty  years  ago,  engaged 
in  litigation  concerning  the  title  to  certain 
chur  land  thrown  up  by  the  river  Brahma- 
pootra. 

This  litigation  was  begun  by  a  suit,  broa^ 
in  1834,  by  Prosunno  Coomar  Ta«ore,  whom 
it  will  be  convenient  to  describe  as  the  re- 
spondent, for  the  recovery  of  5,000  beegahs  of 
the  land  in  question.  In  the  course  of  that 
suit,  and  in  the  year  1835,  a  map  of  the  land 
in  dispute,  with  the  land  and  water  im- 
mediately surrounding  it,  was  made  by  an 
Ameen,  named  Goureepersaud  Moitro  under 
the  authority  of  the  Court;  and  in  that  mx^ 
the  different  churs  are  delineated  and  marked 
with  different  numbers  from  1  to  7  inclusive. 

This  first  suit  was  successful,  and  Prosunno 
Coomar  Tagore  obtained  a  decree  for  about 
5,000  beegahs  of  chur  land.  In  1845  he 
brought  a  second  suit  for  14,000  beegahs  of 
like  land,  and  obtained  a  decree  fromtae 
Court  of  first  instance.  The  defendants 
then  appealed;  and  pending  their  appeal, 
and  in  July  1849,  the  parties  came  to  a  com- 
promise, which  was  embodied  in  a  decree  of 


*  From  the  judfl^ment  of  Kemp  and  Seton-Karr,  J.  J^ 
in  MisoelUmeous  Regular  Appeal  No.  505  of  1661,  decid- 
ed 9th  April  186d,»not  reported. 
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the  Sudder  Dewanny  Adawlut,  dated  the  3rd 
of  July  1849,  and  was  thereby  directed  to 
be  carried  into  effect. 

This  compromise  is  set  out  at  page  17  of 
the  record.  Its  effect  was  that  the  churs 
marked  in  Gouree  Persaud's  map  as  Nos.  5 
and  7  with  1,663  beegahs  and  15  cottahs  of 
chur  No.  6  were  to  belong  to  those  who  are 
represented  by  the  appellant ;  and  that  the 
churs  Nos.  1,  2,  3,  and  4,  with  tho  rest  of 
chur  No.  6,  were  to  belong  to  the  respondent. 
The  boundaries,  if  the  parties  differed  about 
them,  were  to  be  settled  by  arbitration  ;  and 
if  the  parties  could  not  agree  to  appoint  arbi- 
trators, were  to  be  fixed  through  the  Court 
Ameen  in  execution  of  the  decree. 

If  then  this  map,  which  was  the  basis  of 
the  compromise,  had  correctly  described  the 
land  as  it  then  existed,  nothing  remained  to 
be  done  but  to  measure  off  the  1,663  and  odd 
beegahs  from  chur  No.  6,  and  to  put  the  par- 
ties into  possession  of  their  respective  shares. 

Unfortunately,  the  land  which  was  the 
subject  of  the  compromise  was  in  some  sort  the 
creation  of  the  river  Brahmapootra,  which  is 
said  after  each  annual  flood  to  be  apt  to  shift 
its  course  and  to  effect  considerable  changes 
in  the  alluvial  deposits  on  either  side  of  its 
channel.  And  thus  it  came  to  pass,  that  as 
soon  as  the  parties  proceeded  to  carry  out  the 
compromise,  a  contest  arose  whether,  either 
between  1835  and  1849  or  at  some  subse- 
quent period,  the  river  had  not  so  changed 
its  course  as  materially  to  alter  the  configu- 
ration of  some  of  the  seven  chars  and  their 
bearings  to  its  main  stream.  The  only  effec^, 
therefore,  of  the  compromise  was  to  convert 
a  dispute  touching  the  title  to  lands  into  one 
touching  the  identification  of  parcel ;  the 
principsd  question  being,  not  how  chur  No.  6 
was  to  be  divided,  but  where  ohurs  Nos.  5 
and  7,  which  unquestionably  belonged  to  the 
appellant's  aemindary,  were  to  be  found; 
and  this  dispute  has  given  rise  to  the  inter- 
mittent litigation  which,  after  lasting  for 
more  than  fifteen  years,  was,  in  1863,  closed 
by  the  decree  now  under  appeal. 

The  following  is  a  short  summary  of  that 
litigation : — Some  time  after  1849  and  before 
JLpril  1853,  the  respondent  was  put  into 
possession  of  a  considerable  part,  if  not  of 
the  whole,  of  so  much  of  the  land  contained 
in  the  seven  churs  as  then  lay  on  the 
western  side  of  the  Brahmapootra ;  and  the 
possession  so  taken  was  confirmed  by  an  order 
of  the  then  Principal  Sudder  Ameen  of  Bung- 
pore,  dated  the  19th  of  April  1853.  But 
that  order  was,   on  the  appeal  of  the  other 


party,  set  aside  by  Mr.  Dunbar,  one  of  the 
Judges  of  the  Sudder  Dewanny  Adawlut, 
whose  order  of  the  2Uh  of  September  1853 
directed  the  Principal  Sudder  Ameen  to  re- 
open the  inquiry,  but  apparently  did  not  dis- 
turb the  possession  already  given  to  the  re- 
spondent. Some  delay  in  giving  effect  to  this 
order  took  place  in  consequence  of  the  re- 
spondent's having  contrived  to  strike  the 
execution  case  off  the  file ;  but  it  was  restored 
under  an  order  of  the  Sudder  Dewanny  Adaw- 
lut, dated  the  14th  February  1855. 

The  case  was  then  investigated  by  the 
Principnl  Sudder  Ameen  ;  each  party  filed  a 
map  before  him  ;  he  himself  held  a  local  in- 
vestigation and  made  or  caused  to  be  made 
the  map  of  1855;  and  finally  on  the  27tb 
of  June  »8o6  passed  an  order  overruling  the 
objections  made  to  the  record  of  his  investiga- 
tion by  the  respondent  in  the  petition  set 
forth  at  page  5  of  the  record,  declaring  the 
possession  given  to  the  respondent  to  be  null 
and  void,  and  directing  that  possession  should 
be  given  to  the  parties  in  accordance,  as  their 
Lordships  understood  the  order,  with  the 
present  contention  of  the  appellants.  No 
change,  however,  seems  ever  actually  to  have 
been  made  in  the  possession  of  the  land,  of 
which  possession  was  given  by  the  Moonsiff . 
The  respondent  appealed  against  tho  last 
mentioned  order,  and  the  question  was  again 
re-opened  by  Mr.  Torrens'  order  of  the  30th 
of  .mnuary  1857,  which  remitted  the  case  to 
the  Principal  Sudder  Ameen  with  directions 
that  in  respect  of  those  parcels  which  he  had 
given  to  the  then  respondent  (the  present 
appellant),  he  should  again  allow  execution 
of  the  decree,  and  after  that  prepare  a  map 
(better  than  the  present  map),  so  that  it 
might  clearly  appear  for  the  perusal  of  the 
appellate  Court,  and  in  other  respects,  what 
was  the  former  and  present  course  of  the  Ri- 
ver Brahmapootra  over  the  disputed  lands,  as 
stated  in  the  map  of  Gouree  Persaud  Ameen. 

The  execution  of  this  order  was  somewhat 
delayed  by  the  rainy  season,  during  which  a 
local  investigation  was  impossible ;  but  on  the 
2nd  of  December  1857  the  Principal  Sudder 
Ameen  passed  an  order  for  the  appointment 
of  an  Ameen  acquainted  with  measurement  by 
the  compass.  From  one  cause  or  another, 
however,  nothing  effectual  was  done  under 
this  last  order  until  December  1860,  when 
Kalidass  Moitro,  the  Ameen,  proceeded  to  the 
spot,  made  a  careful  local  investigation,  pre- 
pared the  map  which  bears  his  name,  and  on 
the  13th  of  April  1861  filed  the  elaborate  re- 
port which  is  at  page  35  of  the  record.  That 
report,  though  it  did  not  precisely  adopt  the 
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representations  of  either  party,  in  the  main 
supported  the  contentions  of  the  appellant. 
It  was  adopted  by  the  Principal  8udder 
Ameen,  who,  on  the  Ist  of  Aa^ust  1361, 
passed  a  decree  finding  that  cliurs  Nos.  5  and 
7  were  where  the  appellant  placed  them,  and 
not  where  the  respondent  placed  them,  direct- 
ing that  possession  should  be  given  accord- 
ingly, and  also  giving  the  necessary  directions 
for  ascertaining  and  making  over  that  part  of 
chur  No  6  (as  to  the  position  of  which  there 
seems  to  be  no  controversy)  which  under  the 
compromise  belonged  to  the  appellant. 

The  respondent  appealed  against  this  decree. 
The  High  Court  reversed  it,  finding  that 
churs  Nos.  5  and  7  were  where  the  respon- 
dent placed  them,  and  varying  the  Principal 
Sudder  Ameen's  decree  accordingly.  The  pre- 
sent appeal  is  against  that  decree,  and  the 
first  question  for  their  Lordships'  determina- 
tion is  whether  it  can  be  supported.  It  rests 
entirely  upon  the  assumption  that  churs  Nos. 
5  and  7,  which  unquestionably  were  on  the 
west  of  the  main  stream  of  the  Brahmapoo- 
tra when  the  map  of  Qouree  Pereaud  was 
made  in  1835,  are  now  by  reason  of  the  al- 
tered course  of  that  rirer  on  the  eastern  side 
of  it.  If  that  is  not  made  out,  the  reasons 
assigned  for  the  judgment  wholly  fail. 

Upon  what  does  this  assumption  purport 
to  be  founded?  '*  On  an  examination  of  the 
''maps  filed  in  the  cause,  and  on  the  expla- 
'^  nations  and  arguments  of  the  pleaders  on 
"  both  sides.' '  What  the  latter  may  have  been 
their  Lordships  are  unable  to  say.  But 
having  given  full  consideration  to  the  able 
argument  of  Mr.  *Doyne  on  behalf  of  the 
respondent,  and  having  carefully  examin- 
ed the  maps,  they  are  unable  to  see  any 
satisfactory  grounds  for  coming  to  the  con- 
clusion contrary  to  the  finding  of  those 
who  have  investigated  the  question  on  the 
spot;  that  the  river  has,  since  1835,  by  mak- 
ing for  itself  a  new  channel  to  the  west  of  its 
former  channel,  so  changed  its  course  as  to 
put  either  of  the  churs  described  by  Gouree 
Persaud  as  Nos.  5  and  7,  or  whatever  may 
remain  of  either  of  them,  its  eastern  instead 
of  its  western  bank. 

It  would  be  strange  indeed  if  this  conclu- 
sion necessarily  resulted  from  a  mere  compari- 
son of  the  maps,  since  it  is  opposed  to  the 
expressed  convictions  of  the  Ameen  Ealidoss 
Moitro,  who  made  the  last  and  most  scienti- 
fic of  the  maps,  and  to  that  of  the  Principal 
Sudder  Ameen,  who  conducted  the  local  in- 
vestigation and  made  the  map  of  1855.  Mr. 
Doyne,  indeed|  has  argued  that  the  conclu- 


I  sion  of  the  High  Court  may  have  been  an 
1  inference,  and  would  have  been  a  legitimate 
inference,  from  the  application  of  what  he 
treats  as  the  known  law  of  the  formation  of 
churs  to  certain  newly-formed  chur  land  ap- 
pearing in  parts  of  Kalidcss  Moitro's  map. 
But  the  High  Court  has  not  assigned  this  as 
one  of  the  grounds  of  its  judgment.  Nor  are 
their  Lordships,  considering  the  disturbiog 
forces  which  may  exist  in  a  river  of  so  vast 
a  volume  and  of  such  irregular  action  as  the 
Brahmapootra,  and  also  the  positions  of  the 
several  portions  of  chur  land  indicated  in  the 
map,  by  any  means  satisfied  that  the  inference 
is  legitimate  or  so  certain  that  it  ought  U 
outweigh  the  positive  findings  the  of  Ameen. 

Again  the  High  Court  observed  that  the 
Principal  Sudder  Ameen  had  not,  in  their 
opinion,  duly  considered  the  landmarks  by 
which  in  both  maps,  when  duly  compared, 
the  situation  of  churs  5  and  7  may  be  satis- 
factorily identified.  The  Court  nas  omitteil 
to  state  specifically  to  what  landmarks  it 
refers  as  instances  of  this  omission.  The  in- 
stance most  pressed  in  argument  has  been 
that  of  the  tamarind  trees  appearing  on  the 
east  side  of  the  river  in  Gungu  Persaud's  uiap. 
But  the  real  position  of  those  trees,  if  they 
still  exist,  was  also  the  subject  of  controversy ; 
and  after  investigations  on  the  spot,  the 
Ameen  rejected  the  respondent's  theory  con- 
cerning it.  There  is  nothing  to  show  that  he 
was  wrong  in  this.  It  is  obviously  impos- 
sible to  draw  that  conclusion  from  Guoga 
Persaud's  map,  which,  it  is  admitted,  was  uut 
made  bj  compass  or  according  to  scale. 

Another  point  made  in  the  argument,  though 
not  adverted  to  in  the  judgment,  is  the  bear- 
injg  of  the  village  of  Kompopoor  to  the  land 
alleged  by  either  party  t-i  be  chur  No.  5.  It 
cannot  be  said  that  the  Ameen  has  neglected 
to  consider  this  landmark.  And  his  explana- 
tion of  the  discrepancy  in  this  respect  between 
his  map  and  that  of  Gunga  Persaud,  rtz.,  that 
the  village,  of  which  the  position  is  loosely 
indicated,  is  erroneously  placed  on  the  latter 
to  the  south  instead  of  to  the  east  of  the 
river  Jhelye,  appears  to  their  Lordships  to  bo 
plausible. 

Their  Lordships  then  are  unable  to  see  any 
satisfactory  grounds  for  the  assumption  which 
is  the  foundation  of  the  judgment  of  the 
High  Court.  They  would  themselves  be  very 
slow  to  interfere  with  the  judgment  of  n 
Indian  Court  upon  a  question  of  this  nature. 
But  they  have  to  deal  here  with  conflicting 
judgments,  of  which  one  is  founded  on  a  long 
aad  careful  local  inreatigation ;  and  Uie  q^ 


Digitized  by 


Google 


1871.] 


Privy 


THB   WBBKLY    RBPORTER. 


Council. 


23 


oTemiUng  the  former,   is  supported  by  no 
reasons    that  their  Lordships  can  pronounce 
to  be  satisfactory.     And  their  Lordships  may 
observe  that  the  considerations  which  make 
them  reluctant  to  set  their  judgment  against 
that  of  an  Indian  Court  upon  such  a  question 
as  this,    ought  to  influence  in  some  decree 
the  Appellate  Court  in  India  and  to    prevent 
its  interference  with  the  result  of  a  local  in- 
qnixyy  except  upon  clearly  defined  and  suffi- 
cient   grounds.     Such  grounds  the   Appellate 
Court  may  have  thought  it  had  in  this  case, 
but  it  has  failed  to  express  them.     Against 
its  judgment  their  Lordships  have  now  to 
weigh  the  elaborate  report  of  the  Ameen  and 
the  judgment  founded  upon  it    The  inte- 
grity of  the  Ameen  is  unquestioned  ;  his  care- 
ful and  laborious  execution  of  his  task  is 
proTed   bj  his  report;  he  has  not  blindly 
adopted  Uie  assertions  of  either  party ;  and 
without   going  minutely'  into  details,   their 
Lordships  thi^  it  sufficient  to  say  that  they 
see  no  ground  for  impugning  the  accuracy  of 
bis  oonelusiou  upon  what  they  conceive  to  be 
the  broad  and  cardinal  issue  upon  which  the 
determination  of  this    case    depends,    viz,, 
whether   the  lands  which  represent    ohurs 
Nos.  5   and  7  of  Qunga  Persad's  map  are 
now  on  the  east  or  still  on  the  west  of  the 
main  channel  of  the  Brahmapootra.     On  the 
contrary,  they  believe  the  conclusion  of  the 
Ameen  to  be  correct.     And  they  are  fortified 
in  that  conviction  by  the  following  considera- 
tions:— 

It  is  to  be  observed  that  this  controversy 
was  by  no  means  of  recent  date.  The  ques- 
tion was  not  whether  the  change  alleged  had 
been  effected  by  Uie  action  of  the  river  be- 
tween 1835  and  1863.  It  appears  by  the 
Tespoudeut's  petition  at  page  5  of  the  record 
and  the  maps  that  his  contention  was  cer- 
tainly as  early  as  1855,  and  possibly  as  early 
as  the  Moonsiff's  proceeding,  that  the  lands 
which  represent  the  churs  Nos.  5  and  7  of  the 
compromise  were  then  on  the  eastern  side  of 
the  main  course  of  the  river.  That  this  was 
in  fact  the  case  in  1849  is  in  the  highest 
degree  improbable.  Though  it  is  too  clear 
that  the  parties  by  a  compromise  made  upon 
loose  data  merely  shifted  the  ground  of  con- 
tention instead  of  determining  their  disputes, 
it  IB  almost  inconceivable  that  they  ^ould 
have  drawn  and  executed,  as  they  did,  the 
inatnniients  of  compromise  upon  the  footing  of 
Chmgsperaaud's  map»  without  adverting  to  so 
great  a  change  in  tiie  position  of  the  churs 
reUttvely  to  the  main  channel  of  the  river,  if 
taoh  a  ohaage  had  then  taken  place.  The 
<ihaiige  then,  if  it  ever  really  took  place,  must 
^Ts  taken  place  between   1849    and  the 


MoonsifiTs  proceeding,  or  the  year  1855;  and 
in  that  case  it  might  easily  have  been  proved. 
It  would  then  have  been  recent  and  notori- 
ous, yet  in  1 855  the  Principal  Sudder  Ameeu 
after  local  investigation  decided  against  the 
respondent. 

Again  their  Lordships  upon  the  evidence 
see  no  reason  to  doubt  that  the  land  which  the 
respondent  treats  as  chur  No.  5  is  in  fiEust 
the  Pookamaree  chur,  and  an  accretion  on  an 
estate  which  never  belonged  to  the  appellant's 
family,  snd  now  belongs  to  Qovemment, — an 
estate  of  which  the  Moonshee  Chur,  one  of 
the  landmarks  of  the  map  of  1835,  formed 
part.  There  is  nothing  which  induces  their 
Lordships  to  believe  that  any  of  those  whom 
the  appellant  represents  were  ever  in  posses- 
sion of  that  chur.  Yet  the  High  Court  with- 
out  adverting  to  this  point  affirmed  it  to  be 
the  chur  No.  5  of  the  compromise,  and  direct- 
ed that  the  respondent  should  be  maintained 
in  the  possession  of  it. 

Upon  the  whole,  then,  their  Lordships  have 
come  to  the  conclusion  that  it  is  their  duty  to 
advise  Her  Majesty  to  allow  this  appeal ;  to 
reverse  the  decree  of  the  High  Court;  to 
direct  that  in  lieu  thereof  the  appeal  to  that 
Court  from  the  decree  of  the  Principal  Sud- 
der Ameen  be  dismissed,  and  the  last  men- 
tioned decree  affirmed  with  costs.  The  ap- ' 
pellant  must  also  have  her  costs  of  this 
appeal. 


The  19th  January  1871. 

Present  : 

Lord    Cairns,  Sir  James  W.  Colvile,  Sir 
Joseph  Napier  and  Sir  Lawrence  Peel. 

Practloe— IlTldence. 

Lalljee  Tahoo  and  others, 

versus 
The  Collector  of  Tirhoot.* 

The  concurrent  jadgments  of  two  lower  Courts  as 
to  the  weight  to  be  attributed  to  evidence  will  not 
bo  interfen^  with  unless  there  has  been  some  yiolation 
of  the  ordinary  principles  upon  which  causes  ought  to 
be  tried. 

*  From  the  judgment  of  Morean  and  Pnndit,  J.  J. 
in  Regular  Appeal  No.  437  of  1863,  decided  2l8t  April 
1864,-'not  reported. 
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Theie  Lordships  are  clearly  of  opinioo 
that  there  was  no  compromise  concluded 
here  in  snch  a  way  as  to  prevent  the  character 
and  particulars  of  the  claim  heing  re-consider- 
ed upon  the  petition  to  review.  On  the 
contrary,  provision  was  made  in  the  original 
order  to  keep  alive  the  right  of  either  party, 
if  dissatisfied,  to  have  a  petition  of  review. 
We  then  find  that  upon  that  petition  of  re- 
view, the  Court  of  first  instance  was  entire- 
ly dissatisfied  with  the  evidence  in  support 
of  the  plaintiffs'  claim.  We  find  ^at  the 
Court  of  appeal,  there  heing  no  ground 
of  appeal  on  the  question  of  rejection  or 
reception  of  evidence,  arrived  at  the  same 
conclusion.  They  considered  that  the  evi- 
dence was  of  a  suspicious  and  unsatisfactory 
nature,  and  it  would  he  quite  impossible 
lor  this  tribunal  upon  a  question  of  fact 
of  this  kind,  and  where  the  controversy  is 
as  to  the  weight  to  be  attributed  to  evidence^ 
to  differ  from  the  decision  of  the  two  Courts 
below,  unless  their  Lordships  found  that 
there  had  been  some  violation  of  tlie  ordi- 
nary principles  upon  which  causes  ought 
to  be  tried.  We  do  not  find  that  there  was 
any  miscarriage  of  that  kind  in  this  case, 
and  therefore  we  must  humbly  advise  Her 
Majesty  that  this  appeal  should  be  dismiss- 
ed with  costs. 


The  19th  January  1871. 

Present : 

Lord  Cairns,  Sir  James  W.  Colvile,  Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Umltation  —  Joint  Family  —  Mort- 
g-aipe— Redemption— Sections  5  and 
13  Act  nv  of  1859. 

On   Appeal  from    the    High    Court  at 
Calcutta* 

Radhanath  Doss  and  others, 

versus 

Gisborne  and  Company. 

Section  13  of  Act  XIV  of  1859  deals  with  suite  be- 
tween one  or  some  member  or  members  of  a  joint  familf, 
and  some  other  member  of  the  joint  family  oomplaining 
of  an  ouster  of  some  members  by  others,  or  of  a  failure 
by  the  member  in  occupation  to  account  for  profits,  or  to 
pay  maintenance  where  it  is  due.  That  Section  does  not 
apply  to  a  suit  in  which  one  member  representing  the 
rest  of  the  members  soes  to  rede(»m  a  mortgage  in  which 


*  From  the  judgment  of  Norman  and  Campbell,  J.  J. 
in  Regular  Appeal  No.  400  of  1865,  decided  15th  May 
1866,-5  W.  R.,  p.  253. 


th»  title  of  the  plaintiff  to  redetm  ia  qaettioMd,  aaiilM 

Question  of  joint  or  not  i<nnt  property   has  only  ts  bi 
ecided  incidentally  for  the  pnrpoae  of  MtaUiaUag  tbat 
title  as  against  strangers. 

Before  a  person  can  obtain  the  beaafit  of  Stetin  IS 
of  Act  XIV  of  1859,  he  must  dearly  and  distMlir 
show  that  he  fills  the  position  of  the  panon  msisn 
plated  by  that  Seetion  as  a  penK>n  who  ooriit  to  bt 
protected,  and  he  must  show  three  things :  first,  thit 
he  is  a  purchaser  according  to  the  pioper  mcaaiafr  «f 
that  term;  second,  that  he  is  a  pnichaaor kNc)U^; 
and  third,  that  he  is  a  pnrchaaer  for  valoable  oooi- 
deration.  Meaning  of  the  term  pnrohaatr  in  this  Sec- 
tion defined. 

The  claim  in  this  case,  which  led  to  tiie 
decision  which  is  under  appeal,  was  a  claim 
in  substance  for  the  reooTery  of  property  it 
present  in  the  possession  of  the  respondenti, 
Messrs.  Oisbome  and  Company.  The  reooTSj 
of  that  property  was  sought  by  the  appellsoti 
on  the  footing  that  it  had  been  made  the  nb- 
ject  of  a  conditional  sale  in  the  year  1828 ;  and 
that  they,  the  appellants,  had  now  the  right 
to  redeem  the  property, — the  amount  for 
which  the  property  had  been  oonditioosllj 
sold  or  mortgaged  haring  been  paid  oft  bj 
the  receipt  of  profits.  This  mortgage,  made 
in  the  year  1828,  was  made  by  a  persoii  of 
the  name  of  Kunhya  Lall  as  mortgagor,  to 
one  Kussick  Lall  as  mortgagee.  The  appd- 
lants  say  that  Kunhya  Ldl  was  the  member 
of  a  joint  family,  of  a  family  joint  as  regards 
this  property,  and  that  they,  the  appelUnts, 
were  the  other  members  of  that  joint  funilj, 
and  that  the  mortgage  was  made  either  with 
their  previous  approbation  or  their  subseqaent 
assent.  Russick  Lall,  beyond  doubt»  was  tiie 
native  agent  of  the  firm  of  Shawe  and  Emww, 
and  the  mortgage,  beyond  doubt,  was  mads 
to  Eassick  Lall,  because  as  the  law  stood  tt 
that  time  Englishmen  could  not  havehdd 
immoveable  property  in  this  part  of  lodia  in 
their  own  name.  That  law  having  tabse- 
quently  been  altered,  Russick  Lall  assign^ 
over  to  his  principals,  Shawe  and  Hawes^  tiie 
property  which  he  thus  held  for  them  ia 
mortgage.  Subsequently  Shawe  relinqdifasd 
his  share  to  Hawes,  and  finally  by  a  dead 
executed  in  the  year  1841,  the  dietails  of 
which  will  afterwards  have  to  be  referred  to^ 
Hawes  passed  over  or  conveyed  the  propsfty 
to  the  present  respondents,  Messrs.  Qbibame 
and  Company. 

Now  the  first  question  which  aiises  in  tiiia 
state  of  things,  is  as  to  the  r^ht  of  the  platat- 
iib  to  redeem  this  property?  Their  puBsuarian 
as  members  of  a  joint  family  is  dmued  bj  tlie 
respondents,  who  contend  that  there  is  w 
evidence  that  the  family  was  jointy  or  that 
this  property  belonged  originally  to  any  par- 
son other  than  Kn^ya  Lall  t^  mortgafse. 
Upon  that  question  Mr.  Maddook$,  tba  fiis^ 
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JTudge,  before  whom  the  case  first  came,  has 
delivered  a  very  elaborate  and  careful  judg- 
ment, in  which  he  has  come  to  the  conclusion 
that  the  joint  ownership  of  the  property  was 
made  out  in  favor  of  the  appellants,  and, 
ail  hough  it  was  not  necessary  for  the  High 
Court  of  Calcutta,  in  the  view  they  took  of 
another  part  of  the  case,  absolutely  to  decide 
this  question,  they  do  not  appear  to  have  dis- 
approved of  the  conclusion  on  this  point  at 
which  Mr.  Maddocks  had  arrived.  The  evi- 
dence having  been  so  fully  and  satisfactorily 
comoc'ented  upon  by  Mr.  Maddocks,  their  Lord- 
ships do  not  think  it  necessary  to  say  more 
than  this,  that  looking  to  the  form  of  the 
Government  settlement  of  this  property,  look- 
ing to  the  history  of  the  family  which  is  in 
evidence,  looking  to  the  accounts  going  down 
to  the  year  before  the  date  of  the  mortgage 
showing  the  dealings  of  the  family  between 
themselves,  looking  to  the  ikramamah  execut- 
ed between  Kunhya  Lalland  the  other  members 
of  the  family  almost  contemporaneously  with 
the  mortgage  of  1828,  looking  to  the  dealings 
with  the  mouzah  ITgda  which  was  exceptwl 
out  of  the  mortgage  of  1828,  although  form- 
ing part  of  the  whole  estate,  their  Lord- 
phips  are  satisfied  that  this  property  was  the 
joint  property  of  the  family  and  that  Kunhya 
Lall  was  mortgaging  it  with  the  assent  of,  and 
as  the  manager  for,  the  whole  family. 

Their  Lordships  would  add  to  the  general 
description  of  the  evidence  which  has  satisfied 
them  of  this,  a  reference  also  to  the  state- 
ments which  were  made  very  shortly  after  the 
conveyance  of  1841  to  Messrs,  Gisbome  and 
Company.  In  1843  a  suit  was  brought  by 
the  present  appellants,  or  some  of  them, 
against  Messrs.  Oisborne  and  Company, 
making  parties  also  Hussick  Lall  and  Kunhya 
Lali.  The  plaintiffs  in  that  suit  were  non- 
suited upon  technical  grounds,  but  in  that 
suit  the  plaintiffs  had  stated  their  title  sub- 
stantially in  the  snme  way  that  it  is  now 
stated,  and  in  the  answers  to  that  suit  their 
Lordships  find  that  Mr.  Barnes,  a  member  of 
the  firm  of  Gisborne  and  Company,  and  the 
other  members  of  the  firm  of  Gisbome  and 
Company,  stated  that  the  plaintiffs'  suit  was 
totally  false,  and  that  the  reasons  of  the  fal- 
sity of  the  plaintiffs*  suit  were  stated  in  the 
answer  of  Russick  Lall,  another  defendant, 
and  that  that  answer  was  sufficient.  They, 
therefore,  referred  their  case  to  the  answer  of 
Bassick  Lall,  and  were  content  to  adopt  it 
as  the  statement  of  their  case.  Now  Russick 
Lall,  as  has  been  said,  was  the  native  agent  of 
this  indigo  factory  at  the  time  of  the  mortgage 
in  1828.  He  must  have  known  perfectly  well 
everything  connected    with   the  title  and  the 


circumstance  of  the  family,  one  member  of 
which  was  making  a  mortgage  to  him ;  and 
what  Russick  Lall,  having  these  means  of  pe- 
culiar knowledge,  said  in  the  year  1843 
was  this, — *'Ohl  Administer  of  Justice, 
''  let  your  presence  consider  the  fact  that  al- 
**  though  the  plaintiffs  have  no  right  and  in- 
**  terest  in  the  said  mouzahs,  yet  even  it  is 
'*  clearly  evident  from  the  contents  of  the 
**  former  plaint  that  the  plaintiffs  themselves 
*^  have  admitted  that  the  said  Kunhya  Lall 
**  Doss,  \)f  the  advice  and  with  the  concar- 
**  rence  of  the  plaintifiiB  sold  the  property  in 
'*  dispute  to  me'* — that  of  course  means 
mortgage — **for  the  sum  of  rupees  I7,U11 
'*  witti  the  object  of  liquidating  the  money 
'^  due  to  the  said  gentleman  from  Kunhya  LaU 
"  Doss,  under  the  deed  of  mortgage  dated 
'<  the  25th  May  1826."  Russics  Lall  was, 
therefore,  content  to  affirm  at  this  time,  and 
Messrs.  Gisborne  and  Company  were  content 
to  adopt  his  statement,  that  Kunhya  Lall  had 
mortgaged  the  property  by  the  advice  and 
with  the  concurrence  of  the  plaintiffs, — advice 
and  concurrence  which  would  have  been  utter- 
ly useless  and  unmeaning  unless  the  plaintiffs 
had  been  joint  owners  of  the  property. 

Their  Lordships,  therefore,  on  this  part  of 
the  case,  have  no  hesitation  in  accepting  the 
conclusion  of  the  Court  of  first  instance,  and 
they  have  the  satisfaction  of  thinking  that  in 
that  respect  they  are  not  differing  from  the 
opinion  of  the  High  Court  of  Calcutta,  al- 
though it  was  not  absolutely  necessary  for 
that  Court  to  decide  the  question. 

The  next  objection  which  was  taken  to  the 
title  of  the  plaintiffs  to  redeem  is  this.  It  is* 
said  that  the  conditional  sale  having  been 
made  in  the  year  1828,  and  the  condition  of 
that  sale  being  for  liquidation  of  the  amount 
of  mortgage-money  in  eleven  years, — a  year 
afterwards,  in  November  1829,  the  ikrarna- 
mah  which  containad  the  condition  making 
the  transaction  a  mortgage  was  returned  by 
Kunhya  Lall  and  Russick  Lall  with  an  en- 
dorsement which  is  set  out  at  page  235  of  the 
record.  The  endorsement  is  partly  defaced, 
but  it  runs  thus — **  (Defaced)  the  said  mehal, 
**  according  to  the  conditions  of  the  ikrar 
**  (defaced),  the  Government  revenue,  and  in- 
''  terest  and  the  consideration  being  (defaced): 
''  therefore  I  have  returned  this  ikrarnamah 
"  to  Russick  Lrtll  Doss,  the  purchaser.  The 
'*  mouzuhfl  stated  in  the  ikramamah  I  have 
<'  absolutely  sold.  Dated  the  27th  Kartick 
"  1237.  Kunhya  Lai  Doss,  Zemindar."  It 
is  suid  that  the  meaning  of  this  endorsement, 
which  was  partly  defaced,  is,  that  it  amounted 
to  an  assertion  that  the  profits  of  the  zemin- 
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dary  were  insufficient  to  pay  the  principal  and 
interest  and  the  Government  revenue,  and  that, 
therefore,  the  ikrarnamah  was  returned  by 
Kunhya  Lall  to  Russick  Lall. 

Now,  without  going  further,  their  Lordships 
are  compelled  to  say  that  is  a  transaction 
which,  upon  the  face  of  it,  is  almost  incredi- 
ble. The  property  was  mortgaged  by  a  usu- 
fructuary mortgage  to  run  over  eleven  years. 
The  mortgagee  was  bound,  on  the  face  of  the 
deed,  to  pay  the  Government  dpty  The 
mortgage  created  no  personal  liability  with  re- 
gard to  the  payment  of  the  debt.  If  the 
debt  should  be  paid  in  the  course  of  eleven 
years,  the  land  would  be  free,  if  not  paid,  at 
all  events  the  mortgagor  would  be  in  no  worse 
condition  than  he  was  at  the  end  of  the  first 
year.  There  is  no  consideration  moving  to 
the  mortgagor  for  the  release  of  the  equity  of 
redemption.  It  is  said  that  the  district  in 
which  the  property  was  situate  was  a  district 
which,  as  regards  its  produce,  was  liable  to 
the  uncertainties  of  dry  seasons  ;  but  al- 
though that  might  lead  to  a  diminution  of  the 
produce  in  one  year,  on  the  other  hand,  the 
absence  of  drought  and  the  presence  of  mois- 
ture in  another  season  might  lead  to  a  more 
plentiful  crop,  and  the  uncertainty  is  one 
which  might  have  a  double  bearing  as  regards 
the  ultimate  result  of  the  conditional  sale. 

But  it  is  further  to  be  observed  that   this 
allegation  of  the  return  of  the  ikrarnamah,  and 
thte  production  of  it  with  the   endorsement 
was  never  heard  of  until  about  two  years  sub- 
sequently, when  one  Bholanath  having  sued 
Kunhya  Lall  upon   a  debt  of  his  own   due 
to  hholanath,  was  taking  proceedings  to  sell 
this  property,  or  to  sell  the  equity  of  redemp- 
tion of  it,  as  being  the  property  cf  Kunhya 
Lall.     Then  it   was  that   the  return  of  the 
ikrarnamah  was  set  up  and  that  this   endorse- 
ment was  produced.  The  moment  that  defence 
was  set  up  it  was  challenged —challenged  not 
merely  by  Bfaolanath,  but  by  the  other  mem- 
bers of  the  joint  family — and  steps  were  taken 
to  dispute  it.     It  is  true   that  from   circum- 
stances connected  with  the  attempted  sale    of 
Bholanath   g«»ing   off,    the   question  was  not 
ultimately  decided  at  that  time,  which  is  very 
much  to  be   regretted.     The  primary  Judge 
decided  against  the  transaction, — decided  that 
it  was  not  a  real  transaction,  but  a  fraudulent 
one  to  defeat  the  creditor.     There    was  an 
appeal  to  the  appellate  tribunal.     The   appel- 
late tribunal  thought  that  an  investigation    of 
the  circumstances  should  take  place,  and  sent 
it  back  for  that  purpose.     The  biddings  at  the 
sale  not  having  been    sufficient  to   lead  to   a 
sale  taking  place,  the  primary  Judge  thought 


that  it  was  unnecessary  to  persue  that  investi- 
gation. But  both  at  that  time  and  at  every 
time  since  ^hen  the  return  of  the  ikrarnamah 
has  been  set  up,  the  transaction  has  been 
challenged  as  an  unreal  and  fictitious  trans- 
action. 

Their  Lordships  are  of  opinion  that  it  is 
an  incredible  transaction  on  the  face  of  it, 
and  they  cannot  arrive  at  any  other  conclu- 
sion than  that  it  was  a  transaction  between 
Russick  Lall  and  Kunhya  Lall.  for  the  pur- 
pose of  defeating  the  proceedings  of  the  credi- 
tor Bholanath. 

Their  Lordships  must  add  this  further  ob- 
servation :  the  mortgage  or  conditional  sale  of 
1828  is  clear  and  undisputed.  It  lies  upon 
those  who  desire  to  set  up  any  title  putting 
an  end  to  the  mortgage  to  establish  their  case 
by  evidence  which  is  clear  and  satisfactory. 
That  onus  cerbiinly  is  not  discharged  in  this 
case ;  and  their  Lordships  therefore  are  of 
opinion  that  on  this  point  also  the  title  of 
the  appellants  is  made  out,  and  that  unless 
on  some  other  ground  yet  to  be  considered 
they  are  precluded  from  redeeming,  they  are 
not  precluded  by  the  pretended  return  of 
the  ikrarnamah.  Upon  this  point  also  their 
Lordships,  in  substance,  agree  with  the 
view  of  all  the  Judges  in  the  Court  in 
India. 

We  come  now  to  the  remaining  part  of  the 
case,  which  is  this.  Assuming  the  title  of 
the  plaintiffs  to  redeem  to  be  made  out,  the 
respondents,  Messrs.  Gisborne  and  Company, 
claim  the  benefit  of  the  statutes  of  limita- 
tion, and  assert  that  the  time  during  which 
the  title  of  the  plaintiffs  to  redeem  could  be 
in  force  has  elansed.  In  the  first  place,  they 
say  that  the  appellants  are  barred  by  the 
1 3th  Section  of  the  Jaw  of  limitations,'  that 
is  to  say,  the  Section  which  speaks  of  saits 
for  enforcing  the  right  to  share  in  any  pro- 
perty, moveable  or  immoveable,  on  the  ground 
that  it  is  joint  family  property.  It  is  not  ne- 
cessary to  repeat  that  Section  at  length,  for 
their  Lordships  are  of  opinion  that  it  is  a 
Section  which  deals  with  suits  between  one 
or  some  member  or  members  of  the  joint 
family  and  some  othe^  member  of  the  joint 
family,  complaining  of  what  we  should  terns 
in  this  country  an  ouster  of  some  members 
by  others,  or  of  a  failure  by  the  member  in 
occupation  to  account  for  profits,  or  to  pay 
maintenance  where  it  is  due.  The  present 
case  is  a  case  by  no  means  cf  that  description. 
In  the  present  case  the  foundation  of  the  title« 
of  the  plaintiff's  is  a  mortgage,  which,  as 
has  been  already  said,  was  in   its  inception. 
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in  substance,  the  mortgage  of  the  whole  of 
the  joiat  family.  The  circumstance  that  it 
is  not  the  whole  of  the  members  of  the  joint 
family,  but  only  some  who  now  come  to  re- 
cover their  share  of  the  property,  does  not 
make  this  a  dispute  inany  wny  betvreen  mem- 
bers of  the  joint  family  as  to  the  question  of 
whether  the  property  is  joint  or  not.  It  is 
merely  a  question  of  the  title  of  the  plaintiffs 
to  redeem,  and  the  question  of  joint  or  not 
joint  property  has  only  to  be  decided  inciden- 
tally for  the  purpose  of  establishing  that  title 
as  against  strangers. 

The  respondents  then  allege  that  they  are 
entitled    to  the  benefit  of  the  5th   Section  of 
the  same   law,—**  In   suits  for   the  recovery 
**  firom  the  purchaser,  or  any  person  claiming 
**  und*»r  him,  of  any  property  purchased  bond 
^*  fide   and  for  valu'ible    consideration    from 
**  a  trustee,  depository,  pawnee,  or  mortgagee, 
''  the  cause  of  action  shall  be  deemed  to  have 
"  arisen  at  the  date  of  the  purchase."     Now, 
questions   of    very   considerable    importance 
have  been  raised   and  arf?ued  as  to  the  mean- 
ing   of  this  Section.     Their  Lordships  desire 
to  say   that  the   provision  of  the   Section   is 
founded,  no  doubt,  upon  considerations  of  high 
policy,  —of  a  policy  which  their  Lordships  do 
not  at  all  doubt  is   one   which   is   extremely 
beneficial  to  India,  having  regard  to  the  cir- 
cumstances of  that  country.     But  their  Lord- 
ships  cannot  fail  to  observe   that  the   pro- 
visions of   the  Section   are  of  an  extremely 
stringent   kind.     They  take   nway   and   cut 
down  the  title,  which  ex  hypothesi  ij  a  good 
title  of  a  cestui  que  trust,  or  of  a  person  who 
has  deposited,  pawned,  or  mortgaged  property; 
they  cut  down  that  title  as  regards  the   num- 
ber of  years  that  tho  person  would  have  had 

•  right  to  assert  it ;  from  a  very  great  length 
of  time,  sixty  years,  they  cut  it  down  to 
twelve  years.  It  is,  therefore,  only  proper 
that  any  person  claiming  the  benefit  of  this 
Section  should  clearly  and  distinctly  show 
that  he  fills  the  position  of  the  person  contem  • 
plated  by  this  Section,  as  a  person  who  ought 
to  be  protected.  Their  Lordships  think  that 
in  order  to  claim  the  benefit  of  this  Section  a 
defendant  must  show  three  things : — first,  that 
he  is  a  purchaser  according  to  the  proper 
tneaning  of  that  terra ;  second,  that  he  is  a 
purchasf^r   bona  fide  ;   and  third,  that  he  is 

*  purchaser^  fur  valuable  consideration. 

Now,  what  is  the  meaning  of  the  term 
"  purchaser'*  in  this  Section  ?  It  cannot  be  a 
person  who  purchases  a  mortgage  as  a  mort- 
gage, because  that  would  be  merely  equiva- 
lent to  an  assignment  of  a  mortgage  ;  it 
would  be  the  case  of  a  person  taking  a  mort- 


gage with  a  clear  and  distinct  understanding 
that  it  was  nothing  more  than  a  mortg:age. 
It,  therefore,  must  mean,  in  their  Lordships' 
opinion,  some  person  who  purchases  that 
which  de  facto  is  a  mortgage  upon  a  repre- 
sentation made  to  him,  and  in  the  full  belief 
that  it  is  not  a  mortgage  but  an  absolute 
title. 

Now,  it  is  important  in  this  case  to  consi- 
der how  it  is  that  in  pleading  in  the  first  in- 
stance the  transaction  which  here  has  taken 
place,  the  respondents  have  put  their  title. 
In  page  14  of  the  record,  in  the  sixth  head 
of  their  statement,  they  express  themselves 
thus — ''The  defendants,  aa  purchasers  for 
**  a  just  consideration,  have  all  along  held 
"  adverse  possession  of  the  disputed  property 
"  for  more  than  1 2  years  without  notice  of 
*'  any  legal  right  as  co-partners,  t,  «.,  if  any 
*'  right  had  existed  pertaining  to  the  plaint- 
*'  iffs,  as  well  as  to  those  persons  from  whom 
**  the  defendants  have  acquired  their  right. 
'*  Thus,  in  such  a  case,  also  the  plaintiffs' 
**  claim  is,  by  reason  of  limitation,  inadmis- 
*'  sible."  There  is  no  averment  there  of  any 
fuct ;  it  is  a  statement  that  as  purchasers  they 
are  entitled  to  the  benefit  of  the  Statute,  but 
when  they  come  to  their  averment  of  facts, 
their  statement  is  this :  the  second  head  is, 
'*  On  the  16th  May  1838,  A.D.,  Russick  Lall 
**  Doss  sold  tho  said  mouzahs  to  Messrs. 
«*  William  Shawe  and  "William  Hawes  for 
<*  Es.  17,01 1,  and  caused  the  names  of  the 
«*  Messrs.  William  Shawe  and  William  Hawes 
**  to  be  entered  in  the  (Government  records 
**  on  the  excision  of  his  own  name,  and  Mr. 
<'  William  Shawe  sold  his  share  to  Mr. 
**  William  Hawes,  who  after  that  sold  it  to 
"  Messrs.  Gisbome  and  Company  and  Mr.  C.  H. 
"  Barnes,  and  Mr.  C.  H.  Barnes  sold  his  4 
*»  annas  share  to  Messrs.  Oisborne  and  Com- 
**  pany  and  mutation  of  names  took  place." 
This  is  a  statement  which  puts  the  title  of 
Gisbome  and  Company  exactly  in  the  same 
position  as  the  title  of  Shawe  and  Hawes. 
It  alleges  that  Russick  Lall  sold  to  Shawe 
and  Hawes,  that  Shawe  and  Hawes  sold 
to  Hawes,  and  then  Hawes  sold  to  Gis» 
borne  and  Company.  It  draws  no  distin<^tion 
between  the  various  transfers  of  the  proper- 
ty, but  puts  them  all  exactly  on  the  same 
footing.  Now,  an  allegation  or  a  plea  of  a 
purchase  for  value  is  perfectly  well  known 
and  understood,  and  the  averments  in  that 
plea  are  not  matters  of  technicality,— they 
are  matters  of  substance.  In  pleading  a  pur- 
chase for  valuable  consideration  in  this  coun- 
try, the  very  first  averment  in  the  plea  is  that 
the  person  selling  either  was  seised,  or  alleged 
that  be  was  seised,  for  an  absolute  title,  and 
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then  the  plea  goes  oo  to  say  that  being  so 
seised,  or  alleging  that  he  was  so  seised,  he 
contracted  to  sell,  and  did  sell  and  convey 
that  absolute  title  asserting  it  to  be  such  to 
the  purchaser,  who  paid  his  money  for  that 
which  was  thus  sold.  There  is  not  a  frag- 
ment of  an  arerment  in  the  whole  of  this 
pleading  of  that  kind.  The  pleading  is  per- 
fectly consistent  with  the  transaction  having 
been  nothing  more  than  the  purchase,  that  is 
to  say,  the  transfer  of  that  which  was  a  con- 
ditional title,  or  a  title  by  way  of  mortgage. 

We  turn  then  from  the  pleading  to  see 
what  is  the  evidence  of  the  transaction  in  the 
case.  Now,  there  is  no  evidence  at  all  of 
any  negotiation  for  this  purchase,  of  any 
specification,  or  schedule,  or  inventory  of 
what  the  property  was  that  was  to  be  includ- 
ed in  the  general  purchase  of  the  factory 
which  was  taking  place.  There  is  no  evidence 
of  any  allegation  or  statement  on  the  part 
of  the  vendors,  which  would  lead  Messrs. 
Gisbome  and  Company  to  believe  that  this 
was  an  absolute  title  which  they  held  to  the 
property  in  question.  The  only  evidence 
that  there  was  a  purchaser  at  all  is  the  pro- 
duction of  the  purchase-deed  to  which  refer- 
ence is  now  made. 

The  purchase-deed  is  at  page  296-  It  con- 
tains a  recital  of  the  manner  in  which  the 
vendor,  the  first  party  to  the  deed,  Hawes, 
had  had  conveyed  to  him  the  various  factories 
which  were  to  be  handed  over  to  Gisbome 
and  Company. .  It  then  contains  this  recital 
of  the  contract  between  Hawes  and  Gisborne 
and  Company,  page  297  : — '*  And  whereas 
•*  the  said  John  Dougal,  George  Dougal, 
*'  Charles  Jones  Richards,  Matthew  Gisbome, 
"  and  John  Richards  have  contracted  and 
'*  agreed  with  the  said  William  Hawes  for 
"  the  absolute  purchase  of  the  said  several 
**  indigo  factories  or  works  and  premises 
*'  hereinafter  described,  at  and  for  the  price 
**  or  sum  of  Company's  Hs.  2,10,000;  and  the 
**  same  are  intended  to  be  conveyed  and  as- 
'*  sured  unto  the  said  John  Dougal,  George 
**  Dougal,  Charles  Jones  Richards,  Matthew 
**  Gisborne,  and  John  Richards,  and  their 
•'  heirs,  in  the  manner  hereinafter  expressed." 
It  is  a  contract  for  the  absolute  purchase,  but 
the  absolute  purchase  of  those  premises  which 
are  afterwards  described  in  this  deed  and  in- 
tended to  be  conveyed  by  it.  When  we  turn 
to  what  these  premises  are^  we  find  first  an 
enumeration  of  the  Indigo  Factory  ;  then  this 
addition — *'  All  lands  cultivated  and  uucul- 
''  tivated  to  the  said  several  and  respective 
"  Indigo  Factories  or  sets  of  works  respec- 
**  tively  belonging  or  in  any  wise  appertain. 


**  ing;"  and  further  on,  page  299 — •'  And  all 
*'  the  estate,  right,  title,  interest,  use,  trust, 
"  property,  possession,  possibility,  daim,  and 
**  demand  whatsoever,  both  at  law  and  in 
*'  equity  of  them,  the  said  William  Hawes, 
**  Robert  MoUoy,  and  James  Cullen  and  each 
**  of  them  in,  to,  out  of,  or  upon  the  said 
''  several  and  respective  Indigo  Factories  on 
*'  sets  of  works,  lands,  hereditaments,  chat- 
**  tels,  and  premises,  and  every  or  any  part 
*  or  parcel  thereof."  Now  assume  that  there 
was  in  this  commercial  bouse,  as  a  part  of 
their  property  in  trade,  a  mortgage  securing 
to  them  the  debt  which  has  been  mentioned; 
assume  that  that  was  perfectly  well  known 
to  every  person  connected  with  them  and  to 
the  purchasers.  No  more  fit  or  apt  deed 
could  have  been  devised  than  this,  for  tiie 
purpose  of  conveying  a  title  to  that  naort- 
gage,  as  the  rightful  title  upon  which  the 
property  was  to  be  held  by  the  purcbaaers. 
The  deed,  in  other  words,  is  perfectly  con- 
sistent with  it,  not  having  been  the  intention  of 
any  person  to  this  transaction  to  do  more 
than  to  hand  over  this  along  with  all  the 
other  property  which  the  commercial  firm 
possessed,  according  to  whatever  might  be 
the  right  and  true  title  upon  which  each  por- 
tion of  the  property  was  held.  Their  Lord- 
ships, therefore,  can  find  in  this  deed  no  eri- 
dence  of  an  averment  on  the  part  of  the  ven- 
dor, or  of  any  belief  on  the  part  of  the  pur- 
chaser that  the  property  Moheoanwan  was 
a  property  which  the  vendors  claimed  to  hold 
by  what  we  should  call  in  this  country  a 
fee-simpl«  title. 

Under  these  circumstances,  their  Lordships 
think  that  the  first  requisite  in  the  law  of 
limitation  is  not  made  out,  and  that  the  re- 
spondents here  are  unable  to  show,  or  at  all 
events  have  not  shown,  that  they  are  par- 
chasers  of  this  specific  property  as  an  abso- 
lute property  in  contradistinction  to  a  mort- 
gage property  upon  a  contract  by  the  vendor 
to  convey  the  property  to  them  as  an  abso- 
lute property. 

This  would  be  sufficient  to  decide  the  ease ; 
for,  of  course,  unless  the  whole  of  the  three 
requisites  exist,  the  benefit  of  the  statute  ii 
not  obtained.  Their  Lordships,  however, 
think  it  right  to  go  further,  and  to  say  that 
they  are  not  satisfied  that  even  if  this  objectioa 
did  not  exist,  Messrs.  Gisborne  and  Company 
are  able  to  show  that  they  are  bona  fide  par- 
chasers.  It  is  unnecessary  to  impute,  aod 
their  Lordships  would  not  desire  to  impute,  w 
Messrs.  Gisbome  and  Company  any  dishonesty 
whatever  in  the  transaction,  or  any  moiai 
obliquity  in   their  dealings   in   this  matter. 
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But  what  tkeir  Lordships  have  to  observe  is 
this  :  Messrs.  Gisbome  and  Company  must  be 
regarded  as  dealing  in  this  case  upon  one  of 
two  footings.    Either  they  were   aware  in 
the  year  1841,  when  they  took  this  convey- 
ance,  of  all  that  had  passed  between  this  na- 
tive family  and  the  predecessors  in  title  of 
Oisbome  and  Company,  bj  way  of  allegation 
and  averment  and  claim  upon  the  one  side  and 
upon  the  other,   that  is  to  say,  they  must 
either  have  been  aware  of  all  the  contents 
of  the  papers  connected  with  the  litigation 
which  had  taken  place  in  previous  years, — or, 
if  not  aware  of  the  contents  of  those  papers, 
they  must  at  all  events  have  been  aware  of 
the  original  conditional  sale  of  1828,  and  of 
the  alleged  return  of  the  ikramamah  with  its 
endorsement.    It  has  not  been  very  clear  to 
their  Lordships  upon  which  of  these  two  foot- 
ings the  Counsel  for  the  respondents  would 
di^ire  Messrs.  Gisbome  and  Company  to  be  dealt 
with.     At  one  time  it  rather  appeared  that 
their  Counsel  would  wish  it  to  be  considered 
that  they  knew  nothing,  or  should  be  taken 
as  knowing  nothing,  but  the  conditional  sale 
and  the  alleged  return  of  the  ikramamah.     At 
another  time  their   Counsel  appeared  desirous 
to  refer  to  certain  portions  at  all  events  of  the 
proceedings,  which  had  taken  place  between 
the  conditional  sale  and  the  year  1841.     But 
assume  that  they  were  not  aware  of  the  details 
of  that  litigation;  assume  that  Messrs.  Gis- 
bome and  Company  knew  nothing  but  what 
has  been  called  the  bare  title  to  the  property, 
the  conditional  sale,  the  alleged  endorsf'ment 
upon  and  return  of  the  ikramamah,  and  the 
transfer  subsequently  from  Russick  Lall  to 
Eawes  and  Shawe.     Their  Lordships  are  of 
opinion  that  looking  to  the  clear  and  undisputed 
mortgage  in  the  first  instance — looking  to  the 
transparent  unreality  of  tiie  transaction  con- 
nected with  the  alleged  return  of  the  ikrar- 
namahy  the  mere  production  of  the  endorse- 
ment upon  that  ikramamah  as  the  description 
of  the  cause  for  its  return  was  amply  suffici- 
ent to  put  any  persons  in  the  position  of 
Messrs.  Gisbome  and  Company  upon  an  inquiry 
and  consideration  as  to  whether  that  trans- 
action could  be  a  real  transaction,  or  whe- 
ther it  could  be  a  transaction  which  could 
form  part  of  the  title  of  a  purchaser.     On 
the  other  hand,   if,  as  seems  to  have  been 
rather  the  opinion  of  the  leamed  Judges  be- 
low, and  certainly  seems  much  more  consis- 
tent with  all  the  facts  of  the  case, — if  it  be 
taken  that  Messrs.   Gisbome  and  Company 
were  perfectly    aware  of  all  the  accounts  in 
the  factory,  and  of  all  the  details  of  the  liti- 
gation and  of  all  the  claims  that  had  been 
made  before  with  regard  to  this  property, 


then  their  Lordships  consider  that  their'  at- 
tention was  pointedly  and  distinctly  called  to 
the  infirmity  of  title  in  this  case,  and  that 
with  their  attention  so  called  they  could  not 
be  considered  to  be  bond  fide  purchasers. 

Therefore  upon  both  grounds,  both  upon 
the  ground  that  they  are  not  purchasers  with- 
in the  meaning  of  the  law,  and  upon  the 
ground  that  if  they  were  purchasers  they 
are  not,  in  the  sense  in  which  the  words  are 
used  in  the  law,  bond  fide  purchasers,  their 
Lordships  think  that  Messrs.  Gisbome  and 
Company  are  not  entitled  to  the  benefit  of 
this  Statute. 

It  would  perhaps  be  right  that  their  Lord- 
ships should  advert  also  to  an  argument  which 
was  adduced,  although  not  very  warmly 
pressed,  that  under  the  10th  Section,  Messrs. 
Gisbome  and  Company  might  find  protection. 
The  10th  Section  says — **  In  suits  in  which 
*'  the  cause  of  action  is  founded  on  a  fraud, 
'^  the  cause  of  action  shall  be  deemed  to  have 
'<  first  arisen  at  the  time  at  which  such  fraud 
"  shall  have  been  first  known  by  the  party 
"  wronged."  This,  in  their  Lordships'  opi- 
nion, is  not  an  action  founded  upon  fraud 
in  that  sense.  It  is  an  action  upon  title  to 
recover  the  possession  of  property  to  which 
the  piaintiffis  are  entitled,  which  clearly  they 
must  recover,  unless  there  be  some  specific 
protection  given  to  those  now  in  possesbion 
of  it  by  virtue  of  the  other  sections  of  the 
statute  to  which  reference  has  been  made. 

This  being  the  opinion  at  which  their 
Lordships  have  arrived,  they  will  humbly 
recommend  to  Her  Majesty  that  the  decree  of 
the  High    Court    of     Calcutta    should    be 

reversed,   and   that  in  place  of  it  an  order 

should  be  made  dismissing  the  appeal  to  the 

High   Court    and  dismissing  it  with  costs. 

That  would  set  up  again  the  decree  of  Mr. 

Maddocks,  the  Zillah  Judge.    Their  Lordships 

are  content  to  allow  that  decree  to  stand,  and 

are  unwilling  to  enter  upon  any  criticism  of 

the  precise  form  of  it,   because  no  argument 

has  been  adduced  before  their  Lordships  upon 

the  footing  that,    supposing    the    decree  in 

substance  to  be  right,  any  modification  should 

be  made  of  it  -in  detail.    Their  Lordships, 

therefore,  will  leave  that    decree    to    be  the 

decree  in  the  case,  and  will  only  further  add 

that  the  appellants    should    also    have    the 

costs  of  this  appeal. 


Digitized  by 


Google 


30 


Privy 


THR    WRBKLT    RRPORTRR. 


Council.        [Vol  XV. 


The  20th  January  1871. 
Present : 

Lord    Cairns,    Sir   James    W.    Colvile.     Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Res  jadloata-Jadgment  of  the    &e- 
▼enne  Court— Redemption. 

On  appeal  Jrom  the  High  Court  at  Agra, 

Khugowlee  Sing  and  others 

versus 

Hossein  Bux  Klian. 

The  rule  laid  down  bv  the  Judges  in  the  Duchess  of 
Kingston's  case  on  the  law  of  estoppel  is  not  technical  or 
peculiar  to  the  law  of  England,  but  is  perl'ectly  con- 
sistent with  ih«  second  Section  of  the  Code  of  Civil 
Procedure. 

The  decision  of  a  Revenue  Court  in  a  summary  suit 
for  arrears  of  rent  brought  by  A  against  B  and  others,  in 
which  B  set  up  an  ekrHroaiiiah  under  which  he  claimed 
on  behalf  of  himself  and  others  to  hold  certain  land  as 
rent-free  which  suit  was  dismissed  by  the  Revenue  Court, 
who  held  the  ekrarnamah  to  be  valid,  is  no  bar  as  re9 
ptdicaia  to  a  suit  for  redemption  by  B  against  A  on  his 
title  as  mortgagee,  in  which  B  set  up  the  same  ekrarna- 
mah. 

This  appeal  having  been  heard  ex  parte ^ 
their  Lordships  were  desirous,  before  they 
determined  ii,  carefully  lo  read  and  consider 
the  evidence  in  support  of  the  case  of  the 
absent  respondents,  the  plaintiffs  in  the 
suit. 

The  suit  was  in  the  nature  of  a  redemption 
suit,  and  was  brought  to  recover  from  the 
Bppelbmts  certain  property  on  the  allegation 
that  their  title  was  originally  that  of  mort- 
gagees by  way  of  conditional  sale  ;  that  the 
mortgage  debt  had  been  satisfied  ;  and  that, 
accordingly,  the  plaintiffs  were  entitled  to 
recover  possession  of  the  land  with  mesne 
profits  from  the  date  of  *BUch  satisfaction. 

The  case  of  the  appellants  was  that  they, 
or  those  whom  they  represent,  had  been  in 
possession  of  the  lands  for  upwards  of  twenty 
years  under  two  deeds  of  absolute  sale 
executed  in  consideration  of  rupees  9,800 
on  the  12th  of  March  1843,  and  confirmed 
by  two  decrees  of  the  Civil  Court  passed  on 
the  confession  of  their  vendors,  the  plaiutifis 
in  the  present  suit. 

The  plaintiifs,  not  denying  that  this  was 
the  ostensible  title  of  the   appellants,   insist  I 
that  the  true  transaction  was  a  mortgage  by 


conditional  sale  for  securing  the  sam  of 
rupees  4,000  with  interest,  and  that  this 
WAS  effected  by  the  ekrarnamah  of  even  data 
with  the  deeds  of  sale,  which  is  at  page  10 
of  the  records. 

It  was  therefore  essential  to  the  plaintiff's 
case  to  establish  the  validity  of  this  ekrar- 
namah. 

The  Ziilah  Judge  who  tried  the  cause  in 
the  first  instance  decided  that  it  was  not  a 
genuine  instrument,  and  dismissed  the  suit. 
But  the  High  Court  of  Agra  on  appeal  re- 
versed his  decision,  and  decided  in  favonr  of 
the  plaintiffs  upon  the  groand  which  their 
Lordships  will  next  consider. 

This  judgment  of  the  High  Court  does 
not  profess  to  proceed  upon  a  review  of  the 
general  and  conflicting  evidence  given  in 
the  cause.  It  is  founded  solely  upon  the  omis- 
sion of  the  Judge  below  to  give  due  weight 
to  the  fact  that  the  ekrarnamah  had  been 
declared  to  be  volid  and  genuine  by  the 
Deputy  Collector  of  Futtehpore  in  proceed- 
ings which  will  be  afterwards  considered, ; 
and  it  treats  that  finding  as  res  judieaia 
between  the  parties. 

Those  proceedings  are  referred  to  on  the 
face  of  the  plaint  ;  and  their  Lordships  will 
therefore  assume  that  the  point,  though  not 
made  the  subject  of  a  formal  issue,  was 
sufficiently  raised  on  the  pleadings. 

Their  Lordships,  however,  are  of  opinion 
that  the  judgment  of  the  High  Court  revers- 
ing that  of  the  Ziilah  Judge  cannot  be  sap- 
ported  on  this  ground. 

In  the  course  of  the  argument,  one  of 
their  Lordships  quoted  from  the  opinion 
delivered  by  the  Judges  in  the  Duchess  of 
Kingston's  case  the  following  passage  ; — 
'*  From  the  cases  relative  to  judgments 
**  being  given  in  evidence  in  civil  suits, 
*'  these  two  deductions  seem  to  follow  as 
*'  generally  true  :  first,  that  the  judgment 
"  of  a  Court  of  concurrent  jurisdiction 
*'  directly  upon  the  points  is,  as  a  plea,  a 
*'  bar,  or  as  evidence,  conclusive  between  the 
*'  same  parties  upon  the  same  matter  direct- 
*'  ly  in  question  in  another  Court  ;  second- 
'*  ly,  that  the  judgment  of  a  Court  of  ex- 
'*  elusive  jurisdiction,  directly  upon  the 
'*  point,  is  in  like  manner  conclusive  upon 
*'  the  same  matter,  between  the  same  par- 
**  ties,  coming  incidentally  in  question  in 
*'  another  Court  for  a  different  purpose. 
'*  But  neither  the  judgment  of  a  concurrent 
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'*  or  exclusive  jurisdiction  is  evideoce  of 
•*  any  matter  which  comes  collaterally  in 
'*  question,  though  within  their  jurisdiction, 
•*  nor  of  any  matter  incidentally  cognizable, 
•*  nor  of  any  matter  to  be  inferred  by  argu- 
•*  ment  from  the  judgment." — I  Smith's 
'•  •  Leading  Cases,'  p.  424. 

There  is  nothing  technical  or  peculiar  to 
the  law  of  England  in  the  rule  as  so  stated. 
It  was  recognized  by  the  civil  law,  and  it 
is  perfectly  consistent  with  the  second  sec- 
tion of  the  Code  of  Procedure  under  which 
this  case  was  tried,  which  says — 

The  civil  Courts  shall  not  take  cognizance 
of  any  suit  brought  on  a  cause  of  action 
which  shall  have  been  heard  and  determined 
by  a  Court  of  competent  jurisdiction  in  a 
former  suit  between  the  same  parties  or 
between  parties  under  whom  they  claim. 

Now,  what  were  the  proceedings  which 
in  this  case  were  assumed  to  afford  evidence 
in  favour  of  the  validity  of  the  ekrarnamah 
which  the  appellants  were  not  at  liberty  to 
dispute  ?  They  are  at  pages  6  and  7  of  the 
record.  It  appears  from  them  that  the  ap- 
pellants in  March  1863  brought  a  summary 
suit  for  arrears  of  rent  before  the  Deputy  Col- 
lector against  one  of  the  plaintiffs  in  the  pre- 
sent suit.  They  alleged  that  he  was  an 
occupier  of  a  small  portion  of  land  not  ex- 
ceeding 37  beegahs,  being  part  of  the  land  in 
question,  under  a  pottah  and  kuboolyut. 
The  defendant  in  that  summary  suit  denied 
the  case  of  the  plaintiffs  (the  present  appel- 
lants), alleged  that  the  transaction  of  1843 
was  a  conditional  sale,  produced  the  ekrar- 
namah, and  contended  that  under  a  particu- 
lar stipulation  in  it  he  and  the  other  vendor 
or  mortgagor  were  entitled  to  hold  75 
beegahs  rent-free.  The  appellants  then,  as 
now,  denied  the  validity  of  this  ekrarna- 
mah. Evidence  was  taken  on  both  sides  ;  and 
the  Collector  holding  that  the  appellants 
had  failed  to  prove  their  case,  and  that  the 
defendant  in  the  summary  suic  had  proved 
the  ekrarnamah,  dismissed  the  claim.  On 
appeal  to  the  Zillah  Judge  this  dismissal 
was  confirmed,  but  on  the  ground  that  the 
appellants  had  failed  to  prove  that  the  de- 
fendant was  a  cultivator  paying  rent,  and 
that  their  claim  was  1  arred  by  limitation. 
And  the  Judge  remarked  that  the  Deputy 
Collector  had  made  a  lengthy  inquiry  with 
reference  to  the  papers  filed  by  both  parties, 
which  had  no  connection  with  the  present 
claim. 


On  special  appeal  to  the  Sudder  Court  the 
dismissal  of  the  claim  was  again  confirmed, 
the  Court  observing  that  the  question  whe- 
ther the  plaintiffs  (the  appellants)  were  out- 
and-out  purchasers  or  only  conditional  pur- 
chasers under  the  deeds  of  the  12th  March 
1843  did  not  arise  in  the  case. 

From  this  statement  it  appears  that  the 
ultimate  decision  of  this  claim  for  rent  did 
not  turn  upon  the  validity  of  the  ekrarna- 
mah. But  if  the  judgment  of  the  Collector 
had  been  final  in  the  matter  before  him, 
his  incidental  finding  that  the  ekrarnamah 
was  a  valid  instrument  would  not  be  con- 
clusive between  the  parties  in  the  present 
litigation.  For  the  question  before  him  was 
not  the  issue  now  raised  between  the  parties, 
and  his  decision  was  not  that  of  a  Court 
competent  to  adjudicate  on  a  question  of 
title.  He  had  only  a  special  jurisdiction  to 
try  summary  suits  for  the  recovery  of  rent. 

The  eadem  causa  peiendi,  and  the  judg- 
ment of  a  Court  of  competent  or  concurrent 
jurisdiction,  are  both  waiuing  here.  Their 
Lordships,  therefore,  being  of  opinion  that 
the  decree  under  appeal  cannot  be  supported 
on  the  only  ground  which  the  Judges  of 
the  High  Court  have  assigned  for  it,  will 
proceed  to  consider  whether  the  evidence  in 
the  cause,  taken  as  a  whole,  affords  any  sufil- 
cient  reason  for  disturbing  the  decree  of  the 
Zillah  Judge. 

It  is  not  denied  that  on  the  12th  of  March 
1843  the  deeds  of  absolute  sale  were  exe- 
cuted ;  that  on  the  14th  of  March  they 
were  produced  in  the  Civil  Court,  where 
decrees  were  passed  upon  them  ;  and  that 
on  the  1st  of  May  1843,  the  proceeding  for 
the  mutation  of  names,  which  is  set  forth 
at  page  27,  took  place.  The  last  was  not 
without  opposition.  One  Furzuud  Hossein 
Khan  put  in  objections  founded  on  the  ris;ht 
of  pre-emption  under  the  Mahomedan  Law, 
and  on  a  claim  to  a  small  portion  of  the 
property  sold.  The  former  objection  was 
overruled  ;  but  it  could  only  have  been 
made  to  an  absolute  sale  ;  and  the  fact  that 
it  was  made  is  an  additional  proof  that  the 
transaction  was  then  treated  as,  and  under- 
stood to  be,  an  absolute  sale.  In  the  plaint, 
indeed,  it  is  alleged  that  the  transaction  was 
represented  to  be  an  absolute  sale,  and  not 
what  it  really  was, — amortgage,  in  order  to 
avoid  any  claim  founded  on  the  right  of 
pre-emption.  But  this  statement  appears 
to  their  Lordships  to  be  founded  on  a  mis- 
conception of  the  law  of  pre-emption,  and 
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therefore  to  afford  an  argumeDt  against  the 
truth  of  the  plaintiffs'  cose.  Three  years 
later,  in  September  1846,  part  of  the  pro- 
perty was  seized  by  a  judgment-creditor  of 
the  vendors.  The  appellants  came  in  as 
objector8,claiming  as  absolute  owners  ;  and 
their  objection  prevailed,  though  the  ekrar- 
namahy  according  to  the  plaintiffs'  case,  had 
then  been  registered,  and,  if  a  valid  docu- 
ment, would  have  left  in  them  an  interest 
capable  of  being  taken  in  execution. 

The  plaintiffs  have  given  no  explanation 
whatever  why  they  consented  to  the  decrees. 
Although  in  1846  there  was  this  execution 
a<;ain8t  them,  there  is  no  suggestion  that  in 
1843  they  liad  any  interest  for  making  that 
which  was  in  fact  a  mortgage  appear  to  be 
an  absolute  sale.  The  probabilities  of  the 
case,  therefore,  resulting  from  the  history  of 
the  rei  gestm  are  all  against  the  validity 
of  the  ekrarnamah. 

But  what   is   the   direct  evidence  of  the 
execution   of  that   instrument  ?     The   evi- 
dence of  the  two  fltst  witnesses,  Jhoo  Khan 
and  Khadir  Bux,  who   are   not   subscribing 
witnesses,   appears   to  their  Lordships  to  be 
worthless.     The   evidence   of  the   attesting 
witnesses  who  are  called   is   not  consistent. 
Sheadun   Putwarry,   who   from  his  position 
might  have  been   a   more   trustworthy   wit- 
ness, is   not   called.     In  addition  to  the  dis- 
crepancies and  other  circumstances   tending 
to   cast  suspicion  on  the  testimony  for  the 
plaintiffs  which   have   been   stated   by    the 
Zillah  Judge,  their  Lordships  have  to  observe 
that  the  document   impeached   purports   to 
have   been   executed  on  the  same  day  as  the 
undisputed  deeds   of  sale  ;  that   by   several 
witnessess  it  is  sworn  to  have  been  executed 
at  the  house  of  Mahomed  Sidiq,  the   writer 
of  the  bills  of  sale  ;  yet  all  these  witnesses 
say  that  they   saw   no  instrument   but   the 
ekrarnamah  executed.     It  is  difficult  to  see 
whj)  if  the  ekrarnamah  was  really  executed 
on    the    12th   of   March    1843,  and   in    the 
house  of  the  appellants*    agent,   it   was   not 
executed  with  the  deeds  of  sale  and  attested 
by  the  same  witnesses.     Again,  as  the  Judge 
has  observed,  the  witnesses  for  the  plaintiffs 
fail  to  prove  the  payment  of  the  rupees  4,000 
which  they  allege  to  have  been  the  considera- 
tion for  the  mortgage  ;   whilst  the  witnesses 
for  the  appellants  have  proved   to  the  satis- 
faction of  the   Judge,   the   payment   of  the 
9,800  rupees   which    they    allege   to    have 
been  the   consideration  for   the  sale.     It  lay 
on  the  plaintiffs  to  prove  the  validity  of  the 
inatrument  on   which  they  rely.    The  oral 


evidence  was  conflicting,  and  the  Zillah 
Judge  came  to  a  clear  conclusion  that  the 
witnesses  for  the  plaintiffs  were  not  to  be 
believed  and  that  the  witnesses  for  the  ap- 
pellants were  trustworthy.  Their  Lordships 
would,  for  obvious  reasons,  be  slow  in  asy 
pase  to  overrule  the  opinion  expressed  by 
the  Judges  in  whose  presence  the  testimony 
was  given  touching  the  credibility  of  natite 
witnesses.  In  the  present  case  their  own 
conclusion,  formed  npon  a  perusal  of  all  evi- 
dence in  the  cause,  is  subsUntially  in  accord- 
ance with  that  of  the  Zillah  Judge.  Tliey 
are  of  opinion  that  he  was  right  in  holding 
that  the  plaintiffs  had  failed  to  establish  the 
validity  of  the  ekrarnamah,  which  was  tlie 
foundation  of  their  case,  and  in  dismissing 
their  suit.  Their  Lordships  will  accordingly 
advise  Her  Majesty  to  allow  this  appeal,  to 
reverse  the  decree  of  the  High  Court,  and 
to  direct  that  in  lieu  thereof  a  decree  be 
made  dismissing  the  appeal  against  the  de- 
cree of  the  Zillah  Judge  with  costs.  If  the 
appellants  have  paid  any  costs  under  the 
order  reversed,  these  costs  must  be  refunded, 
and  they  must  also  have  their  costs  of  this 
appeal. 


The  20th  January    1871. 

Present : 

Lord    Cairns,    Sir   James    W.  CoWile,    Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Hooamont — Stamp. 

On  appeal  from  the  High  Court  at  Bombay, 
Mantappa  Nadgowda 


versut 
Baswantrao  Nadgowda. 

The  plaintiff  sa«d  his  elder  brother  for  a  ahtre  in  cer- 
tain family  property.  The  defendant  raised  aqaertionof 
family  custom,  and  relied  on  a  certain  deed  of  releaM 
which  "he  said  the  plaintiff  had  given  him,  but  the  exist- 
ence of  which  the  plaintiff  denied.  That  document 
waa  not  stamped,  thongh  on  the  face  of  it  it  wa8  stated 
that  it  was  to  be  stamped.  No  objection  waa  takeo  on 
that  score  to  the  document  before  the  first  and  the  Lower 
Appellate  Courta,  who  considered  that  the  document 
wa«  a  genuine  document  executed  by  the  plaintiff. 
After  its  production  it  had  an  insufficient  stamp  of  2  aanas 
put  upon  it.  The  High  Court,  on  appeal,  left  the  d^^JIf 
part  of  the  evidence  in  the  case,  but  (jualified  its  effect 
and  the  extent  of  its  operation  by  making  it  a  deed  of  re- 
lease, releasing  so  much  of  that  which  the  plaintiff 
mi^ht  otherwise  claim  as  would  be  covered  by  the  in- 
sufficient sump  of  2  annas* 
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Held  that  the  Hiph  Court  might  either  hav«  refused 
to  admit  the  document  for  want  of  a  stamp,  or — which 
would  be  more  correct — it  might  have  required  it  to  bo 
properly  stamped  and  the  penalty  paid  into  Court; 
hut  the  course  taken  was  entirely  without  precedent, 
without  principle,  and  without  authority. 

The  first  question  raised  in  this  case  is 
as  to  the  existence  of  a  custom  in  the  Nnd 
Gowdki  family,  by  which  on  descent,  where 
there  wns  more  than  one  brother,"  it  is 
alleged  that  the  younger  brothers  did  not, 
according  to  the  ordinary  law,  share  with 
the  elder  in  a  division  of  the  property,  but 
received  maintenance,  or  an  allotment  of 
property  in  lieu  of  maintenance,  in  place  of 
sharing  in  the  whole  property.  Their  Lord- 
ships observe  in  the  first  place  that  this  cus- 
tom has  not  been  pleaded  by  the  defendants, 
and  they  would  therefore  feel  a  difficulty  in 
knowing  exactly  what  the  precise  terms  of 
the  custom  are  which  the  appellant  desires 
to  rely  upon.  But  further  than  that  after 
considering  the  evidence,  their  Lordships 
find  no  sufiicient  evidence  of  any  custom  of 
the  kind  alleged  at  the  bar  to  have  prevailed 
in  the  family.  They  therefore  think  it  un- 
necessary to  consider  the  question  raised  by 
the  High  Court  in  India,  as  to  whether  in 
this  part  of  India  a  custom  of  the  kind 
suggested  might  or  might  not  be  valid. 
That  is  a  question  which  would  properly 
arise  for  determination  as  soon  as  it  was  as- 
certained that  in  point  of  fact  such  a  custom 
had  prevailed.  Their  Lordships,  however, 
find  quite  sufficient  materials  upon  which  to 
dispose  of  this  case  in  the  dealings  that  have 
taken  place  between  the  appellant  and  the 
respondent. 

It  appears  that  there  were  three  brothers, 
the  appellant  being  the  eldest,  the  respond- 
ent the  second,  and  another  brother,  not  a 
party  to  this  record,  who  was  the  third.  It 
appears  that  upon  the  descent  of  the  family 
property,  the  brother  who  is  not  a  party 
received  an  allotment  of  land  in  lieu  of 
raaintenanre,  and  did  not  claim  to  be  nnd 
was  not  allowed  to  be  a  sharer  in  the  pro- 
perty. It  appears  further  that  the  respondent, 
on  the  17th  of  October  1852,  entered  into 
an  engajiement,  evidenced  by  a  deed  of  <hat 
date,  between  himself  and  the  appellant,  his 
elder  brother,  to  this  effect.  The  deed  is 
addressed  by  the  respondent  to  the  nppel- 
lant — **  I,  Baswantrao,  son  of  Kiddiga- 
'*  nap  pa,  resident  at  Kasba  Kelur,  execute  a 
•'  deed  of  release  to  the  following  effect : — 
"  As  diffeiences  arose  in  the  family  between 
"  ine  and  you  I  live  separate,  my  continu- 
**  ance  in  the  house  being  impossible.  As 
*•  it  was  customary  from  the  time  of  our  au- 


**  cestors  for  grants  f»»r  maintenance  to  be 
**  allowed,  I  asked  for  land  for  the  support 
"  and  maintenance  of  my  family,  and  ac- 
"  cordingly  you  luivo  given  me  for  mainte- 
'*  nance  tlie  land  and  houses  described  be- 
"  low."  Then  follows  a  description  of  the 
property,  and  the  deed  continues — **  You 
*'  have  thus  made  me  a  grant  of  land  and  a 
'*  house.  I  shall  have  no  connection  with 
"  the  payment  of  the  debts  contracted  both 
"  by  ancestors  and  by  yourself.  Whatever 
**  debts  there  may  be,  you  will  pay  or  re- 
**  ceive  payment.  You,  as  being  born  in 
'*  the  elder  line,  will  in  the  same  manner  as 
"  the  first-horn  descendnnt  used  to  do  from 
**  the  time  of  our  ancestors  enjoy  the  Nad 
"  Gowdki  Wutton,  the  Boodihall,  and  Kada- 
*'  paty  estate,  the  Halli  Chaorat  land,  the 
"  Chaorat  of  this  Kusba,  the  land  of  Gowd- 
"  ki  Wutton,  and  whatever  else  may  be, 
"  together  with  the  Rasoom  [cash  allowance 
*'  or  fees]  Bak-bab,  and  the  rights  and  pri- 
"  vileges  [of  the  hereditary  office].  I  have 
*'  no  right  to  claim  them.  You  will  con- 
**  tinue  to  pay  as  heretofore  the  Nad  Gowd- 
**  ki,  Mahal  Joodee,  and  the  Gowdki 
"  Joodee,  and  enjoy  the  whole  of  the  Wut- 
"  ton  for  yourself.  You  will  allow  no  dis- 
"  pute  to  be  ndsed  about  the  land  and  house 
**  now  granted  to  me.  I  shall  enjoy  the 
**  said  house  and  land  and  live  in  peace ;  with 
"  the  exception  of  the  two,  namely,  the 
**  fields  and  the  house,  I  have  no  right  over 
*'  the  rest  of  the  Wutnee  land  and  property  ; 
*'  you  will  not  be  liable  for  the  payment  of 
*'  any  debts,  etc.,  which  I  may  contract. 
"  -^s  there  was  no  stamp  available  for  tlio 
**  occasion,  I  have  drawn  this  upon  plain 
"  paper.  I  promise  to  get  the  stamp  within 
**  eight  days  from  this  date,  and  write 
''  the  deed  upon  it  and  take  this  paper 
**  back.  In  case  I  should  fail  to  procure 
*'  the  stamp  and  give  the  deed  written  upon 
**  it,  I  agree  to  pay  all  the  expenses  and 
**  the  penalty  which  may  be  incurred  for 
'*  getting  this  paper  stamped.  To  this 
**  effect  I  deliver  and  sign  this  deed  of  re- 
**  lease  of  my  own  free  will  and  in  my  sound 
"  mind." 

Now  if  that  is  a  valid  deed,  if  it  is  not 
impeachable  on  the  ground  of  fraud  or  any 
other  ground,  it  appears  to  their  Lordships 
that  here  is  a  clear  and  distinct  contract  be- 
tween the  appellant  and  the  respondent,  by 
which  the  respondent  accepts  an  allotment 
of  specific  land,  obtains  certain  benefits  by 
being  relieved  from  the  family  debts,  and 
makes  stipulations  with  his  brother  which 
are  binding  and  enforceable, — which    would 
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be  binding  aod  enforceable  probably  iu  any 
case,  but  are  still  more  so  when  the  trans- 
action is  one  in  the  nature  of  a  family 
arrangement.  It  is  true  that  the  arrano;e- 
ment  is  made  upon  the  expression  of  belief 
on  the  part  of  the  respondent  that  he  was 
acting  in  accordance  with  the  custom 
of  the  family.  It  is  very  probable  ttiat 
that  belief  was  founded  upon  fact,  and  the 
existence  of  that  belief  on  his  part  does  not 
in  any  way  detract  from,  but  rather  adds  to, 
the  stringency  and  the  effect  of  the  family 
arrangement.  It  ought  to  be  added  that  this 
deed  having  been  executed  on  the  17th  Oc- 
tober 1852,  the  respondent  appears  to  have 
entered  into  possession  of  the  allotted  pro- 
perty, to  have  remained  in  possession  until 
theyear  1861,  when  the  plaint  was  instituted, 
without  any  complaint  except  that  the  por- 
tion allotted  to  him  by  way  of  maintenance 
was  too  small,  which  complaint  again  ap- 
pears to  have  been  met  by  an  increased  por- 
tion allotted  for  the  purpose  of  increased 
maintenance. 

Therefore,  I  repeat,  if  this  be  a  valid  do- 
cument, and  not  open  to  challenge  on  the 
ground  of  fraud  or  upon  any  other  ground, 
their  Lordships  would  be  slow  to  fail  to  give 
effect  to  a  family  arrangement  of  the  kind 
thus  expressed,  followed,  as  it  has  been,  by 
enjoyment  and  possfssion  for  a  period  of  ten 
years. 

Well,  then,  is  there  any  (ground  for  im- 
peaching this  document  ?  Now,  in  the  first 
place,  it  is  to  be  observed  that  in  the  plaint 
filed  by  the  respondent  there  is  no  clialleage 
of  this  document  whatever.  It  is  not  sought 
to  set  aside  the  document  on  the  ground  that 
be  was  misled,  that  he  had  not  sufficient 
advice,  or  that  he  was  ignorant  of  his  rights 
at  the  time  he  executed  the  release.  But 
when  the  document  was  presented  as  a  de- 
fence on  the  part  of  the  appellant,  then  tiie 
respondent  challenged  it,  not  upon  the 
ground  of  fraud  or  ignorance  of  his  rights, 
but  upon  the  allegation  that  the  document 
never  hud  existed  at  all  and  that  he  never 
had  signed  such  a  document.  Upon  that 
issue  evidence  was  entered  into  on  both 
sides.  The  two  CourU  before  whom  the 
case  was  first  heard — the  Court  of  first  in- 
stance and  the  Court  of  first  appeal — weigh- 
ing that  evidence,  considering  it  very  fully 
and  very  carefully,  disbelieved  the  evidence 
of  the  respondent  and  held  that  the  docu* 
ment  was  beyond  doubt  a  genuine  document 
executed  by  him.  The  second  Court  of 
appeal  did  not  differ  from  that  conclusion 


arrived  at  by  the  first  two   Courts,    but  the 
second  Court  of  appeal  made   this    objectiOB 
to  the  document.     It  appeared   that   id    tka 
first  instance  it  had  not  been  stamped  mt  all : 
indeed,  on  the  face  of  it,  it  professed    to   be 
a  document  written  on  plain  paper,  the  stamp 
for  which  was  afterwards  to  be  supplied   by 
the  respondent.     After  it  was  first  produced 
it  appears  to  have  had  a  stamp  of  two  annas 
put  upon  it,  and  the  High  Court  took  notice 
that  that  was  an  insufficient   sum    to   cover 
the  amount  of  the  property  at  stake.     Nov, 
admitting   that   the  stamp    was  insufficient, 
which  may  be  assumed,  it  appears    to  tltetr 
Lordships  that  there  were  two  courses  which 
might  have  been  taken  by  the    High   Coort. 
They  might    have    refused    to    admit    the 
document    for    want    of    a    stamp.     Their 
Lordships  do  not  say  that  that   would  have 
been  a  correct   course.     But   it   would  have 
been  a    possible   course.     They   might  have 
refused  to  admit  the  document  for  waot  of  a 
stamp,    or    they    might     under    the   Acts 
and  Regulations' for  that  purpose  have  re- 
quired the*document  to  be  properly  stamped 
and  the  penalty  paid  into  Court  for  the  pur- 
poses of  revenue.     As  to  rejecting  the  docu- 
ment tit   toto   for   want   of  a   stamp,   there 
would    have   been    this   serious  difficulty — 
that  there  does  not  appear  to  have  been   any 
objection  raised  to  its  admission  in  either  of 
the  first  two  Courts  ;  and  it  is  difficult  to  see 
how,  that  being  the  case,  it  would  have  been  a 
just  course  to  have  rejected  in  toto  the  docu- 
ment in  the  Court  of  last  appeal.     However, 
the  Court  of  last  appeal  did  not  take  either 
of  those  courses.     It  did  not  reject   the  do- 
cument.     It  did    not   do   what    obviously 
would  have  been  the   more  correct  course — 
require   the   deed   to   be    stamped  and  the 
penalty  to  be  be  paid,  but  it  left  the  deed  at 
part  of  the  evidence  in  the  case,  just  io  the 
way  in  which  it  had  been  placed  among  the 
evidence  by  the  Court  of  first  instance,  aud 
it  qualified  its  effect   and  the   extent  of  iu 
operation  by   making  it   a  deed   of  releate, 
releasing  so  much  of  that  which  the  plaintiff 
might  otherwise  claim  as   would  be  covered 
by    j^lie    insufficient    stamp  of    two  auuas. 
Their  Lordships  cannot   do   otherwise   than 
express   their   surprise   at  the   course  thus 
taken,  which  appears  to  their    Lordships  to 
be  entirely  without  precedent,  without  prin- 
ciple, and  without  authority. 

Their  Lordships,  therefore,  find  the  deed 
as  part  of  the  evidence  in  the  case.  They 
are  prepared  to  say  that  being  evidence  io 
the  case,  they  think  the  full  and  natural 
weight  should  be  given  to  it  as  part  o/  the 
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evidence  in  the  case  ;  and  being  of  that 
opinion,  they  have  already  said  that  the 
deed  not  being  challenged  on  the  ground  of 
fraud  or  on  the  ground  of  any  ignorance  of 
right,  is  the  expression  of  a  valid  family 
contract  between  the  brothers,  acted  upon 
by  both  and  not  now  to  be  disturbed. 

Their  Lordships,  therefore,  will  humbly 
advise  Her  Majesty  that  this  appeal  should  be 
allowed,  that  the  decision  of  the  High  Court 
should  be  reversed,  and  the  first  decision 
which  dismissed  the  plaint  of  the  respondent 
be  restored,  and  that  the  appellant  should 
have  his  costs  of  this  appeal  as  well  as  of  the 
hearing  in  the  Court  of  second  appeal  in 
India. 


The  20th  January  1871. 
Present  : 

Lord  Chelmsford,  Sir  James  W.  Colvile, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
Peel. 

aKorterctgree^Conditlonal  sale— Re- 
demptlon— &aw  of  the  Fornm. 

On  appeal/rom  the  late  Sudder  Court  at 
Madras. 

Fattabhiramier  versus  Vencata  How  Naiken 
and  another. 

Under  the  law  of  the  Madras  Presidency,  the  interest 
of  a  mortgagee  under  a  deed  of  conditional  sale  becomes 
absolate,  according  to  the  terms  of  the  contract,  by  the 
mere  failure  of  the  mortgagor  to  redeem  at  or  before 
the  time  specified  in  the  deed. 

As  regards  Bengal,  a  Fall  Bench  decision  of  the 
High  Coort,  mling  to  the  same  effect  in  cases  to  which 
Begulation  XVII  of  1866  does  not  apply,  referred  to 
with  approvaL 

The  ruling  in  the  present  case  not  intended  to  inter- 
fere with  any  rule  of  property  established  by  judicial 
decisions,  so  as  to  form  part  of  the  Law  of  the  Formn, 
wherever  such  may  preyail,  or  to  affect  any  title  found- 
ed thereon. 

Ik  this  case  the  appellant  claims  to  be  the 
absolute  owner  of  the  lands  in  question  under 
Beveral  conveyances  from  the  first  and  second 
of  his  co-defendants  in  the  suit  or  from  those 


whom  they  represent.  That  the  title  of  his 
vendors  or  their  ancestor  was  originally  a 
mortgage  title  is  undisputed ;  and  the  suit 
out  of  which  the  appeal  has  arisen  was 
brought  in  October  » 853  by  the  represent- 
atives of  the  mortgagor  to  redeem  the  proper- 
ty, alleging  it  to  be  still  redeemable.  The 
decision  of  the  Court  of  first  instance  was  in 
their  favour,  but  that  was  reversed  by  the 
Principal  Sudder  Ameen  of  Combaconum, 
who  decreed  in  favour  of  the  appellant.  His 
decree  was  reversed  by  the  late  Sudder  Dewan- 
ny  Adawlut  of  Madras  on  special  appeal ; 
and  the  present  appeal  is  against  the  decree  of 
that  Court. 

The  Sudder  Court  having  no  jurisdiction 
to  determine  on  special  appeal  any  question 
of  fact,  and  there  being  no  cross-appeal  to  Her 
Majesty  in  Council  against  the  decree  of  the 
Principal  Sudder  Ameen,  their  Lordships 
must  accept  his  findings  on  the  facts  as  con- 
clusive. 

Those  findings  were : — 

1*/. — That  the  original  contract  between 
the  mortgagor  and  the  mortgagee  was  contain- 
ed in  the  deed  of  conditional  sale,  dated  the 
13th  June  1808,  which  is  at  page  71  of  the 
record,  and  is  there  called  Exhibit  No.  I ; 
and  that  the  plaintiffs  had  failed  to  establish 
that  there  was  any  other  instrument  of  mort- 
gage. 

2n(f.— That  Exhibit  No.  2,  purporting  to 
have  been  executed  on^the  16th  June  1816, 
upon  which  the  appellant  had  relied  either 
as  a  confirmation  of  the  then  absolute  title  of 
his  vendors  or  as  a  conveyance  or  release  of 
the  right  of  redemption  to  them,  was  not  a 
genuine  document. 

3rrf. — That  certain  letters  put  in  by  the 
plaintiffs  in  order  to  prove  acknowledgements 
by  the  mortgagees  that  the  mortgage  was  a 
subsisting  and  redeemable  mortgage  as  late  as 
1851,  were  also  forgeries. 

The  conclusion  of  law  which  the  Principal 
Sudder  Ameen  drew  from  his  first  finding  was 
that  under  Exhibit  No.  1  thetitlq  of  the  mort- 
gagees became  absolute  on  the  10th  of  June 
1813,  by  reason  of  the  failure  of  the  motgagor 
to  redeem  at  that  date;  and  the  special  appeal 
was  admitted  to  try  the  correctness  of  that 
conclusion.  Hence,  the  sole  question  for  their 
Lordships'  determination  is  whether,  under 
the  law  of  the  Madras  Presidency,  the  inter- 
est of  a  mortgagee  under  a  deed  of  conditional 
sale  does  or  does  not  become  absolute,  accord- 
ing to  the  terms  of  the  contract,  by  the  mere 
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failure  of  tho  mortgagor  to  redeem  at  or  befor^ 
the  time  specified  in  tho  deed. 

This  form  of  security  being  common  in 
India,  the  question  is  of  very  general  import- 
ance, and  on  that  ground  the  appellant  obtain- 
ed Her  Majesty's  special  leave  to  present  this 
appeal,  which  after  considerable  delay  has, 
unfortunately,  come  on  to  be  heard  exports. 

The  contract  embodied  in  Exhibit  No.  1 
was  that  the  mortgagee  should  hold  possession 
of  the  land  for  five  years  paying  the  Govern- 
ment revenue  ;  that  the  mortgagor  should 
repay  the  principal  and  redeem  the  land  on 
the  10th  of  June  1813  ;  and  that  in  default, 
the  mortgagee  and  his  posterity  should  enjoy 
the  land  as  if  the  trtinsaction  were  an  absolute 
sale,  with  the  right  of  alienating  the  same  by 
gift,  sale,   &c. 

The  transaction  then  was  one  of  mortgage 
by  bye-bil-wufa  or  kut-kobala  usufructuary  ; 
the  usufruct  of  the  property  to  be  taken  in  lieu 
of  interest.  And  the  first  question  that  suggests 
itself  is,  was  there  any  rule  of  law  to  prevent 
the  Court  from  giving  effect  to  such  a  contract, 
according  to  the  intent  and  meaning  of  the 
parties  plainly  expressed  by  its  language  ? 

That  this  form  of  security  has  long  been 
common  in  India  in  notorious.  The  fact  is 
stated  in  the  preamble  to  the  Bengal  Eegulation 
No.  1  of  1798.  That  such  contracts  were 
recognized  and  enforced  according  to  their 
letter  by  the  ancient  Hindoo  law  appears 
from  several  passages  ^in  Colebrooke's  Digest 
(vol.  1,  pp.  183,  187,  188  and  193).  That 
they  were  equally  recognized  and  enforced 
betveeen  Mahomedans  is  shown  by  Mr. 
Baillio  in  his  introduction  to  bis  learned  work 
on  the  Mahomedan  law  of  sale.  If  the  an- 
cient law  of  the  country  has  been  modified 
by  any  later  rule  having  the  force  of  law, 
that  rule  must  be  founded  either  on  positive 
legislation  or  on  established  practice. 

Nothing  concerning  such  contracts  is,  so 
far  as  their  Lordships  are  informed,  to  be 
found  in  the  Statute  Law  relating  to  the  Pre- 
sidency of  Madras  except  Regulation  XXXIV 
of  1802.  The  8th  and  9th  Sections  of  that 
Kegulation  extended  to  Madras  the  provisions 
of  the  10th  and  11th  Sections  of  the  Bengal 
Kegulation  No.  XV  of  1793.  Both  these 
Kegulations  were  passed  with  the  object  of 
fixing  the  legal  rate  of  interest  and  of 
preventing  the  taking  of  interest  in  excess  of 
it ;  and  both  have  since  been  wholly  or  in  great 
pnrt  repealed  with  other  usury  laws  by  Act 
XXVIII  of  1855.     The  clauses  in  question 


affected  only  that  part  of  the  contract  now  ub- 
der  consideratioD  which  related  to  the  ussfriA 
of  the  property.  As  to  that  they  may  hs^ 
made  it  necessary,  contrary  to  the  intentioii  of 
the  parties,  to  take  upon  a  redemption  an  ac- 
count of  the  rents  and  profits  as  between  mort- 
gagor and  mortgagee  in  posseesion,  oompdli^ 
the  latter  to  set  what  he  might  have  received  in 
excess  of  l^al  interest  against  the  piineipel; 
but  they  neither  extended  tiie  time  of  redesip* 
tion  nor  imposed  upon  the  mortgagee,  wha 
the  mortgagor  had  failed  to  redeem  within  the 
stipulated  period,  the  obligatioB  of  taking  aoj 
judicial  or  other  proeeeding  in  order  (o  nake 
his  title  absolute. 

In  Bengal  there  vras  further  l^^tioi. 
In  that  Presidency  a  Kegulation  (No.  XVII 
of  1806)  was  passed  which  allowed  a  mortgi- 
gor,  who  had  executed  such  a  security  as  thit 
now  in  question,  to  redeem  at  any  time  before 
the  mortgagee  had  finally  foreclosed  the  mort- 
gage by  taking  the  proceedings  which  the 
Regulation  made  essential  to  foreclosure. 

It  is,  however,  unnecessary  to  observe  that 
this  Bengal  Begulation  had  of  itself  no  force 
in  the  Preeidenoy  of  Madras.  And  their 
Lordships  cannot  find,  either  in  the  Madras 
Regulations  or  in  the  Acts  of  the  Indito 
Legislature  subsequent  to  the  Charter  Act  of 
1834,  any  statue  by  whicli  similar  provision 
have  been  enacted  for  Madras. 

That,  in  oases  to  which  Regulation  XVn 
of  1806  does  not  apply,  tiie  interest  of  a 
mortgagee  under  a  deed  of  conditional  sale 
becomes  absolute  according  to  the  terms  d 
contract  by  the  mere  failure  of  the  mortgagor 
to  redeem  within  the  stipulated  period,  has 
recently  been  decided  by  a  Full  Bench  of  the 
High  Court  of  Bengal  in  the  case  of  Surreef- 
oonissa  v.  Shaikh  Enayet  Hossein,  5  Weeklj' 
Reports,  p.  88.  In  that  case  the  mortga^ 
both  date  the  dOth  of  November  180] ;  d» 
mortgage  was  made  payable  on  the  28th  of 
September  1806.  The  mortgagor  sued  f<ff 
redemption,  and  the  mortgagee  admitted 
that  there  had  been  no  foreclosure  pursnant  to 
the  Regulation.  The  High  Court,  however, 
ruled  that  if  the  Regulation  did  not  apply, 
the  interest  of  the  mortgagee  became  abeolnte 
on  the  28th  of  S^tember  1806,  and  finding 
that  the  Regulation  had  not  been  promalgat- 
ed,  and  therefore  had  not  become  operative  io 
the  district  until  the  7th  of  January  1807, 
dismissed  the  plaintiffs  suit.  The  point  eo 
decided  is  also  assumed  to  be  law  in  the  judg* 
ment  delivered  at  this  Board  in  the  case  of 
Forbes  v,  Ameeronissa  Begum,  10  Moom 
Indian  Appeals  348*  ;   and  unless  it  be  law, 
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it    iH    difficult  to  see  why  the  Regulation  of 
1806  was  passed. 

Their  Lordships  have  been  unable  to  disco- 
ver   that   there  has  been  any  course  of  deci- 
sions in  the  Court  of  Madras  which  can   be 
set    against   the   authoiity  >  just  cited.     The 
utmost  that  can  be  gathered  from  this  record 
is,  that  some  uncertainty  concerning  the  opera- 
tion of  these  contracts  may  have  crept  into 
the  Lower  Courts  of  Madras.     If  the  Princi- 
pal Sudder  Ameen  was  right  in  thinking  that 
this  afforded  a  reason  why  thp  appellant  had 
sought  to  strength  his  title  by  tlie  production 
of  the    false  deed  No.    2,  it  is   to  be  observed 
that  the  plaiiitifis,  on  the  other  hand,  showed 
their  sense  of  the  uncertainty  of  the  law  by 
setting  up  the  false  case  that  another  form 
of  mortgage  had  finally  been   substituted   for 
the   deed   of  conditional  sale.    Moreover  the 
Sudder   Court,  does    not  rest  its    judgment 
upon    decided  cases.     The   first    reason  ad- 
vanced   in    support    of  that    judgment     is 
clearly  untenable.     That  a  party  is  precluded 
from  relying  upon   a  title    established   by   a 
deed  conclusively  found  to  be  genuine,  because 
he  has  foolishly  and  wickedly  set  up  a  false 
deed  which,  if  treated  as  a  conveyance  and 
not  as  a  mere  confirmation,  may  be  incon- 
sistent with  that  title, .  is  a  proposition  for 
which  there  is  no  foundation  either  in  reason 
or  in  law.     Nor  does  the  second  reason  assign- 
ed for  the  judgment  appear  to   their  Lord- 
ships to  be  better  founded.     It  assumes  that 
an  obligation  lay  on  the  mortgagee  to  do  some 
act   by  way  of  enforcing  what  is  not  very 
correctly  termed  the  penalty,  and  that  there 
could  be  no   adverse  possession  against  the 
mortgagor  until  there  had  been  a  tender  and 
refusal  of   the    mortgage-money.     But  this 
assumption  implies  that  in  some  way  or  an- 
other the  rights  and  obligations  of  the  parties 
as  defined  by  the  contract  had  been  qualified  by 
a  known  rule  of  law.     Their  Lordships  have 
already  stated  that,  so  far  as  they  can  discover, 
no  such  qualilications   have  been   introduced 
as  in  Bengal,  by  any   act   of  legislation   into 
the  Statute  Law  applioable  to  Madras.     What 
is  known  in  the  law  of  Eugland  as  **  the  equity 
of  redemption'*  depends  on  the  doctrine  estab- 
lished   by   Courts  of  Equity,    that  the  time 
stipulated  in  the  mortgage  deed  is  not  of  the 
esssence   of  the  contract.     Such   a  doctrine 
was  unknown  to  the  ancient  law   of  India; 
and  if  it  could  ha^e  been  introduced  by  the 
decisions  of  the   Courts   of  the   East  Indian 
Company,   their  Lordships  can  find  no  such 
course  of  decision.     In  fact  the   weight  of 
authority  seems  to  be  the  other  way.     It  must 
not  then    be  supposed  that  in  alUowing  this 
appeal,  thtir   Lordships  design  to  disturb  any 


rule  of  property  established  by  judicial  deci- 
sions so  as  to  form  part  of  the  Law  of  the 
Forum,  wherever  such  may  prevail,  or  to 
affect  any  title  founded  thereon. 

Their  Lordships  therofore  being  of  opinion 
that  the  decree  under  appeal  is  erroneous  and 
Ought  to  be  reversed,  and  that  the  special  ap- 
peal to  the  Sudder  Court  ought  to  have  been 
dismiss"^  with  costs,  will  advise  Her  Majesty 
accordingly.  But  considering  the  great  and 
unexplained  delay  which  has  taken  place  in 
tiie  prosecution  of  this  appeal,  they  do  not 
think  that  they  ought  to  give  the  appellant 
the  costs  of  it. 


The  20ih  January  1871. 

Present  : 

Lord  Cairns,    Sir    James   W.  Col  vile,    Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

QaoBtionB  of  faot~Boaii<lary  case. 

On  appeal  from  the   High  Court    at    Cat" 
cutla.* 

Maharaj  Koomar  Baboo  Guuesliur  Singh 
versus 
Doorga  Dutt  and  others. 

Follows  the  principle  on  which  the  Privy  Council 
have  hitherto  acted  in  appeals  on  questions  of  fact,  and 
confirms  the  concurrent  decisions  of  the  Lower  Courts 
on  a  question  of  fact  as  to  boundaries,  where  the  local 
knowledge  of  local  Judges  and  the  observation  of  the 
local  witnesses  are  all  important. 

If  it  could  be  shown  us  in  this  case  that 
there  was  a  clear  miscnrriuge  of  justice,  thai 
is  to  say,  that  there  was  no  evidence  what- 
ever which  would  have  warranted  the  con- 
elusion  at  which  the  Court  below  has 
arrived,  or  that  iu  the  conduct  of  the  trial, 
in  the  mode  in  which  the  evidence  was  ad- 
duced, in  the  course  that  was  pursued  as  to 
holding  the  balfince  of  justice  between  the 
parlies  iu  the  course  of  the  trial,  there  was 
a  clear  departure  from  the  ordinary  prin- 
ciples which  regulate  judicial  proceedings, 
then  their  Lordships,  notwithstanding  the 
decision   of  the   two  Courts   below,    would 

*  From  the  judgment  of  Peacock,  C.  J.,  and  Bayley 
and  Kemp,  J.  J.  m  Regular  Appeal  No.  36  of  1862, 
decided  11th  November  1862,  not  reported. 
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hnve  entertained  and  considered  the  appenl. 
But  their  Lordships  are  clenrly  of  opinion 
that  when  the  question  is  one  simply  of  fncr, 
and  when,  above  all  things,  that  question  of 
fact  is  a  question  of  fact  as  to  boundaries, 
where  the  local  knowledge  of  local  Jinlg^s 
and  the  observation  of  the  local  witnesses 
are  all  important,  they  would  be  def)artini; 
from  what  has  been  the  practice  of  this 
tribunal  if  they  were  to  act  in  opposition  lo 
the  well-considered  judgment  of  the  two 
Courts  from  whom  the  appeal  comes.  It 
is  admitted,  and  could  not  be  otherwise  than 
admitted,  that  there  is  evidence  whiefi,  if 
believed,  would  have  justified  those  judg- 
ments. Their  Lordships  are  of  opinion  that 
the  Courts  below  were  the  best  tribunal  for 
deciding  the  question  whether  the  evidence 
was  credible  or  not,  and  they  would  be 
entirely  unwilling  to  disturb  their  judgments. 

Their  Lordships,  therefore,  will  humbly 
advise  Her  Majesty  that  this  appeal  should 
be  dismissed  with  costs.  In  the  view  which 
has  been  expressed  of  the  case,  it  is  un- 
necessary to  consider  or  lo  express  any  opi- 
nion upon  the  point  as  to  the  Statute  of 
Limitations. 


The  2 1st  January  1871. 
Present : 

Lord    Cairns,    Sir    James    W.    Colvile.    Sir 
Joseph  Napier,  and  Sir  Lawrence  Peel. 

Compromise— SzoesB    land— Wasllat. 

0)1  appeal  from  the  High  Court  at  Calcutta.* 

Kilcomui  Lahoree  and  others 

versus 
Qonomonee  Dabea  and  another. 

Where  the  parties  to  a  suit  which  went  np  on  appeal 
to  the  High  Court  entered  intc  an  aiarreement  in  1826, 
by  one  of  the  terms  of  which  it  was  stipulated  that 
both  parties  sliould  provisionally  take  possession  of  cer- 
tains portions  of  the  laud  in  dispute,  but  that  either 
party  would  be  at  liberty  wirhin  12  months  from 
the  date  of  the  agreement  to  apply  to  the  proper  tri- 
bunal to  eflfect  a  rectification  in  the  quantity  of  land 
which  each  was  to  hold  permanently,  and  one  of  the 
parties  did  make  such  applioation  to  the  local  Judge, 
who  refused  to  entertain  it  on  the  p^round  that  the  ap- 
peal (which  under  the  agreement  was  to  be  abandon- 
ed) was  still  before  the  High  Court,  it  was  held  by  the 
Privy  Council  that  the  local  Judge  should  either  have 
entertained  the  application  himself  as  an  original  suit,  or 
have  kept  possession  of  it  until  a  petition  had  b^en 
presented  to  the  Sudder  Court  to  make  the  agreement 
a  proceedincj  of  that  Court,  and  to  have  an  order  giving 
eiject  to  it  bv  way  of  compromise. 

*  From  the  judgment  of  Loch  and  E.Jackson,  J.  J. 
in  Regular  Appeal  No.  477  of  1863,  iecided  3rd  May 
1864,— not  reported. 


Where  the  final  rectiOcation  of  the  shares  of  Und 
resulted  in  the  respondent  getting  a  larjxer  portion 
than  he  had  held  provisionally  under  the  agreement,  and 
the  respondent  WiW  put  into'possession  of  the  addiUonal 
sh ;«re  in  1854.  his  right  to  wa'»ilat  for  such  porrion 
followed  as  a  matter  of  course  unless  barred  bv  some  final 
impediment,  and  limitation  in  a  suit  bv  him  for  such 
wnsijat  it  was  held  be^an  to  run  from  1854  when  the 
ritfhtfiil  partition  was  completed. 

Thkre  is  some  obscurity  and  difficulty  in 
this  case,  arising  chiefly  from  the  lengtb  of 
time  during  which  the  litigation  has  unfor- 
tunaiely  continued,  and  from  some  of  the 
proceedings  in  the  course  of  that  litigatioa 
not  having  been  conducted  with  the  perfect 
regularity  which  would  have  been  desirable. 
But  disembarrassing  the  case  as  far  as  possible 
from  those  difficulties,  the  facts  appear  on 
examination  to  be  simple,  and  the  law  ap- 
plicable to  them  to  be  without  doubt. 

Now   what  their   Lordships   find  ia  this. 
So  long  Hgo  as  the  year    1828,    there   was   a 
contt-overay   between   the  two  persons  whom 
I    will    term  the  appellant  and   respondent, 
although  there  has  been  a  change  of  interest 
since   that  time,    and  there   are   now  more 
appellants  than   one    and   more   respondents 
than   one.      The    appellant    apparently   had 
become  possessed  by    purchase  of  the  zemin- 
dary   in   question,    and  had  sold  a  four  annas 
share   of   it    to   the     respondent      The  re- 
spondent appears  to  have  desired    the  fulfil- 
ment of  thart  bargain,  to  be  let  into  possession 
and  to  have  the  wasilat  or  mesne  profits  for 
the  four  annas  share  during  the  time  he  had 
been   kept   out  of  possession,    and   he  insti- 
tuted a  suit  for  that  purpose  and  obtained  a 
decree  from  the  Court  of  first   instance.     He 
was  ordered  to  be  put   into   possession.     The 
owner  of  the   larger   share   appealed   to  the 
Sudder   Court,    and   pending  the  appeal  the 
possession  of  the  respondent  was   susoended 
and  the  appellant   was  left    in  possession  of 
the   whole.     In   that   state    of  things,    the 
parties  apprehendini?  the  delay  and  expense 
of  the  prosecution  of  the  case  in  the  Sudder 
Court,    and   the    owner  of  the  smaller  share 
being  anxious  to   get  into   posseseinn   of  hia 
property,  came  to  an  agreement  which  is  upon 
record  at  pages  25  and  26.     The  substance  of 
that  agreement   was   this.     The  facts  that  I 
have   stated    were  recited.     The    agreement 
provided   that  there    sliould  be  an  immediate 
possession  given  to  the  appellant  and  to  the 
respondent   of  portions   at  all  events  of  cul- 
tivated land — an  immediate   separate   posses- 
sion of  portions  of  the  cultivated  land  which 
were  taken  provisionally,  and  only  provision- 
ally,  ti   be   as   near   aiB  then  could  he  ascer- 
tained the  proper  proportion   to    which  each 
was  entitled,  viz.,   a   share  of  twelve  annas 
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and  a  share  of  four  annas.  Those  pro- 
portions were  mentioned  by  some  general 
names  and  descriptions  which  need  not  now 
be  specified.  But  then,  as  it  was  apparently 
obvious  to  both  parties  that  that  division 
and  that  possession  would  not  be  accurate 
with  regard  to  the  real  rights  of  the  parties, 
it  was  carefully  stipulated  that  it  should 
be  only  provisional,  and  that  it  should  be 
subject  to  rectification.  The  parties,  there- 
fore, proposed  that  the  rectification  should 
take  place  in  this  way.  If  either  desired 
it  in  the  course  .of  the  ensuing  twelve 
months,  he  was  to  have  an  arbitrator  appoint- 
ed, that  is  to  say,  he  was  to  propose  some 
person  who  would  be  acceptable  to  the  other 
person  concerned,  and  the  rectification  was 
to  take  place  by  the  award  of  the  arbitrator ; 
but  if  the  arbitrator  was  not  appointed,  then 
the  person  who  was  injured  by  his  not  being 
appointed,  was  to  have  liberty  to  appeal  to 
what  is  termed  the  Hakim,  which  has  been 
very  properly  considered  to  be  the  proper 
tribunal — whatever  it  might  be — to  appeal  to 
the  proper  tribunal  for  the  purpose  of  having 
effect  given  to  this  agreement  as  to  the  rectific- 
ation of  shares.  There  was  a  provision  that 
the  appeal  in  the  Sudder  Court  was  not  to 
be  proceeded  with,  and  that  an  application 
was  to  be  made  to  the  Sudder  Court  to  have 
that  appeal  dismissed  and  this  instrument 
of  compromise  put  upon  record  in  place  of 
the  decree.  Then  the  agreement  contained 
this  clause.  It  is  a  clause  relating  to  wasi- 
lat,  but  it  is  a  clause  which,  as  their  Lordships 
think,  is  not  a  clause  to  be  read  as  giving 
a  right  in  certain  cases  to  wasilat,  but  as 
defeating  a  right  to  wasilat  which  it  is  as- 
flumed  would  exist  if  it  is  not  taken  away. 
It  was  natural  to  suppose,  and  it  would  na- 
turally follow,  that  if  upon  the  rectification 
of  the  provisional  arrangement  made  by  this 
agreement,  it  should  appear  that  one  or  other 
had  been  for  a  time  in  possession  of  a  larger 
share  of  the  zemindary  than  his  proper  pro- 
portion, the  person  so  in  possession  of  the 
larger  share  would  have  to  pay  wasilat 
or  back  rents — mesne  profits — to  him  who 
had  had  the  share  which  was  not  adequate 
to  that  to  which  he  was  entitled.  It  was  pro. 
▼ided,  therefore,  in  these  words — '*  Should 
<*  any  one  amongst  us  both,  through  negli- 
<<  gence,  fail  to  appoint  an  arbitrator,  then 
«  he  who  should  think  this  injurious  to  his 
**  right,  shall,  within  the  said  period,  apply 
**  to  the  Judges  of  Court" — that  is  the  Hakim 
«<  — for  determination  of  the  matters  above- 
**  mentioned ;  if  by  not  doing  this  within  the 
*'  said  limited  period,  any  one  should  bring 
**  a  suit  for  the  excess  after  the  expiration 


''  of  the  limited  period,  then  he  shall  have 
**no  claim  for  wasilat  of  the  same  which 
"  had  accrued  during  the  period  of  dispos- 
**  session  ;  if  the  claim  for  wasilat  be  made, 
'*  that  will  not  be  valid.'' 

I  repeat,  their  Lordships  think  this  is 
clearly  a  clause  of  defeasanee  of  forfeiture 
of  that  which  otherwise  would  plainly  be  the 
right  of  the  person  in  possession,  of  the  share 
less  than  he  was  entitled  to.  It  is  obvious 
that  an  arrangement  of  a  different  kind  might 
have  been  made.  The  rents  might  have  been 
impounded,  they  might  have  been  kept  in 
medio,  or  in  the  hands  of  some  third  party, 
until  it  was  ascertained  what  was  the  true 
proportion  which  each  should  be  put  in  pos- 
session of.  That  would  have  been  clearly  in- 
convenient to  both  parties ;  that  was  the  very 
thing  they  wanted  to  avoid.  Both  parties, 
therefore,  were  put  into  possession  of  that 
which  was  the  nearest  estimate  that  could  be 
made  of  their  respective  rights,  in  order  (hat 
they  might  enjoy  the  advantages  and  the 
profits  of  the  land,  but  that  was  all  subject 
to  rectification  as  to  the  quantity,  and  there- 
fore subject  also  to  making  good  to  the  party 
injured  any  excess  of  profit  which  the  other 
might  have  derived. 

That  being  the  agreement  made  in  1826, 
we  have  next  to  consider  what  took  place  in 
the  twelve  months  which  followed  the  date 
of  the  agreement.  The  agreement  was  dated 
the  22nd  September  1826.  What  followed 
was  this  : — On  the  the  26th  June  1827,  both 
parties  applied  by  petition  to  the  Commis- 
sioner of  the  district  in  which  they  both  lived, 
putting  before  Lim  this  deed  of  compromise 
and  asking  him  to  send  it  to  the  Sudder 
Court.  The  Judge  to  whom  the  application 
was  made  thought  this  was  an  irregular  pro- 
ceeding, that  they  ought  themselves  to  for- 
ward it  to  the  Sudder  Court  if  they  desired 
it.  But  two  days  afterwards,  on  the  28th 
June  1827,  the  respondent  presented  a  peti* 
tion  in  his  own  name  to  the  same  Commis- 
sioner, the  local  Judge,  asking  that  effect 
might  be  given  to  this  arrangement,  and  that 
proceedings  might  be  taken  in  su'bstance  to 
rectify  in  his  favour  the  division  that  had 
been  made  of  the  land  by  the  agreement. 
The  Commissioner  gave  in  substance  the  same 
answer  which  he  had  given  to  the  former 
petition,  that  the  suit  was  before  the  Sudder 
Court  and  that  the  application  should  be  made 
to  the  Sudder  Court. 

Now  at  this  point  of  the  case  their  Lord- 
ships must  express  their  opinion  that  the  ap- 
plication  of    the   respondent   being    in    the 
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nature  of  an  original  claim  foondedy  not 
on  the  former  cause  of  action,  but  upon  the 
agreement  made  in  1826  and  the  special 
terms  of  that  agreement,  the  application  to 
the  original  Judge  might  well  have  been 
entertained  by  him,  and  at  all  events  they 
are  not  prepared  to  say  that  that  application 
was  made  so  *improperly,  so  irregularly,  to 
a  person  so  entirely  devoid  of  jurisdiction, 
as  to  lead  to  a  forfeiture  under  the  clause  to 
which  reference  has  been  made,  on  the  score 
that  the  respondent  had  not  applied  within 
twelve  months  to  the  proper  Hakim  on  the 
subject.  Their  Lordships  are  of  opinion 
that  the  Commissioner  to  whom  the  applica- 
tion was  made  might  well  either  have  en- 
tertained the  application  himself  as  an  origi- 
nal suit,  or  at  all  events  might  have  kept 
possession  of  it  until  a  petition  had  been  pre- 
sented to  the  Sudder  Court  to  muke  this 
agreement  eutered  into  in  1826  a  proceeding 
of  that  Court,  and  to  have  aii  order  giving 
effect  to  it  by  way  of  compromise.  However, 
the  Commissioner  took  a  different  view  ;  but 
that  in  their  Lordships'  opinion  cannot,  if  the 
proceeding  was  a  proper  proceeding  on  the 
part  of  the  respondent,  have  the  effect  of 
subjecting  the  respondent  to  forfeiture  under 
the  clause  of  the  agreement. 

On  the  13th  September  1827,  it  appears 
that  application  was  made  to  the  Sudder 
Court  by  the  appellant  to  make  the  com- 
promise a  proceeding  or  record  of  that  Court 
and  to  give  directions  for  carrying  it  into 
effecty  which  the  Sudder  Court  on  the  28th 
February  1828  ordered  accordingly.  That 
of  course  was  after  the  expiration  of  the 
twelve  months. 

Their  Lordships,  therefore,  are  of  opinion 
on  this  part  of  the  case  that  the  decision  of 
the  High  Court  from  which  the  present  ap- 
peal is  brought  was  a  correct  decision  'and 
that  the  High  Court  were  warranted  in  hold- 
ing that  there  had  been  no  forfeiture  of  the 
right  to  wasilat  under  this  clause  in  the 
agreement,  by  reason  of  the  respondent  not 
taking  the  proceedings  within  the  twelve 
months. 

It  is  necessary  now  to  refer  to  the  subse- 
quent proceedings  in  order  to  dispose  of  the 
second  part  of  the  case  as  to  the  Statute  of 
Limitations.  On  the  28th  August  1828,  the 
respondent  applied  to  the  local  Collector  for 
a  rectiBcation  of  partition  of  the  zemindary. 
That  was  not  in  the  form  of  a  plaint  or  of 
an  original  action,  but  in  the  form  of  a  peti- 
tion. The  Collector  thought  that  the  Sudder 
Court  having  had  seizin  of  the  appeal  in  the 


original  eause,  he  had  not  jurisdiction  to  enter- 
tain this  petition ;  and  accordingly  an  applica- 
tion was  made  in  the  year  1832  to  the  Sudder 
Court  by  the  respondent  to  rectify  the  di- 
vision of  the  land.  It  is  somewhat  difficult 
to  understand  whether  this  is  to  be  looked 
upon  as  an  original  proceeding,  or  as  a  pro- 
ceeding carrying  out  and  continuing  the  chain 
of  the  former  proceedings  in  the  case.  Their 
Lordships  are  disposed  to  think  that  it  is 
in  the  latter  point  of  view  that  it  ought  to 
be  looked  at.  There  was  the  origiiul  suit 
in  1826  to  which  I  have  already  referred; 
there  was  the  compromise;  there  was  the 
petition  in  the  Sudder  Court  to  have  effect 
given  to  the  oompromise  ;  and  there  was  theo 
this  further  proceeding  in  the  Sudder  Court 
to  give  that  particular  effect  to  the  compro- 
mise which  consisted  in  the  rectification  oi 
the  division  of  the  zemindary.  On  the  28th 
July  1853,  that  is,  after  a  lapse  of  twcQty- 
one  years,  a  scheme  for  the  rectification  of  the 
partition  was  submitted  to  the  Sudder  Court 
by  the  Officer  who  had  been  assigned  for  the 
purpose,  and  on  the  26th  April  1854  the 
Sudder  Court  confirmed  that  scheme.  On 
the  25th  July  1854,  the  respondent,  who  had 
been  found  by  that  scheme  to  be  entitled  to 
a  very  considerably  larger  share  of  the  zemin- 
dary than  he  had  been  in  possession  of,  waa 
put  into  possession  of  the  additional  portion 
to  which  he  thus  was  found  to  be  entided. 

Now,  I  have  stated  already  that  their  Lord- 
ships are  of  opinion  that,  consequential  upon 
the  agreement  of  1826,  there  would  be  the 
right  of  claim  for  wasilat  or  mesne  profits^ 
if  it  should  be  ascertained  that  either  par^ 
had  not,  according  to  the  provisional  peti- 
tion then  made,  been  put  into  possession  of 
the  share  to  which  he  was  rightfully  en- 
titled. Whether  either  party  was  in  posses- 
sion of  a  larger  share  than  his  proper  share 
could  not  be  ascertained,  and  was  not  ascer- 
tained, until  the  rightful  and  proper  partition 
was  finally  made.  Until  that  period  it  was 
a  matter  of  doubt  and  uncertainty  whether 
there  would  be  any  claim  for  mesne  profits  or 
wasilat  at  all,  and  of  still  greater  uncertainty, 
necessarily,  what  the  amount  of  that  claim 
might  possibly  be.  On  the  otiber  hand,  when 
once  it  was  ascertained  that  either  party  had 
been  in  possession  of  a  share  smaller  than 
his  own,  his  rig) it  to  wasilat  would  follow  as 
a  matter  of  course,  unless  barred  by  some 
special  impediment  Whioh  at  present  does 
not  appear  in  the  case.  Therefore,  in 
the  year  1854,  when  possession  was  given 
to  the  respondent  of  the  additional  share 
to  which  he  had  thus  become  entitled,  his 
right  prin^  facie  would  be  ako  to  receive 
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from  the  appellant  that  proportion  of  the 
mesne  profits  of  the  land  which  would 
represent  the  excess,  in  possession  of  which 
the  appellant  had  been,  and  out  of  posses- 
sion of  which  the  respondent  had  been  kept. 
Their  Lordships  are  not  prepared  to  say, 
that  without  any  substantive  or  original 
proceeding,  and  merely  by  means  of  an 
application  to  carry  into  effect  the  compro- 
mise in  the  suit,  this  right  to  wadlat  might 
not  have  been  asserted  and  enforced.  But 
the  course  which  was  taken  by  the  respond- 
ent was  this.  He  did  not  apply  by  peti- 
tion or  in  the  original  chain  of  proceedings, 
but  he  commenced  on  the  28th  January 
1862  a  separate  and  original  suit  to  recover 
this  wasilat,  but  to  recover  it  as  a  claim 
which  flowed  out  of  the  former  proceedings. 
Now,  putting  aside  for  a  moment  the  lapse 
of  time  between  luly  1854  and  January 
1862,  their  Lordships,  although  they  do  not 
aflirm  the  regularity  or  the  necessity  for  the 
plaint  of  1862  as  an  ori^nal  proceeding,  are 
notwithstanding  of  opinion  that  if  there  is 
any  irregularity,  there  is  not  such  an  irregu- 
larity in  originating  that  separate  proceeding 
as  should  disentitle  the  respondent  to  his 
claim  for  wasilat,  if  he  otherwise  was  enti- 
tled to  it;  and  that  he  was  otherwise  entitled 
to  it,  their  Lordships  have  already  expressed 
to  be  their  opinion. 

Is  then  the  claim  of  the  respondent  li- 
mited in  any,  and  what  way,  by  any  Statute 
of  Limitation  ?  Their  Lordships  are  of  opi- 
nion that  it  is  impossible  to  show  that  the 
Statute  of  Limitations,  the  Act  of  1859, 
which  cuts  down  a  right  in  cases  of  this  kind 
to  six  years,  was  in  force  in  Assam  at  a  peri- 
od which  would  make  it  applicable  to  this 
suit,  and  that  therefore  may  be  put  aside. 
The  other  period  of  limitation  is  tiie  limita- 
tion of  twelve  years.  If  the  law  of  limi- 
tation on  that  score  is  applicable  at  all,  it 
could  only  be  by  analogy,  and  not  by  any 
positive  words  of  the  law.  But  when  their 
Lordships  consider  all  the  circumstances  of 
this  case,  they  are  of  opinion  that  it  would 
be  contrary  to  the  spirit  and  object  of  the 
Statute  of  Limitations  to  apply  that  law, 
even  by  analogy,  in  the  present  case.  Their 
Lordships  do  not  desire  to  treat  this  case  as 
a  case  of  trust,  as  it  appears  to  have  been 
viewed  by  the  High  Court  from  whom  the  ap. 
peal  comes.  Their  Lordships  are  unable  to 
see  that  the  appelant  and  respondent  stood 
to  each  other  in  the  position  of  trustee  and 
cestui  qui  trust  But  their  Lordships  con- 
sider, as  they  have  already  said,  that  the 
right  to  wasilat  was  a  right  distinctly  flow- 
ing out  of,  and  consequential  upon,  the  right 


to  the  rectification  of  the  partition,  that  the 
right  could  not  have  been  ascertained  or  en- 
forced until  the  rightful  partition  was  com- 
pleted, that  is  to  say,  in  the  year  1854,  and 
that  it  is  to  the  year  1854  they  must  look  as 
the  period  when  the  right  to  wasilat  would 
accrue.  If  that  is  so,  their  Lordships  do  not 
think  the  lapse  of  time  between  1854  and 
1862  should  disentitle  the  respondent  to  that 
which  he  otherwise  would  be  entitled  to.  In 
saying  this,  their  Lordships  do  not  mean  to 
affirm  that  it  may  not  be  in  the  power  of  the 
appellant  to  show  any  special  circumstances, 
which  he  may  be  able  to  show,  which  should 
limit,  as  a  matter  of  equity  on  the  part  of 
the  Court,  the  claim  of  the  respondent  to  mesne 
profits  to  some  period  short  of  the  whole 
number  of  years  between  1854  and  1852, 
during  which  the  respondent  was  kept  out  of 
possession  of  the  larger  share  to  which  he  was 
entitled.  They  desire  to  leave  that  question 
open.  It  will  be  open  to  the  appellant  in 
taking  the  account  for  which  the  case  has 
been  remitted  to  the  Court  of  first  instance 
by  the  High  Court  to  show  any  special  case, 
(if  he  is  able  to  show  it),  by  way  of  appeal 
to  the  equity  of  the  Court  to  shorten  the  ac- 
count which  otherwise  would  have  to  be 
taken  of  the  mesne  profits.  Their  Lordships 
leave  that  view  of  the  case,  if  it  can  be  pre- 
sented by  the  appellant,  entirely  untouched 
by  what  has  now  been  said. 

On  the  whole,  therefore,  their  Lordsliips 
are  of  opinion  that  in  substance  the  decision 
of  the  High  Court  is  correct ;  they  think  that 
the  present  appeal  ought  not  to  ^ucceed,  and 
they  will  humbly  advise  Her  Majesty  that  it 
should  be  dismissed  with  costs. 


The  8th  February  1871. 

Present : 

Sir  James  W.    Colvile,   Sir  Joseph  Napier, 
Lord  Justice  James,  and  Sir  Lawrence  Peel. 

Adoption — Will— ZionflT  poBsesBion. 

On  appeal  from  the  High  Court  at  Calcutta* 

Eajendro  Nath  Holdar ' 

versw 

Jogendro  Nath  Baneijee, 

The  caac  of  a  Hindoo  claiming  by  adoption  under  a 
Will  whicli  was  put  forward  shortly  after  the  testator's 
death  and  which  was  acted  upon  and  recognized  for  a 
period  of  27  years  by  the  whole  family,  the  validity  of 

♦  On  appeal  from  the  judgnment  of  TroTor  and  Glover, 
J.  J.,  in  rte^^ular  Appeal  No.  260  of  I86G,  decided  8th 
AprU  1807,-7  W.  B.,  CiVtZ,  357. 
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which  Will  was  questioned  in  a  suit  brou;;ht  by  the  person 
Rdo|itetl  against  members  of  the  familr,was  considered  to 
be  analogous  to  a  cnse  in  which  the  legitimacy  of  a  person 
in  possession  is  questioned  a  very  considerable  time  after 
\\\a  possession  has  been  acquired  by  a  party  who  has 
a  strict  logal  right  to  question  his  legitimacy.  In  such 
a  case,  the  defendant  in  orier  to  defend  his  statot 
should  be  allowe  I  to  invoke  against  the  claimant  every 
presumption  which  reasonably  arises  from  the  lonir 
recognition  of  his  legitimacy  by  members  of  the  family 
or  other  persons. 

Judgment  of  the  Appellate  Court,  which  differed  from 
the  Ix>wcr  Court  aa  to  the  evidence  witji  respoct  to  the 
validity  of  the  Will,  reversed. 

This  c&se  had  been  f^xtremely  well  argued 
on  both  sides ;  but  their  Lordships  having 
had  time  to  examine  the  evidence,  and  having 
now  weighed  the  arguments  on  both  sides, 
have  come  to  a  clear  conclusion  that  this  appeal 
ought  to  be  allowed,  and  the  grounds  of  that 
conclusion  I  am  now  instructed  to  state. 

The  question  is  one  touching  the  right  of 
succession  to  the  estate  of  one  Kali  Prosad 
Holdar,  a  Brahmin,  who  seems  to  have  been 
possessed  of  a  considerable  e-tate,  including 
certain  spiritual  rights  and  privileges  connect- 
ed with  the  worship  of  the  Goddess  Kalee  in 
the  well-kno'rn  temple  in  the  vicinity  of 
Calcutta.  Kali  Prosad  died  on  the  16th 
Afsin  1244.  a  day  which  corresponds  with  Rome 
day  in  September  1837.  He  left  a  widow,,  a 
mother,  a  d  four  sisters.  The  mother  pre- 
deceased the  widow  an«l  died  in  1856;  the 
widow  died  in  July  1S64.  Of  the  four 
sisters,  two  are  dead — one  of  them  without 
issue,  the  other  leaving  a  daughter.  And  of 
the  two  surviving  fd-^ters,  one  is  childless,  and 
the  fourth  only  hns  male  issue,  namely,  the 
respondent  Jojrendro  Nath  and  the  infiitit 
respondent  Kameeka  Nath  Banerjee,  and 
these  two  persons,  if  Kali  Prosad  died  in- 
testate, are  the  persons  who,  according  to 
Hindoo  Law,  would  be  entitled  to  inherit  the 
estate  in  succession  to  the  widow. 

Shortly  after  the  widow's  de^tth  in  1844 
the  respondent,  Jogendro  Nath,  suing  in 
formd  pauperis,  commenced  this  suit  in. 
which  he  claims  to  recover  an  ei;»ht  annas 
share  of  the  estate  from  the  appellant,  who 
claims  under  an  adoption  by  the  widow  al- 
le«»ed  to  have  been  made  by  virtue  of  a  testa- 
mentary disposition  of  her  husband,  and  from 
the  other  persons  claiming  interests  in  the 
estate  under  that  testamentary  disposition. 
The  infant  brother  is  made  a  defendant  pro 
formd  on  the  record,  and  is  represented  by 
his  father  and  guardian  Kasseeputtee  Baner- 
jee. 

The  appeal,  however,  has  been  argued  as 
if  the  litigation  were  confined  to  the  adopted 
son  of  the  widow,  who  is  in  possession,  that 
is  the  Appellant,  and  the  respondent  Jogendro 


Nath ;  and  in  that  point  of  view  it  will  be 
convenient  to  consider  it. 

The  issues  are  stated  at  page  1 8  :  they  are 
these — •*  Whether  or  not  the  suit  is  barred 
"  by  the  Statute  of  Limitation  ?  Whether 
*'or  not  the  Will,  the  Dan  Unnoomottee 
"  puttroof  the  6th  Assin  1244,  B.  S  ,  alluded 
"to  in  the  written  statement  filed'  by  the  de- 
*'  fendant  Rajendro,  was  a  genuine  document: 
*'  if  so,  whether  the  defendant  had  been,  ac- 
"  rording  to  the  Rhastras,  adopted  by  Matnn- 
"  ginee  Dabea,  widow  of  Kali  Ptosad  Holder, 
"deceased?"  The  next  issue  is — **  Whether 
"in  event  of  the  aforesaid  deed  of  gift  bein^ 
"  not  proved,  the  plaintiff  is  entitled,  under 
"  the  Hindoo  Law,  to  succeed  to  the  estate  or 
**  property  included  in  the  suit?  and  if  so, 
**  whether  he  is  entitled  to  possess  the  whole 
"  estate  or  not  ?" 

Of  thi'se  issues  tlhe  second  alone^  and  per- 
haps only  part  of  the  second,  is  material.  The 
first  issue,  that  upon  the  Statute  of  Limita- 
tions, was  originally  determined  by  the  Prin- 
cipal Sndder  Ameen,  the  Judge  of  Arst 
instance^  in  favour  of  the  defendant.  His 
decision  was  reversed  on  appeal,  and  it  has 
been  candidly  and  fairly  admitted  at  the  bar 
by  Mr.  Bell  that  it  is  impossible  to  impeach 
that  decision  ;  that,  according  to  the  authori- 
ties in  India,  time  would  only  begin  to  ma 
against  the  respondent  from  the  date  of  the 
widow's  doath. 

Again  the  third  isstle,  it  may  her  assumed, 
would,  if  it  were  necessary  to  try  it,  be 
necessarily  found  in  favonr  of  the  respondent, 
the  plaintiff  in  the  siiit,  to  the  extent  of  the 
intercut  claimed  by  him  in  the  estate,  namely, 
a  moiety  or  eight  annus. 

With  respect  to  the  second  issue,  it  hns 
been  suggested  by  Mr.  Boyno  that  it  may 
admit  of  the  contention  on  his  part  that  the 
adoption  of  the  respondent  was  invalil. 
because  it  was  not  made  with  the  consent  of 
the  mother,  which  the  Will  made  a  condition 
precedent  to  any  adoption.  Bat  their  Lord- 
ships, as  they  have  already  intimated,  do  not 
consider  that  that  point  is  in  terms  open  upon 
the  issue,  the  latter  part  of  the  isauo  being 
**  whether  the  defendant  had  been,  according 
*'to  the  Shastras,  adopted  by  Matnnginee 
*'  Dabea,  widow  of  Kiali  Prosad  Holdar,  de- 
"ceased."  Those  words  really  raise  only 
the  question  whether  all  the  ceremomes, 
and  whatever  other  requisites  the  Hindoo  Law 
has  made  essential  to  an  adoption,  had  been 
complied  with.  Their  Lordships  would  not 
have  held  the  parties  strictly  bound  to  th^ 
terms  of  the  issue,  if  they  had  seen  any  trae^ 
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that  it  had  been  understood  in  any  other 
sense  in  the  Court  below.  But  they  cannot 
find  that  that  was  the  case,  that  it  evtr 
was  raised  below  that  the  mother  had  not 
given  her  consent  to  that  adoption ;  and  they 
are  confirmed  in  this  by  looking  at  the 
grounds  of  appeal  which  were  filed  by  the 
respondents  in  the  High  Court  in  which  lie 
takes  these  two  points  with  reference  to  the 
adoption — "  The  Lower  Court  has  failed  to 
'<  consider  that  Matun(|^nee  had  no  right  to 
"  adopt  under  the  existing  Hindoo  Law  of 
**  adoption.  There  is  no  proof  to  show  that  the 
*'  ceremonies  and  formalities  prescribed  by  the 
**  Hindoo  Law  were  legally  performed,  and  the 
'*  defendant's  adoption  ought  to  have  been 
"cancelled  on  that  score.*'  There  is  not  a 
word  suggesting  that  the  mother's  consent 
had  not  been  given.  Under  these  circum- 
stances, if  the  mother's  consent  were  necessary 
under  the  Will,  as  to  which  their  Lordships 
give  no  opinion,  it  must  be  presumed  that  that 
consent  was  given. 

That  part  of  the  issue  which  relates  to  the 
validity  of  the  adoption  according  to  the 
Shastres  was  found  by  the  Court  of  first 
instance  in  favour  of  the  appellant.  The 
High  Court  has  intimated  no  opinion,  as  it 
was  not  necessary  for  them  to  decide  that 
point,  whether  the  judgment  in  that  respect 
was  right  or  not ;  but  their  Lordships  have 
heard  no  reason  whatever,  and  no  grounds 
have  been  shown  before  their  Lordships  at 
the  bar,  for  impugning  that  part  of  the  deci- 
sion of  the  Principal  Sudder  Ameen. 

The  sole  question,  therefore,  on  which  the 
determination  of  this  appeal  depends,  is  the 
validity  of  that  Dan  Unnoomottee  puttro, 
which  it  will  be  convenient,  as  it  is  in  its 
nature  testamentary,  to  call  in  the  observa- 
tions which  I  shall  hereafter  make  ''  the 
Will."  This  Will  purports  on  the  face  of  it 
to  have  been  executed  on  the  day  of  the  tes- 
tator's death.  The  effect  of  it,  so  far  as  it  is 
necessary  to  read  the  passage,  is  correctly 
stated  in  the  judgment  of  the  High  Court. 
The  Judges  say — **  This  deed,"  as  they  call  it, 
''  it  will  be  observed,  gives  his  wife  Matun- 
«  ginee  permission,  with  the  consent  of  his 
"  mother  Jeomoney,  to  adopt  one  son.  It 
"  makes  a  present  division  of  his  property 
"  into  seven  annas  and  nine  annas,  but  post- 
**  pones  the  enjoyment  of  it  by  the  parties  for 
''  whom  the  several  shares  are  intended  until 
'*  the  death  of  his  mother,  who,  during  her 
"  lifetime,  is  to  be  the  proprietor  and  manager 
"  of  the  whole  sixteen  annas  of  his  property, 
"  and  to  pay  his  debts  out  of  the  nine  annas 
"  share,  and    other    expenses    of   mainten- 


''ance,  etc.,  out  of  the  sixteen  annas.  On 
''  the  death  of  his  mother  his  four  sisters  are 
"  to  take  possession  of  their  seven  annas 
''  share  ;  and  in  case  of  any  one  of  them  dying 
"  childless,  her  share  is  to  descend  to  the 
"  children  of  the  other  sisters.  The  nine 
"  annas  share  is  to  be  the  property,  without 
**  power  of  alienation,  of  Matunginee  during 
'^  her  life,  and  after  her  death  it  is  to  descend 
''  to  her  adopted  son."  I  stop  there  because 
I  am  not  clear  that  the  Judges  have  really 
given  the  true  construction  of  the  conclud- 
ing clauses  of  the  Will  in  what  follows, 
and  it  is  unnecessary  to  consider  whether 
that  construction  is  right  or  not. 

The  earliest  production  of  the  document 
was  within  ten  months  of  the  testator's 
death,  in  August  1838.  In  that  month 
Jeomoney,  the  mother  of  the  deceased,  oame 
forward  as  executrix,  as  we  should  say, 
under  this  Will,  claiming  to  be  substituted 
as  decree-holder  in  a  suit  in  which  her 
son  had.  recovered  a  decree  in  his  life- 
time. The  widow  appeared  on  that  occasion 
by  her  mooktear  to  support  her  mother-in- 
law's  application.  The  Judge  seems  to  have 
required,  or  the  parties  to  have  tendered, 
proof  of  this  instrument.  The  writer  of  the 
instrument  was  examined,  and  one,  if  not  two, 
of  the  attesting  witnesses  were  also  examined. 
The  evidence,  such  as  it  was,  seems  to  have 
satisfied  the  Judge,  at  all  events  for  the  pur- 
poses of  the  application,  that  the  document 
was  to  be  treated  as  a  true  document ;  and  ac- 
cordingly the  mother  was  substituted  as  the 
decree  holder. 

So  far,  therefore,  the  widow,  who  was  the 
heh-ess-at-law  of  the  alleged  testator,  was  sup- 
porting the  alleged  testacy.  In  1844,  how- 
ever, there  seems  to  have  been  some  change 
in  her  disposition  in  that  respect  and  some 
disagreement  in  the  family,  and  she  then 
made  the  application  which  is  found  at  page 
69  of  the  record,  to  sue  in  foimd  pauperis^  in 
order  to  assert  her  rights  as  heiress-at-law. 
She  appears  from  that  document  at  that  time 
to  have  left  her  husband's  house  and  to  be 
residing  in  her  father's  house,  where,  of 
course,  she  would  be  under  the  influence  of 
parties  who  would  urge  her  to  assert  her  ex- 
treme rights,  and  if  they  considered  it  neces- 
sary for  her  rights  to  do  so  to  dispute  the 
Will.  Whatever  she  may  have  actually  done 
after  that  in  the  suit  does  not  appear,  but  it 
is  clear  that  in  1845  that  litigation  was  com- 
promised, and  she  reverted  to  her  original 
position  of  a  person  supporting  the  Will  and 
taking  under  it.  The  oompromise  is  at  page 
75.    The  effect  of  it  was  that  the  Will  was 
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admitted  as  the  foundation  of  the  rights  of  the 
family,  but  the  mother  retired  from  that  posi- 
tion in  which  th^  Will  placed  her  of  being 
mooktear  of  the  whole  estate, — the  person 
managing  the  estate  with  whatev^-r  beneficial 
interest,  that  management  might  give  her,  and 
supporting  the  whole  family  out  of  the  pro- 
ceetls  of  the  whole  estate  i  and  that  she 
thenceforward  agreed  to  be  entitled  to  rnceive 
maintenance  only,  and  to  put  the  widow  in 
the  possession  of  that  which  the  Will  gave  to 
her  and  the  sisters — in  immediate  possession  of 
that  which  the  Will  guve  to  them.  Now, 
that  compromise  has  been  very  much  relied 
upon  by  Mr.  Doyne  as  affording  an  argument 
against  the  validity  of  the  Will.  Their 
Lordships  are  unable  to  accede  to  the  argu- 
ment which  he  has  laid  before  them.  His 
contention  is  that  it  mu^  be  presumed  that 
the  mother  would  not  have  agreed  to  those 
terms  unless  she  knew  that  the  Will  was  a 
fiiise  document  and  was  afraid  of  its  validity 
being  contested  in  open  Court.  But,  *on  the 
other  hand,  it  may  equally  be  said  that  the 
widow  would  not  have  agreed  to  relinquish 
her  claim  to  the  whole  estate,  if  she  had 
known  that  the  document  could  not  be  proved 
in  open  Court,  and  that  she  had  every  chance 
of  gaining  her  suit.  Without  imputing  such 
a  motive  to  the  mother,  it  seems  not  wholly 
unnatural  to  suppose  that  she  might  be 
guided  in  that  by  the  advice  of  members  of 
the  family, — that  thay  might  have  put  before 
her  that  the  estate  would  very  likely  be 
wasted  in  litigation, — that  the  proof  of  a 
Hindoo  Will  when  a  true  document  is  always 
an  uncertain  thing,  and  that  being  advanced 
in  years  and  having  her  daughters  put  in 
possession  of  seven  annas  of  the  property,  her 
position  would  not  be  materially  worse,  and 
that  she  might  fairly  agree  for  the  sake  of 
peace  to  make  the  sacrifice  which  she  did 
make.  On  the  whole,  their  Lordships  think 
that  it  is  impossible  to  draw  any  conclusion 
from  that  compromise  which  militates  strongly 
against  the  evidence  in  favour  of  the  Will. 

From  that  time  forth,  with  perhaps  one 
exception,  the  family  appear  to  have  acted 
consistently  upon  the  Will.  This  compro- 
mise was  filed  in  1845.  The  adoption  was, 
I  think,  in  1848  ;  but,  intermediately,  there 
are  several  proceedings  both  before  and  after 
the  adoption  in  which  all  the  family  put 
forward  this  Will  claiming  under  the  Will ; 
and  in  fact  there  is  nothing,  except  the 
document  to  which  I  am  now  about  to  refer, 
which  shows  that  the  Will  was  questioned  by 
any  of  the  immediate  family  of  Kali  Prosad. 
That  document  is  the  one  filed  on  the  part 
of  the  respondents^  and  is  at  page  33  of  the 


record.  It  is  the  petition  of  the  widow 
when  a  party,  a  relation  of  the  family,  who 
had  recovered  a  decree  for  costs  against  the 
mother,  way  seeking  after  the  mother's  death 
to  get  these  costs  from  the  widow ;  and  she, 
after  stating  that  she  had  no  connection  with 
the  widow  as  heir,  that  the  heirs  of  the 
mother  were  her  daughters,  no  doubt  does  in 
the  second  paragraph  of  her  petition  speak  of 
having  been  induced  to  consent  to  a  division 
of  the  whole  sixteen  annas  by  collusion.  But 
this  document  is  filed  in  the  Court  by  her 
mooktear ;  it  does  not  seem  to  have  been 
signed  bv  her,  and  their  Lordships,  oonsid^' 
ing  that  in  this  very  document  she  describes 
herself  as  the  mother  and  guardian  of  the 
son  adopted  under  the  Will,  cannot  ascribe 
any  importance  to  it,  or  suppose  that  this 
statement  is  any  tiling  but  one  ot  those  state- 
ments which  a  native  mooktear  is  so  apt  to 
put  in  without  much  regard  to  the  truth  of 
what  is  alleged  in  it  in  order  to  gain  some 
immediate  object  in  the  suit  in  which  it  is 
filed.  The  adoption  took  place  with  great 
publicity  and  formality,  was  known  to  all  the 
members  of  the  family,  and  must  be  presumed 
to  have  been  made  under  the  Will. 

We  therefore  find  that  for  a  period  of 
27  years  this  Will  was,  with  the  excep- 
tions I  have  mentioned,  acted  upon  and  re- 
cognized by  the  whole  of  the  family  of  Kali 
Prosad,  and  that  the  legal  status  of  the  ap* 
pellant  was  acquired  under  it  with  the  know- 
ledge of  all  the  members  of  the  family.  If 
the  document  had  been  a  frabrication,  and  if 
there  were  persons  who  might  have  interven- 
ed and  have  contested  the  Will,  the  presump- 
tive heir,  who  was  in  existence  before  his 
title  was  defeated  by  the  birth  of  the  present 
respondent,  might  have  come  forward  in  one 
way  or  another  and  contested  the  Will.  There- 
fore there  arises  from  all  these  circumstances 
a  very  strong  presumption,  which  their  Lord- 
ships do  not  feel  themselves  at  liberty  to 
disregard,  in  favor  of  tiie  Will.  No  doubt 
these  circumstances,  as  the  law  stands,  are 
not  conclusive  against  the  respondent.  He 
has  the  right  to  call  upon  the  appellant,  the 
defendant  in  the  suit,  to  prove  his  title;  but 
their  Lordships  cannot  but  feel  that  while 
he  has  that  extreme  right,  every  allowance 
that  can  be  fairly  made  for  the  loss  of 
evidence  during  this  long  period  by  death  or 
otherwise — every  allowance  which  can  account 
for  any  imperfection  in  the  evidence — ought 
to  be  made  ;  and  on  the  other  hand,  that  in 
testing  the  credibility  of  the  evidence  which 
is  actually  given,  great  weight  should  be  given 
to  all  those  inferences  and  presumptions  which 
arise  from  the  conduct  of  the  family  with 
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respect  to  the  Will,  and  to  the  acts  done  by 
them  under  the  Will.  The  case  seems  to 
their  Lordships  to  be  analogous  to  one  in 
which  the  legitimacy  of  a  person  in  posses- 
sion is  questioned,  a  very  considerable  time 
after  his  possession  has  been  acquired,  by  a 
party  who  has  a  strict  legal  right  to  question 
his  legitimacy.  In  such  a  case  the  defendant 
in  order  to  defend  his  8tat%ts  should  be  allow- 
ed to  invoke  against  the  claimant  every  pre- 
sumption which  reasonably  arises  from  the 
long  recognition  of  his  legitimacy  by  members 
of  the  family  or  other  persons.  The  case  of 
a  Hindoo  claiming  by  adoption  is  perhaps  as 
strong  as  any  case  of  the  kind  that  can  be 
put ;  because  when,  under  a  document  which 
is  supposed  and  admitted  by  the  whole  family 
to  be  genuine,  he  is  adopted,  he  loses  the 
rights — ^he  may  lose  them  altogether — which 
he  would  have  in  his  own  family;  and  it 
would  be  most. unjust  after  long  lapse  of  time 
to  deprive  him  of  the  status  which  he  has 
acquired  in  the  family  into  which  he  has  been 
introduced,  except  upon  the  strongest  proof 
of  the  alleged  defect  in  his  title. 

With  these  observations,  their  Lordships 
proceed  to  consider  the  direct  evidence  as  to 
the  validity  of  this  Will.  They  do  not  pro- 
pose to  go  into  it  at  any  great  detail.  It  was 
fully  considered  in  the  ^rst  instance  by  the 
Principal  Sudder  Ameen,  himself  a  Brahmin, 
who  has  embodied  his  conclusions  in  a  judg- 
ment, the  careful  preparation  and  expression 
of  which  seems  to  their  Lordships  to  be 
highly  creditable  to  that  native  Judge.  He 
came  to  a  clear  conclusion  that  the  witnesses 
who  were  called  by  the  respondent  to  show 
that  Kali  Frosad  was  in  such  a  state  of 
body  that  it  was  impossible  that  he  could 
have  executed  this  Will,  were  persons  of  no 
credit  and  not  to  be  believed.  He,  also 
weighing  all  the  circumstancesi  giving  weight 
to  the  probabilities  of  the  case,  and  consider- 
ing the  positive  testimony  which  had  been 
adduced  before  him,  came  to  a  clear  ooaolu- 
sion  that  the  Will  was  genuine  and  ought  to 
have  been  affirmed.  Upon  appeal  to  the 
High  Court  the  learned  Judges  of  that 
Court,  for  reasons  which  they  have  not 
recorded,  but  which  may  easily  be  pre- 
sumed to  have  been  a  desire  to  examine 
the  subscribing  witnesses  for  themselves,  and 
also  to  examine  the  subscribing  witness  who 
had  not  been  called  in  the  Court  below, 
the  father  of  the  respondent,  re-examined 
the  three  witnesses  who  had  been  examined, 
and  examined  for  the  first  time  Easseeputtee 
Banerjee.  Of  the  evidence  then  taken,  it 
may  be  said  that  the  witnesses  who  were 
re-examined  do  not  appear  to  have  been  in 


any  degree  shaken,  and  the  cross-examination 
of  one  of  them,  Shiboram  Chatterjee,  elicited 
some  fuller  account  of  the  preparation  of  the 
Will,  which  is  not  altogether  immaterial,  if 
true,  to  the  appellant*8  case.  Of  the  evi- 
dence of  Kasseepuftee  Banerjee  it  is  sufficient 
to  say  that  it  amounted  only  to  this,  that 
though  his  name  did  appear  upon  the  docu- 
ment, it  had  been  added  some  twenty  days 
after  the  death  of  the  testator  at  the  instiga- 
tion of  the  mother,  who  told  him  that  the 
arrangement  was  for  the  benefit  of  his  future 
son  and  that  her  consent  was  necessary  to 
any  adoption.  He  does  not  venture  to  ex- 
press a  conviction  one  way  or  the  other  as  to 
the  truth  or  falsehood  of  the  Will,  and  it  is 
obvious  that  his  statement,  taking  it  in  the 
most  favourable  sense,  that  he  merely  put  his 
signature  at  that  time  to  a  document  of  which 
he  had  not  witnessed  the  execution,  on  that 
persuasion,  does  not  entitle  him  to  very  much 
credit.  If,  on  the  other  hand,  he  did  it  be- 
lieving the  document  to  be  a  forgery,  he 
would,  of  course,  be  entitled  to  much  less 
oredit,  and  therefore  his  evidence  is  not  that 
upon  which  any  reliance  can  be  placed,  and 
the  Judges  of  the  High  Court  do  not  appear  to 
have  grounded  their  judgment  upon  it.  All 
they  say  as  to  the  evidence  of  Kasseeputtee 
Bauerjee  is^ — "  We  think  it  better  to  form  our 
*'  opinion  on  the  merits  of  this  case  irrespective 
"  of  anything  contained  in  it  ;  although, 
"  notwithstanding  the  equivocal  position  in 
*'  which  he  stands  on  his  own  showing,  we 
**  we  are  inclined  to  think  that  there  is  some 
'*  truth  in  what  is  stated  as  to  the  origin  of 
"  of  the  deed  now  before  the  Court."  That, 
therefore,  may  be  left  out  of  consideration. 

Now,  if  the  two  judgments  are  looked  at 
in  opposition  to  each  other,  it  would  appear 
that  the  learned  Judges  of  the  High  Court 
have  in  the  first  place  differed  somewhat 
from  the  Principal  Sudder  Ameen  in  his  ap- 
preciation of  the  probability  that  such  a 
document  as  this  should  have  been  executed. 
They  say — "  As  the  Principjd  Sudder  Ameen 
<'  has  remarked,  it  is  contended  by  the  plain- 
'^  tiff  that  that  deed  was  a  concoction  of  Kalli- 
'*  prosad's  mother,  Jeomoney,  who  fabricated 
*'  it  to  provide  for  her  daughters,  for  whom  a 
"  Hindoo  mother  has  greater  affection  than 
"  for  male  children,  and  that  it  was  only  to 
"  quiet  the  wife  that  nine  annas  of  the  pro- 
'<  perty  was  allotted  to  her :  whereas  by  the 
''  defendant  it  is  urged  that  Kalliprosad's 
'*  four  sisters  were,  according  to  the  custom 
"  of  the  family,  nmrried  to  Koolin  Brahmins, 
<*  who  never  take  their  wives  to  their  home 
**  or  otherwise  maintain  them ;  that  mindful 
*^  of  their  helpless  situation  and  of  his  own 
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salvation,  he  made  a  provision  for  the  former 
at  the  same  time  that  he  provided  for  the 
maintenance  of  the  latter ;  and  that  as  a  duti- 
ful Hindoo  son,  he  made  the  mother  manager 
and  proprietor;  that,  moreover,  Kalliprosad's 
income  was  about  rupees  800  a  rear,  and 
that  one  quarter  of  seven  nnnns  of  that  sum, 
viz.,  85  rupees  per  annum,  was  not  an  out  of- 
the-way  sum  for  each  of  his  sisters.  There 
is  no  doubt  that  this  deed  is  for  the  benefit 
of  the  sistf-rs  of  EHlliprosad  Holdar,  and  that 
it  is  only  in  case  his  adopted  son  has  issue 
^at  nine  annas  of  the  property  cnn  remain 
away  from  the  sisters  or  their  heirs  even- 
tually. Without  going  so  far  as  saying 
that  there  is  an  antecedent  improbability 
in  this  distribution  of  the  testator's  pro- 
perty, the  Court  has  no  hesitation  in  saying 
that  that  distribution  is  unusual.  A  per- 
mission is  not  given  to  the  wife  to  adopt 
more  than  one  son,  and  the  adopted  son's 
patrimony  is  cut  down,  and  it  does  not 
become  vested  in  him  until  after  his  mother's 
death,  and  if  he  dit* s  issueless  the  property 
goes  to  the  testator's  sisters  and  their  heirs. 
As  to  the  necessity  of  Kalliprosad  providing 
for  his  sisters  married  to  Koolins  by  a  deed 
of  that  sort  that  is  not  so  apparent.  Whilst 
they  live  in  the  family-house  the  obligation 
would  remain  on  Kalliprosad  and  his  heirs 
to  maintain  them  and  their  children,  but  to 
divide  his  estate  in  this  way  is  to  ^o  beyond 
the  obligation  which  the  Hindoo  Law  im- 
«<  posod  on  Kalliprosad.  Again,  the  Court 
<*  does  not  see  the  justice  of  considering  the 
<*  adopted  son  of  a  stranger,  and  of  contrast- 
<<  ing  him  in  the  position  of  a  stranger  with 
<'  that  of  the  testator's  sisters.  After  the 
**  adoption  the  adopted  son  is  no  lon^^r  a 
''stranger;  he  is  the  person  who  procures 
*'  the  salvation  of  his  adopting  father,  and 
**  therefore  in  the  face  of  so  great  a  benefit 
<<  accruing  to  the  testator  from  the  son 
«  adopted,  any  permanent  diminution  of  the 
*'  property  left  to  him,  even  to  the  amount  of 
<'  four  times  85,  340  rupees  a  year,  bears 
'^  the  semblance  of  injustice." 

On  this  it  is  to  be  observed  that  the  prin- 
cipal point  upon  which  they  diffiT  from  the 
Princip.nl  Sudder  Ameen,  is  the  probability  of 
thera  the  provision  made  for  the  sisters  by  giv- 
ing specific  shares  in  the  property,  instead  of 
giving  them  mere  allowance  for  maintenance ; 
and  it  may  be  very  true,  as  the  learned 
Judges  say,  that  these  sisters  being  married 
to  Koolin  Brahmins,  there  would  remain  the 
obligation  on  Kalliprosad  or  his  successors  to 
maintain  them.  The  whole  question  was, 
however,  raised  before  the  Principal  Sudder 
Ameen,   who,   as  a  Brahmin,   is  at  least  as 


likely  as  the  Judges  of  the  High  Court  to 
know  what  a  Brahmin  would  be  likely  to  do 
in  those  circumstances,  and  he  has  expressed 
an  opinion  that  the  provision  was  not  an 
unnatural  one  for  the  testator  to  make  in 
those  circumstances.  Again,  it  is  no  doubt 
true  that  greater  power  is  given  the  mother 
than  she  would  have  naturally  under  the  law, 
and  that  the  interest  of  the  adopted  sod  is 
postponed,  and  that  the  disposition  is  alto- 
gether different  from  that  which  might  have 
been  made  by  a  man  who  had  in  his  mind  the 
single  object  of  leaving  an  adopted  son. 

It  is  possible,  and  it  has  occurred  to  their 
Lordships,  considering  that  evidence  which 
points  to  the  provisions  of  the  Will  having 
been  discussed  a  day  or  two  before  its  actnd 
execution,  and  to  the  relations  subsisting  be- 
tween the  members  ox*  this  family,  that  there 
may  have  been  something  like  a  com  promise 
in  the  testator's  mind,  namely^  that  there  may 
have  been  some  pressure  upon  him  on  the 
part  of  his  mother  to  make  a  larger  provision 
for  bis  sisters  :  on  the  other  hand,  that  he  was 
anxious  to  carry  out  the  principle,  dear  to 
eirery  Hindoo,  of  having  an  adopted  son,  and 
that  the  aotutil  disposition  may  have  been  tbe 
result  of  some  such  a  compromise.  But  their 
Lordships  have  to  observe  that  they  are  not 
dealing  here  with  a  question  whether  a  dis- 
position has  been  obtained  by  any  undue  in- 
fluence or  under  any  pressure  of  that  kind, 
but  upon  the  issue  whether  this  document  is  a 
forgery  or  is  the  Will  of  the  testator. 

Another  point  upon  which  the  learned 
Judges  of  the  Sudder  have  intimated  some  dis- 
sent from  the  Principal  Sudder  Ameen  was 
the  credit  to  be  given  to  two  of  the  witnesses 
examined,  namely,  the  two  young  men, 
Denonath  Holdar  and  Koylas  Chunder  Baner- 
jee.  They  nay  of  that — "  We  do  not  believe 
<*the  statement  of  Denonath  Holdar  and 
**  Koylas  Chunder  Banerjee  on  this  point 
'•They  were  both  boys  :  no  intelligible  reason 
*'  is  given  for  their  being  at  Kolliprosad's  at 
'*  such  a  time,  and  the  evidence  before  us  as 
<'  to  the  duration  of  Kalliprosad's  sickness,  as 
'*  to  his  state  two  days  before  his  death,  and 
**  as  to  his  state  on  the  day  of  his  death,  even 
**  if  it  be  credited,  does  not  admit  of  our  be- 
*»  lieving  at  the  same  time  that  he  entered  into 
"  those  explanatory  conversations  with  tbe 
<<  witnesses  which  in  their  depositions  they 
"detail.'*  The  observation  that  is  founded 
upon  the  age  of  these  two  witnesses  might 
have  some  force,  if  this  document  were 
now  produced  for  the  first  time  and  their 
names  were  found  i^)on  it  as  subscrib- 
ing witnesses.  But  the  argument  is  all  the 
ofher    way,     when    it    is    considered    that 
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the  clocument  was  beyond  all  question  pro- 
duced in  1838;  because  it  is  in  tbe  highest 
decree  improbable  that  if  persons  were  con- 
cocting a  forgery,  they  would  call  into  thoir 
councils  two  boys  sixteen  or  seventeen  years 
old,  who  would  be  manifestly  from  their 
youth  not  likely  persons  to  be  entrusted  with 
the  secret.  They  have  given  an  explanation 
which  seemed  plausible  to  the  Principal  Sud- 
der  Ameen,  and  seems  plausible  to  their  Lord- 
ships, for  their  presence  on  that  occasion. 
The  explanation  is  that  a  message  came  to 
the  father  of  one  of  them  to  go  to  the  house, 
that  he  was  prevented  by  business  from  going 
to  the  house,  and  he  said  to  the  son — '*  Will 
you  go  ?"  The  son  met  a  companion,  also 
apparently  a  relation  of  the  family,  and  they 
went  together.  There  may  be  some  little 
exaggeration  as  to  the  amount  of  explanation 
given,  but  their  Lordships  see  no  reason,  as 
the  Principal  Sudder  Ameen  saw  no  reason, 
why  their  statement  that  the  testator  did 
actually  acknowledge  before  them  that  the 
document  was  his  Will  should  be  discre- 
dited. 

Therefore,  going  through  the  whole  of 
these  two  judgments,  it  appears  to  their 
Lordships  that  really  the  ratio  deeidmdi,  or 
at  least  the  turning  point  in  the  minds  of  the 
learned  Judges,  was  the  impression  which 
they  derived  from  the  inspection  of  the  letter 
If.  Now  that  point  was  not  taken  for  the 
first  time  before  the  High  Court  The  sugges- 
tion seems  also  to  have  been  made  in  the 
Court  of  the  Principal  Sudder  Ameen,  and 
he,  as  we  understand  his  judgment,  thought 
that  there  was  nothing  in  it.  Now,  with 
great  respect  for  the  knowledge  which  the 
two  learned  Judges  of  the  High  Court  pos- 
sessed, as  their  Lordships  doubt  not,  of  the 
Bengalee  language,  their  Lordships  cannot 
but  think  that  upon  such  a  point  as  that,  the 
native  Judge  examining  a  letter  in  his  own 
alphabet,  is  more  likely  to  be  a  competent 
Judge  than  the  two  European  Judges.  But 
independently  of  that,  it  appears  to  their 
lordships  to  be  a  very  unsafe  ground  of  de- 
cision. The  evidence  as  to  the  absolute  pro- 
stration and  insensibility  of  the  testator  at 
the  time  has  been  discredited.  No  doubt  his 
own  witnesses  state  that  he  put  this  letter, 
feeling  too  weak  to  write  his  name  at  full. 
But  it  is  impossible  from  the  mere  inspection 
of  the  letter,  as  it  appears  to  their  Lordships, 
to  be  able  to  predicate  with  any  degree  of 
certainty  or  accuracy,  that  the  man  was  too 
weak  to  make  the  impression  with  his  pen 
which  he  is  said  to  have  made.  It  is  impos- 
Mhle  to  say  what  momentary  rally  of  strength 
might  take  place  to  do  an  act  of  such  brevity 


as  that ;  and,  therefore,  their  Lordships  are 
unable  to  give  to  that,  which  is  after  all 
merely  the  impression  of  these  two  Judges 
derived  from  actual  inspection,  the  weight 
which  has  been  given  to  it.  They  cannot 
think  (considering  that  the  evidence,  support- 
ed as  it  is  by  the  presumptions  to  which  re- 
ference has  been  made  on  the  whole  greatly 
preponderates  in  favour  of  the  genuineness  of 
this  instrument),  that  the  mere  appearance 
to  the  eyes  of  those  Judges  of  that  letter  is 
sufficient  to  outweigh  it ;  ,and  therefore  their 
Lordships,  however  great  their  respect  for  the 
judgment  of  the  High  Court,  feel  that  it  is 
their  duty  in  the  present  case  to  advise  Her 
Majesty  to  allow  this  appeal,  to  reverse  the 
judgment  of  the  High  Court,  and  to  direct 
that  in  lieu  thereof  an  order  be  made  dis- 
missing the  appeal  to  the  High  Court.  The 
party  having  sued  in  formd  pauperis,  their 
Lordships  will  further  recommend  that  an 
order  be  made  dismissing  the  appeal  to  the 
High  Court  with  such  costs,  if  any,  as  ac- 
cording to  the  practice  of  that  Court  are 
given  to  an  appellant  suing  in  formd  pauperis, 
and  the  repayment  of  any  costs  that  have 
been  paid  by  the  appellant ;  and  their  Lord- 
ships, considering  that  they  are  dealing  with 
an  heir-at-law  questioning  this  Will  and  sup- 
porting a  judgment  which  has  really  been  in 
his  favour  setting  aside  the  WiU,  are  not 
disposed  to  make  any  order  as  to  the  costs  of 
this  appeal. 


The  3rd  February  1871. 

Present : 

Sir  James  W.   Colvile,   Sir  Joseph  Napier, 
Lord  Justice  James,  and  Sir  Lawrence  Peel. 

SaocesBlon— Family  onatoiii. 

On  appeal  from  the  High  Court  at  MadroM. 

Serumah  Umah  and  another, 

versus 

Palathan  Yitil  Harya  Coothy  IJmah  and  an* 
other. 

If  it  is  contended  that  the  succession  to  property  i« 
regulated  b}'  any  special  family  custom,  that  custom 
ought  to  be  alleged  and  proTed  with  dutinctoesa  and 
certainty, 

Thb  suit  out  of  which  this  appeal  has 
arisen  was  instituted  by  two  ladies,  who  were 
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the  daughters  of  one  Patha  Eutti.  In  the 
course  of  the  litigation  they  died,  and  a 
daughter  of  each  of  them  was  suhstitnted  in 
the  room  of  her  mother  as  plaintiff  on  the 
record.  It  may  be  assumed  that  the  persons 
so  substituted,  the  appellants,  were  the  re- 
presentatives of  the  original  plaintiffs,  and,  in 
determining  the  appeal,  it  will  be  more  con- 
venient to  speak  throughout  of  the  original 
plaintiffs  as  if  they  had  carried  on  the  liti- 
gation to  the  end. 

The  suit  was  brought  against  those  who 
may  be  taken,  for  the  purposes  of  the  appeal, 
to  have  been  the  representatives  of  one  Moidin 
Kulti,  the  son  of  one  of  the  plaintiffs,  and  it 
was  brought  to  recover  property  which  by 
the  admission  of  both  parties  was  once  the 
property  of  Patha  Kutti  The  history  of  that 
property  it  may  be  convenient  shortly  to 
mention.  It  was  purchased  from  one  Amaneth 
by  Kunju  Hajji,  who  was  one  of  the  sons  of 
Patha  Eutti.  He  afterwards  died.  There 
appears  to  have  been  a  partition  of  his  estate 
among  the  persons  entided  thereto,  under,  as 
their  Lordships  collect  from  the  proceedings, 
the  general  Mahomedan  Law,  and  this 
particular  property  was  assigned  to  and 
became  vested  in  Patha  Eutti  as  one  of  his 
heirs.  Patha  Eutti  died  in  1842,  and  before 
her  death,  w,,  some  time  in  1839,  her  grand- 
son Moidin,  in  some  character  or  another, 
unquestionably  entered  into  possession  of  the 
property.  He  retained  that  possession  up  to 
the  time  of  his  own  death  in  1858  or  1859 — a 
period  of  about  twenty  years.  Upon  his  death 
his  widow  and  other  representatives  entered 
into  possesion,  claiming  as  his  heirs  or  under 
a  title  derived  from  him.  The  plaintiffs  there- 
upon instituted  this  suit  to  recover  possession 
of  the  property  from  them.  The  defendants 
relied  both  upon  the  long  possession  of  Moidin 
and  upon  a  title  founded  upon  a  deed  of 
purchase  from  Patha  Eutti.  In  that  state  of 
things  it  was  necessary  that  the  plaintiffs 
shoidd  recover  by  the  strength  of  their  own 
title;  and  they  were  met  in  the  first  instance 
by  the  plea  of  the  Statute  of  Limitations 
founded  upon  the  long  possession  of  Moidin. 
The  Zillah  Judge,  looking  to  the  nature  of 
the  suit,  has  very  properly  overruled  that  plea 
as  a  bar  to  the  trial  of  the  suit ;  because  the 
question  whether  the  suit  is  barred  by  the 
Statute  of  Limitations  or  not,  necessarily 
depends  upon  the  determination  of  the  princi- 
pal issue  raised  in  the  suit,  namely,  whether 
the  long  possession  of  Moidin  Eutti  was 
adverse  or  fiduciary ;  whether  he  was  in  pos- 
session of  his  own  right  as  proprietor  of  the 
estate,  or  whether  he  merely  managed  the 
estate  as  the  agent  first  of  his  grandmother 


and  afterwards  of  the  plaintiffs  in  the  siiit. 
It  wafi  therefore  essential  to  the  plaintiffii' 
case  to  establish  the  latter  proposition. 

What  is  the  case  which  they  make  ?    It  is 
that  Moidin   was  first  appointed  manager  by 
the  grandmother;  and    that    he    was  after- 
wards   appointed    to    or    continued    in  such 
management   by  them.     But  if  he  continued 
in    possession    in    the    character  of  agent  or 
manager,   it  lies  upon  them  to  show  that  they 
at  the   death  of  their    mother,  Patha  Eatti, 
were    entitled    to    assume    the    character  of 
principals.     And,  as  their  Lordships  under- 
stand the  pleadings  and  the  evidence,  in  order 
to  do  this  they  say  : — We  do  claim  a  right  to 
inherit    the    property    as    the  general  heirs, 
under  the  Mahommedan  Law,  of  Patha  Eutti ; 
but  we  contend  that  either  by  some  act  done 
by  her  in    her    life-time,  or  by  some  speoial 
custom  of  descent  attaching  to  this  property, 
we  and  we   alone,   although   she   had  other 
persons   who   would  under  the   general  law 
have  been  co-heirs  with  her,  became  entitled 
to   the  whole  of  the  property,    either  bene- 
ficially or  with  reference  to  some  semi-religious 
trust ;  and   therefore  that  Moidin  Eutti,  who 
continued   in  the  possession  of  the  estate  as 
manager,  was  the  agent  of  us  and  of  us  ouly ; 
and  that  we  only  are  entitled  to  recover  the 
whole  property.     This,  notwithstanding  some 
confusion  in  the  argument  at  the  bar,   aud  a 
suggestion   that  the  plaintiffs  might  be  suing 
as  some  of    the  heirs  on  behalf  of  all  the 
heirs,   appears  to  be  really  the  effect  of  the 
title  alleged  and  sought  to  be  proved. 

Then,  upon  what  does  the  proof  of  this  title 
rest  ?  It  appears  to  their  Lordships  to  rest 
solely  upon  the  oral  testimony  'of  three  wit- 
nesses, who  are  entitled,  no  doubt,  to  all  the 
advantage  derivable  from  the  fact  that  the 
Judge  who  saw  them,  the  Zillah  Judge,  has 
stated  that  their  demeanour  in  the  box  im- 
pressed him  favourably.  But  when  examined, 
that  testimony  appears  to  their  Lordships  to 
full  very  far  short  of  the  evidence  which  is  ne- 
cessary to  prove  such  a  case  as  that  which  they 
were  brought  to  support.  They  are  none  of 
them,  it  is  to  be  observed,  members  of  the 
family  ;  almost  all  of  them  are  described  as 
Mopla  merchants. 

It  is  important  to  revert  to  the  former 
history  of  the  property.  It  is  shown  that  it 
certainly  passed  to  Patha  Eutti  under  the 
general  Mahomedan  Law.  It  cannot  there- 
fore be  said  that  it  is  property  of  which  the 
devolution  is  governed  by  any  local  law  or 
custom.  If  it  is  contended  that  the  succession 
to  it  is  regulated  by  any  special  family  cus- 
tom,  that  custom  ought  to  have  been  alleged 


Digitized  by 


Google 


1S71.] 


Privy 


THE   WEEKLY   REPORTER. 


Council. 


49 


and  proved  with  a  distinctness  and  certainty 
which  are  wholly  wanting  here.  If  the  evi- 
dence of  these  witnesses  is  examined,  it  really 
is  not  clear  upon  what  they  rest  the  plaintiffs' 
title.  They  seem  to  allege  that  some  of  the 
property^  of  this  Mopla  family  was  governed 
by  one  law,  and  that  other  part  of  their  pro- 
perty was  governed  hy  another  law.  It  is 
admitted  that  this  particular  property  came 
into  the  family,  came  to  Patha  Kutti  under 
the  general  law ;  but  then  it  is  said  that,  hy 
some  act  of  hers  done  in  her  life-time,  she 
transferred  it  to  what  is  called  the  tarwad  or 
family  property,  and  made  it  subject  to  a 
different  law  of  devolution,  the  nature  of 
which  is  neither  stated  nor  proved  with  that 
degree  of  certainty  which  is  required  to  esta- 
blish BO  special  a  case  in  aDy  Court  of  Jus- 
tice. 

Therefore  their  Lordships,  notwithstanding 
the  favourable  manner  in  which  the  Judge 
may  have  spoken  of  the  demeanour  of  these 
witnesses,  feel  bound  to  concur  with  the 
High  Court  in  refusing  to  believe  the  story  to 
which  they  depose. 

Two  other  witnesses  were  called  to  prove 
that  Moidin  accounted  to  his  mother  and  his 
aunt  for  the  proceeds  of  this  property.  They 
do  not  appear  to  be  persons  very  likely  to 
have  been  present  at  such  a  transaction. 
They  attempted  to  prove  that  on  one  occasion, 
m.,  in  1850  or  1851,  he  accounted  for  the 
whole  of  the  period  during  which  he  had  then 
been  in  possession,  but  they  did  not  agree  in 
the  account  which  they  give  of  wliat  passed 
on  that  occasion.  One  of  them  stated  that 
the  accounts  were  delivered  to  the  plaintiffs ; 
the  other  denied  that  any  accounts  were  so 
delivered.  This,  therefore,  seems  to  be  evi- 
dence to  which  their  Lordships  cannot  give 
any  credit. 

The  Judge  of  first  instance  seems  to  have 
proceeded  more  upon  the  supposed  defects  in 
the  defendants'  proof  of  their  title  than  upon 
the  strength  of  the  plaintiffs'  title,  and  he 
called  in  aid  various  documents  which  had 
been  proved  in  the  case  and  to  which  our  at- 
tention has  also  been  directed.  But  of  those 
documents,  the  exhibits  numbered  from  A  to 
F,  it  is  to  bo  observed  that,  although  they 
may  here  and  there  afford  an  inference  which 
tends  to  throw  suspicion  upon  the  genuineness 
of  the  defendants'  deed,  their  general  tendency 
is  to  contradict  the  case  of  the  plaintiffs  and 
to  support  the  case  of  the  defendants ;  because 
they  show  that  during  his  twenty  years'  pos- 
session, Moidin  was  sometimes  sued  as  the 
proprietor  of  the  estate ;    and  that  as  proprie- 


tor of  the  estate  he  petitioned  the  Collector 
for  a  remission  ef  revenue.  These  proceedings 
took  place  publicly  in  the  district ;  they  can 
hardly  have  failed  to  come  to  the  knowledge 
of  the  plaintiffs  who,  if  their  present  case 
were  true,  would  have  called  their  manager 
to  account  for  taking  upon  himself  the  charac- 
ter of  absolute  owner,  when,  in  fact,  he  was 
a  mere  agent. 

The  plaintiffs,  therefore,  seem  to  their  Lord- 
ships to  have  failed  to  prove  that  which  was 
the  substance  of  their  case,  namely,  that  the 
possession  of  Moidin  was  as  fiduciary  and  not 
an  adverse  possession  ;  and  if  that  be  so,  they 
were  unquestionably  out  of  time  in  bringing 
their  suit,  which  ought  to  be  dismissed  on 
that  ground.  This  being  their  view  of  the 
case,  their  Lordships  do  not  think  it  necessary 
to  express  any  strong  opinion  as  to  the  ge- 
nuinenei<s  of  the  defendants'  deed.  It  is  the 
less  necessary  to  do  so  since  the  judgment  of 
the  High  Court  does  not,  as  their  Lordships 
understand  it,  positively  affirm  that  the  deed 
was  genuine.  It  assumes  no  doubt,  as 
their  Lordships  must  assume,  that  in  some 
way  or  another,  and  by  virtue  of  Bome  act  of 
his  grandmother,  Moidin  came  into  possession 
of  this  property  on  his  own  account  and  for 
his  own  benefit.  And  their  Lordships  may 
observe  that  that  view  of  the  case  is  corrobor- 
ated, not  only  by  the  acts  which  he  did,  but 
by  the  transfer  to  him,  which  is  admitted,  of 
the  original  sunnud,  and  the  deed  of  parti- 
tion forming  the  title  to  the  estate.  Mr.  Leith 
indeed  has  endeavoured  to  explain  tnat  pos- 
session by  attributing  it  to  his  character  as 
an  agent.  But  in  their  Lordships'  opinion, 
it  is  far  more  reasonable  to  suppose  that  if 
the  plaintiffs  had   been  the  true  proprietors 

of  the  estate,  they  would,  in  accordance  with 
native  habits,  have  kept  their  title-deeds  in 
the  recesses  of  the  zenana,  and  would  not  have 
entrusted  them  to  a  mere  manager.  And  if 
this  was  likely  to  happen  under  ordinaxy 
circumstances,  d  fortiori  it  would  have  hap- 
pened in  a  case  in  which,  according  to  the 
evidence  for  the  plaintiffs,  the  management  of 
this  property  was  by  family  custom  vested  in 
the  females  of  the  family. 

On  the  whole,  then,  it  appears  to  their 
Lordships  that  the  judgment  of  the  High 
Court  was  correct,  and  they  must  accordingly 
humbly  advise  Her  Majesty  to  dismiss  this 
appeal  with  costs. 
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The  20th  February  1871. 

Present : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier,  Lord 
Justice  James,  and  8ir  Lawrence  Peel. 

Contract— Co  asideratton— Hollity. 

On  appeal  from  the  High  Court  at  Calcutta,* 
Guthrie 

vtrsuB 
4.bool  Mozuffer  Nooroodin  Ahmed. 

In  a  ca»e  in  which  the  plaintiff  alleges  that  he  agreed 
to  81^  and  that  he  executed  a  deed  of  sale  for  a  con- 
sideration of  a  ?um  of  money,  in  consequence  of  pressure 
put  upon  him  and  in  order  to  get  back  certain  papers,  ic, 
of  his  which  had  been  abstracted  by  the  defendant  and 
his  servants,  he  cannot,  whether  under  the  Eng'ish  or 
Mahomedan  Law  or  under  the  general  rule  of  equity  and 
good  conscience,  be  entitled  to  treat  the  deed  as  a  mere 
nullity  and  be  allowed  both  to  avoid  tlie  contract  and 
to  retain  the  money. 

This  appeal  is  against  two  decrees  which 
have  been  made  in  a  suit  instituted  in  December 
1862  by  one  Cazee  Nusfeeroollah  to  recover 
possession  of  certain  lands  with  mesne  profits, 
and  to  set  aside  a  deed  of*  sale  purporting  to 
have  been  executed  by  him  on  the  1 1  th  of 
October  1855,  in  consideration  of  4  000 
rupees,  to  one  Mr.  Harry  Inglis. 

The  suit  was  brought  against  the  widow 
and  representative  of  Mr.  Inglis,  who  died 
about  the  beginning  of  1861  The  Judge  of 
Zillah  Sylhet  made  a  decree  in  favour  of  the 
plaintiff  on  the  13th  of  December  1862,  and 
his  decree  was  affirmed  by  the  High  Court  of 
Calcutta  on  the  30th  NovembtT  1863.  Both 
plaintiff  and  defendant  have  since  died,  and 
^hey  are  represented — the  former  by  the  re- 
spondents, the  latter  by  the  appellants  on  the 
record. 

The  issues  settled  in  the  cause  are  thus 
slated  at  page  171  of  the  Appendix  : — 

1,  Did  plaintiff  voluntarily  and  on  receipt 
of  the  sum  set  forth  in  the  koballah,  referred 
to  in  the  plaint,  execute  to  Mr.  Inglis  the 
deed  in  question,  or  was  the  same  forcibly 
taken  from  him  by  the  latter  ? 


*  From  the  judgment  of  Phear  and  Kemp.  J.  J.,  in 
Repilar  Appeal  No.  636  of  1862,  decided  80th  Novem- 
ber 1863. 


the   koballah   beiog 
executed    for   valw? 

defendant  in  poaws- 

therein  speciiied,  or 
possession  of  othei 

to   that  appertaixung 


2.  In  the  event  of 
proved  to  be  bond  fide 
received,  in  that  case  is 
flion  of  only  the  talooks 
has  she  in  addition  taken 
seegga  lands  in  addition 
to  the  talooks  ? 

It  appears,  therefore,  that  besides  the  prin- 
cipal question  as  to  the  validity  of  the  con- 
veyance impeached,  there  was  a  subsidiary 
question  as  to  the  extent  and  description  of 
the  lands  held  by  the  defendant  under  colour 
of  it. 

It  will  be  convenient  in  the  first  instance 
shortly  to  consider  what  in  September  1855 
was  the  position  of  the  parties  to  the  transac- 
tion and  their  relation  to  each  other. 

The  Cazee  was  a  native  landholder,  and  also 
a  Mahomedan  holding  an  office  in  the  Court 
of  the   Judge  of  Sylhet.     He  had   acquired 
this  property  in    1644.     Mr.   Inglis  was    a 
European,   resident  at   Cberra-Poonjee,    and 
engaged  in   various  mercantile  speculations, 
some  of  which,  it  may  be  presumed,  rendered 
the  possession  of  this  particular  land  desirable 
to  him.     He  had   been  in  possession  of   it 
under  a  peishgee  lease  granted  to  him  by  the 
Cazee,   which  in  terms  expired  in  August 
1855  ;  but  he  contended  that,  by  virtue  of  an 
instrument    subsequently    executed   by    the 
Cazee  for  securing  a  further  advance  of  2O0 
rupees,  he  was  entitled  to  retain    possession 
until  the  whole  of  what  was  due   to  him  had 
been  paid  off.     The  Cazee,  on  the  other  hand, 
treating  the  interest  of  Mr.  Inglis  as    deter- 
mined,   had   on  the   16th  of  August    1855 
granted  a  lease  of  the  lands  for  four  years  to 
one  Mr.  Sweetland,  as  agent  for  Morau   and 
Co.,  a  European  firm  which  seems  to  have 
been   rivals  in   trade  of    Mr.  Inglis.       The 
result  was  probably  a  state  of  things  not  un- 
frequent  in  India,   viz.,  that  in  which    two 
European  speculators  are  striving  in  com  peti- 
tion with   each  other  to  obtain  land   from  a 
native  proprietor,  and  the  native  i^  playing 
fast  and  loose   with  both  of  them.     On    the 
10th    of  Assin    1262,    B.   S.,   corresponding 
with  the  24th  September  1855,  Mr.  Inglis's 
agent  presented  a  petition  in  the  Magistrate's 
Court,  stating  bis  master's  title  to  the  land 
and  the  lease  to  Sweetland,   and  praying    for 
the  intervention  of   the  Magistrate  on   the 
ground  of  an  apprehended  affiray.     And,  on 
the    preceding  day,  the  Cazee  had   filed    a 
petition  in"  the  Judge's  Court,  stating  the  loss 
of  his  boat  containing  his  official  and  private 
seals,  his  register  book,  and  other  property  ; 
and  insinuating  that  they  had  been  abstracted 
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and  concealed  by  the  contrivance  and  machi- 
oatioos  of  the  atnlah  of  Inglis,  resident  at  a 
place  called  Chattnck.  This  petition  did  not 
conclude  with  any  prayer  for  relief,  but  ends 
with  this  statement :— *'  I,  by  way  of  pre. 
eaution,  submit  this  petition  reporting  the 
matter  as  stated,  and  am  en«faged  in  search  of 
the  property.  I  will  submit  a  detailed  ac- 
count of  whatever  may  corae  to  light  here- 
after." So  stood  things  immediately  before 
the  execution  of  the  deed  of  sale.  In  speak- 
ing of  what  next  occurred,  it  will  be  eon- 
Tenient,  when  a  date  is  mentioned,  to  use  the 
Hindoo  month  Asain,  which  covers  the  whole 
of  the  transactions. 

The  deed  of  sale  was  executed  on  the  26th 
of  Assin  at  Chattuck  in  the  house  of  one 
Brijoinohun,  the  dewan  or  native  manager 
of  Mr.  Inglis  at  that  place. 

On  the  following  day,  the  27th  of  Assin, 
the  Cazee  filed  a  petition  in  the  Magistrate's 
Court,  which  contained  the  following  state- 
ment of  the  circumstances  under  which,  as  he 
alleged,  the  deed  had  been  extorted  from 
him. 

On  the  3rd  of  Assin  he  left  Sylhet  in  a  boat, 
taking  with  him  his  official  and  private  seaU, 
his  registry  book,  two  gold  mohurs,  &c.  On 
the  way  he  received  information  of  the  loss 
of  an  elephant  from  his  zemindaree  at  Phar- 
rar  Poonjee,  and  in  order  to  seek  for  and 
trace  out  the  elephant,  he  went  to  that  place, 
which  he  reached  on  the  6th  of  Assin.  He 
met  there  one  Dhuneeram  Doss,  an  agent  of 
Mr.  Inglis,  who,  after  welcoming  him  with 
news  of  the  recovery  of  the  elephant,  took 
him  to  Ids  lodging  and  gave  him  betel  and 
tobacco.  On  his  return  to  the  ghaut  he 
found  his  boat  and  property  gone.  On  this 
Dhuneeram  took  him  back  to  his  lodging  and 
promised  to  find  the  boat,  but  returned  in  the 
evening  with  40  or  50  armed  kbasheas,  who 
ultimacely  were  reinforced  by  400  or  500 
clubmen.  His  companions  were  arrested, 
imprisoned,  beaten,  and  oppressed.  He  him- 
self was  told  that  Mr.  Inglis  was  very  angry 
with  him  for  having  granted  the  lease  to  Mr. 
Bweetland,  and  that  there  was  no  chance  of 
his  saving  his  life  unless  he  would '  sell  the 
property  to  Mr.  Inglis.  On  the  next  day 
Dhuneeram  Doss  again  visited  him,  and  told 
him  that  unless  he  agreed  to  sell  the  proper- 
ty, he  would  not  get  back  his  boat  and  pro- 
perty, nor  would  he  able  to  save  his  honour. 
Under  this  pressure  he  promised  that  after 
his  return  home  he  would  **  in  some  way  or 
another  get  back  the  lease  Irom  Sweetland  and 
sell  to  Mr.  Harry.'*     He  then  returned  home 


in  another  boat,  and  presented  his  petition  of 
the  9th  Assin  in  the  Judge's  Court.  Some 
days  afterwards  he  again  left  8}lhet  in  the 
company  of  Biddyanund  llaj.  the  mookhtear 
of  Inglis,  went  to  Chattuck,  where  he  fell 
into  the  hands  of  Dhuneeram  Doss  and  Bro- 
jomohun  Dewanjee  end  others,  who  told  hira 
that  unless  he  would  sell  the  mehal  to  Mr. 
Harry  and  receive  back  his  property,  he 
would  not  he  able  to  recover  the  latter  or 
return  home  without  risking  his  life  and 
honour.  They  kept  him  under  restraint  for 
four  or  five  days,  and  finally  on  the  26th  of 
Assin  compelled  him  to  put  his  signature  to 
the  deed  of  sale,  on  which  they  had  already 
put  the  impression  of  his  private  seal.  They 
then  returned  his  property  with  some  slight 
exceptions,  atid  released  him  from  confine- 
ment. After  detailing  all  these  outrages,  the 
petition  prayed  the  Magistrate  to  cause  a 
local  investigation  to  be  held  ;  to  have  the 
houses  of  the  parties  implicated  searched  for 
the  property  said  to  be  missing  ;  to  call  for 
and  consider  the  forged  deed  of  sale  which 
they  had  thus  forcibly  got  signed,  and 
to  issue  an  order  suspending  its  registration. 
The  Majristrate,  on  the  19th  of  October 
1 855,  made  an  order  for  a  local  investigation 
by  the  Darogahs  therein-named. 

In  the  other  proceedings  which  followed 
on  the  execution  of  the  deed  there  seems 
to  have  been  some  delay,  which  is  probably 
to  be  accounted  for  by  the  fact  that  at  that 
season  all  the  offices  were  closed  for  the 
Doorga  Poojah  holida]?^. 

On  the  14  th  of  November  1855,  the  deed 
was  registered  on  the  appearance  of  Biddya- 
nund Bai,  describing  himself  as  the  mookh- 
tear of  the  party  executing,  and  on  the  usual 
evidence  of  execution.  By  a  petition  pre- 
sented on  the  following  day  the  Cazee  pro- 
tested against  the  registration. 

On  the  18th  December  1855^  the  Ma- 
gistrate, pronuncing  it  to  be  one  of  the 
grossest  cases  that  had  ever  come  before 
him,  dismissed  the  Cazee's  complaint,  and 
by  another  and  substantive  f^oceeding 
fined  him  200  rupees  for  having  brought  a 
false  charge.  The  first  of  these  orders  was 
affirmed ;  the  latter  was  reversed  on  appeal 
by  the  Zillah  Judge  on  the  23rd  January 
1856. 

That  the  Cazee  should  after  this  have 
delayed  to  bring  the  present  suit  for  nearly 
six  years,  is  a  circumstance  which,  if  unac- 
counted for,  would  raise  a  strong  inference 
against  the  truth  of  his  case.  But  this  delay 
is  in  some  meisure  explained  by  the  interme* 
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diate  litigation  which  took  place  touching  the 
lease  to  Mr.  Sweetland,  and  which  lasted 
until  May  1861.  In  the  course  of  that 
litigation  to  which  the  Cazee,  seeking  to  get 
the  benefit  of  an  alleged  ekrar,  as  well  as 
Inglis  and  the  persons  claiming  under  Sweet- 
land  were  parties,  the  validity  of  the  dtred 
of  sale  of  the  11th  October  1855  came 
incidentally  in  question,  and  was  affirmed  by 
the  decree  of  the  Principal  Sudder  Ameen 
of  the  14th  of  May  1861. 

Their  Lordships  now  proceed  to  consider  the 
case  made  by  the  Cazee  in   the   present   suit, 
and  the  evidence  by  which  it  is  supported.    He 
has  discarded  the  whole  story  of  the  evidence 
to  which,  as  he  alleged  before  the  Magistrate, 
he  was  subjected  on  the  6th  or  7th   of  Assin! 
It  was,   indeed,  incredible  that  one  on  whom 
such  outrages  had   been  perpetrated  should 
return    a    few   days    afterwards  to  perform 
the  promise  which    had  been    extorted  from 
him,  and  place  himself  again  in   the  power 
of  those   who    had    maltreated  him.     More- 
over, the  fact  that  personal  violence  was  offer- 
ed to  him  on    that    occasion    was    inconsist- 
ent with  the  statements  in  his  petition  of  the 
9th   of  Assin.     He  does   not,    however    re- 
commend himself  to  credit  by  throwing   over 
the    more    improbable    portions  of  a    story 
which  had    been  judicially  declared   to   be 
false,  in  order  to  make  the  rest  more  plausible. 
His  case  in  this  suit  is  that   the  adherents  of 
Inglis  led  astray  the  elephant ;   that   having 
thereby  brought  him  to  Pharrar  Poonjee,  they 
(about  the  6th  of  Assin)   concealed   his  boat 
and  the   property   therein;  that  afterwards, 
and  in  order  to  get  his  chattels  returned,  he 
was  induced  to  go  to  Chattuck,  where,  on  the 
26th  of  Assin,    the  creatures   of  Inglis   shut 
him  up,  and  fraudulently  having  got  a  deed 
of  sale  drawn  up   in  respect  of  the   talooks 
desired   him  to  sign  it :  that  although  he  had 
refused  to  do  so,  yet  being   well   aware   that 
there   was   no   chance  of  saving  his  life  and 
reputation  unless  he  attached  his   signature 
thereto,   he  signed  and  left  it,  and  proceeding 
to   the   Criminal   Court  lodged  a   complaint 
which  had  been  dismissed.     The   gist   of  his 
case,   therefore,    is  still   duress  not  only  of 
goods  but  of  person, — personal  restraint  and 
danger  to  his  life  and   reputation.     And,    ac- 
cordingly,  the  latter  part  of  the  first  of  the 
settled  issues  was  as  above  stated — ''  Was  the 
deed  forcibly  taken  from  him  by  Mr.  Inglis  ?" 


without  returning  the  cansideration-moner 
or  to  negative  the  fact  that  the  aUeged  cod- 
sideration  of  4,000  rupees  was  paid  to  Jua. 
Theyvdonotin  terms  find  whether  he  did 
or  did  not  receive  that  sum. 

That  the  money  was  in  fact  paid  by  Inglia's 
people  and  received  by  the  Cazee,  their  Lord- 
ships  on  the  evidence  have  no   doubt      The 
payment  is  sworn  to  by  the  defendant's'  wit- 
nesses    and   they  are  confirmed  bj  at  least 
three  of  the  plaintiffs  witnesses,  viz.,    Gazee 
liuksh,    Gholam   Hossein,  and  Kumuruddee 
who    all     admit    that    the    money  reached 
the  Cazee's  boat.     In  his  earlier  deposition 
before  the  Magistrate,  Gholam  Hossein  admits 
this  fact  even  more  explicitly,   and   also   his 
own   participation  in   counting  the    money 
iVor  does  the  Cazee  anywhere  expressly  deny 
that  he  received  the  money.     Prom  the  Ma- 
gistrate 8  order  it  appears  that  on  the  investi- 
gation of  his  complaint  he  did  not   dispute,  if 
indeed  he  did  not  expressly  admit,  the  pay- 
ment of  the  4,000  rupees.  "^        ^  ^ 


The  decrees  under  appeal  must  be  taken  to 
find  this  issue  in  favour  of  the  plaintiff ;  and 
either  to  rule  that  in  consequence  of  the 
violence  done  to  him  he  was  entitled  to  treat 
the  deed  as  a  nullity  and  to  recover  the  lands 


Agwn,  their  Lordships  are  of  opinion  not 
only  that  the  evidence  in  the  cause  falls  very 
far  short  of  proof  that  the  Cazee  was  subjected 
to  personal  violence  of  the  nature  and  decree 
stated  m  the  plaint,  but  that  it  is  insuffioTent 
to  warrant  the  general  conclusion  that  the 
deed  was  forcibly  taken  from  him.  It  appears 
from  the  testimony  of  the  more  credible  wit- 
nesses produced  by  him,  t?«.,  Gholam  Hossein 
and  Kumuruddee,  that  so  far  from  being  *•  shut 
up,  he  lived  two  days  or  more  during  which 
the  negotiation  was  going  on  board   his  boat 

I  I  1  u  ^""^  ^l"^^  ^^  ^^^  ^^""^^  at  Chattuck  ; 
I  that  he  passed  freely  from  his  boat  to  and 
I  from  the  house  of  Brijomohun  the  dewan; 
and  that  he  was  in  communication  with  a 
jemadar  of  police,  who  would  doubtless  have 
protected  him  had  his  liberty  been  threatened 
ihese  witnesses  further  admit  that  on  the  first 
day  of  the  negotiation,  and  before  there  was 
any  show  of  personal  violence,  he  agreed  to 
grant  to  Mr.  Inglis  a  permanent  lease  of  the 
land,  though  he  refused  to  grant  a  patnee. 
Ihe  earher  deposition  of  Gholam  Mahomed 
which,  as  made  recente  facto,  is  fer  more 
trustworthy  than  the  testimony  given  by  him 
m  this  suit,  contains  an  admission  that  after 
two  days'  negotiations,  and  before  going  to- 
the  house  of  Brijomohun  for  the  laat  time  on 
the  26th  of  Assin,  the  Cazee  had  agreed  "to 
dispose  of  the  mehal  for  the  sum  of  4  OOa 
rupees."  It  further  admits  that  he  simed 
the  deed  and  handed  it  to  Kumuruddee  to  be 
sealed.  The  only  pressure  to  which  thii 
deposition,  if  taken  to  be  true  throughout, 
shows  that  the  Cazee  yielded  was  the  fev 
that  unless    he   signed   he    would  not  get 
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back  hiB  missing  property.  The  statement 
tliat  though  he  had  told  the  witness  that 
he  would  not  have  been  able  to  save 
his  reputation  unless  he  affixed  his  signa- 
ture is  indeed  thrown  in  at  the  end  of  the 
deposition.  But  no  fact  which  renders  that 
statement  probable  is  proved.  Against  this 
testimony  the  evidence  of  the  witnesses 
from  the  bazaar  is  worthless.  But  even 
their  J^estimony  does  not  amount  to  proof  of 
the  allegations  in  the  plaint.  Their  Lord- 
ships are,  therefore,  of  opinion  that  the  plain- 
tiff in  the  suit  altogether  failed  to  establish 
the  case  alleged,  and  that  the  evidence  in  the 
caase  was  insufficient  to  warrant  the  decrees 
under  appeal. 

Their  Lordships  need  hardly  remark  that 
in  coming  to  this  conclusion,  they  have  not 
been  insensible  to  the  difficulty  which  they 
always    feel    in    disturbing    the    concurrent 
judgments  of  two  Indian  Courts  upon  an  issue 
of  fact.     They  observe,  however,  that  they 
have  not  here  to  deal  with  a  consistent  case 
deposed  to  by  the  witnesses  for  the  plaintiff, 
and   contradicted  by  the  witnesses   for  the 
defendant — a  case  of  which  the  determination 
depends  on  the  credit  to  be  given   to  the 
witnesses  on  one  side  or  the  other.    In  this 
case  their  Lordships'  conclusion  is  very  much 
founded  on  the  inconsistencies  and  imperfec- 
tions of  the  plaintiff's  proofs.     Moreover,  the 
finding  of  the  Courts  below   is  inconsistent 
with  the  result  of  the  investigation  of  the 
Magistrate  held  immediately  after  the  trans- 
action, and  with  the  finding  of  the  Princi- 
pal  Sudder  Ameen  already   adverted  to  in 
favour  of  the  validity   of  the  deed.      The 
judgment  of  the  Zillah  Judge  contains  several 
inferences  which  do  not  appear  to  their  Lord- 
ships to  have  been  warranted  by  the  facts 
before  him,   and  it  treats  the  order  of  the 
Magistrate  dismissing  the   complaint  of  the 
Cazee  as  reversed,  whereas  it  was  confirmed 
on  appeal.    The  judgment  of  the  High  Court 
ii  a  mere  statement  that  the  Judges  of  that 


Court  saw  no  reason  to  differ  from  the  finding 
of  the  Zillah  Judge. 

Their  Lordships,  however,  regret  to  say 
that  they  are  by  no  means  prepared  to  affirm 
upon  the  evidence  before  them,  that  the  con- 
duct of  Inglis  and  his  ageAs  throughout 
these  transactions  was  fair,  honest,  and 
straightforward.  The  defendant  allowed  her 
defence  to  be  conducted  so  as  to  leave  her 
case  open  to  grave  suspicions.  She  has  failed 
to  explain  what  the  nogotiation  really  was 
which  induced  the  Cazee,  who  a  few  days> 
before  was  in  a  state  of  hostility,  to  make  the 
sale.  Irijomohun,  Dhuneeram,  and  Biddya- 
nund  Mookhtear  were  all  subject  to  th^  gravest 
imputations,  yet  not  one  of  them  was  called 
as  a  witness  to  deny  the  charges  against 
him.  They  are  not  shown  to  have  been  dead 
when  the  cause  was  tried ;  it  is  pretty  clear 
Brijomohun  at  the  least  was  then  alive. 

They  had  to  meet  not  merely  the  charge  of 
violence,  but  the  imputation  of  having  con- 
trived, by  means  of  the  abstraction  of  the 
Cazee's  goods,  to  trick  him  into  coming  ta 
Chattuck  where  lie  would  be  under  their 
influence,  and  of  having  made  the  detention 
of  his  goods  the  means  of  pressure  upoisk  him 
From  the  latter  imputation  they  have  oer  - 
tainly  not  relieved  themselves.  Nor  has 
Biddyanund  shown  by  what  authority  he  re- 
presented himself  to  be  the  mookhtear  of  the 
Cazee  when  he  procured  the  registration  of 
the  deed.  The  non-delivery  of  the  title- 
deeds,  upon  which  stress  was  laid  in  the  Zillah 
Court,  seems  to  their  Lordships  to  be  a  cir- 
cumstance of  no  moment,  since  it  is  consis- 
tent with  either  view  of  the  transaction : 
for  those  documents  are  not  likely  to  have 
been  with  the  Cazee  at  Chattuck,  and  his 
repudiation  of  the  deed  followed  immediately 
on  its  execution.  Nor  are  their  Lordships 
disposed  to  think  that  the  consideration  for 
the  purchase  was  at  the  date  of  the  transac- 
tion inadequate.  The  lands,  whatever  be 
now  their  value,  were  then  recently  settled  j 
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aDd  the  peishgee  leases  afford  some  criterion 
of  their  then  annual  value. 

Let  it,  however,  be  assumed   that   Inglis' 
amlah  entered  into  the  alleged  plot  to  bring 
the  Cazee  to  Chattuck  ;  that   they  caused  his 
goods  to  be  abstructed  and  made  the  execu- 
tion of  the  deed  of  sale  the  condition  of  their 
restoration ;  and  that,  on  his   side,  he  agreed 
to  sell,  and  executed  the  conveyance  in  order 
to  get  back  his  goods,  but  with    a  mental 
reservation  that  he  would  take   the   earliest 
opportunity  of  impeaching  the   transaction. 
The    testimony    of   his    most     trustworthy 
witness   scarcely    carries    the   case    beyond 
this.     What,  on  such  a  case,   would  be   his 
rights  ?  The  contract   was  complete,  and  he 
could  only  be    relieved   from  it   in   a  suit 
properly  framed  for  that  purpose  upon   proof 
of  facts  entitling  him  to  that  relief,  and  upon 
the  terms  of  accounting  for  the   4,000  rupees 
with  interest.     Whatever  be  the  law  applied 
to  such  a  transaction,  whether  it  be  the  law 
of  England  which,  in  this  case,  was   the  law 
of  the   defendants,  or  the   Mahomedan  Law, 
which  was  the  law  of  the   plaintiff,  or   the 
general  rule  of  equity   and  good   conscience, 
which  was  the  law  of  the  Forum,  these  conse- 
quences would  equally  follow.     The  plaintiff 
could  not  insist  that  he  was  subjected  to  such 
duress  as  destroyed  his  free  agency  and  en- 
titled him  to  treat  his  deed  as  a  mere  nullity. 
He  could  not  both   avoid  the   contract  and 
retain  the   money.     For  the  law  of  England 
it  is  sufficient  to  cite  Skeate  v.  Beale,  II  Ad. 
and   Ellis,  p.  983,   or   Sheppard's   <*  Touch- 
stone" p.  61.     The  Mahomedan  Law  on    the 
point  may  be  found  in  the  3rd  volume  of  the 
Hedaya,  pp.  454  to  468.     The  Cazee,   how- 
ever, did  not  take  this  course.     He   thought 
to  gain  an  advantage   over  his  opponents,  by 
making  the  transaction  the  groundwork  of 
false  charges  which  would  bring  them  within 
the  scope  of  the  criminal  law.     Whether  he 
might  have  succeeded  in   establishing  a  case 


their  Lordships  are  not  in  a  position  to  av 
since  no  such  case  has  been  alleged  or  proretf 
before  them.     On  this  appeal   they  can  ^ 
say  that  he  has  foiled  to  prove  the  case  nde, 
and  that  his  suit   ought  to  have   be^  dis- 
missed.    To  such  a  case  the  rule  laid   dowa 
in  Hickson   v.  Lombard,  L.  R.,  I   House  of 
Lords,  p.  324,*  clearly  applies. 

Their  Lordships,    therefore,  will   hamblj 
ad viie  Her  Majesty  that  this  appeal  ahould 
be  allowed  ;  that  the  decrees  under  appeal  be 
reversed;   and   that  in   lieu  thereof  a  decree 
be  made   dismissing   the   suit  with  costs  in 
both    the    Courts  below.      Their   Lordships 
would,  however,  further  recommend  that  this 
dismissal  be  without  prejudice  to  any  question 
as  to  the  lands  alleged  not  to  have   been 
comprised   in   the  purchase-deed,  or  to  the 
title  of  any  person  other   than   the   Cazee  or 
those  claiming  as   his  representatives.    They 
deem  this  reservation  to   be  necessary,    inas- 
much as  the  evidence  as  to  any  lands  bein^ 
held  by  Mrs.   Inglis  in  excess  of  those    con- 
veyed by  the  deed  is  altogether  unsatisfac- 
tory ;  and   a  claim  appears  to  have  been  ad- 
vanced by  certain  members  of  the  Cazee's 
family   under  a  title  alleged  to  be  prior  to 
that  conveyed  by  the  deed,  which  was  not 
tried — and  could  not  have  been  tried — between 
them  and  the  defendant. 

*  In  delivering  opinion  in  this  case,  Lord  Cranwcrtb 
said: — **  I  subscribe  most  readily  to  the  doctrine dufc 
where  pleadings  are  so  framed  as  to  rest  the  daxm  for 
relief  solely  on  the  ground  of  fraud,  is  not  open  to 
the  plaintifi;  if  he  fails  in  establishing  the  frand,  to  pick 
out  from  the  allegations  of  the  Bill  facts  which  might, 
if  not  put  forward  as  proofs  of  fraud,  have  yet  war- 
ranted the  plaintiff  in  asking  for  relief.  A  defendant 
in  answering  a  case  founded  on  fraud,  is  not  bound  it 
do  more  than  answer  the  case  in  the  mode  in  which 
it  is  put  forward.  If;  indeed,  relief  is  asked  alterna- 
tively, either  on  the  ground  of  fraud,  or  failing  that 
ground  then  on  some  other  equity,  a  plaintiff  may  fail 
on  the  first  but  succeed  on  the  latter  alternative.  Bot, 
then,  the  attention  of  the  defendant  has  been  diatinody 
durected  to  it,  and  he  has  been  called  on   to  answer  the 


case  according  to  both  alternativea.    There  is  uothiog  </ 
for  such  equitable  relief,  as  is  above  suggested,    this  sort  in  the  pleadings  of  this  case. 
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